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The  appe l l an t ,  Kenne th  A l f r ed  Geo rge  B i r ss ,  j o i ned  t he

p roba t i on  se rv i ce  i n  L967 .  On  18  May  1982 ,  t he  t hen  Sec re ta r y

fo r  Jus t i ce ,  John  F rase r  Robe r t son ,  handed  h im  a  no t i ce

con ta i n i ng  va r i ous  cha rges  wh i ch  we re  made  aga ins t  h im  unde r  t he

S ta te  Se rv i ces  Ac t  1962 .  The  appe l l an t  con t i nued  h i s  wo rk  a t

t he  Ch r i s t chu rch  P roba t i on  O f f i ce .  N ine teen  mon ths  l a te r  and

r^ r i t hou t  any  immed ia te  p r i o r  no t i ce  to  the  appe l l an t

Mr  Robe r t son rs  successo r ,  S tan ley  James  Ca l I ahan ,  pu rpo r t ed  t o



de te rm ina t i on  o f

December  1983  and

as  f o l l ows :

"  Pu rsuan t  t o  s  5g  (9 )  o f  t he  S ta te  Se rv i ce  Ac t  Lg62  fd i r ec t  t ha t  you  a re  t o  be  suspended  f r om du t y  w i t he f f ec t  f r om the  da te  o f  r . " " i b t  o f  t h i s  no t i ce .
'  The  s ta te  se rv i ces  commiss ion  has  app roved  tha t  t hepe r i od  o f  suspens ion  sha r r  be  w i t h_ ; ; y -un t i r  t he  exp i r yo f  you r  pe r iod  o f  annuar  re i ve  on  2b  i anuary  r9g4  andf rom 2 t  Janua ry  t 9B4  i t  w i i i - ne  w i t hou t - ; ; ; .

you  a re  t o  hand  i n  you r  wa r ran t  ca rd  and  any  o f f i ceegu ipmen t  and  keys  i ou  ho ld ,  co t teca  t ; ; . - pe rsona le f  f ec t s  and  vaca re  r r r e  p r " * i " . "  w i t hou t  de ray .  , ,

The  appe r ran t  t hen  sough t  j ud i c i a r  r ev i ew  o f  t he
dec i s i on  o f  t he  sec re ta r y  f o r  Jus t i ce .  H i s  app r i ca t i on  ! { as
hea rd  du r i ng  t he  vaca t i on  and  was  d i sm issed  by  Ho l l and  J  i n  a
j udgmen t  de l i ve red  on  2s  Janua ry  r9g4 .  Bu t  i n  v i ew  o f  h i s
conc lus ion  tha t  t he  p roceed ings  had  been  b rough t  abou t  by  wha t  he
cha rac te r i sed  as  "a  ve ry  p rec ip i t a te , ,  and  , , has t y r  ac t i on  by  t he
sec re ta r y  f o r  Jus t i ce ,  t he  Judge  d id  no t  r ega rd  i t  as  an
app rop r i a te  case  f o r  awa rd ing  cos t s  aga ins t  t he  p resen t

appe l l an t .

Aga ins t  t ha t  backg round  t he  essen t i a r  ques t i on  f o r
dec i s i on  i n  t h i s  appea l  i s  , " r he the r ,  a f  t e r  t ha t  l apse  o f  t ime  and
in  t he  c i r cums tances  ex i s t i ng  as  a t  zL  December  r 9g3 ,  t he
sec re ta r y  f o r  Jus t i ce  b reached  t he  p r i nc i p l es  o f  na tu ra r  j us t i ce
and  f a i r ness  i n  suspend ing  t he  appe l l an t  i n  t ha t  way r  and  i n
pa r t i cu l a r  w i t hou t  t hen  g i v i ng  h im  any  p r i o r  oppo r t : . . i t y  t o  be

suspend the  appe l lan t  pend ing

the  charges .  The suspens ion

de l ivered  to  the  appe l lan t  the

2-

t he  hea r i ng  and

Ie t t e r  da ted  2L

nex t  day ,  r eads
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hea rd  on  t he  ma t te r .  Be fo re  t u rn i ng  t o  t he  f ac t s  i t  i s

conven ien t  t o  r e fe r  b r i e f l y  t o  t he  scheme  o f  t he  l eg i s l a t i on  and

to  t he  gove rn ing  p r i nc i p l es  i n  t h i s  b ranch  o f  adm in i s t r a t i ve  l aw .

The  Scheme  o f  t he  Leq i s l a t i on

sec t i on  56  c rea tes  a  w ide  range  o f  o f f ences  ( i n  t he

d i sc i p l i na ry  sense )  aga ins t  t he  Ac t :  f r om i ndo lence ,

i ne f f i c i ency  and  i n tox i cab ion  t o  i nsubo rd ina t i on ,  imp rope r

conduc t  a f f ec t i ng  adve rse l y  t he  pe r f o rmance  o f  t he  o f f i ce r ' s

du t i es  o r  b r i ng ing  t he  Pub r i c  se rv i ce  i n to  d i s repu te ,  and

behav iou r  ca l cu la ted  t o  cause  un reasonab le  d i s t r ess  t o  o the r

emp loyees .  sec t i on  57  p rov ides  a  re l a t i ve l y  s imp le  i n f o rma l

p rocedu re  f  o r  m i  no r  o f  f  ences  f  o r  r ^ rh iCh  t he  Sanc t i cns  a re  a  f  i ne

no t  exceed ing  $20 ,  cau t i on  and  rep r imand .  sec t i on  58 ,  w i t h

wh i ch  t h i s  case  i s  conce rned ,  dea l s  w i t h  o f f ences  unde r  s  56

o the r  t han  m ino r  o f f ences  dea l t  w i t h  unde r  s  57 ,  and  a l l ows  f o r

t he  impos i t i on  o f  d i sm issa l  and  o the r  spec i f i ed  l esse r  pena l t i es .

D i sc i p l i na ry  p roceed ings  unde r  s  58  a re  i ns t i t u t ed  by

se rv i ce  on  t he  o f f i ce r  conce rned  o f  t he  w r i t t en  copy  o f  t he

cha rge  aga ins t  h im  ( subs  ( I ) ) .  The  o f f i ce r  i s  r equ i red  t o  s ta te

i n  w r i t i ng  whe the r  he  adm i t s  o r  den ies  t he  t r u th  o f  t he  cha rge

and  t o  g i ve  t he  pe rmanen t  head  such  exp lana t i on  as  w i l l  enab le

p rope r  cons ide ra t i on  t o  be  g i ven  t o  t he  a l l eged  o f f ence

(subs  (2 ) )  -  The  pe rmanen t  head  t hen  f o rwa rds  t o  t he  Commiss ion

a  copy  o f  t he  cha rge  and  any  rep l i es  t he reLo ,  t oge the r  w i t h  h i s

own  repo r t  on  the  ma t te r  and  such  o the r  repo r t s  as  he  may  have
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ob ta i ned  ( subs  (3 )  ) .  The  commiss ion  i s  r equ i red  t o  " t he reupon

p roceed  t o  cons ide r  and  de te rm ine  t he  ma t te r "  ( subs  (3 )  )  .  How  i t

does  so  mus t  depend  on  the  na tu re  o f  t he  cha rges  and  the

su f f i c i ency  o f  t he  ma te r i a l  f o rwa rded  t o  i t .  Fu r t he r

i nves t i ga t i on  and  i nqu i r y  may  be  necessa ry  be fo re  t he  Commiss ion

reaches  a  dec i s i on  and  subss  (4 )  and  (5 )  p rov ide  app rop r i a te

powers  t o  enab le  t he  Commiss ion  t o  do  so  f a i r l y  and  e f f ec t i ve l y .

I t  may  appo in t  a  member  o f  t he  Commiss ion  and  any  o the r  pe rson  o r

pe rsons  t o  conduc t  an  i nqu i r y  i n t o  t he  ma t te r  ( subs  (4 )  )  o r  i t  may

i t se l f  make  such  f u r t he r  i nves t i ga t i on  o r  i nqu i r y  as  i t

cons ide rs  necessa ry  ( subs  (5 )  )  .  As  soon  as  p rac t i cab le  a f t e r

t he  conc lus i on  o f  any  such  i nves t i ga t i on  o r  i nqu i r y  t he

Commiss ion  musE  i n fo rm  the  o f f i ce r  conce rned  o f  t he  Commiss ion ' s

dec i s i on  and  o f  t he  pena l t y  ( i f  any )  imposed  by  i t  ( subs  (7 )  )  .

The  dec i s i on  o f  t he  Commiss ion  i s  appea lab le  t o  t he  Pub l i c

Serv i ce  Appea l  Board .  On  the  hea r ing  o f  t he  appea l  t he  Board

may  rece i ve  such  ev idence  as  i t  sees  f i t  ( s  54 (4 ) )  and ,  excep t

whe re  t he  appea l  r e l a tes  on l y  t o  a  dec i s i on  impos ing  a  pena l t y  o r

d i r ec t i ng  t he  recove ry  o f  any  amoun t  unde r  s  58 ,  t he  onus  o f

p roo f  r es t s  on  t he  Commiss ion .

f n  con t ras t  t o  t he  de ta i l ed  p rov i s i ons  gove rn ing  t he

ins t i t u t i on  and  cons ide ra t i on  o f  d i sc i p l i na ry  cha r  l es  t hemse l ves ,

t he  p rov i s i ons  gove rn ing  suspens ion  a re  sho r t  and  spa rse .  The re

a re  3  spec i f i c  powers  o f  suspens ion  exp ress l y  p rov ided  f o r  unde r

the  l eg i s l a t i on :  suspens ion  f o r  i nsob r i e t y  (Pub I i c  Se rv i ce

Regu la t i ons  1954  (Reg   9 )  ) ;  suspens ion  o f  an  o f f i ce r  cha rged
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wi th  hav ing  commi t t ed  a  c r im ina l  o f f ence  pun i shab le  by

imp r i sonmen t  f o r  a  t e rm  o f  one  yea r  o r  mo re  ( s  55  ( f )  ;  and

suspens ion  whe re r  € l s  he re ,  d i sc i p l i na ry  cha rges  a re  b rough t  o r

a re  con temp la ted  unde r  s  58 .  The  ma te r i a l  p rov i s i ons  o f  s  58

read  as  f o l l ows :

(9 )  Any  o f f i ce r  aga ins t  whom a  cha rge  i s  made  o r
con temp la ted  under  th i s  sec t i on  may ,  pend ing  the
hea r i ng  and  de te rm ina t i on  o f  t he  cha rge ,  

' be

suspended  o r  t r ans fe r red  t o  o the r  du t i es  by  t he
pe rmanen t  head  t  oE  by  t he  con t ro l l i ng  o f f i ce r  hav ing
au tho r i t y  ove r  t he  o f f i ce r .

( 10 )  Eve ry  suspens ion  unde r  subsec t i on  (9 )  o f  t h i s
sec t i on  sha l l  be  f o r t hw i t h  r epo r ted  t o  t he
Commiss ion ,  and  may  be  removed  on l y  by  the
Commi ss ion.

(1 I )  Excep t  w i t h  t he  exp ress  app rova l  i n  w r i t i ng  o f  t he
Commiss ion r  t ro  pe rson  who  has  been  suspended  under
f h e  f o r : p o o j n g  D r o v i s j o n s  o f  t h i s  s o c t - i o n  s h a l l  h e
en t i t l ed  to  rece i ve  any  sa la ry  o r  paymen t  f o r  l oss
o f  ea rn ings  i n  r espec t  o f  t he  pe r i od  o f  suspens ion
i f  t he  cha rge  made  aga ins t  h im  i s  sus ta i ned  on
inqu i r y  o r  i nves t i ga t i on  as  he re inbe fo re  . p rov ided .

(L2 )  An  o f f i ce r  sha l l  no t  be  pa id  any  sa la r y  o r  any
amoun t  i n  r espec t  o f  l oss  o f  ea rn ings  i n  r espec t  o f
any  pe r i od  o f  suspens ion  f r om du t y  unde r  t h i s
sec t i on  un less  t he  Commiss ion  o the rw i se  d i r ec t s  o r
he  i s  acqu i t t ed  o f  t he  cha rge .  "

The re  i s  no  appea l  t o  t he  Pub l i c  Se rv i ce  Appea1  Boa rd

aga ins t  a  suspens ion  unde r  subs  (9 ) .

The  Re levan t  P r i nc i p l es  o f  Na tu ra l  Jus t i ce

The  p r i nc i p l es  o f  na tu ra l  j us t i ce  and  f a i r ness  have  been

rev iewed  i n  a  number  o f  cases  i n  t h i s  cou r t  i n  r ecen t  yea rs :  see

fo r  examp le  Ronak i  L td  v  Number  One  Town  and  Coun t rv  p lann inq
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Appea l  Board  c l -g77 t  2  NZLR L74 ;  Daqanavas i  v  M in . i s te r  o f

fmmic ra t i on  [ l gSOt  2  NZLR 130 ;  and ,  i n  r e l a t i on  t o  t he

admin i s t r a t i on  o f  s  5g ,

cA  28 /83  j udgmen t  da ted  2L  December  19g3 .  r t  i s  unnecessa ry  t o

t r ave rse  t he  who re  g round  aga in .  pa raph ras ing  wha t  was  sa id  i n

F rase ! :  t he  requ i remen ts  o f  na tu ra l  j us t i ce  depend  on  t he  na tu re

o f  t he  po i l e r  be ing  exe rc i sed ,  t he  e f f ec t  wh i ch  t he  dec i s i on  may

have  on  pe rsons  a f fec ted  by  i t ,  and  Ehe  c i r cums tances  o f  t he

pa r t i cu l a r  case ;  whe re  t hey  f i nd  i t  necessa ry  t o  do  so  i n  o rde r

t o  ensu re  t ha t  t he  p rocedu re  i s  f a i r  i n  a I1  t he  c i r cums tances  t he

Cou r t s  w i l l  r equ i r e  t he  adop t i on  o f  app rop r i a te  p rocedu res  o r  t he

supp lemen ta t i on  o f  t he  p rocedures  Ia id  down  in  the  l eg i s la t i on ;

i n  dc tc rm in ing ;hc the r  an  oppor - t i : r , i t y  l - o  be  i i ea rc i  i ' usL  i - . , e  g i ve r r

be fo re .  a  dec i s i on  po ten t i a l l y  adve rse  t o  t he  pe rson  i s  made  i t  i s

necessa ry  to  cons ide r  t he  scheme and  con tex t  o f  t he  gbve rn ing

s ta tu te ;  and  t he  p rec i se  con ten t  o f  t he  ru l es  o f  na tu ra l  j us t i ce

and  s tanda rds  o f  f a i r ness  have  t o  be  t a i l o red  i n  a  r ea l i s t i c  way

to  mee t  t he  needs  o f  t he  pa r t i cu l a r  case .  r n  F rase r  i t  was

d i sm issa l  t ha t  was  i n  i s sue .  r n  t ha t  s i t ua t i on  t he re  i s  wha t

Lo rd  Re id  i n  R idge  v  Ba ldw in  t r 954 l  Ac  4a ,  65  desc r i bed  as  , , an

unb roken  l i ne  o f  au tho r i t y  t o  t he  e f f ec t  Eha t  an  o f f i ce r  canno t

l aw fu l l y  be  d i sm issed  w i t hcu t  t e l l i ng  h im  wha t  i s  a l l eged  aga ins t

h im  and  hea r i ng  h i s  de fence  and  exp lana t i on " ;  and  see  a l so

ch ie f  cons tab le  o f  t he  Nor t i r _wg lgq  po l i ce  v  Evans  [ r9g2 t  3

A1 l  ER  f4 l .  r n  F rase r  we  he ld  t ha t  t he  powers  o f  i nves t i ga t i on

and  i nqu i r y  unde r  s  58  had  t o  be  exe rc i sed  so  as  t c  acco rd  w i t h
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the  p r i nc i p l es  o f  na tu ra l  j us t i ce  and  t ha t  t he  Commiss ion  had

fa i l ed  t o  sa t i s f y  t hose  requ i remen ts  i n  no t  g i v i ng  t he  appe l l an t

adequa te  oppo r tun i t y  t o  answer  a l l ega t i ons  neve r  d i sc l osed  t o  he r

wh i ch  had  been  made  aga ins t  he r  by  t he  Commiss ione r  o f  Pa ten t s

a t  an  i nqu i r y  unde r  subs  (4 )  o r  by  i nv i t i ng  he r  commen ts  on  t he

repo r t  o f  t he  Commiss ione r  unde r  subs  (6 ) .  So  we  uphe ld  t he

o rde r  o f  Qu i l l i am  J  se t t i ng  as ide  t he  dec i s i on  o f  t he  Commiss ion .

Suspens ion  and  Na tu ra l  Jus t i ce

fn  t h i s  case  i t  i s  suspens ion ,  no t  d i sm issa l ,  wh i ch  i s

a t  s t ake .  How shou ld  i t  be  cha rac te r i sed  i n  t he  s ta tu to r y

con tex t?  I n  Va i l l ancou r t  v  The  K inq  3Lg27 l  Ex  CR 2L ,  25

Aude  L  Le  . }  aU"= r .  u=*o* "  sL i s [ r€ns  i on  n rean  ,  i f  no t  suspens  i . on

o f  wo rk  wh i ch  ca r r i es  w i t h  i t  suspens ion  o f  t he  r i gh t  t o  wages?

Does  no t  t h i s  amoun t  t o  d i sm issa l? "  And  more  recen t l y  i n

John  v  Rees  [ 19701  Ch  345 ,  397  Mega r r y  J  exp ressed  t he  same  v i ew :

" . . .  suspens ion  i s  me re l y  expu l s i on  p ro  t an to .  Each  i s  pena l ,

and  each  dep r i ves  the  member  conce rned  o f  t he  en joymen t  o f  h i s

r i gh t s  o f  membersh ip  o r  o f f i ce . "  Wh i l e  t he  equa t i ng  o f

suspens ion  and  d i sm issa l  may  be  deba ted  t he  obse rva t i ons  se rve  t o

emphas i se  2  impo r tan t  f ea tu res  t ha t  suspens ion  and  d i sm issa l  have

in  common :  i n  each  case  t he  o f f i ce r  i s  dep r i ved  o f  h i s

en t i  t l e rnen t  t o  pe r f o rm  h i s  du t i es  i n  t he  Pub l i c  Se rv i ce  so  l ong

as  t he  suspens ion  o r  d i sm issa l  s t ands ;  and  i n  each  case  (whe re

suspens ion  i s  w i t hou t  sa la r y )  t he  o f f i ce r  i s  dep r i ved  o f  h i s
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en t i t l emen t  t o  sa la r y  un t i l  t he  cha rges  aga ins t  h im  a re

de te rm ined .  r n  t hose  ma jo r  r espec t s  a  dec i s i on  t o  suspend

w i thou t  sa la r y  i nev i t ab l y  and  adve rse l y  a f f ec t s  t he  r i gh t s  and

reasonab le  expec ta t i ons  o f  a  pe rmanen t  o f f i ce r  o f  t he  pub l i c

Se rv i ce .

Howeve r ,  i n  Lew is  v  He f f e r  t l 97g t  I  wLR  1061 ,  Lo73  Lo rd

Denn ing  d rew  a  d i s t i nc t i on  be tween  suspens ions  i n f l i c t ed  by  way

o f  pun i shmen t  and  suspens ions  made  as  a  ho ld i ng  ope ra t i on  pend ing

inqu i r i es .  He  wen t  on  t o  say :

"  ve r y  o f t en  i r r egu la r i t i e s  a re  d i sc l osed  i n  a  gove rnmen t
depar tmen t  o r  i n  a  bus iness  house :  and  a  man  may  be
suspended  on  f u r t  pay  pend ing  i nqu i r i es .  susp i c i on  may
res t  on  h im :  and  so  he  i s  suspended  un t i l  he  i s  c l ea red
o f  i t .  No  one r  so  f a r  as  r  know ,  has  eve r  ques f i one r l
such  a  suspens ion  on  the  g round  tha t  i t  cou ld  no t  be
done  un less  he  i s  g i ven  no t i ce  o f  t he  cha rge  and  an
oppo r tun i t y  o f  de fend ing  h imse l f  and  so  ro i t r r .  The
suspens ion  i n  such  a  case  i s  mere l y  done  by  way  o f  good
adn in i s t r a t i on .As i t ua t i onhas l r i sen i i rwh i ch
someEh ing  mus t  be  done  a t  once .  The  work  o f  t he
depa r tmen t  o r  t he  o f f i ce  i s  be ing  a f f ec ted  by  rumours
and  susp i c i ons .  The  o the rs  w i r l  no t  t r us t  t he  man .
fn  o rde r  t o  ge t  back  to  p rope r  work ,  t he  man  i s
suspended .  A t  t h i s  s t age  t he  ru l es  o f  na tu ra l  j us t i ce
do  no t_app l y :  see  Fu rne l l  v  Whanga re i  H iqh  Sch6o l s
Board [19731 AC 560;- - r -

t { i t h  r espec t ,  r  canno t  ag ree .  r t  i s  no t  a  gues t i on  o f

whe the r  t he  o f f i ce r  i s  t o  have  an  oppo r tun i t y  o f  de fend ing

h imse r f  aga ins t  t he  cha rge ,  bu t  o f  whe the r  pend ing  t he  hea r i ng

and  de te rm ina t i on  o f  t he  cha rge  he  can  be  suspended  w i thou t  any

p r i o r  oppo r tun i t y  t o  be  hea rd  as  t o  t ha t .  And

Fu rne l l  v  whanqa re i  H iqh  schoo l s  Boa rd  i s  no t  i n  po in t .  r t  was

conce rned  w i t h  a  de ta i l ed  and  e l abo ra te  code  wh i ch  che  ma jo r i t y  o f
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the  Jud i c i a l  Commi t t ee  cons ide red  p rec luded  t he  supe r impos i t i on  o f

t he  add i t i ona l  sa fequa rds  de r i ved  f r om the  o rd i na ry  r u l es  o f

na tu ra l  j us t i ce . On  t he  gene ra l  i s sue ,  i n  D i xon  v

Commonwea l t h  ( f 98 I )  55  FLR  34 ,  44 ,  t he  Fede ra l  Cou r t  o f

Aus t ra l i a  (Bowen  CJ ,  Deane  and  Ke l l y  JJ )  t ook  t he  v i ew  tha t  t he

fac t  t ha t  t he  re l evan t  s t a tu to r y  power . i s  i n  t he  f o rm  o f  a  poh ,e r

t o  suspend  pend ing  i nqu i r y  does  no t  impo r t  any  gene ra l  exc lus i on

o r  mod i f i ca t i on  o f  t he  ru l es  o f  na tu ra l  j us t i ce  wh i ch  a re  p r ima

fac ie  app l i cab le  t o  a  s ta tu to r y  po$ re r  adve rse l y  t o  a f f ec t  t he

r i gh t s ,  p rope r t y  o r  l eg i t ima te  expec ta t i ons  o f  ano the r .  L i ke

the  S ta te  Se rv i ces  Ac t  L962 ,  t he  Ac t  t he re  con ta i ned  no  p rov i s i ons

spec i f y i ng  t he  p rocedu re  t o  be  obse rved  i n  r each ing  a  dec i s i on  t o

S r . i s p € r r r l  .  i i a v i r r g ' r e g a r r j  L u  L h e  a d v e r s e  e f i e < - L s  ( t t r  i - i r e  o i f i u e r

l o ss  o f  en t i t l emen t  t o  pe r f o rm  h i s  du t i es  and  o f  sa la r y  -  and  t o

the  l i ke l i hood  t ha t  i t  wou ld  have  p ro found  emo t i ona l , ' soc i a l  and

f i nanc ia l  e f f ec t s  on  h im ,  i n  t he  absence  o f  any  c l ea r  l eg i s l a t i ve

i n ten t  t o  t he  con t ra r y  t he  ru l es  we re  app l i cab le  i n  r espec t  o f

t ha t  dec i s i on .

Fo r  ve ry  much  t he  same  reasons  t ha t  have  l ed  t he  Cou r t s  t o

a t t ach  such  impo r tance  t o  t he  impo r ta t i on  o f  na tu ra l  j us t i ce  and

fa i r ness  i n to  t he  d i sm issa r  p rocess ,  r  am o f  t he  op in i on  t ha t  i n

t he  absence  o f  any  c rea r  exp ress ion  o f  a  con t ra r y  t eg i s ra t i ve

i n ten t  t he  ru res  o f  na tu ra l  j us t i ce  and  f a i r ness  p r ima  f ac i e

app l y  t o  suspens ion  f r om o f f i ce  w i t hou t  sa la r y .

Where  and  how  they  do  so  unde r  s  58  i s  a  ma t t e r  o f

cons t ruc t i on  o f  i t s  p rov i s i ons  i n  t he i r  s t a tu to r y  con tex t .

.F
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subsec t i on  (9 )  does  no t  spec i f y  t ha t  any  pa r t i cu l a r  p rocedu re  be

fo l r owed .  r  do  no t  t h i nk  i t  can  poss ib l y  be  sa id  t ha t  t he

reg i s ra tu re  i n t ended  t o  l eave  such  an  impo r tan t  ques t i on  o f

na tu ra l  j us t i ce  t o  t he  un fe t t e red  d i sc re t i on  o f  t he  pe rmanen t

head  o r  con t ro r r i ng  o f f i ce r .  r t  does  no t  necessa r i l y  f o l l ow

tha t  no t i ce  and  an  oppo r tun i t y  t o  be  hea rd  mus t  be  g i ven  i n  eve ry

case  whe re  suspens ion  i s  i n  con temp la t i on .  The  na tu re  o f  t he

charge  and  the  ex igenc ies  o f  t he  momen t  may  pe rhaps  ca l l  f o r

immed ia te  ac t i on .  Bu t  t he re  i s  no th i ng  o f  t ha t  k i nd  i n  t h i s

case  a t  l eas t  i n  t he  c i r cums tances  ob ta i n i ng  on  2 I  December

when  t he  sec re ta r y  f o r  Jus t i ce  pu rpo r t ed  t o  suspend  t he

appe l l an t .  And  t he  ab i l i t y  o f  an  o f f i ce r  who  has  been  suspended

to  ask  t he  commiss ion  t o  l i f t  t he  suspens ion  f subs  (10 ) )  i s  no

answer .  I n  t he  mean t ime  t he  o f f i ce r  l oses  h i s  r i gh t  t o  wo rk  i n

h i s  chosen  ca ree r ,  he  su f f e r s  Ehe  s t i gma  o f  suspens ion  f r om

du t i es ,  and  un less  and  un t i l  t he  Commiss ion  ru l es  o the rw i se  he  i s

dep r i ved  o f  t he  f i nanc ia r  suppo r t  p rov ided  by  h i s  sa la r y .  The

po ten t i a l l y  adve rse  e f f ec t s  i n  t h i s  r ega rd  a re  h i gh l i gh ted  i n  t h i s

case  by  t he  f ac t  t ha t  i t  was  ove r  3  mon ths  be fo re  t he  Commiss ion

responded  (nega t i ve r y )  t o  a  r eques t  f r om the  appe l l an t , s

so l i c i t o r s  t ha t  i t  e i t he r  se t  as i de  t he  suspens ion  o r  d i r ec t  t ha t

i t  be  w i t h  f u l l  pay  pend ing  de te rm ina t i on  o f  t he  cha rges

The  Fac t s  o f  Th i s  Case

In  t he  v i ew  I

c i r cums tances  o f  t h i s

de ta i l  t he  reasons  f o r

t ake  o f  t he  app l i ca t i on  o f  s  58  i n  t he

case  i t  i s  no t  necessa ry  t o  r ev i ew  i n  any

the  ex t rao rd ina ry  de lays  t ha t  have  t aken



-

11

p lace  i n  t he  hea r i ng  and  de te rm ina t i on  o f  t he  cha rges .

i n i t i a l l y  l a i d  t hey  read  as  f o l l ows :

As

u  I .  YOU have  behaved  i n  a  manne r  ca l cu la ted  t o  cause
unre f f i nab re  d i s t ress  to  o the r  emp loyees  o r  t o  a f  f ec t
adve rse l y  t he  pe r f o rmance  o f  t he i r  du t i es  con t ra r y  t o
sec t i on  56  (d )  o f  t he  S ta te  Se rv i ces  Ac t  LTGZ IN  THAT

(a )  on  d i ve rs  occas ions  ove r  t he  pas t  yea rs  you  have
made  de roga to ry  comments  abou t  t he  managemen t  o f  t he
Chr i s t chu rch  P roba t i on  O f f i ce  and  i n  pa r t i cu l a r
abou t  t he  D i s t r i c t  p roba t i on  O f f i ce r ,  M r  Leech ,  bo th
to  j un io r  s t a f f  w i t h i n  t he  p roba t i on  O f f i ce  and  t o
pe rsons  ou t s i de  o f  t he  p roba t i on  O f f i ce .

(b )  i n  June  L979  you  d i d  make  a l r ega t i ons  a t  t he  A lb i on
Tave rn  t o  a  g roup  o f  peop le  t ha t  Mrs  J  Sm i th  a  s ta f f
nember  o f  t he  Ch r i s t chu rch  p roba t i on  O f f i ce  had
en te red  New Zea land  i l l ega l l y  and  had  made  a  f a l se
dec la ra t i on  unde r  t he  Oa ths  and  Dec la ra t i ons  Ac t .

( c )  on  d i ve rs  occas ions  be tween  Feb rua ry  r g79  and  Ap r i l
L979  ycu  madc  phcnc  ca l l g  pu rpc r i i ng  t o  bc  Mr  D
Leech  a r rang ing  f o r  va r i ous  supp l i es  o r  se rv i ces  t o
be  de l i ve red  t o  Mr  Leech ' s  home  ac id ress ,  o r  t o  be
made  ava i l ab le  t o  h im  w i t houE  h i s  p r i o r  know ledge  o r
pe rm iss  i on .

(d )  you  have  f a i l ed  t o  r egu la r l y  a t t end  s ta f f  mee t i ngs
w i t h  t he  resu l t  t ha t  you r  r e l a t i onsh ips  w i t h  o the r
s ta f f  i n  t he  ch r i s t chu rch  p roba t i on  o f f i ce  have  been
adve rse l y  a f f ec ted .

(e )  you  p rov ided  i n fo rma t i on  t o  Mr  Morgan  i n  r espec t  o f
h i s  appea l  aga ins t  t he  p romo t i on  o f  Mr  xenne l t  wh i ch
was  o f  a  de l i be ra te l y  damag ing  na tu re .

2.  YOU have been gu i l t y  o f  improper  conduct  in  your
o f  f  iEE ' l  capac i t y  6on t r i r y  to  sec r ion  56  ( i )  o f  the
Sta te  Serv ices  Ac t  L962  IN  THAT

( a )  hav ing  beeome  aware  o f  i n  r n i d  I 97g  o f  a l l eged
i r r egu ra r i t i e s  be tween  a  p roba t i on  o f f i ce r l  M i ss  J
McCracken ,  and  a  p roba t i one r ,  M i ss  C  Bu r r i dge ,  you
d id  f a i l  t o  d i sc l ose  f o r t hw i t h  Lhese  a r t ega [ i on l  t o
t he  D i s t r i c t  p roba t i on  O f f i ce r .
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( b )  on  o r  abou t  8 th  and  9 th  oc tobe r  l gg l  you  d i d  ob ta i n
de ta i l s  f r om the  p roba t i on  o f f i ce  reco rds  rega rd ing
a  p roba t i one r ,  Mr  J  Lu f f ,  and  p roceed  in  the  company
o f  a  Mr  G i l ch r i s t  t o  t he  home  o f  a  p roba t i on
o f f i ce r ,  M i ss  campbe l l ,  whe re  Mr  G i l ch r i s t  p roceeded
to  d i scuss  w i t h  Mr  Lu f f  ma t t e r s  r e l a t i ng  t o  t he
Proba t i on  O f f i ce .

3 .  You  have  i n  t he  cou rse  o f  you r  du t i es  d i sobeyed ,
d i s r f f i r ded  o r  made  w i l f u l  de f l u l t  i n  ca r r y i ng  o l t  ;
l aw fu l  o rde r  o r  i ns t r uc t i on  g i ven  by  a  pe rson  hav ing
au tho r i t y  t o  g i ve  t he  o rde r  o r  i ns t i uc t i on  con t ra r y  t o
sec t i on  56  (b )  o f  t he  s ta te  se rv i ces  Ac t  1962  ru  r i r e r

(a )  a t  t he  t ime  o f  t he  L977  mark i ng  o f  o f f i ce r s  you  d i d
re l ease  t he  o rde r  o f  me r i t  de ta i l s  t o  Mr  A  J  Rodge rs
when  you  had  been  spec i f i ca l l y  i ns t r uc ted  by  t he
D is t r i c t  P roba t i on  o f f i ce ,  Mr  Leech  t ha t  t he  o rde r
o f  Me r i t  l i s t  was  t o  be  kep t  con f i den t i a l  t o  sen io r
s ta f f .

( b )  you  have  f a i l ed  t o  r egu la r l y  a t t end  s ta f f  mee t i ngs
a f t e r  hav ing  been  d i r ec ted  t o  do  so  by  t he  D i s t r i c t
r t - ^ L ^ ! , !  - -   r E :  -  -
r L v v a , L r v r r  U ! L l U E t  2  i ' t f ,  L g e C l I  .

4 .  You  have  o the rw i se  t han  i n  t he  p rope r  d i scha rge  o f
you rT [ t i es  d i r ec t l y  o r  i nd i r ec t r y  l i s c tosea  o r  f o r
p r i va te  pu rposes  used  i n fo rma t i on  acqu i red  by  you  i n  t he
course  o f  you r  du t i es  o r  i n  you r  capac i t y  as -  an  emp loyee
o f  t he  Pub l i c  se rv i ce  con t ra r y  t o  sec t i on  56  (g )  o f  t he
S ta te  Se rv i ces  Ac t  Lg62  IN  THAT

(a )  you  have  p rov ided  to  the  ne$ rspaper  "NZ  T ru th "
i n fo rma t i on  abou t  t he  ch r i s t chu i ch  p roba t i on  o f f i ce

(b )  you  d i d  i n  June  L979  a t  t he  A rb ion  Tave ry  d i sc l ose
persona l  i n fo rma t ion  conce rn ing  the  appo in tmen t  o f
Mrs  J  Sm i th .  "

On  28  May  L982  t he  cha rges  we re  den ied  and  f u r t he r

pa r t i cu l a r s  we re  souqh t . On  2  June  t he  appe l l an t  i ns t i t u t ed

p roceed ings  i n  t he  H igh  Cou r t . I n  t hose  p roceed ings  he

cha l l enged  on  na tu ra l  j us t i ce  g rounds  t he  repo r t  ( no t  d i sc l osed

to  h im)  o f  a  commiss ion  o f  r ngu i r y  ( r e fe r red  t o  as  t he  coad rzw i l l y

Repo r t )  t ha t  had  i nves t i ga ted  gues t i ons  re l a t i ng  t o  t he
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admin i s t r a t i on  and  f unc t i on ing  o f  t he  Ch r i s t chu rch  P roba t i on

o f f i ce  and  wh i ch  he  con tended  had  subsequen t l y  l ed  t o  t he  l ay i ng

o f  t he  cha rges  aga ins t  h im . So  i n  r e l a t i on  t o  t he  s  58  cha rges

i t  was  p l eaded  t ha t  t he  no t i ce  o f  t he  cha rges  was  i nva l i d ,  be ing

based  on  i nvaL id  p roceed ings  and  f i nd ings  i n  t he  i nqu i r y  as  we l l

as  be ing  i n  b reach  o f  na tu ra l  j us t i ce  o r  f a i r ness  i n  no t  g i v i ng

su f f i c i en t  de ta i l s  t o  t he  appe l l an t  t o  f u l t y  acqua in t  h im  w i t h

the  a r l ega t i ons  made  aga ins t  h im .  on  r0  Augus t  1982  ce r t a i n

fu r t he r  pa r t i cu l a r s  we re  supp l i ed  t o  t he  appe l l an t .  Those

fu r t he r  pa r t i cu l a r s  d i d  no t  sa t i s f y  t he  appe l l an t ' s  conce rn  and

h i s  app l i ca t i on  t o  t he  H igh  cou r t  was  hea rd  on  L7  December .  r n

h i s  j udgmen t  de l i ve red  on  20  December  Ha rd ie  Boys  J  o r , i t e red  t ha t

ce r t a i n  o the r  f u r t he r  pa r t i cu l a r s  be  p rov ided .  These  $ re re

even tua l l y  supp r i ed  t o  t he  appe l l an . t  on  27  Janua ry  1983 .  Then

on  18  March  1983  t he  appe l l an t  f i l ed  a  mo t i on  on  appea l  t o  t h i s

cou r t  aga i . ns t  t he  dec i s i on  o f  Ha rd ie  Boys  J .  A  week  ea r l i e r  a

mo t i on  on  appea r  had  been  f i r ed  i n  F rase r  v  s t a te  se rv i ces

Commiss ion . Tha t  case  was  hea rd  i n  t h i s  Cou r t  on  8  Augus t  1983 .

The  p r ima ry  ques t i on  t he re  was  whe the r  t he  Commiss ion  had  f a i l ed

to  comp ly  w i t h  t he  p r i nc i p l es  o f  na tu ra l  j us t i ce  and  f a i r ness  i n

no t  g i v i ng  M iss  F rase r  any  oppo r tun i t y  t o  cons ide r  and  commen t  on

new a l l ega t i ons  made  by  t he  Commiss ione r  o f  Pa ten t s  i n  a  r epo r t

f u rn i shed  by  h im  fo r  t he  pu rpose  o f  cons ide ra t i on  by  t he

comn iss i on  o f  t he  d i sc i p l i na ry  cha rges .  The re  was  a l so  sone

a rgumen t  d i r ec ted  t o  t he  suspens ion  o f  t he  appe l ran t  i n  t ha t

case ,  bu t  when  t h i s  cou r t  gave  j udgmen t  on  zL  December  r 9g3  i t

d i d  no t  f i nd  i t  necessa ry  t o  exam ine  t ha t  ques t i on  i n  any  de ta i l .

&eu
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Retu rn ing  now  to  t he  ch rono log i ca r  sequence  i n  t he

p rec€n t  case '  t he  l e t t e r  suspend ing  t he  appe l l an t  was  da ted  and

s igned  on  2L  December ,  t he  da te  on  wh ich  j udgmen t  was  g i ven  i n

the  F ' rase r  case .  The  p resen t  p roceed ings  fo l l owed  and  the

appe l l an t t s  app l i ca t i on  t o  have  t he  suspens ion  dec la red  i nva l i d

was  d i sm issed  by  Ho l l and  J  on  25  Janua ry .  f n  t he  l i gh t  o f  t he

Judgmen ts  on  t he  p r ima ry  ques t i on  i n  t he  F rase r  case ,  t he

appe l - l an t r s  so l i c i t o r s  w ro te  t o  t he  Commiss ion  2  days  l a te r

po in t i ng  ou t  t ha t  t he  a t t i t ude  p rev ious l y  adop ted  by  t he

Comrn iss ion  as  to  wha t  documen ta ry  ev idence  had  to  be  d i sc losed

to  t he  appe l l an t  and  i n  i t s  r e fusa l  o f  a  hea r i ng  w i t h  r i gh t s

o f  c ross -examina t i on  wou ld  have  to  be  rev iewed .  They  asked  fo r

an  a : l s l . Je r  as  soon  as  pcss ib l e .  on  I  May  l gg4 ,  cve r  3  ncn thc

la te r ,  t he  Commiss ion  rep l i ed  t ha t  i t  was  " i nc l i ned  t o  t he  v i ew

tha t  i n  spec ia l  cases  o f  t h i s  na tu re  i t  shou ld  no t  r e l y  on  a

Repor t  l i ke  the  Coad /Wi l - l - y  Repor t  bu t  shou ld  ho ld  a  hea r ing  to

de te rm ine  t he  f ac t s  o f  t he  case  t ha t  a re  i n  d i spu te .  The  exac t

na tu re  o f  t he  hea r ing  wou ld  be  dependen t  upon  the  fac ts  o f  t he

ind i v i dua l  case . "  r t  added  t ha t  " a  hea r i ng  i n  t h i s  case  wou ld

be  d i r ec ted  t o  de te rm ine  t he  i s sues  o f  c red ib i l i t y  t ha t  a re

rega rded  by  t he  Commiss ion  t o  be  i n  d i spu te " .  f t  seems  tha t  on

the  one  hand  t he  Commiss ion  has  f e l t  i nh i b i t ed  f r om reach ing  a

f i na l  conc lus i on  as  t o  t hose  ma t te r s  by  t he  f ae t  t l . a t  t he  appea l

f r on  t he  j udgmen t  o f  Ha rd ie  Boys  J  i s  s t i l l  e x tang ;  and  on  t he

o the r  hand  t ha t  t he  appe l l an t ' s  adv i se rs  a re  re l uc tan t  t o  abandon

tha t  appea l  un t i l  t hey  know  and  a re  sa t i s f i ed  w i t h  wha t  i s  p roposed ;

-i
.i-rb,
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So  a f t e r  a l l  t h i s  L ime  t he  hea r i ng  and  de te rm ina t i on  o f

t he  cha rges  i s  s t i l l  i n  I imbo .  f n  p rac t i ca l  t e rms  t he  appe l l an t

mus t  accep t  wha teve r  p rocedu re  f o r  t he  hea r i ng  and  de te rm ina t i on

o f  t he  cha rges  i s  o f f e red  by  t he  Commiss ion  o r  have  recou rse  t o

Lhe  Cou r t s ,  i n  wh i ch  case  he  f aces  an  ex tens ion  o f  t he  pe r i od

when  he  i s  o f f  wo rk  w i t hou t  pay .

App l v i ng  s  58  t o  t he  Fac t s

r  t u rn  now  to  t he  gues t i on  o f  suspens ion .  The re  i s  no

ev idence  as  t o  wha t  cons ide ra t i on  Mr  Robe r t son  gave  t o  i t  be fo re

he  re t i r ed  i n  June  1982 .  Bu t  t he  Cha i rman  o f  t he  Commiss ion  i n

h i s  a f f i dav i t  o f  15  December  l 9B2  i n  t he  o r i g i na r  H igh  cou r t

P ruueed ings  cesE , i f i eo  cha t  che  appe i l anc  was  noc  suspende< i  a t  t he

t ime  t ha t  he  was  cha rged :  " such  ac t i ons  a re  whe reve r  poss ib re

avo ided  i n  f a i r ness  t o  t he  o f f i ce r  who  i s  be ing  cha rged , , .  r n  a

l e t t e r  o f  23  March  1983  t o  t he  appe r ran t ' s  so l i c i t o r s ,  c rown

counse l ,  a f t e r  r e fe r r i ng  t o  a  number  o f  o the r  ma t t e r s ,  exp ressed

the  op in i on  t ha t  t he  Sec re ta r y  f o r  Jus t i ce  was  s t i l l  en t i t l ed  t o

exe rc i se  t he  d i sc re t i on  t o  suspend  i f  he  so  dec ided  and

no tw i t hs tand ing  t he  w i t ho ld i ng  o f  t he  hea r i ng  and  de te rm ina t i on

o f  t he  cha rges  aga ins t  t he  appe l l an t  pend ing  t he  de te rm ina t i on  o f

t he  appea l  i n  F rase r ' s  case  wh i ch  had  been  f i l ed  ea r l i e r  t ha t

mon th .  Howeve r ,  a t  no  t ime  was  t he  appe r ran t  adv i sed  t ha t

suspens ion  $ /as  unde r  cons ide ra t i on  and  g i ven  an  oppo r tun i t y  t o  be

hea rd  as  t o  t ha t .  Then ,  mov ing  ahead  t o  2L  December  r 9g3 ,  t he

sec re ta r y  f o r  Jus t i ce  t ook  t he  v i ew  tha t  once  t he  dec i s i on  o f
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th i s  Cou r t  i n  F rase r r s  case  had  been  de l i ve red  t he re  was  no

imped imen t  t o  h i s  com ing  t o  a  conc lus i on  on  t he  exe re i se  o f  h i s

d i sc re t i on  as  t o  whe the r  o r  no t  he  shou ld  suspend  t he  appe l l an t .

I I e  t es t i f i ed  t ha t  i n  t he  exe rc i se  o f  h i s  d i sc re t i on  unde r  s  58  he

took  i n to  accoun t  Lhe  f o l l ow ing  f ac to r s :

"  ( a )  The  g rav i t y  o f  t he  cha rges  p re fe r red  aga ins t  t he
App l i can t  and  t he  s t r eng th  o f  t he  ev idence  i n
suppo r t  o f  t hose  cha rges .

(b )  The  rep l y  made  by  t he  App l i can t  t o  t he  cha rges
th rough  h i s  ea r l i e r  Counse l .

( c )  The  s i t ua t i on  as  i t  had  ex i s t ed  and  con t i nued  t o
ex i s t  i n  t he  Ch r i s t chu rch  P roba t i on  O f f i ce  as  se t
ou t  i n  my  p rev ious  A f f i dav i t s  t o  wh i ch  r  have
re fe r red  above .

(d )  Rep resen ta t i ons  rece i ved  f r om s ta f f  i n  t he  P roba t i on
Of f i ce  a t  Ch r i s t chu rch  and  a l so  t he  Pub l i c  Se rv i ce
Assoc ia t i on  as  re fe r red  t o  i n  my  p rev ious
A f f i dav i t s .

( e )  The  gene ra l  s t a te  o f  a l l  Cou r t  P roceed ings  i nvo l v i ng
the  App l i can t  f rom wh ich  I  conc luded  tha t  qu i te  some
t ime  wou ld  s t i l l  e l apse  be fo re  t he  cha rges  cou ld  be
reso l ved  and  t he  s i t ua t i on  as  desc r i bed  i n  t he
Proba t i on  O f f i ce  cou ld  be  co r respond ing l y  imp roved .

( f )  Tha t  i n  we igh ing  up  t he  a fo resa id  f ac to r s  f  r ea l i sed
tha t  qu i t e  some  t ime  had  e l apsed  s i nce  t he  o r i g i na l
l ay i ng  o f  t he  cha rges  aga ins t  t he  App l i can t  bu t
neve r the less  t he  f ac t  t ha t  qu i t e  some  fu r t he r  t ime
wou ld  s t i l l  e l apse  be fo re  t hose  cha rges  cou ld  be
conc luded  l ed  me  to  the  v iew  on  ba lance  tha t  I
shou ld  exe rc i se  t he  power  o f  suspens ion  aga ins t  t he
App l i can t  be fo re  t he  commencemen t  o f  a  f u r t he r  yea r ,
no tw i t hs tand ing  t he  d i s t as te  wh i ch  f  na tu ra l l y  f e l t
a t  exe rc i s i ng  such  power  immed ia te l y  p r i o r  t o  t he
Chr i s tmas  vaca t i on .  r l

The  reasons  f o r  t he  appa l l i ng  de lays  i n  t he  hea r i ng  o f

t he  d i sc i p l i na ry  cha rges  i n  t h i s  case  we re  deba ted  a t

cons ide rab le  l eng th  i n  t he  cou rse  o f  a rgumen t  o f  t i ^ :  appea l .
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Howeve r  i t  i s  ne i t he r  necessa ry  no r  des i r ab re  t o  a r l oca te  o r

appo r t i on  b l ame .  Th i s  i s  because  r  am sa t i s f i ed  t ha t  a f t e r

wo rk i ng  i n  t he  Ch r i s t chu rch  P roba t i on  O f f i ce  f o r  t 9  mon lhs  a f t e r

t he  cha rges  we re  f i r s t  made  aga ins t  h im  the  appe l l an t  was

en t i t l ed  t o  no t i ce  t ha t  suspens ion  was  unde r  ac tua l  cons ide ra t i on

and  t o  an  oppo r tun i t y  t o  be  hea rd  be fo re  a  dec i s i on  was  reached

as  to  tha t .  Even  i f  some o r  a r l  o f  t he  b lame had  been

a t t r i bu tab le  ! o  t he  appe l l an t  -  and  r  am no t  sugges t i ng  f o r  one

momen t  t ha t  i t  was  (a f t e r  a l l  t he  p r ima ry  respons ib i l i t y  f o r

a r rang ing  t he  exped i t i ous  hea r i ng  and  de te rm ina t i on  o f

d i sc i p r i na ry  cha rges  mus t  r es t  on  t he  commiss ion )  t he  s imp le

fac t  i s  t ha t  no  s teps  h ,e re  t aken  t o  suspend  t he  appe l l an t  f o r  19

ncn thc .  I ' . ?ha tc ! ' c r  t he  l ega l -  pos i i j . on  na r  have  been  ha , j  t he

sec re ta r y  o f  Jus t i ce  pu rpo r t ed  t o  exe rc i se  t he  power  o f

suspens ion  w i t hou t  no t i ce  on  I 8  May  L9g2  (and  r  exp re ' ss  no  v i ews

to  t ha t ) ,  a f t e r  t ha t  ex t rao rd ina ry  r apse  o f  t ime  t he  appe l l an t

had  a  l eg i t ima te  exPec ta t i on  t ha t  a  d racon ian  dec i s i on  so  adve rse

to  h i s  pos i t i on  as  a  se rv i ng  member  o f  t he  Pub l i c  Se rv i ce  wou ld

no t  be  made  w i t hou t  any  wa rn ing  t ha t  i t  was  i n  con temp la t i on ,  and

the  reasons  why  i t  was  i n  con temp la t i on .

Ho l l and  J  conc luded  t ha t  t he re  was  a  good  dea l  t o  be

sa id  f o r  t he  appe l ran t ' s  subm iss ion  t ha t  i f  t 9  mon ths  was

pe rm i t t ed  t o  go  by  t hen  t he re  was  no  such  u rgency  t o  suspend  as

requ i red  t he  suspens ion  t o  be  g i ven  w i t hou t  p r i o r  noE i ce .

Howeve r '  t he  Judge  cons ide red  t ha t  i n  t he  l i gh t  o f  t he  I i t i ga t i on

and  a I I  t ha t  had  gone  i n  t he  pas t  g i v i ng  no t i ce  t o  h im  wou ld  have
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been  a  was le  o f  t ime  and  t ha t  t he  sec re ta r y  f o r  Jus t i ce  h ras

su f f i c i en t r y  app r i sed  o f  t he  appe l l an t ' s  case  t o  be  ab le  t o

p roceed  t o  make  h i s  dec i s i on  whe the r  t o  suspend  o r  no t  w i t hou t

g i v i ng  no t i ce  t o  t he  appe l l an t .

I n  r a re  cases  i t  may ,  pe rhaps ,  be  app rop r i a te  f o r  a

cou r t .  wh i ch  has  f ound  a  b reach  o f  na tu ra l  j us t i ce  t o  r e fuse  t o

g ran t  t he  re r i e f  sough t  on  t he  g round  t ha t  had  p rope r  oppo r tun i t y

t o  make  an  exp lana t i on  been  g i ven  t o  t he  app l i can t  t he  f i na l

dec i s ion  wou ld  i nev i tab l y  have  been  the  same (see  q l i l i n_a to  v

Auck land  Box inq  Assoc ia t i on  ( r nc )  U97B l  I  NZLR l ,  29  and  t he

subsequen t  dec i s i on  o f  t h i s  Cou r t  g ran t i ng  l eave  t o  appea l  t o  t he

Pr i vy  Counc i l  t o  have  t ha t  impo r tan t  i s sue  exp lo red  t 19781  1  NZLR

609 ,  and ,  gene ra r r y ,  wade ,  Adm in i s t r a t i ve  Law  (5 th  ed )  477 -479 ) .

Assum ing  t ha t  i s  so  I  am sa t i s f i ed  t ha t  t h i s  i s  no t  s . uch  a  case .

Suspens ion  i s  a  d ras t i c  measu re  wh i ch  i f  mo re  t han  momen ta ry  mus t

have  a  devas ta t i ng  e f f ec t  on  t he  o f f i ce r  conce rned .  The

p re jud i ce  occas ioned  t he  o f f i ce r  by  a  suspens ion  can  neve r  be

assuaged  even  i f  he  i s  u l t ima te l y  v i nd i ca ted  a t  t he  d i sc i p l i na ry

hea r i ng  and  i s  t hen  res to red  t o  o f f i ce  and  pa id  h i s  a r rea rs  o f

sa la r y .  A  pe rmanen t  head  f aced  w i t h  t ha t  d i f f i cu l t

r espons ib i l i t y  mus t  be  p repa red  t o  cons ide r  and  we igh  ca re fu t l y

a rgumen ts  wh i ch  t he  o f f i ce r  aE  r i s k  may  ra i se  aga i r - s t  t he

exe rc i se  o f  t he  power .  Had  t he  responden t  g i ven  t he  appe l l an t

t he  oppo r tun i t y  o f  be ing  hea rd  i n  t he  ma t te r  t he  appe l l an t  cou ld

have  ques t i oned  whe the r  a f t e r  l 9  mon ths  t , he  s i t ua t i on  i n  t he
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Chr i s t chu rch  P roba t i on  O f f i ce  on  2L  December  1983  requ i red ,  f o r

sound  adm in i s t r a t i ve  reasons ,  t ha t  he  be  immed ia te l y  r emoved  f r om

the re  pend ing  hea r i ng  o f  t he  cha rges r  he  cou ld  have  subm i t t ed

tha t  c i r cums tances  bea r i ng  on  t he  g rav i t y  o f  t he  cha rges  and  t he

ev idence  aga ins t  h im  we re  un l i ke l y  t o  have  changed  ma te r i a l l y

ove r  t he  p reced ing  19  mon ths ;  and  he  cou ld  have  emphas i sed  t he

pa r t i cu l a r  f i nanc ia l  imp l i ca t i ons  f o r  t he  appe l l an t  o f  a

suspens ion  w i t hou t  pay .  Tha t  l as t  aspec t  was  no t  exp ress l y

adve r ted  Lo  by  t he  Sec re ta r y  f o r  Jus t i ce  i n  h i s  a f f i dav i t  and  h i s

counse l ,  M r  E l l i o t t ,  subm i t t ed  t ha t  he  was  ne i t he r  r equ i red  no r

en t i t l ed  t o  t ake  cons ide ra t i ons  o f  t ha t  k i nd  i n to  accoun t .  I

canno t  ag ree .  A  sen io r  o f f i ce r  en t rus ted  w i t h  a  power  o f  t h i s

k i nd  i n ' : s t  su re l y  pa1 ' r ega rd  t o  t he  we l_J_be ing  o f  t hp  a f f i ee r

conce rned .  Th i s  appe l l an t  was  57 .  He  had  spen t  t he  who le  o f

h i s  ca ree r  i n  gove rnmen t  se rv i ce .  He  has  been  unab le  t o  ge t

ano the r  j ob  -  wh i ch  i s  no t  su rp r i s i ng  g i ven  t he  p resen t

emp loymen t  s i t ua t i on  and  he  i s  l i v i ng  on  h i s  sav ings  and  h i s

w i f e ' s  pa r t  t ime  emp loymen t  ea rn ings .  Had  t he  Sec re ta r y  f o r .

Jus t i ce  s tayed  h i s  hand  t he  appe l l an t  wou ld  have  had  t he

oppo r tun i t y  t o  a rgue  t ha t  i n  h i s  pa r t i cu l a r  soc ia l  and  f i nanc ia l

c i r cums tances  suspens ion  w i t hou t  pay  was  so  ha rsh  and  pun i t i ve  i n

i t s  consequences  t ha t  o the r  a l t e rna t i ves  such  as  t r ans fe r  t o

o the r  du t i es  and  suspens ion  w i t h  pay  shou ld  be  exp lo red  f u r t he r

w i t h  t he  Commiss ion  i f  t he  Sec re ta r y  f i na l l y  conc luded  t ha t

cond i t i ons  i n  t he  Ch r i s t chu rch  P roba t i on  O f f i ce  i n  December  1983

requ i red  h i s  t empo ra ry  r emova l  pend ing  hea r i ng  o f  t he  cha rges .
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f  wou ld  a l l ow  t he  appea l  and  make  an  o rde r  dec la r i ng  t he

suspens  i on  o f  t he  appe l  l an t  i nva l  i c l  .

The  Cour t  be ing  unan imous  the  appea l  i s  a l l owed  and  the

suspens ion  o f  t he  appe l l an t  unde r  s  58  (9 )  o f  t he  S ta te  Se rv i ces

Ac t  L962  i s  dec la red  i nva l i d .  The  appe l l an t  i s  en t iE led  t o

cos t s  wh i ch  a re  f i xed  a t  $2 ,000  ove ra l l  t oge the r  w i t h  a l l

r easonab le  d i sbu rsemen ts  i n  r e l a t i on  t o  t he  hea r i ng  i n  t he  H igh

Cour t  and  th i s  appea l  i nc lud ing  the  t rave l  and  accommoda t ion

expenses  o f  two  counse l  i n  r e l a t i on  t o  t he  hea r i ng  o f  t he  appea l .

llt zz-(*- 2 ,

So l i c i t o r s :

Wood  Ha l I  &  Co ,  Ch r i s t chu rch ,  f o r  Appe l l an t
C rown  Law  O f f i ce ,  We l l i ng ton ,  f o r  Responden t
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ryIN THE COURT OF APPEAL OF NEW ZEALAND C A . 84

BETWEEN KENNETH ALFRED GEORGE BIRSS

Proba t i on  O f f i ce r

Appe l  l an t

STANLEY JAIVIES CALLAHAN
as

Permanen t  Head  o f  t he  Jus t i ce
Depa r tmen t ,  Cha r l es  Fe rguson
Bu i l d i ng ,  We l l i ng ton

Responden t

Co ram: R icha rdson  J
t ' lcMul1 i  n J
S i r  Thaddeus  McCar thy

16 ,  L7  May  1984

E .W.  Thomas  0C  w i t h  P .H .B .  Ha l I  f o r  Appe l l an t
R .M .  E l l i o t t  w i t h  L .G .  Fe rgusson  f o r  Responden t

I  June  1984

Hea r  i ng :

Counse l :

Judgmen t :

A

JUDGI{ENT OF McIVIULLIN J

The  h i s t o r y  o f  t h i s  case  i s  se t  ou t  i n  t he  comprehens i ve

judgmen t  o f  R i cha rdson  J  wh i ch  I  have  had  t he  advan tage  o f

read ing  i n  d ra f t ,  and  w i t h  wh i ch  I  exp ress  my  gene ra l

ag reemen t .  I  ven tu re  to  add  a  few  words  o f  my  o$ rn ,  no t

because  I  can  use fu l l y  add  t o  t he  na r ra t i on  o f  f ac t s  o r

s ta temen ts  o f  p r i nc i p l e ,  bu t  because  we  a re  i n te r f e r i ng  w i t h

the  dec i s i on  o f  a  pe rmanen t  depa r tmen ta l  head  on  a  ma t te r

a f f ec t i ng  domes t i c  d i sc i p l i ne  w i t h i n  h i s  own  depa r tmen t .

The  Cou r t  shou ld  be  ready  t o  r ecogn i se  t ha t  a  depa r tmen ta l
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head  who  i s  accoun tab le  f o r  t he  smoo th  runn ing  o f  h i s

depar tmen t  may  have  to  take  i n to  accoun t  and  ba lance  a

number  o f  compe t i ng  f ac to r s  i n  mak ing  a  dec i s i on  t o  suspend

a  depa r tmen ta l  o f f i ce r .  on  t he  one  hand  t he re  i s  t he

need  t o  cons ide r  t he  we l f a re  o f  t he  o f f i ce r  whose  suspens ion

i s  con tempra t , ed i  on  t he  o the r  hand  t he re  i s  t he  need  t o

have  rega rd  t o  t he  repu ta t i on  o f  t he  depa r tmen t  and  t he

we l f a re  o f  o the r  s t a f f  members .  And  whe re  an  o f f i ce r ' s

conduc t  g i ves  r i se  t o  t he  l ay i ng  o f  cha rges  unde r  s  58  o f

t he  S ta te  Se rv i ces  Ac t  t he re  may  be  cases  whe re  i t  i s

undes i r ab le ,  even  i n to l e rab le ,  t ha t  t he  o f f i ce r  so  cha rged

shou ld  rema in  wo rk i ng  i n  t he  ve ry  env i r onmen t  whe re ,  by  h i s

cha l l enged  conduc t ,  he  has  g i ven  h i s  supe r i o r s  r eason  t o

th i nk  t ha t  he  shou ld  no t  r ema in .  I t  i s  no t  un l i ke l y  t ha t

Mr  Ca l l ahan  f aeed  a  ba lanc ing  exe rc i se  o f  t h i s  k i nd  when  he

took  o f f i ce  as  Sec re ta r y  f o r  Jus t i ce  i n  June  L982 ,  by  wh i ch

t ime  a  no t i ce  con ta i n i ng  t he  cha rges  had  been  de l i . ve red  t o

Mr  B i r ss  by  Mr  Ca l l ahan ' s  p redecesso r  i n  o f f i ce .

Mr  Ca l l ahan  i nhe r i t ed  a  s ta te  o f  a f f a i r s  wh i ch  ex i s t ed

be fo re  h i s  a r r i va l .  Mo reove r ,  t he  de lays  occas ioned  i n  pa r t

by  t he  re fe rence  t o  t he  Cou r t s  o f  va r i ous  p rocedu ra l  ma t t e r s

we re  no t  o f  Mr  Ca l l ahan ' s  mak ing ,  and  I  t h i nk  i t  i s

rea l i s t i c  t o  assume  tha t  i n  g i v i ng  t he  suspens ion  no t i ce

Mr  B i r ss  on  23  December  f 983 ,  f o l l ow ing  on  t he  de l i ve r y

the  j udgmen t  o f  t h i s  Cou r t  i n  F rase r  v  S ta te  Se rv i ces

to

o f

Commiss ion ,  he  was  ac t i ng  as  t he  a l t e r  ego  o f  t he  S ta te

Se rv i ces  Commiss ion  wh i ch  a l one ,  i n  t e rms  o f  s  58  (1 )  o f  t he

Ac t ,  had  power  t o  l i f t  t he  suspens ion .
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I n  F rase r r s  case  t h i s  Cou r t  he ld  t ha t  t he  ru l es  o f

na t . u ra l  j us t i ce  app l i ed  t o  t he  d i sm issa l  o f  a  s ta te

se rvan t .  R idge  v  Ba ldw in  [ 1964 I  AC  40  and  Ch ie f  Cons tab le

o f  t he  No r th  Wa les  Po l i ce  v  Evans  [ 19821  2  A l1  ER  I41  a re

c lea r  au tho r i t i e s  t o  t ha t  e f f ec t  i n  t he  Un i t ed  K ingdom.  I

see  no  reason  i n  p r i nc i p l e  why  t he  ru l es  o f  na tu ra l  j us t i ce

shou ld  no t  a l so  app l y  t o  a  suspens ion  wh i ch  may  be  a lmos t  as

devas ta t , i ng  i n  i t s  e f f ec t .  A  suspens ion  can  a f f ec t  t he

s ta tus ,  f i nanc ia l  emo lumen ts  and  l eg i t ima te  expec ta t i ons  o f

t he  suspended  o f f i ce r .  The  dec i s i on  o f  t he  Fede ra l  Cou r t  o f

Aus t ra l i a  i n  D i xon  v  Commonwea l t h  ( f 98 I )  55  FLR  34 ,  w i t h

respec t  t o  t he  Pub I i c  Se rv i ce  Ac t  L922  (C th )  wh i ch ,  I i ke  ou r

own  S ta te  Se rv i ces  Ac t ,  con ta i ns  no  de ta i l ed  p rov i s i ons  as

to  t he  p rocedu re  t o  be  adop ted  on  t he  ques t i on  o f

suspens ion ,  accep ted  t ha t  t he  ru l es  o f  na tu ra l  j us t i ce

app l y .

Wh i l e  r ecogn i s i ng  t ha t  t hese  ru l es  canno t  be  c l ea r l y

de f i ned ,  and  t ha t  t he i r  obse rvance  canno t  be  f i t t ed  i n to  a

j ud i c i a l  t emp la te ,  I  am  sa t i s f i ed  t ha t  i n  t he  c i r cums tances

o f  t h i s  case  t he i r  p rope r  app l i ca t i on  requ i red  t ha t  Mr  B i r ss

be  g i ven  no t i ce  o f  t he  Sec re ta r y r  s  i n t en t i on  t o  suspend  h im .

A t  t ha t  t ime  he  had  been  emp loyed  i n  t he  p roba t i on  se rv i ce

fo r  f 5  yea rs .  The re  i s  no  pos i t i on  i n  t he  p r i va te  sec to r

comparab le  t o  t h i s  spec ia l i sed  occupa t i on  w i t h  t he

consequence  t ha t  he  cou ld  no t  ob ta i n  a  s im i l a r  j ob .

Moreove r ,  d l t hough  he  had  been  no t i f i ed  o f  t he  cha rges  made

aga ins t  h im  as  f a r  back  as  May  1982 ,  i t  had  no t  t hen  been
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though t  necessa ry  to  suspend  h im  and  so  fo r  t he  nex t

19  mon ths  he  was  a l r owed  t o  con t i nue  w i t h  h i s  occupa t i on .

Apa r t  f r om some  l ega l  spa r r i ng  no th i ng  occu r red  i n  t he

fo l l ow ing  19  mon ths  t o  b r i ng  t he  cha rges  t o  a  hea r i ng .  I t

i s  no t  necessa ry  t o  dec ide  who  i t  was  who  was  respons ib l e

fo r  t he  ensu ing  de lays ,  bu t  a t  l eas t  i t  was  t he

respons ib i l i t y  o f  t he  Commiss ion  t o  b r i ng  t he  cha rges  t o  a

conc lus i on  one  way  o r  t he  o the r .  Bu t  t he  Commiss ion  does

no t  seem to  have  d i sp layed  any  keenness  t o  have  t he  ma t te r

f i na l l y  r eso l ved .  I n  t h i s  connec t i on  I  no te  t ha t  on

27  Janua ry  1984  Mr  B i r ss ' s  so l i c i t o r s  w ro te  t o  t he  S ta te

Se rv i ces  Commiss ion  seek ing  a  rep l y  "as  soon  as  poss ib l e "  t o

the i r  l eE te r  r ega rd ing  ce r t a i n  ma t t e r s .  The  Commiss ion  d i d

no t  r ep l y  un t i l  I  May  1984 ,  t emp t i ng  one  t o  ask  how  much

fu r t he r  t he  rep l y  wou ld  have  been  de layed  i f  t he  so l i c i t o r s '

l e t t e r  had  mere l y  asked  f o r  a  r ep l y  t o  be  made  "as  soon  as

conven ien t " .  I n  t hese  19  mon ths  Mr  B i r ss  con t i nu i : d  t o  wo rk

i n  t he  p roba t i on  o f f i ce ,  unhapp i l y  I  suspec t  f o r  h imse l f  and

the  o the r  members  o f  t he  s ta f f .  Ye t  when  t he  no t i ce  o f

suspens ion  was  g i ven  he  e f f ec t i ve l y  l os t  h i s  emp lo l rmen t  and

h i s  pay ,  apa r t  f r om a  sho r t  pe r i od  o f  acc rued  l eave .

The  e f f ec t  o f  t he  suspens ion  no t i ce  i n  t oday r  s  economic

c l ima te  was  such  t ha t  he  was  l i ke l y  t o  r ema in  unemp loyed ,

f i nd ing  i t  necessa ry  t o  r eso r t  t o  h i s  own  cap i t a , .  The  ve ry

r i s k  t ha t  he  wou ld  be  un l i ke l y  t o  f i nd  o the r  emp loymen t  has

indeed  ma te r i a l i sed .
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the  suspens ion  t o  be inva l i d ,  and  a l l ow  t heI  wou ld  ho ld

appea l .

fu^Lf b-^ab

So l i c i t o r s :

Wood  Ha I I  &  Co ,  Ch r i s t chu rch ,  f o r  Appe l l an t
C rown  Law  O f f i ce ,  We l l i ng ton ,  f o r  Responden t
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t he  suspens ion  o f  t he  appe t ran t  wh i ch  i s  t he  sub jec t  o f  t hese

p roceed ings .  Neve r the less  I  am fo r ced  t o  t he  conc lus i on  t , ha t  t he

a rgumenL  f o r  t he  appe l l an t  t ha t  he  shou ld  have  been  t o l d  t ha t

suspens ion  was  be ing  con temp la ted  and  g i ven  an  oppo r tun i t y  t o

advance  h i s  r easons  aga ins t  t ha t  cou rse  be fo re  i t  was  f i na l l y

imposed ,  i s  sound .

r  r each  t h i s  conc rus ion  f o r  t he  reasons  wh i ch  a re

canvassed  ex tens i ve l y  i n  t he  j udgmen t  o f  R i cha rdson  J  wh i ch  r

have  had  t he  advan tage  o f  r ead ing .  r  t h i nk  i t  unnecessa ry  t o

cove r  aga in  t he  f ac t s  o f  t he  case  o r  t he  s ta tu to r y  p rov i s i ons

wh i ch  app l y .  A11  r  w i sh  t o  do  i s  t o  emphas i se  ve ry  b r i e f r y  a

few  po in t s  wh ieh  a re .made  i n  t ha t  j udgncn t .

F i r s t ,  i t  may  we r l  be  t ha t  t he re  a re  suspens ions  wh i ch

can  be  c l a imed  t o  be  who l l y  adm in i s t r a t i ve  and  t o  wh i ch  t he

p r i nc i p res  o f  na tu ra l  j us t i ce  do  no t  app t y :  t hey  w i r r  be  ra re ,

and  ce r t a i n l y  t h i s  i s  no t  such  a  case .  He re ,  t he  suspens ion  was

a  s tep  i n  d i sc i p l i na ry  ac t i on ,  be ing  c l ose l y  l i n ked  r_o  cha rges

wh i ch  we re  l a i d  unde r  t he  p rov i s i ons  o f  t he  S ta te  Se rv i ces  Ac t .

r  ag ree  w i t h  R i cha rdson  J  t ha t  t he  p r i nc i p l es  o f  na tu ra l  j us t i ce

app l  i ed .

second ,  t he re  i s  no  pe r f ec t  r ec i pe  r vh i ch  cove rs  f o r  a l r

cases  wha t  na tu ra l  j us t i ce  may  requ i re  t o  be  done .  wha t  i s

necessa ry  i n  a  pa r t i cu l a r  case  mus t  be  de te rm ined  i n  t he  1 i gh t  o f

t he  f ac t s  o f  t ha t  case .  r n  some  no th i ng  beyond  o rd i na ry

adm in i s t r a t i ve  p rocedu res  w i l l  be  ca l l ed  f o r :  i n  o the rs  much
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more  r s  necessa ry .  When  t ha t  i s  and  wha t  shou ld  be  done  i s  no t

a rways  easy  f o r  a  pe rmanen t  head  t o  dec ide ,  and  i t  i r l  be f i t s  us

to  be  undu l y  t echn i ca l  o r  c r i t i ca l .  r n  t he  f i na l  ana l ys i s  we

a re  conce rned  w i t h  wha t  i s  f a i r ,  and  t ha t  means  f a i r  be tween  t he

Pe rsons  conce rned .  r n  some  s i t ua t i ons r  € r s  R i cha rdson  J

po in t s  ou t ,  a  pe rmanen t  head  may  have  t o  ac t  immed ia te l y  and

suspend  w i t hou t  no t i ce  o r  w i t hou t  g i v i ng  an  oppo r tun i t y  f o r

d i scuss ion .  Bu t  i t  i s  imposs ib l e  t o  con tend  t ha t  t h i s  was  one  o f

t hose  cases .  He re  some  19  mon ths  had  e l apsed  s i nce  t he  cha rges

were  ra i d ,  and  t he re  i s  no th i ng  i n  t he  ev idence  wh i ch  wou rd

enab le  me  to  say  t ha t  t he  s i t ua t i on  was  so  u rgen t  t ha t  t ime  d id

no t  pe rm i t  M r  B i r ss  t o  be  i n fo rmed  and  g i ven  a  reasonab re

cpPcr tun i t y  t c  advanee  wha t  l : e  war r ted  Lo  say  conce rn ing  the

con temp la ted  suspens ion .  The  f ac t  t ha t  he  had  been  Lo ld  ea r l i e r

t ha t  t he  poss ib i l i t y  o f  suspens ion  had  no t  been  abandoned  i s  no t

a  su f f i c i en t  answer .  r  can  on l y  t h i nk  t ha t  an  e r ro r  o f  j udgmen t

was  made  wh i ch  we  mus t  seek  t o  pu t  r i gh t .

Th i r d ,  R i cha rdson  J  has  re fe r red  t o  t he  de lay  wh i ch  has

taken  p l ace  s i nce  t he  cha rges  we re  l a i d .  As  r  unde rs tand  i t ,

each  s i de  i n  t h i s  d i spu te  p l aces  t he  b l ame  on  t he  o the r .  we  a re

no t  ab le  t o  j udge  whe re  i t  l i e s ,  bu t  r  mus t ,  f o r  myse l f ,  con fess

to  be ing  appa l l ed  t ha t  a f t e r  two  f u l l  yea rs  cha rges  o f f i c i a r r y

l a i d  i n  t e rms  o f  t he  S ta te  Se rv i ces  Ac t  have  no t  been  d i sposed  o f .

As  R i cha rdson  J  po in t s  ou t ,  t he  p r ima ry  respons ib i l i t y  f o r

ensu r i ng  t . ha t  t he  d i sc i p l i na ry  p rocedu res  o f  t he  Ac t  a re  comp l i ed
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r , r i  t h  and  comp le ted  res  t s  q r i  t h  t he  depar  t rnen t  .  r n  th  i  s  case  i  t

seems  tha t  t he  de lay  has  on ry  made  t he  s i t ua t i on  ! { o r se .

r  ag ree  t ha t  t he  appea r  shou ld  be  a l r owed  w i t h  t he

conseguences  s ta ted  i n  t he  j udgmen t  o f  R i cha rdson  J .

' l  .  , '  , , . .7I t ^ L t  . <  : r  { . c L .  
i a . .  f  . - .  ; ; - a -

L
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