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JUDGMENT OF COOKE P.

The primary facts are not in dispute.

then a single man, and the defendant, then a separated

married  woman, became. engaged to be married on 10°'April

1980. He:paid $500 for a engagement ring chosen by :her.-
She»had‘two children, each of a different father, and was

receiving a domestic purposes benefit and family benefits

The plaintiff,

which could be capitalised. She had been hoping to acquire a

property ét 36 Enfield Street, Hamilton, but had noécash

rebources of her Own. Wiﬁh the intention that this‘nrooerty

shéuld,become the matrlmonlal home,-the plalntlfr pala the

necessary depoéit of $2006..‘Tne balance of the total

.-purchaSe brice'of $27,500 was financed by a Hou51ng
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Corooratlon loan of $20 000 her famlly benefit
capltallsatlon, $2532, and a suspensory loan from the B
Corporation for whlch she ‘was ellgible, $2500. Tltle was?

taken in her name solely.y They moved into the house in May

_ ﬁor June 1980 and lived there w1th her chlldren as a famllyf

untll February 1984, when she broke off the engagement and
the de facto relatlonshlp. She 1eft»w1th the children. He

lived on in the house:for.a time, fihally‘leaving when she

. returhed_to'it,Withlahotherfmah‘in August 1984.

5urin§ the perioa 6f ﬁheir iivihg together of‘hore
than three-years the plaintiff earned a total gross income
of $113,000 and the defendant earned a total gross income
from part-time work of $24,400. She used her income to pay
for clothes for herself and the children and for some
personal expenses.‘The plaintiff paid her an allowance of
$100 per week throughout for the sustenance of the family.
As well he paid for improvements to the property a total of
$13,179, some accounts incurred by the defendant, all the
mortgage payments ($5847), insurance ($1506), rates and
other outgoings.n He did work in improving and maintaining

hhe property, with some help from his friends.

The evidence does not throw much light on the
quality of the'rélationship, but it appears that hé

remained anxious: For the marriage to take place, whereas

she lost. such enthu51asm for lt as she may have had She
centinued to wear the ring at times but more, she said in

evidence, as 'something nice to wear'. The trial Judge,



Bisson J., found tha;fshegﬁidkn¢t.terminate‘theléngageﬁent
i until>Februérj 1984. ‘Théffolioﬁiﬁg'passagevithér

-cross—examination conveys her attitude:

,;,it was_alm6§t7asfisiélf right through
" he .was trying ‘to buy my affection. I kept

~,askihgjhim‘tqgléave[ahdﬁIadidnﬁt.16Vejhimg“.

and he seemed to feel thé more he spent the

more I would comé'arOund'tc,his way of thinking.
It was almost as if he had a hangup about '
"being alone. He had a dire need to get
married even after I made my- intentions clear,
_he still stayed and paid and almost as if
. his way to get me to about face and accept him. -
.. For-a long long«jime“wé;wérggalmost;;egding;what;
- I ‘would call separate livés but because T was !

in a house and 1 was financially secure and he

seemed to be quite happy about putting up with

it I felt I was better off for the children's sake

anyway to stay.

In May 1985 the plaintiff began an action based on
resulting, implied or constructive trust. By an amended
statement of claim ih November 1985, a claim under the
Domestic Actions Act 1975, s.8, was added. The trial Judge
gave leave to add this claim after the period of 12 months
prescribed by s.8(2); his decision to extend the period has
not been questioned. At the time of the High Court hearing .
in August 1986 the properfy was valued at $58,000, with an
équity of $38,890. By agreement we have been informed at
the hearing of the appeal that in January 1987 the property
was sold for $67,500. From the proceeds the Housing
Corporation loan and the éamily Benefit charge and legal
casts have -been paid, leaving a balance of $41,730. Out of |

that, her éolicitbr has paid $4296 as a legal aid charge.

- The plaintiff also has of course incurred legal fees.

o
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Blsson J, referrlng 1nter a11a to Bazyard V.. Glordanlv'"

[1983] N.3Z2. L R. 140 and. Carl Zelss Stlftung v. Herbert Smlth

& & Co. (No. 2) [1969]v2 Ch- 276 300 found that the case-was

‘one whlch cries out for the Court to hold that - there 1s a

wconstructlve trust 1n the 1nterests of justlce and good

conscience® and he so de01ded 1n favour of the plalntlff
But he held that the Domestlchctlons Act also applied and
formally made hiS'order thereunder. He thought that to make

an order vestlng a share of the property ln the plalntlff

”would give rlse to compllcatlons because at that stage the

house was the home of the defendant and her chlldren.

' Accordingly under s.8(5)(e) he ordered the payment of a sum

of money from the defendant to the plaintiff, namely
$19,500, being on the figures before the High Court about

half the equity. The plaintiff appeals.

The nominally greater value of the property is due
not only to the improvements made by the plaintiff but also
to inflation. The difficulty of possible disturbance of
the occupation of the defendant and her children, which

influenced Bisson J., no longer applies. Rather than

~attempting to compensate to some extent for inflation by

awarding a lump sum with interest from some past date or
dates it is now preferable, whether under constructive trust

or the statute, to a@ard the plaintiff a proportion'of the

‘proceeds of sale. The central issue is what his share.

should be. -



Bisson J.'s findiﬁg of constructive trust was not
challenged for the respondent on the: appeal. Without

repeating what I have venturedatOVSay'on'the subject

egenerally in Hayward Ve G10rdan1 and Pa31 v. Kamana (C A.

7,;58/85, judgment 28 October 1986), I merely add that, w1th

Vrespect, the Judge s view appears to me conv1nc1ng. The
parties intended an egual sharlngtlf the'marrlage eventuated

‘but did not expreSsly address'theif minds to their rights if

'~;1t d1d not In that event, however, a reasonable person 1n

.the shoes of the plaintxff would undoubtedly have understood
that his contribution and efforts would result in an
interest in the property. Likewise a reasonable person in
the shoes of the defendant would have had to acknowledge

such a legitimate expectation - as indeed her counsel

accepts. The share is not necessarily one half: it may be - - .-

greater or less and should represent a fair apportionment of

the contributions and efforts on both sides.

While naturally differing in their submissions as to
'What.are the appropriate shares, counsel were aoreed in this
Court that the result should be the same under the Act as
under the constructive trust. Giving the Act a reasonably
liberal construction, I accept that oounsel are right. The
VAct implemented a Report of the Tort; and General Law Reform
Co&mittee to the Ministef of Justice:in-February 1968. The
‘Coﬁmittee recommended abolition of aotions for breach of =

promlse of marrlage, taklnq the. v1ew that it is far better

for an engagement to be broken off than for a marrlage to



 take pla¢é which one of the parties ho longer wants. But

?hey'coqsiaered that prdviéion:shdula'be made for the

settlemént~of disputeS’a;isinQ out_of property transactions .
entered into in anticipation of a marriage which does not
" ftake'plaCQ.g}Thgy,putthege'Qisﬁgtesfundérfthree_headings.,

-AS‘to thé:fifst”théy”éaid:'

In the first group we would place all disputes
" concerning the ownership or disposition of
property, whether purchased by one or both the
-parties to the marriage, or given to either or
both of them by a.third person. The settlement.
‘of these disputeés does not-nécessarily involve
consideration of the issue of fault, so that

the existence of a right to have them dealt

with by a Court would not be inconsistent with
the lack of any general action for breach of
promise. We think it unquestionable that such

a right should be provided if the action is
abolished and we suggest that this should be

in the form of a provision enabling the appropriate
Court, on the application of any person affected,
to consider any question arising out of the
termination of an agreement to marry, and
relating to the ownership or disposition of
property, and to make such orders as may be
necessary for the purpose of restoring the
parties to the contract, and third persons, as
nearly as possible to the position they would
have been in had there been no such agreement,

or such orders as appear just in respect of gifts
where no claim is made by the donor. '

In pursuance of the Committee's recomméndaiions,
s.8(1) enables applications to be made for orders 'where the
Etermination of an agreement to marry gives rise to any
%uestion between the parties to the agreement ... concerning
:thé3title to or poséession or dispgéition of property...'
Section 8(3) provides Eha£ '...the équrt shall make such

orders as it thinks necessary to restore each party to. the

agreement ... as closely as practicable to the position



that%party'wonld‘have oceupied if.rhe'agreement haé never
been;made' It- 1s expressly prov1ded by s. 8(4) that the
Court shall not take 1nto account or attempt ‘to ascertaln or
apportlon respon51b111ty for the termlnatlon of the

‘_agreement. Sectlon 8(3) expressly preserves the rlght of

"r'any person to brlng an actlon for money had and recelved.

Where the partles.have llved in a de facto
relatlonshlp before the agreement to marry is termlnated, to
‘restore them as closely as practlcable to thelr respectlve
positions as if the agreement had never been made is far
from a straightforward exercise. Possibly the law reform
committee and the legislature did not have such situations
specifically’in'mind. Casey J.-develops‘this point in his
judgment. Even so, I think that the principle of
restoration can be applied in a broad way in accordance with

the spirit of the Act.

Property in the names of one er both of the parties
may~represent;the fruits of combined contributions in assets .
or services. Borh parties may have enjoyed the use of the
property ana other benefits from their’association in the
meantime, and this cannot be undone. But restoration can be
effected as closely as practicable by dividing the property
bullt up by tnelr common efforts in broad proportion to.
thelr respectlve contributions of all kinds. Contrlnutlons

Vmaywlnclude housekeeprng or looking after chlldren,_rf the

other party has:been,enabled—to earn or acquire assets. In

principle I would not exclude anything that has formed part



of - the consortlun prov1ded by one or other oartner. ’?o»;

achleve approx1mate restoratlon on a just basis 1t may be -

necessary to take all such beneflts into account he ) -

,statutory jurlsdlctlon is 1ntended to be much w1der than

' that exerc1sed by the Court 1n an. actlon for money had and

recelved. In c1rcumstances'auch as. those of the present

‘case I’ agree with counsel, as alreedy.mentloned, that it is

really immaterial whether the Court.exercises juriédiction

;,under the Act or under the law of constructlve trusts as we

"l-are comlng to apply it 1n New Zealand.

In the present case in the High Court no claim was
made in respect of the $100 a week, which was treated as
balanced_by‘the housekeeping services. The Judge also
disregarded the ring, although it has been sold by the
defendant. He treated the remaining cash contributions by
the plaintiff as totalling $19,557 - a figure which seems
to be conservative - and pointed out that it was very
similar to a half share in the equity on the valuation then
before the Court. The Judge intended the;award of $19,500
as restoration. The difficulty, however, is that repayment
in depreciated:currency is not truly restoration, Putting
it another way, the order leaves the defendant with the
'benefit' of inflation. She would receive about:$l9,500 or,
on the later sale price, $22 230} although beyond“question

by far the greater contrloutlon to the_equlty came from the

plarntlff It seems likely that Bisson J., who dealt with

'the case in an oral ]udgment, would have made some



adjustment in his award if he,hadihad'ﬁhe;adventage;of

further comparison-of‘theffigﬁres,~paréieuler}y the ultimate

‘sale price.

Notw1thstand1ng the llmltatlons on the defendant'
'*dcommltment fo the relatlonshlp,,the plalntlff ev1dently
valued it and beneflted from lt. ,In my view a reasonably
generous allowance for her serv1ces and consortlum is falr
'ﬁ and should not be treated as cancelled by the $lOO a week

- In all the c1rcumstances, however, I. ‘do not thlnk that onel
could p0551b1y assess her comparatlve contrlbutlons as
entitling her to retain more than 30 per cent of the net
proceeds of the sale. With some hesitation as to whether on
the particular facts this does full justice io the
plaintiff, I would allow his appeal and order that the net
proceeds be divided,ih the proportions of seven to the

plaintiff and three to the defendant.

The defendant being legally aided in the High Court,
Bisson J. acted under the second'prqviso in s.17(2)(e) of
the Legal Aid Act 1969,’speeifyihg that an order for costs
of $2820 and disbursements as fixed by the Registrar would
have been made against the aided persoﬁ if the paragraph had
not excluded liability. - As a secondary ground of appeal Mr
Earl contended that the case should be treated as one of
'exceptional bircumstances'jwithin tﬂe‘first proviso in the -
§aragraph and an order made ageinst:the defendant., The
praintiff, who is now married, has ver§»limited means.

Without overlooking his‘position, I do not think that we
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,should 1nterfere with the Judge s dlscretlonary decision

about costs. The'plalntlff w1ll be at llberty to-apply for
those ngh Court costs to the District Commlttee, under s. 33

of the Legal Ald Act 1969. '

kIn thlS Court nelther party was legally alded and the
appellant should have agalnst the respondent an order for
costs in the sum of $500 with dlsbursements, including the

cost of reproducing the case and the reasonable travelling

‘expenses of. counsel, to be settled'by theyReéist;a:.

The Court being unanimous, the case will be disposed:

of accordingly.

ot

Solicitors:
McCaw Lewis Chapman, Hamilton, for Appellant
S.P. Willians, Hamilton, for Respondent ‘
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JUDGMENT OF CASEY J

The President and Henry J have dealt with the
circumstances giving rise to this appeal and I agree with

its‘disposal in the way they suggest. However, although the -

point was not argued before us, I wish to express my
reservations about the use of s.8 of the Domestic Actions
Act 1975 to resolve this property dispute. The jurisdiction

is conferred by sub—section 1 which reads as follows :

"Where the termination of an agreement to marry
gives rise to any_questlon between the parties
to the agreement, or between one or both of the
parties to the agreement and a third party,
concerning the title to or possession or

disposition of any property, any such party

./)



+

o '..z- - :
i e

-+

may, in- the course of. any proceedlngs or on
-application made for the purpose,’ apply to the
7 .. Court for- an order under this sectlon.,

Under sub-section 3 the Court is required to make such

orders as it thinks necessary to restore each party to the

_aagreement as closely as practicable to the position that

:party would have occupied if the agreement had never been

made." ' To achieventhisiobject various ancilliary powers for

the sale and division of property are conferred by

sub-section 5 and sub—section 8 preserves the right of any -

~,person to brlng an actlon for any money had and received.‘-i

The hlstory_of the section in replacing the old action for
breach of promise to marry has been recorded by the

President.

The claim was put forward both on the grounds of a
Constructive Trust and under s.8. Bisson J had no
difficulty in finding liability under each heading; in

respect of the latter the only dispute (apart from gquantum)

appears to have been over the existence of an agreement to

marry. He arrived at a one-half share in the equity of the

ﬂouse, amounting to $19,500, as appropriate for the
Appellant's beneficial interest under the Trust, or for his
entitlement under s.8(3) of the Act. In this Court the
contest was simply over the proper amount and Counsel were

agreed that it would be the same, whetber under a

" Constructive Trust or under the Act. - -



My reservation about applying the latter to these

01rcumstances arlses from the opening words of sub-section 1-

- "Where the terminatlon of an agreement to marry gives risei

to any question between the parties etc.“ These parties not

ﬂ; only agreed to get married, but they also agreed to live 1n .

.K 'de facto' domestic and sexual relationship, and it was
their de0181on»to embark on ‘that which can be seen as

leading to the acquxsition of the house property and to its

.maiptepance as-their family home. Similarly, it was the_ o
f“termihationfofﬁthat relationshxp which led to the dlspute

about dividing their property. The ‘concurrent agreement to

marry appears to be no more than a facet of that more

fundamental association., It seems quite artificial to

regard this question about the property as being merely the i

result of their broken engagement. This is borne out by the

"difficulties experienced in trying to restore the parties to

the position they would have been in if the agreement to

marry had never been made, as enjoined by s.8(3).

= Rather than iﬁtroduoe into the arena of domestic
property disputes a newiéategory of "engaged de factos",

I would prefer to see s.S confined to what I think is its
real purpose - namely, tﬁe settlement of disputes about
property acquired to mark the engagement (such as the ring
in this case), or 1n contemplatlon of the marrlage envisaged

by it, rather than in furtherance of some other personal

'-relationship; I do not think the legislation was ever

%’9, '



-1ntended to apply to the de facto situatlon in this- case,:
_»and, w1th respect,‘even less to the engagement" of some 18

"years in Young v New Zealand Insurance Co. Ltd. [1982]

2 NZLR 684. Howevet, in thekabsence of any argument about

the appllcation of the Act, I content myself only w1th the5

'express1on of these reservatlons. The partles having

accepted that the same results can be achleved under a
Constructive Trust, I agree that the appeal should be

allowed to the extent of a’ 70/30 percent div181on of the

igliproperty in favour of the Appellant.

"
[
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JUDGMENT OF HENRY J.

This appeal concerns the respective entitlement
of the parties to a property in which they resided during
the currency of their agreement to marry, being one which
terminated before fulfilment. The history of their
relationship has been set out in the judgment of Cooke P,
which I have had the benefit of reading in draft and need
. not bé‘repeate&.

The property in question was purchased and

remained in the sole name of the respondent-until its sale
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in February 1987 (subsequent to Judgment belng del;vered in

" the High Court),. whlch ylelded a net equ1ty of $41 730. 34.A

AThe proceedlngs were 1nst1tuted by the Appellant and were

based on a constructlve trust and alternatlvely on s.8 of

" the Domestic Actlons;Act 1975.J; In hlS judgment in the

High Court, Bisson J. found that the constructlve trust . had
been establlshed on the ev1dence,'and then went on to
consider the c1a1m under. the Domestlc Actions Act 1975
under which he made an. award of $19 500.00 in favour of the

Appellant. the amount: of the Judgment to be charged agalnst

' the property.

In this Court both counsel accepted the

correctness of the finding of a constructive trust and both

also accepted that an approximately identical result wﬁuld
be achieved whether the Appellant's entitlement was
assessed under the 1975 Act or on a constructive trust
basis. They did of course vary significantly as to the

actual assessment. I turn first to the Act.

The important proviéions for the purposes of
this case are contained in s.8 and are :

n"g. (1) Where the termination of an agreement
to marry gives rise to any question
between the partles to the agreement,
or between one ior both of the parties
to the agreement and a third party.
concerning the:title to or possession
or disposition of "any property., any
such party may, in the course of any
proceedlngs or on appllcatlon made for

* the purpose,»apply to the Court for an
order under this section.



(3) Subject to subsection (6) of this
section, on any such application the
Court shall make such orders as it
thinks necessary to restore each party

_ to the agreement, and any third party.

~ as closely as practicable to the ) B
position that party would have occupied
if the agreement had never been made.

(1) In determining;thefOrders to be made .on
any such-application, the Court shall
not take ‘into account or attempt to
ascertain or apportion responsibility
for the termination of the agreement.

(8) Nothing in this section shall-limit or

' affect the right of any person to bring
‘an action for money had and received."

The evidence disclosed, and it was not in S
dispute, that the Appellant had made substantial cash
contributions to the purchase of the property and its

subsequent improvement, as well.as meeting rates, insurance

and mortgage liabilities.. The property was purchased
about May 1980 at a price of $27,500.00; being provided as
follows :

Cash (appellant) $2006.00

Housing Corporation.loan
(respondent) , $20,000.00

Family Benefitcapitalisation
(respondent) 2,532.00

suspensory loan
(respondent) 2,500.00
The parties lived together in éhevproperty with the two-
children of the Reépondent's marriage until August 1984.
During that time the Appellant paid all rates, insurance

premiums, and Housing Corporation instalments. = He also

expendéd just over -$13,000.00 on improvementé to the



property as well as phy31ca11y carrylng out the work
nvolved in that. f It 1s also common ground that he was

in full-time employment and prov1ded all normal household
living requlrements. [' The Respondent worked part-time,”-
'her earnings pr1n01pa11y be1ng used for clothing for

herself and. the two.chlldren,:

In the H1gh Court Blsson J. noted that the‘
expenditure by the Appellant on the property as: hav1ng been
$19,557.00, taklngjlnto account one half of the payments
made in respect of ‘the nortgage; ratesvand insurance. '

He also noted that on a valuation of $58,000.00 the
property at hearing had an equity of $38,890.00 of which
one half would.he $19,445.00. He then concluded that an
award of $19.500.06 would equate a'one—half share on the
basis of a constructive trust, and would be similar to an
award restoring the Appellant to his original position.

Judgment in the sum of $19,500.00 accordingly resulted.

Section 8 (3) reqnires the Qourt to restore each
" party to the agreement as olosely as practicable to the
position that party would have occupied if the agreement to
marry had never been made. Practical difficulties in
implementing that direction will frequently arise perhaps
inevitably so wheré»asvhere thé partles have liyed in a de
facto relationship for a period of,years and there'has been
an 1nterm1ng11ng of flnances and a sharlng of the ]

household. : ThlS is recognlzed by the 1eglslature in the

reference in subs.,(3) to "as closely as practicable".



The aim of the Court must be to achleve a Just result
within that framework. : In the ngh Court Blsson J. held
that the payment to the Appellant of portlon of h1s cash
#acontrlbutlons as earller referred to would achleve'a result
in accord with s. 8 (3) {r' Wlthfrespect, I think that
'sconclu51on overlooks one 1mportant matter. . The
‘restoratlon must be in repect of both partles. 'Applying I
the same cr1ter10n to the Respondent. her entitlement would
appear to con51st of somethlng approachlng $2000.00 being
the famlly benef1t capltallzatlon and expended on the
.'property prlor to August 1984. B She apparently made. no
other cash contributions to the property. It cannot, as
I see it, be right then to leave her with the balance of
the equity in the property because that must result in her
not being restored to but placed in a better position than

that she would otherwise have occupied.

Any approach in a situation such as the present
must be pragmatic. Here the question of restoration can
perhaps best be considered in the following way. The
Appellant has contributed in cash to the»property and its
improvement, being capital expenditure, approximately
$21,000.00 comprising the deposit, Housing Corporation
vrepayments, and the cost of additions. The Respondent
has contr1buted the sum of say $2000 00 from her famlly
benefit cap1tallsat10n. If each is repald those

'respectlve sums, they are to an extent at least restored to

thelr positions, allow1ng that other matters such as

serv101ng the property. erv1ng the household, and



'prov1d1ng for all the famlly household needs in the various
- aspects are really matters perlpheral to the property
dlspute and may -have’ beeq_lﬁcurred 1n.Qne way or anothen
had there:been no agreeﬁehtito-matfi._A That will leave a
balance. of the'equitj'of~someV$ia'000 00 which clearly
_requlres d1v1s1on between the partles. and which very
largely represents the effects of 1nf1at10n over the>
years. The purchase was made possible by the cash
provided by the Aépellant and by the availability of
finance because of the Respondent's‘position~as a

- mother. TheAqontinued'possession»of the property and its,
enjoyment was due to the financial contributions of the
Appellant, and to the general household contributions by
the Respondent as well as the continuing availability‘of
the advances made to her. It seems to me impossible™to
make a distinction betweeh them other than on a basis of
eQuality. The result of that would be to give the
Apﬁellant an interest in the equity of approximately

$30,000.00, and the Respondent approximaely $11,000.00, the

percentage being of the order of 73% and 27%.

The finding of a constructive trust is well
based and in accord with the principles now applied to such
. cases as. thls I am in agreemnt with the assessment made by
‘Cooke P that 30% represents the maximum but falr S~
entitlement of the Responde?t when the comparative
contributions are weighed, and this is close to my

"restoration" conclusion.



Accordingly'lvagrée that the appeal shounld be

’~allowe3'and'conéur,inithegmaging of’ofdefs referred to by

Cooke P.

Solicitors:

McCaw Lewis Chapman, Hamilton, for Appellant
S P»Williams Esq., Hamilton, for Respondent
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