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Provided that thi1s section shall n'O,t apply in any case 
where the l{}cal autll{}rity ha.ving control of the road or 
",treet, by l'esDluti'On, declares that t.he provisions he,ooof 
~hall not apply to any specified road or .",t1'oot, or any 
specified Plu't thereof, and such resolution is approved by 
the Governor-in-Council. 

(2) In eases where the frontage nn either side of any 
road or street has all1€itdy ooen set back under the operation 
'Of this 'Or any other Act, or voluntarily by the owner, 'Or 
by arrang'ement with the local authDIuty, the oontr'l€' line 
of the road or street shall be taken to mean the cen.tre of 
the r'Oad or street as it· or~gina,ny existed. 

(3) The owner of the land so decUcatoo shall be entitled 
to c:.Jmpensation by the local authority having control of 
t.he road or .~tl'eet; sw.:h compensation to 00 a&Sless'ed under 
the provit5ions of the prinoipal Act. 

(4) If any ques'tion 01' diBput.e ,,,rises her'eull(l€l' hetween 
the owner and a local authority, or the owner or loea.] 
authority and the Di~trict Land Regi.strar, or R'egi,strar of 
Deeds, Buch qu~tion or d.ispute .shall be l'efelrred to. the 
~II!nist,er, whose decision in writing shall be final and eon­
cIu.sive on aU partie,s; and he may for the purp:)~;etS of such 
d,t'cis10n cause an inquiry to be held in the ma.nner set 
forth in :>ection 114 of the Principal Act. 

(5) Sub-seotions 3 to 6 of the latit preoedin, section !,J 
,il pply to this, section. 

of the offence, lhe ~IUUs {}f pl'oYI;ng the abtSence of a 
guilty mind itS on the uccus,ed. 

On .L pmsecution for publishing a newspaper con­
ta,ining indecent, matter, evidence is not admissible to 
"how that the indeoent l1l'ltter publushed was a correot· 
report .of judicial pl':JOeedings (St.eele v. Brannan, 
L.R., 7, r.p,. 261, followed), or that. the obj,ect of 
the publica,tioll W,ltS legitimate. 

The law as t,o mens rea discusis,ed. 

This was a caoo l'elSlervled by Stout, C.J., for the opinion 
8£ the Court of Appeal, under Section 412 of "The 
'Criminal Code Act, 1893." The prisoner was indicted' for 
sellillg a newsipaper known as Sydney" Truth," dated the 
29th January, 1905, partB of which, it. waS alleged, were 
of an indeoent, immoral and ob~Gene natutle. At the clos'e 
of the evid,ence lur the Crown, it ~a.s contended that alS 

t·here was ll:l evidence that the prisoner knew the content,s 
Df the' paper, there WiUi no cruse to go to the jury. That 
contention was ~)ver-tuh~d, and t,he prisoner was then 
caned, and gaw .evidenoe that he wa" a bo(),ktSelle,r, seiling 
about two or three hundr,ed newspapens of dlifferenrt kinrl:;, 
and t.hat he had not, tlead .the oont,ents of "Truth"' da;Led 
t.he 29th JallUary, 1905, or of any ,other copy of "Trut.h," 
'and that he diel not know it,s cont,ent·,. The Chi,ef Ju.stice; 
before whom the case was tried, rejeoted aSI inadmissibl13 
eddlence which counsel for the prisoner propooed to ca!l 

(6) Thi.s section is in substituti'On for Sedion 21 '0.£ "The i t·o show:-(l) That some of the matoor alleged to be 
Public WorkB Act Amendment Act, 1900," and that section, indecent was a correc't report nf judicial proceed,ings, and 
and" The Public Works Amendment Act, 1901," ar,e hetlehy that the groslser ddails of the levidenoe given i,herein had. 

been /Suppressed. (2) That. the objeot 'Of the publicwti'on 
was J.egitimate, and in the public inteI'le6't. Two questuonlS 
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THE KING V. GEOHGE MATHESON KVVARrr. 

Criminal law--Offensivt P'ublicationlS Act, 1892-
Section 3-Mens rea-Report of judicial 
proceedings-Object of publication legitimate 

-Hvidence. 

In t,he absence of lltens rea, it is not an ofieno€ 
under S.ect.ion 3 of "The Offtmsive Puhlicationl'( Act, 
1892," toO :Stell a newspaper containing indecent, im­
moral, {Jr ooooene matter; but as the statut,e has not 
expressJy made wilfulness or knowledge an ingredient 

only were left to the jury:-(l) Did the prisoner sell, the 
newspaper? (2) Wa.~ the, newspaper indecent, immoral 
or ohsoone. The jury bruught in a verd iet of guilty, hut 
,s.entenoo was deferred. 

The convti.crtion Wlli'3 quashed by the Court 'Of AppeHI 
(Stout, C.J., and Cooper, J., disSleut.ing). 

Mr 1I. D. lJdl nppearect for tlw King, il,lHl 

illr C. P. Skerr'ett (wit.h hilll J1'1' Alexander D'Zflnn) 

for prisoner. 

c. P. Skerrett (,vith him Alexander- Dunn), for 
prisoner .--1'11e questions to be decided arise on 

" rrhe Offensive Publications Act, 1892." The're 

is no evidence that the prisoner knew the ,contents 
of the paper sold, and he swears t.hat he did. not. 
~1hree points are to be argued: (I) Mens Tea is 

,n necestmry element of the offence, and it must, be 

iproved that, pril:lOller knew the' contents of the 
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paper. (2) rfhere is nothing to take the case out 
of the ordinary rule, and to eto so would result 
ill injustice. (3) .The uifferencebetween the 
language of "rrhe Police Offences Act, 1884," and 

. the statute under which the charge is made, does 
not warrant the inference that it is not neceSf';ary 
to prove knowledge. The same offence is dealt 
with by" The Criminal Code Act, 1893," Sectiou 
1:39. The burden of proof lies on the Crown: 
R. 1'. Sleep (Leigh aud Cave, 53); 1F illiamson v. 

Xorr£;: (1899, 1, Q.B., 7); Chisholm '/}. D011lton 
(22, Q.B.D., 7:36); D1·c!.:en801l 1). FletcheI' (L.R., 
fl, C.P., 1); R .. 'l'. Tolson (23, Q.E.D., 168). The 

omission of the word "knowingly" is not suffi­
cient to take the case out of the general rule. The 
seller of a newspaper cannot be held liable for a 
libel contained in a paper sold by hirn, unless he 
knew of the libel or was guilty of negligence. 
Cooney 1). Covell (4, Gaz. L.n., 140; 21, N.Z.L.R., 
S.C., 106), shmvs that a book does not come under 

. Section 0 of the Act. The omisflion of the word 
" knowingl~'" rnay merely change the onus of 
proof :Sherras v. De Rutzen (189;-), ], Q.B., 918). 
In oxder to amount to publication there must be 
proof of knowledge or negligence: Bmmens 1). 

Pottle (16, Q.B.D., :3;'")4); R. v. Hurdett (4, B. & 

AI(l., at page 126).; Martin 1'. Trustees ot Brit'ish 
Jhf.'wum (10, T.L.n., 338). The exceptions from 
the general rule are: -(1) Where the fltatute 
regulates a trade, calling or business. Here one 
of two results may happen: (a) Where the master 
has it in his power usually to prevent the regula­
tion from being broken, and it is broken for the 
profit of the master, he is liable" as in the case of 
adulteration, or under the revenue Acts: Parker 
v. Alder (189.9, 1, Q.B., 20). (b) The act of a 
servant, acting within the soope of his authority, 
~ubjects the master to the penalty, but mens rea 
j 11 the servant must 'be shown. (2) The second 

.;exception relates to b~·-laws. (3) rfhe third to 
~nactments to restrain public nuisances. (4) 
The f:ourth to proceedings really to enforce civil 
rights. (5) The fifth, proceedings in which the 
party ma~T eXCUlpate hims~lf: Coppe-nll. Mo{)re 
(1898, 2, Q.B., 306). rehe case of llhlil1>n,<; v. 

('ol1iJl.~ (L.B., 9, Q.B., 29.3) is distinguished in 
SOllwrset v. llart (l ... H., 12, (~.B.D., 360). The 

liceming cases are distinguished because if the 
master were not responsible no one would be: 
Bank of iVew S01tth Wales v. Piper (1897, A.C., 
383). As to the last question: evidence was ex­
cluded to show that parts of the matter objected 
t.o were really reports of proceedings in Courts. ()f 
Justice. The. evideHce was admissible. Matter 
111ay be obscene nnder SOllle circumstances which 
is not in others: Reg. v. liicldin (L.R., 3, Q.B., 
376), per Blackburn, J. rfhere is one New 
Zealand case on mens rea: Ecclesfield v. Chl:Zman 

(11, N.Z.L.R., '719); }/a11 t'. Q1}/lnn (Macassey, 
744); O'Connor 1'. Hammond (4, Gaz. L.R., 377; 
21, N.Z.L.R., 57:3). The publication of indecent 
matter was alwa~'fl an offence at common law: 
R.II. Burdett. Hardcastle on Statute Law, 459. 
As to the omission of the word "knowingly," 

Hopton 1'. 'l'M7'u'all (9, L.'l'., 327) . 

H. D. BELL, for Crown.-The English Act is 
52 and 53, Viet., c. 18; Chitty's Stat., Vol. 3, p. 
402. The Court has to determine the scope and 
intent of the enactment. Distinction is drawn 

between crime and doing B()mething against the 
public interest, and in the latter class of cases, 
where a minor penalty is imposed, knowledge is 
not so readily considered an essential of the offence. 
rfhis is an offence punishable on summary convic­
tion, and the statute is to prohibit a public nuis­
ance. Voluntary or negligent ignorance is not 
an excuse in any case: Stephen's Dig. Cr. Law, 
6th Ed., 27. It is the duty of n bookseller to 
know what he sells. Commissioners of Police t'. 

C(crtman (1896, 1, Q.B., 655); Reg. v. Prince 
(2, C.C.R., 154); Reg. v. Tolson (23, Q.B.D., 
173); Cundy v. Le Cocg (13, Q.B.D., 207); Dyl.'e 

L'. GOUier (65, L.T., 760); Rey.I'. B1'8hop, (0, 
Q.E.D., 259); Bmary v. Nolloth (U)0:3, 2, K.B., 
264); compare Brooks v. Mason (1902, 2, K.B., 
743); ·Pearh.~s 'v. Ward (20, Cox, 79) ; SmitMe.« 1'. 

Bridge (20, Cox, 342).' Denn'istoll, .T., has held 

that this statute is in effect a repeal of the pro­
visions of the Act of 1HH4: Shnp.~on v. Net:Z (12, 
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N.Z.L.R., S.C., 445). The Act must have been brought against a person of having committed a 
illt<.mded to create a different .offence from that crime. The lllaxim is, however, not of universal 
created by the Act .of 1884. Whether or nut thit' applicatioll. There are many exeeptiom; tu it. 
was a bona fide repurt of pruceedings in a Cuurt The fullowillg exceptiuns may be mentiuned: (1) If 
of .Tustice cuuld not be relevant becftuse there was the act doOne is wrQng, though not a crime, then 
matter nut part .of any report which was indecent, if the act l'Jiluuld turn out tu be a crime, that the 
but it iB cleftr that the publication is nut privileged actor mtHlt be deemed t() have taken the risk, and 
011 that gruund: Rex 1). ]J;J(wy Carl'ile (3, B. and hiR intention il'J of nu moment. This was the 
Ald., 167); Stee1ev. Brannan (L.R., 7, C.P., 268). decisiun in R. 'v. IJrince (L.R., 2, C.C.H., 104). 

Sken'ett, in reply.-The argument fur the 
Crown seeks to establish a new class .of exceptions 

contrary to the spirit of the authorities: it raises 
a gruund of expediency. This is a crime, and 
the onus of shoOwing that it iR not necessary tQ 
prove guilty knowledge rests upon the Crown. It 
iR an offence at common law. In Reg. v. Prhw(', 

mens rea was involved. All the cases cited are 

cases in which the punishment was fine, and in 
default imprisonment ,; here it is fine or imprison­
ment, at the discretion 'of the Megistrate. Sherras 
11. De Rutzen is in point, and was approved in 
Bank of New South Wales v. P£per. ThiB is not 
a Rtatute tu regulate a trade or the conduct of 
tradesmen. The question of vQluntary ignorance 
(lid not go toO the jury. Brooks v. Ma.'wn (1902, 
2, K.B., 743), is distinguishable. 

Bell.-As to the effect .of "h:nowingly" being 
in .one section and not ill the Qtller: Cundy 11. 

r~F Coer[. 
Cur. adv. vult. 

STou'r, C.J .-The first questiun that arises in 
t.his caRe is whether the provisiuns of Section 3 .of 
" rrhe Offensive PublicatiQns Act, 1892," requires 

that before conviction can be affirmed against an 
accused person, there must be proof that he knew 
the publication he sold to be indecent, and whether 
there can be no convictiQn if the jury believes he 
(liel not knQw that the neWHpaper he sold was in­
decent-in fact, whether mens rea is required to 
he pruved under this Act. 

The maxim Non est reU8 1/,1,w/, mens sit rea haB 
been generally applied when any charge Ims beell 

In that case it was held that a person who tOQk a 
girl frQm her hume, though he did not knQw, and 
had no reason to believe, she was under sixteen 
years of age, \vas guilty of an .offence under the 
statute. (2) In cases in which a trade is regu­
lated by a statute, a breach .of the regulation may 
be a crime, however innQcent .of wrong-doing the 
actur may be. The caRe .of Cwndy v. LeCocq 

(l:~, Q.B.D., 207) illustrateB this exception. 
C~) There iB the claSB .of cases where the Legislature 
haB declared that certain goods shall not be im­
PQrted. Even if such goods are innocently 
brought in, nn offence is cQmmitted. Bell 1'. 

Commissioner of C118tom,~ (1902, A.C., 563). 

(4) Another class of cases is where the LegiBlature 
haB f'mbstituted summary proOceedings i 11 cases that 
would otherwise have been offences at comrrWll law, 
and tried in higher ConrtB. The cases under the 
[mperial statute 38 and 39, Viet., c. 63-" The 

Fuod and Drugs Act, 1875 "-illustrates this class. 
At CQmmQn law the sale of unwholesome fQQd was 
an indictable misdemeanour. It was an oOffence 
to sell unwhulesome food. (See Coke's Institutes, 
Vol. IV., p. 261, quoted in Barnby v. Bollett, 16, 

M. and vV., 654, by BaroOn Parke, as correctly 
:-;tuting the law.) And it would have been neces­
>Jary to state and prove that the sale had been 
knowingly made. The Imperial statute already 
cited, however, provided foOl' a summary procedure 
in dealing with the sale of unwholeoome fQQd or 
adulterated and unwhQlesome drugs, and when 
this Rtatute came toO be enforced, the question was 
raised whether the rule .of mens rea should be 
applied. Sections:l and 4 .of the statute con­
tained pruvisions aguinst mixing, etc., articles .of 
food, etc., with auy ingredient .or material B.o as 
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to-;-~~~~:r-~-l~:~~~~cle injurious to health, etc., and I ~O, was nevertheless held guilt~T of an offence. 

Section 6 provided that any perSQn WhD I')old to' Durillg the argllment ill that ease the follDwing 
the prejudice .of the purchaser ally article of foo(l, uuservationl') were made: -P.olloek, C. H., ~aid:­
or drug, which was Hot of the nature, ~uustallce, .. There can ue no doubt that every strillgeIlt law, 
or quality of the article demanded by such pur- that is made for the purpose of workiug sorne great 
chaser, should be rendered liable to a penalty. In public good, will be attended with frequent cases 
the case of' Bettsv. Armstead (20, Q.B.D., 771), of hardship, and sDmetimes with cases of appar­
it was contended that the Court should read into ently great injustice. 'l'hat, however, is a matter 
the sectiDn the word "knowingly," and that a fOl' the consideratiDn, either of those who make the 
person who it was proved had sold bread contain- laws, or of those who call for tIle execution of 
ing alum, not knowing that there was any alum in thern. Suppose it a case, not of protecting the 
the bread, ought not to be found guilty. But revenue, but of protecting the public health, as 
this contention was overruled, the Court saying: where the Beer Act forbids persons to have certain 
_" Those terms," that is, the terms of SectiDn 6, things in their possession at all. So, ,vou are 
" are not in any way qualified. But it waR sug- not allowed to have bank paper in your possession: 
gested that the Justices Dught to read into the it is RO dangerous that any person should be al­
Rection the word" knowingly," and they adopted lowed to have it, that it is absolutely prohibited." 
that suggestioll. That word is not to be found in It was contended that in the cases mentioned by 
the section, and it is clear from the words of the the learned .Tudge the pal'tieR were wilfully di~­

other )o;ectiOI1S of the Act that the word "know- obeying the Act of Parliament, bnt Pollock, C. R., 
ingly" was intentionally omitted from Section said: -" So you are here wilfnlly disobeying the 
6.'; This case was followed in the cases of selling Act of Parliament if you do not take dne paim; to 
milk (Brown 'V. Foot, 66, L.T.,N.S., 649; and examine the article in which yDn deal, auel t{) 
Z)arker 'v. Alder, 1~99 1, Q.B., 20), in which the ascertain bef,ore you receive it that it it-; of a 
seller did not know that the milk was not pure. character which the law permits you to have." 
Lord Russell, of Ki1lowen, said in the last case: - it was contended that this might require a nice 
"This is one of the class of cases in which the chemIcal analysis, but Parke, B., said: -" You 
Legislature has in effect determined that mens rea must get someDne to make that nice chemical 
is not necessary to constitute the offence." In analysis, or yon must rely upon the manufacturer 
the beer cases in which, unknown to the seller, or dealer who sells to you, and take ,r.our remedy 
arsenic had contaminated the beer, the seller W!1K against him.)' In his judgment Pollock, C.B., 
nevertheless held guilty under Section 6 of the said (p. 415): -" It appears to me that in this 
statute referred to. (See Goulder v. Rook, 190;1, case, it being within the personal knowledge of 
2, K.B., 290). A like decision was given in the the party that he was in possession of the tobacco 
case of the sale of butter mixed with water. (indeed, a man can hardly be said to be in pDsses­
(Pf'rh, Gunston, etc., 1). Ward, 20, Cox, C.C., sion of anything without knowing it), it is not 
283.) (5) There are also cases where the terms necessary that he should know that the tobaoco 
of the Legislature are express, and where in sueh was adulterated; for reasons probably very sound, 
a case the Courts have said that the intention of and not applicable to this case only, but to manr 
the actor was of no moment. One old case under Dther branches of the law, persons who deal in 
this head is R. 1!. TVoodro'W (1~46, 15, M. and W., any article are made responsible for its being of 
:L:V±) , where a dealer in and retailer of tobacco, a certain quality." Parke, B., said in his judg­
for having in his possession adulterated tobacco, ment (p. 417): --" It is very true that in par­
although he harl purchased it as genuine, and hid ticular instances it may produce mischief, because 
no knowledge or camle to !l.w;;pect that it was n~t an innocent man may suffer from hiR want of oare 
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in not examining the tobacco he has received, and 
not taking a warranty; but the public incon­
venience would be much greater, if in every case 
the officers were obliged to prove kn.owledge." 

In the case of R. 1J. Bishop (G, Q.B.D., 259), 
the defendant was convicted under 8 and 9, Viet., 
c. 100, s. 44, .of a misdemean.our, for receiving 
int.o her house two or more lunatics, such house 
not being an asylum or hospital registered or 
licensed. The learned Judge in that case-Mr 
Justice Stephen-rlirecte(l the jury that if one 

. other such person besides the admitted lunatic was 
received into the house, an ll()ne~t belief OIl the 
part of the defendant that that perSQn was not a 
lunatic would be immaterial. The jur)' found 
the defendant guilty, and they found that she did 
hQnestly and .on reasQnable grounds believe that 
no one of her patients was a lunatic except, of 
course, the admitted lunatic. Lord Chief Justice 
CQleridge said: -" I think the conviction was 
right. If the knowledge Df the parties so receiv­
ing lunatics is the only questioll, it is quite plain." 
And Denman, .T., saicL-"If we were not to HO 

hold, the object of the statute might be fnu;trated." 
And Baron PollDck said: -" \Vith regard to the 
count wliether knowledge or absence .of kn.owledge 
.of the keeper is material, I am clearly of opiniQn 
it is not." Field and Stephen, J.J., were .of the 
same OpInIOn. The ratio decidendi in these cases 
was that if the statute was express, effect must be 
given t.o it. In R. v. Hn7e (O.B. and F., 73, 
C.A.) this Court held that where a man vQted 
twice, though with no wilful intent to break the 
law, a conviction must be upheld. 

person who wilfully offers for sale or for distribu­
tion, or exhibits to public view in any public 
place, or who exposes or causes to be exposed toO 
view in the window or other part .of any shop or 
other building situate in any public place, any 
indecent, or obscene book, paper, writing, print, 
picture, drawing, .or representatiQn," sh.ould be 
liable to imprisonment with hard labour fDr any 
time not exceeding one year. At the time this 
law was paRsed, and up to 1893, the common law 
was in existence, and it provided that a person 
who knowingly sold or distributed imnlOral liter­
ature should be liable to indictment, and subject 
to fine and imprisonment. The Legislature in 
1892 passed The Offensive Publications Act, under 
which the indictment in this case has been pre­
ferred. The Act provided for the punishment of 
anyQne who sellR any book or printed or written 
matter which iR of an "indecent, immoral, or 
obscene nature." The punishment was only to be 
n penalty not exceeding £r5, or, in the discretion of 
the Court, imprisonment for any term not ex­
ceeding three months for a first offence. By 
"'The Offensive Publications Act Amendment Act, 
1894," there was provision made for an extension 
of the penalty, namely to any term not exceeding 
one year, if the .offence was .of so grQss a nature as, 
in tile opinion of the Justices, to merit a greater 
pnnishment. In 1893 The Criminal Code Act 
was passed. It repealed all common law of-
fences, and hrought every indictable offence under 
the Oode. By this Act any person who "knQw­
ingly, withQut lawful justification .or excuse," 
sells any indecent literature, was made liable to 
two years' irnprisonment. If a person were 

N ow the w.ords in the statute under which the charged with such an offence under the Criminal 
indictment in this case is laid are express, and Code, the prosecution would not require to prove 
the questi.on is whether the statute did not mean knowledge. (See Archbold's Cr. Pr., p. 1134.) 
to abolish the rule .of mens 1'('(( in this case. I Ali' t.hat would be necessary would be t.o prove the 
am of opinion that the course .of .our legislation :-;ale l,nd that the literature was indecent. Can 
Dn the selling of indecent and immoral literature it be t.hat the Legislature meant to make noO altera­
shows that the Legislature, by the Act of 1892, tion ill the law when it enacted the 1892 statute? 
did nDt mean to make knowledge an essential Looking at the legislation on the suhject, I am of 
ingredient of the .offence. In 1884 The PQlice opinion the CQurt cannot hold that. the .offence to 
Offences Act was pasilled, and it provided that any be punished RumInarily under the Act of 1892 was 
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an offence of the same nature as that dealt wi;h I Act would be exceedillgl;--~'et;tricted-,--~~~~;o~ ren­

ill Section 13!) of the Crimiual Code, which re- dered entirely nugatory. For example, suppose 
enacts the COIlllllon law. 'V here the Court finds the seller of such literature could not read; call 
i 11 three statutes in pari Inctteria, dealing with he be excused for selling indecent and illlllloral 
obscene literature, a variation such a::; exi8t::; in papers and bool;;s until he is informed of the 
our statutes, the Court i::; bouml, in lIly opinioll, Imture of the literature he is selling '? This would 
to assume that the Legislature intended by its be cOlltrary to the old rule of givillg an advantage 
difference of punislullent::;, to differentiate the three to the learned-the benefit of clergy-and would 
kinds of offence::;. vVe have the Police Offences be conferring a privilege on the ignorant and 
Act, which awards punishment up to twelve unlearned. 
months' imprisonment, without the option of a 
fine j then we have the Offensive Publications Act 
of 1892, in which only a fine of £5, or three 
11l0nths~ imprisonment, can be imposed, and lastly 
we have the Criminal Code Act, \vhich provides for 
punishment up to two years' imprisonment. The 
first Act puts ill the word "wilfully" before 
mention of the act charged as criminal, the second 
Act omits both "wilfully" and "knowingly," 
and the third Act contains the word" knowingly." 
1 n my opinion this is it plain declaration by the 
Legislature that the Act of 1892 was meant to 
punish those who sold indecent lit'1rature, whether 
they knew that the literature was indecent or not. 
They had to take the risk of seeing whether the 
literature was indecent or not before they sold it. 
And there are many reasons why this should be 
~o. If persons are allowed to sell literature, and 
to state that they have not read it, and did not 
therefore know whether it was indecent or not, it 
would be almost impossible to put <lown the sale 
of indecent literature. A Government censor 
would be required to be continually warning 
bookseller8 what they could sell, and what they 
could not sell. The Legislature seems to have cast 
upon the bookseller the responsibility of being 
hit; own censor. No doubt if he could show that 
he was selling well-known newspapers, or literature 
ordinarily respectable and decent, no Court, if it 
found him guilty, would inflict a penalty. But 
if it were said that a person could get rid of 
responsibility in selling indecent literature by 
stating that he had not read it, and therefore did 
not know that he was committing an offence, the 
beneficial operatioll of the Offensive Publication::> 

The case of R. v. Tolson (23, Q.B.D., 168), may 
be cited as showing when an act done under a 
bona fide belief on reasonable grounds may be 
excused. The prisoner was indicted for bigamy, 
Hnd was convicted. Mr J uiltice Stephen had 
charged the jury that a belief in good faith and 
011 rea~ollable grounds that the hm;band of the 
prisoner was dead would 110t be a (lefeuce to a 
charge of bigamy. Niue Judge::; held it would 
be, viz. : -Lord Coleridge, C .. T., Hawkin~, Stephen, 
Cave, Day, A. L. Smith, Wills, Grantham, and 
Charles, J.J. ,: and five, Denman, Field, and Man­
nisty, J.J, and Pollock and Huddleston, B.B., 
dissented. Legal opinion widely differed as to 
whether under that statute mens 1'W had to be 
considered, and since that decision an' eminent 
jurist has said, and I entirely COllcur in his re­
marks: _Ii If the Judges are to qualify the plain 
language of a statute by the introduction of 
limitations and provisoes as to which not a hint 
is to be found in the Act, statutory legislation lllust 
necessarily become hopelessly confused. If the 
Courts hold that Parlialllent cannot mean what 
Parliament says, then how is anyone to make sure 
a::> to what an Act really means" The case is not 
reconcileable with many that had preceded it. It 
is not, however, conclusive, nor, do I think, of 
much value in this ease, because, as I have already 
pointed out, of the three different provisions in 
our statutes dealing with the offence charged in 
this case. That this is a consideration that 
cannot be overlooked is acknowledged in the 
judgment of 'VilIs, J., which was perhaps the most 
important judgllleut delivered ill the case. He 
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~aid: -" Agaiu, the llature and extent of the water in it? 'l'here i:-3 a considerable analogy 
penalty attached to the offellce may rea:-3onably be between this ctt:-3e and the cases under ., '1'he Food 
considered." Can it be that the New Zealand and Drug's Act, 1~73." It is an offence at common 
Legislature has fixed three widely different pe11- law, and it is :-3aid to be a lluisance, to sell un­
altie~ ,01' pUllishment~ for one .offence, though the whole:-3011le food: it. 'v. /:)teven,wn, 3, If. and E'., 

language in the three separate :-3tatutes dealing 100; R.v. Jarvi8,ibtd, 10~; and Coke's Institutes, 
with that offence is so differellt? 'rIle judgments Vol. IV., p. 261). III such cases mens Tea, had to 
of the majority of the Judges iu Tolson's ca8e ue proved. "The Food and Drugs Act, 1875," 
pointed out that if the doctrine of mens Tea were has abolished this in England, and that without 
not applied, a woman who had taken all possible express words, but merely by not using the word 
care to discover whether her husband was dead, .. knowingly" or "wilfully." Indecent exhibits, 
who had received evidence .of his death which she etc., were also punishable as a nuisance. (R. v. 
was entitled to believe, might nevertheless be con- Sedley, Sid., 168 j 1, Reb., 620; R.v. Uarnden, 
victed of a felony-and llluch was made of this 2, Camp., ~9.) The Act under which the defen­
aspect .of the case. Auother case relied ou by 
counHel for the prisoner was that oOf Sherra8V. 

lJe Rutzen (II)!)3, 1, (~.B., DIS). In that case it 
was ~aid by Ml' JUlStice Wright (at p. !)21) that the 
prmmmption that lI1Jcns rea-all evil intention, 001' 

a knowledge oOf the wroOl1gfulnetls of the act-could 
be displaced either by the words of the Act creating 
the offence, or by the subject matter with which it 
dealt. Later ill his judgment the same learned 
Judge said: -" No care .on the part of the person 
charged could have saved him from a coOnvictioOn, 
a8 it would have been easy for the constable t<> 
tlay he was not on duty." 

dallt has been indicted has omitted t.he word 
" kIwwillgly," though, as ha::; been poOinted out, it 
ha::; kept the woOrd in the Criminal Code Act, 
where the (;'01111110n law was codified. Call it theu 
be said that thi::; Court call by interpretation add 
a provi::;o similar in language to SectioOn 3 oOf the 
FOoOd and Drugs Act, and allow a defendant toO 
show that he did not ktlO'" the coutents of the 
paper he was selling 1 

I am of opinion that there is, considering the 
legislation on the subject, a plain intentioOn on 
the part of the Legislature to repeal the maxim 
of mens rea which is generally applicable to all 

The reasoning of the JUllges ill both these cases cases oOf crime. I doubt if in any statute a plainer 
i:-3 entirely inapplicable to this case. 'rhe inten- indication can be found of the iutention of the 
tiOll 'of the Act in this case is, to my mind, as Legislature to displace the maxim of lnens rea. 
plain, because of the different pr.ovisioIls, as it rrhe other question to be determined in this case 
WRS held to be ill the ca.;;;;etl under the Imperial is as to whether evidence should have been allowed 
Food and Drugs Act of 1875, before referred to. to be given that SoOme of the matter alleged to be 
In the cases under that Act the seller could noOt indecent were correct reports of judicial proceed­
ascertain, without employing all ana.lyst to find iugs, and that the grosser details of the evidence 
out, whether the fo~ds sold were adulterated, and had been suppressed. I am of opinion as to this 
yet they were held liable, and that because the word question that it has been concluded by authority. 
"kn.owingly" did not appea.r. Surely this is a In the case of Steele v. BTannan (4:1, L.J., M.C., 
far stronger case. The seller could without any 85), the exact p.oint was decided. See also Reg. 
trouble have ascertained that the newspaper sold I'. Carlile (1, Cox, C.C., 229), and Reg. v. 
waR immOl'al 001' indecent. And is not a law as llieldin (L.R., :3, (l.B., :l60). It is uo answer 
necessary for preventing the sale of literature to a charge of publishing indecent literature that 
lllorally p.oisonous, as the sale of bread containing the publicati.ou is the report oOf proceedings in a 
alum, 01' beer coOntainil1g' arsenic, or milk with Court of law. Everyone knows that in a Court, 
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whell certaiu offenceb are being investigated, I. us these, there lHUclt in general be guilty kuowledge 
evidence of immorality aud iudecency must be 011 the part of the defendant, in order to constitute 
given, but it has never been held that this permits all offence." The case of ii.v. Prince shows that 
auy persoll to publish what he has heard ill a where a particular thing is forbi dden by statute 
Court. Nor call it be :mid that if part of the and a pen'lOIl iutended to commit and did commit 
matter llUblished were a correct report, that all immoral act, and ill so doing unwittingly did 
would enable the jury to decide whether the matter the aet forbiddeu by the statute, mens Tea existed, 
published was deceut or indecent. I am there- although he did not iutend to infringe the statute. 
fore of opinion that the evidence was properly The mere fact that the act is forbidden simpliciter, 
rejected. and that the statute does not expressly make it an 

ingredient of the offence that it should be done 
~or can it be contended that the object of the 

publicati'On, whether legitimate or illegitimate, 
could be given in evidence. rrhe sole questions, 
in my opinion, that the jUl'." had to determine 
were (1) whether the pl'iSOllel' did sell the news­
paper, ami (2) -whether the neW\'lpaper \'lold was 
indecent, illlllloral, or obscene. rrhe jury found 

both these questions in the affirmative. 

I am therefore of opinion that the couvictioll 

~hould be affirmed. 

WILl,LUI;::;, J.-The whole law relating to the 
doctrine of mens rea lUay be said to be contained 
in the judgments in the cases of it. v. Prince 
(L.R., 2, C.C.R., 154), R. t'. Tolson (23, Q.B.D., 
168), and Sherras v. De Rutzen (1895, 1, Q.B., 
UI~). rrhe rule is stated by Wright, J., in 
Shcrrasl'. JJe J(..utzen, "that there is a presump-
tiOll that mens rea, an evil intention, or a know­
ledge of the wrongfulness of the actJ is an essential 
ingredient in every offence; but that presumption 
is liable to be displaced either by the words of the 
statute creating the offence, or by the subject­
lIlatter with which it deals, and both must ue 
eonsidered." That learned Judge then goes on 
to specify as isolated and extreme exceptions to 

. - the rule Lolley'S case (R. and R., 237), and R. 
v. Prince. But the later case of R. v. Tolson 
is inconsistent with Lolley'fi case, and R. v. Prince 
is not really an exception to the rule, but merely 
shows what is necessary to oonstitute mens rea. 
Wright, J., then classifies the principal excepti'Ons 
to the rule and says, "but, except in such cases 

knowingly or wilfully, does not itself render the 
existence of mens I'ea unnecessal'y. That was 
expressly deciclecl ill the CtLSes of it.v. '1'olsoll, and 
Sherl'U.'j v. Ve Rutzen. As was claid by 'V ills , J., 
in H. v. Tolson, "the iuteutioll of the Legislature 
eHullot ue decided .on simple probihitQl'y words, 
without reference to other cOllsidel'HtiollS," and he 
invokes the case .of R. v. P1'ince as a direct and 
cogent authorit~, fQr that propositiou. ~'hat 

learned Judge says further, ., that all circum­
stances must be taken iuto cOll~iderHti'Oll which 
tend to shmv that the one construction or the other 
is reasonable, and amongst such circumstances it 
is impossible to exclude the consequences." But 
where an act is made an offence by statute, and 
the ~tatute does not expressly make wilfulness or 
knQwledge an ingredient of the offence, the case!; 
referred to in the judgment 'Of 'V ill s , J., in the 
Queen D. Tolso'll, and that case itself, and also the 
case .of Shel'ras D, De Hutzen, show that the burden 
of proof is shifted, and that it makes it necessary 
for the defendant to show matter of excuse, and 
to negative the guilty mind instead of its being 
necessary for the Crown t'O show the existence of 
the guilty mind. The general rule vms stated 
by Brett, J., in R. v. Prince, that" it would seem 
that there must be proof to satisfy a jury ulti­
mately that there was a criminal mind or mews 
rea, in every offence really charged as a crime. 
In some cases the proof of the committal of the 
acts may, prima facie, either by reason of their 
own nature, 'Or by reaS()n of the f'Orm of the statute, 
import the proof of the mens rea. But even in 
these cases it is open to the prisoner to rebut the-

1905 

THE KING 
'I.'. 

EWART. 

Oourt of 
Appeal. 



1905. 

THE KING 

"'. 
EWART. 

C01l'rt oj 
Appeal. 

30 GAZE'rTE LAW REPORTS. (Oct. 4, 1905.)-VoL. VIn. 

pr£ma facie evidence, 00 tha.t, if ill the end the l:iule of all adulterated a.rticle a::; unadulterated 
jury are sati::;fied that there wa;:,; no crillliual mind, may well be made pUlli::;lmble without knowledge 
or mens rea, there cannot be a conviction in on the part of the seller, for it very little care would 
England for that which is by the law con::;idered enable a tradesman to a::;certaill if he wishes to 
toO be a crime 1 In that principle, accoOrding tu avoid all danger tlmtthe articles he sell::; are 
:Stephen and Hawkins, J.J, ill R. '0. Tolson, all Hut adulterated, ur he lllay, if lw like::;, proclaim 
the Judges in R. 'V. Prince ooucurred, although tlHH he does Hot ::;ell unadulterated cu·tiele::;, CUlll 

they differed in the applicatiun of it to the par- tholl, ullles::; they are adulterated to hi::; knowledge, 
ticular case. In the present case, therefore, ::;0 as to be injurioOu::; toO health, he would be safe." 
although the act is made an .offence without quali- If a tradesman sells adulterated articles or tainted 
ficati.on, yet if the defendant can show honest meat, then, whether he is or is not aware of the 
ign.orance .of what he wal:! duing, he is entitled to adulteration or taint, the purchaser is in fact 
be acquitted unless the case comes within some class defrauued, and the public health is endangered . 
.of exception similar tu those mentioned by Wright, Apart fronl. legislatiun, it is the duty of a trades­
J., in , .... 'tierras '0. De }{u,tzen, or unless there is lllan to ascertain that before he delivers RU article 
l:iomethillg ill the scope of the enactment itself of foou to a customer it i::; an article of the kind 
beyond the mere absence of qualification, to make asked for by the custolller, and fit Ior food. If 
it an excepti.on toO the rule. Revenue cases are a he fails in that duty, auel the customer is illjured, 
recognised exception. Revenue statutes are for the tradesman il:l civily liable, however iUlluceut. 
the prutection of the revellue. If the effect of a There is notlling unreasouablc fur the purpose 
prohibited act is injurious to the revenue, the fact .01 protecting purchasers, and of preserving the 
that it was done by mistake or accident i::; imma- public healLu toO cluthe what is iu most cases already 
terial. Cases where, although the pr.oceeding is ~l" civil wrong with pellal consequences. Both the 
criminal in form, it is really only a summary Adulteratiou Acts and the Public Health Acts are 
mude of enforcing a civil right, are also an ex- foOl' the regulation of trade, and stand, in my 
ception. Such are unintentional trespass III opinion, on the same footiug as municipal regu­
pursuit of game, and unconscious dramatic lations. I think the present case does nut come 
piracy. S.o alsu are some public lluisances, the within any class of the reoognised exceptiQI1S to the 
reason being as stated by Mellor, J., in R. v. rule which was mentiuned by Wright, J., in Sherras 

Stephens, that though the proceeding is in point u. De Ru,tzell. In none of the excepted cases is 
of form of a criminal nature, yet in substance it criminality or immorality necessarily involved. 
is in the nature of a civil proceeding. Then 'rhere is, for instance, nothing morally wrong in 
there are .offences which are not criminal ill any receiving more than twu lunatics iu a h.ouse nut 
real sen::;e. Such are cases under the revenue duly licensed, as was the case in R. v. B£lShop 

statutes already referred to, under the Lunatics (3, Q.B.D., 23D). The offence was in the strictm;t 
Act, and under several other statutes, which make sellse maluJIl prohibitum .only. 'rhe suprellle 
penal acts which do not as a rule or of necessity object of the Lunatics Act was to protect lunatics, 
iuvolve moral wrongdoing, but which in the public and the morality or otherwise of the act prohibited 
iuterest are prohibited. Of these the Adulteration is beside the question. So, also, the supreme 
Acts and the Acts relating to public health are object of the Adulteration and Public Health Acts 
thuse wliich it is sought tu apply by analogy to the is tu protect the public and the public health. 
present case. rrhe .objects of these acts is tu The act of selling adulterated articles or tainted 
protect purchasers and to conserve the public lIleat mayor lllay not in any particular case be 
health. As was said by Blackburn, J., in immoral, but the object of these statutes is not to 

Fitzptttrick '0. Kelly (L.U., 8, Q.B., 337), "the punish inunoralitYl but to regulate trade, and tu 
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protect the public from unwh.oles.ome food. 1'he of matter which is manifestly of an indecent, 
mental attitude of the person doing the prohibited immoral 001' .obscene nature, but of matter which 
act is therefore immaterial. rfhe 8ale of adul- the Court shall be satisfied is intended toO have an 
terated articles oOr tainted Illeat is not necessarily indecent, obscene, or immoral effect. The 
oOr even presumably an immoral act, because every- question of intentioOn, that is, of the existence of 
body knoOws that in the ordinary course of business 'l mental condition on the part of the offender, is 
a trader may be perfectly unaware of the existence thus expressly recognised. If a person cannot 
of the defect. The object, however, of the Offen- exculpate himself by showing honest ignorance, a 

s,i,ve, publi,cations Act iH not toO regulate trade nor I man morally inn.ocent might be coOnvicted of an 
to protect the public health, but to prevent and offence oOf a most disgraceful kind, and be liable to 
punish acts which are in themselves of a hig'hly be imprisoned for it. If he received only a 
immoral and disgra.ceful nature. No doubt the llomiual sentence, the convictioOn itself w.ould be a 
statute is also foOl' the purpoOse of preventing the lifelong stigma. Imagine such a man a witness 
corruption of public moOrals, and it is true that if in some case afterwards, and under cr.oss-examina­
obscene matter is SoOld or distributed by accident tion: "Were you noOt on such a day convicted of 
or mistake, the injury toO the moOrals of those who distributing obscene literature 1" "Yes, but I 
read it is the same as if it had been distributed did noOt know that it was oObscene." Then counsel, 
intentionally. But the object of the statute is to sarcastically: "Didn't you, indeed, a very likely 
protect the public morals by the prevention and stor.v." Every bookseller would be placed under 
punlRhment of a RerieR of immoral acts. The an obligation to make himself aware of the con­
majority of the actR mentioned in Rection :1 are tentR of every book in hiR shop. It would be 
of it killcl in which the mental element of know- altogether unreasonable to demand so near nn 
lerlge ('al) hardly be imagined to be absent, and approach to omniscience. A newspaper agent 
I think the terms of the section connote the mental who received. for distribution newspapers from all 
element of knowledge as an ingredient of the parts of the world would be responsible for the 
offences specified. It is assumed that the offender contents of everyone of them. Fine or imprison­
must be aware of what he is doing. The acts ment would be his lot if anyone of them happened 
forbidden are all on the face of them grossly to contain a quack doctor's advertisement for the 
immoraf, and the essence of them is their immoral cure of nervous debility. So would every news­
character. It is because they are immoral that paper runnel' who sold the paper. A person who 
they are prohibited. If the essential part of a was employed to distribute circulars closed and 
prohibited act is its immorality, there must, in addressed would be guilty of the offence although 
my opiuion, be SQlHe immoral mental condition he did noOt know, and had no reasonable ground to 
011 the part of the perpetrator to justify a con- 'luspect that they were of an indecent character. 
victioll. I do not think that because Sub-section No doubt an innocent agent cannot be found 
1 of Section 24 of " The Police Offences ACt, 188L1o," guilty of a criminal offence, but if distribution, 
u:,;e;~ the woOrd "wilfully" in respect to Rimilar apart from knowledge itself, constitutes the 
offences, that the omission of that word in the offence, the agent who distributes is not iUllocent. 
Act of 1892 negatives the requirement of 'men.~ rea Exactly similar considerations apply to Sub-section 
in offences under that Act. The Act of lR92 has I ;) of Section 82 of "rfhe PORt Office Act, 1900." 

a wider SCoOpe than the earlier Act. Apart from I '{'hat sub-section makes it penal, without an~' 
the cOl1RideratiolH~ already referred to, there is it qualification, to post any postal packet containing­
direct indication in Section 3 that mens rea is it indecent or obscene matter. A bishop who was 
necessary ing'redient in the offences created by it. obliging enough to post R11ch a packet for a 
The Rale and distribution is prohibited not only 1 stranger, would have to be convicted if knoOwledge 
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were immaterial. In my opinion, therefore,: considered to have. In old times, and as applic-
honest ignorance is a defence to the charge in the able to the common law or earlier statutes, the 

present case. 'rhe act forbidden having been maxim may have been of general application; but 
done, it lay upon the defendant to show that he a difference has arisen, owing to the greater pre­
did it unwittingly, and without a guilty mind. eisioll of modern statutes. It is impossible now, 
If he knew the publication contained indecent as illustrated by the cases of Reg. IJ. Prince (2, 
matter, or if he suspected that it contained such C.C.IL, 154), and Reg. 1'. B1',c;lwp (G, Q.B.D., 2G9), 
matter, and abstained from ascertaining whether tD apply the maxim generally to all statutes, and 
it did or not, the tainted mind would be present. the substance of all the reported cases is that it is 
It would be, however, competent for him necessary to look at the object of each Act that is 
to establish its absence, and if the jury under consideration to see whether and how far 
were satisfied upon the evidence that it was knowledge is of the essence of the offence created." 
absent, he was. entitled tD be acquitted, and In Reg. 1). 71olson (2:~, Q.B.D., at p. 172), Mr 
I think the jury should have been so directed. As Justice Wills said: -" Although prima facie, and 
to the other questions raised, I agree with His as a general rule, there must be a mind at fault 
Honour. I think, therefore, the conviction should before there can be a crime, it is not an inflexible 
he quashed, awl that there should be it new trial. rule, and a statute may relate to such a subject 

matter, and may be so framed as to make an act 
EDWAHDR, .T.-1'lmt the COllHYlOn law doctrine criminal whether there has been. ltny intention to 

. that to constitute crime there must be a guilty break the law, or otherwise to do any wrong, or 
mind, applies also to offences created by statute, not. There is a large body of municipal law in 
u111ess it can be deduced from the statute itself the present day which iH so conceived. Ry-Iaws 
that the intention of the Legislature was to exclude are constantl:v made regulating the width of 
the application of that doctrine, appears to me to thoroughfares, the height of buildings, the thick­
he firmly e.stahlished by authority. That the true of walls, and a variety of other matters neces­
rule for the determination of the question whether sary for the general welfare, health, or con­
or not the application of the common law doctrine venience, and such by-laws are enforced by the 
is excluded by the statute under consideration in ;~anction of penalties, and the breach of them con­
each case is to consider the scope and object of the stitutes an offence, and is a criminal matter. In 
statute, and the various circumstances which may ~mch cases it would, generally speaking, be no 
make the application of the doctrine reasonable or answer to proceedings for the infringement of the 
unreasonable, as well as the language of the par- by-law that the person committing it had bonn 
ticular ~tatute under consideration, appears to j£de made an accidental miscalculation, or an er­
me to be equally firmly established. In Reg. '/J. roneous measurement. The Acts are properly 
Prince (2, C.C.R., at p. 177), Lord Bramwell, construed as imposing the penalty when the act is 
speaking for himself and seven other Judges, done, no matter how innocently, and in Buch a 
Raid: -" I say it is a question of the construction case the substance of the enactment is that a man 
of this particular statute in doubt, bringing there- shall take care that the statutory direction iR 
to the common law doctrine of mens rea being a obeyed, and that if he fails t.o do s.o, he does so 
necessary ingredient of crime." In Cundy v. Le at his peril. Whether an enactment is to be 
(!o~q (12, Q.B.D., 210), Mr Justice Stephen said; construed in this sense, or with the qualification 
-" Against this view we have had quoted the ordinarily imported into the construction of 
maxim that in every criminal offence there must criminal statutes, that there must be a guilty 
be a guilty mind; but I do not think that maxim mind, must, I think, depend upon the subject 
flas so wide an application as it is sometimes matter of the enactment, and the various circum-
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stauces that may make the oue construction or the explained. ffhe information and convictioll were 
other reasonable or unreasonable." The learlled against a carrier for havillg gallle ill his possessioll 
.T udge then goes Oll to cite a number of cases in COlltl'Hl'y to the statute ;) A 11 Ht', c. 14, which de­
which, the Sal~le kind of language being used,a clares that '( any canier havillg game in his 
guilty mind has been held llece~sary in some caHeH, pOHsession is guilty of nn offence unless it be sent 
nnnec~ssary in others. b~T a qualified persoll." The onl~T evidence given 

There are, therefore, two classes of cases under 
the statute law-(1) Those in which, follDwing the 
common law rule, a guilty mind must either be 
necessarily inferred from the nature of the act 
done, or must be established b~T independent evi­
dence. (2) rrllOse in which, either from the 
language~ or the scope and object of the enactment 
to be construed, it is made plain that the Legisla­
ture intended tD prohibit the act <1bsDlutely, and 
the question of the existence of a guilty mind is 
only relevant for the purpose .of determining the 
fJ1.wntum of punishment follDwing the offence. 
There is also a tKird class in which, although, from 
the omission from the statute .of the word 
" knowingly" or "wilfully," it is nDt necessary 
to aver in the indictment that the offence charged 
was "knowIngly" or "wilfully" committed, or 
to prove a guilty mind, and the commission of the 
act in itself prima facie impDrts an offence, yet 
the person charged lUay still discharge himself by 

prDving 'to the satisfaction .of the tribunal which 
tries him that in fact he had not a guilty mind. 

rrhis class of cases is referred to in the judgment 
.of Lord Esher (then Mr Justice Brett) .in Reg. /'. 
jJrince (2, C.C.R., at pp. 161-163, in these 
words: -" In the same way the word ' knowingly' 
is userlwhere the noxious character of the pro­
hibiterl acts depends upDn a kn.owledge in the 
prisDner of- their noxious effects, other than the 
mere knowledge that he is doing the acts. The 
presence of the word calls for more evidence on the 
part of the prosecution, but the absence of the 
word does n.ot prevent the pri8Dner from proving 
to the sati8facti.on of the jury thp,t the mens Tea, 

to be pr£ma facie inferred from hiH doing the 
prohibited acts, did not in fact exist. In Rex 
'I'. Man;h (2, R. and C., 717), the meaSllre of the 
effect of the pTe;;;ence oftlle word "knowingly" is 

was that the defendant was a carrier, and that he 
lJad game ill his waggon on the road. It was 
objected that there was no evidence that the de­
fendant knew of the presence of the game, or that 
tile person W110 sent it was not a qualified persoll. 
The Judges heTd Blat there was sufficient prima 

facie evidence, alld that it was not rebutted by the 
defendant by sufficient proof on his part of· the 
ignorance suggested on his behalf. The judg­
ments clearly import that if the defendant could 
have satisfied the jury of his ignorance, it would 
have been a defence, though the word." kn?wingly ,; 
was not in the statute. In a word, that iii 
presence or abHence in the statute only alters the 
burden or proof. ~'Then as to knowledge, the 
clause itSelf says nothing' about it. If that had 
been introduced, evidence to e8tablii'lh knowlerlge­
must have been given .on the part of the prDsecu­
tion; but under this enactment the party charged 
must ShDW a degree of ignorance sufficient to ~xcuse 
him. Here there was prima facie. evidence that 
the game was in his possession as carrier. Then 
it lay on the defendant to rebut that evidence': 
Bayley, J. ' The game was found in his wagg.on 
employed in his business as carrier. That raises 
a presumption prima facie that he knew it, and 
that is not rebutted by the evidence given on the 
part of the defendant': Littledale, J. From these 
consideratiDns of the forms of criminal enactments, 
it would seem that the ultimate proof necessary to 
establish a conviction is not altered by the presence 
or absence .of tlie word' knowingly,' though b~T its 
presence or absence the burden of proof is altered: 
and it WDul(l seem that there must be proof to 
satisfy a jury ultimately that there was a criminal 
mind, Dr nUlls rea, in every offence really charged 
as a crime. In some enactments or common law 
maxims of crime, and therefDre in the indictments 
charging the committal of thm;e crimes, the name' 
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of the crime imports that a meT['S rea must be 
proved, as in murder, burglary, etc. In some 
the mens rea is contained in the specific enact­
ments as to the intent, v,hich is made part of the 
crime. In SDme the wDrd 'feIDniously' is used, 
and in such cases it has never been dDubted but 
that a feloniDus mind must ultimately be found 
by the jury. In enactments in a similar form, 
but in which the prohibited acts are tD be classed 
as a misdemeanour, the word 'unlawf'ully' is used 
instead of the wDrd 'feloniously.' What reason 
is there why, in like manner, a criminal mind, 
or mens rea, must not be ultimately fDund by the 
jury in Drder tD justify a cDnviction, the distinc­
tiDn always being observed that in &ome cases the 
prDof of the committal .of the acts may pn:m,a facie, 

either by reason of their Dwn nature, or by reason 
orthe fDrm of the statute, import the proof of the 
mens rea"1 gut even in these cases it is open 
to the prisoner to. rebut the prima facie evidence, 
so that if in the end the jury are satisfied that 
there was no criminal mind, Dr mens rea, there 
cannot be a conviction in England for that which 
by the law is considered t'l) be a crime." 

In Reg.v. Tolson (23, Q.B.D., at pp. 194, 195), 
Mr Justice Hawkins said: -" As toO the meaning of 
the term' feIDniously,' I do not think I can better 
define my understanding .of it, when introduced 
into an indictment as descriptive of the act 
charged, than by saying that I look upon it as 
meaning that such act was done with a mind bent 
Dn dDing that, which is wrong, Dr, as it has been 
SDlIletime8~ said, a guilty mind. As to this I may 
refer toO Hawkins' P.C., Book 1, c. 25, s. 1, where 
it is said that the term 'felony' ex v£ term£ni 
signifies 'quodl£bet crimen felleo an£mo perpet­
ratum. In support of this view a whole list of 
authorities might be quoted. I shall, hDwever, 
content myself by citing the most recent Df them, 
Reg.v. Prince (2, C.C.R., 154), in which most Df 
the cases bearing on the subject are very carefully 
reviewed by the present Master of the RDlls, then 
Brett, J., whose language I cheerfully adDpt as 
expressive Df my Dwn views touching the prin-

ciples .of law which govern such questions as that 
befDre us." Mr Justice Hawkins then qUDtes 
certain passages from the judgment Df Brett, J., 
which are included in the passage which I have 
already cited. He then proceeds: -" In this view 
of the law, SD stated by Brett, J., all the other 
Judges, fifteen in number, before whom the matter 
was heard, practically acquiesced. They differed, 
flOwever, in the applicatiDn of the law to the facts 
Df the particular case, Brett, J., thinking that 
there was in the prisDner no such mens rea as to 
constitute a crime, the rest of the Court thinking 
that the act of abduction of which the prisoner was 
guilty, being a mDrally wrong act, affDrded abun­
dant proof of his criminal mind." 

Several cases may be cited in which the prin­
ciples SD laid .down have been acted upon. In 
i1 earne v. Garton (2, E. and E., 16; 28, L.J., 
M.C., 216), the respondents were charged with 
sending oil of vitriol by the Great Western Railway 
without marki llg Dr stating the nature of the 
goods. By 20 and 21 Vict., c. 4.3, s. 168;­
" Every perron who shall send Dr cause to be sent 
by the said r'ailway any oil of vitriDI, shall dis­
tinctly mark or state the nature of such goods, on 
pain of forfeiting," &c. The respondents had 
in fact sent .oil of vitriDI unmarked j but th~ 

Justices found that there was no criminal know­
ledge, hut that on the contrary the respondents 
acted under the full belief that the goods were cor­
rectly described, and had previously used all 
proper diligence tD inform themselves of the fact. 
They refused to cDnvict. In that case, as in this 
the respondents did in fact the act prohibited. 
'1'11e Court upheld the deciRion of the Magistrates, 
nolding that the statute made the doing of the 
prohibited acf a crime, and that therefore there 
must be a criminal mind, which there was not. 
The decision prDceeded upon the fact that the pre­
sumption that the respDndents knew the contents 
of the packages containing' vitriol had been re­
butted. 

In Sherras v. De Rutzen (1895, 1, Q.B., 918), 
it was held by Day, J., and Wright, J., that the 
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effect of the .omission of the word "knowingly" person who sells, offer;:;, distributes or sh.oWS any 
from one sectiQn of the Act creating the offence picture .or printed or writteu matter, which is .of 
(that word appearing in .other sections .of the same an indecent, illlmoral .or obscene nature, or which 
Act) \VaS nQt to render the question .of a guilty the Cuurt shall be satisfied is intended to have an 
Ulind immaterial, but to cast upon the person indecent, immoral .or obscene effect. The pro­
charged the burden of proving that he had nut hibitiQn of the Imperial statute in this respect­
knowledge of the fact which made the act an repeated also ill the ColQnial Act-is directed 
offence. 

The questiQn then is, within which of these three 
classes of cases does the present case fall? 

Is the .offence charged against the prisuner one 
to establish which it is necessary, following the 
common law rule, not only to pruve that the 
prisoner sold printed matter of an indecent, im­
mQral or obscene nature, but -also tu pruve that 
the pri;:;oner knew what he was selling? 

Or is the sale of printed matter of an indecent, 
immoral, or obscene nature made by the statute 
the cumplete offence, su that the existence of a 
guilty mind is immaterial, and that he who sells 
printed matter must do SQ at his peril? 

Or is the sale of printed matter 01 an indecent, 
immoral or obscene nature an act wnich in itself 
prima facie imports a guilty mind, but as to 
which the presump-tion arising from the doing .of 
the act lllay be rebutted by evidence adduced by 
the person charged 1 

rrhe prosecution is under "The Offemlive 
Publications Act, 1892," Section 3. The offence 
charged is that the prisoner sold certain printed 
matter, to wit, a newspaper, which printed matter 
was as to parts thereof of an indecent, immoral 
and obscene nature. 

The enactment under consideration is, in the 
main, copied from the Imperial statute, 52 and 
53, Vict., c. 18, intituled "The Indecent Adver­
tisements Act, 1889." The Imperial statute, as 
its title imports, is directed against acts the mere 
doing .of which would in most cases infer a guilty 
mind in those who oommit them. In additiQn to 
the acts prohibited by the Imperial statute the 
Act of 1892 has brought within its prohibition any 

against the offender who delivers, or attempts to 
deliver, or exhibits to any inhabitant, or to any 
person being in or passing along any street, road, 
public highway, or footpath, or who throws down 
the area of any house, or exhibits to public view 
in any house or shop, any picture or printed or 
written matter, wIdch is of an indecent, immoral, 
or obscene nature. rr'here are other offences 
mentioned in both the Imperial and the colonial 
Act, but they are all .of such a nature as in most 
cases to involve the inference 01 a guilty mind in 
those who commit them. If knowledge is nut an 
ingredient of tile crime, it is, however, quite 
possible, even under the Imperial Act, to commit 
an offence against the statute wifhout a guilty 
mind. If, for example, a quack doctor should 
enciose his indecent advertisements in envelopes, 
or shuuld fasten them down at the edges, and 
should entrust them to a messenger, with 'directiolls 
to throw them dowll the areas in a particuTar 
locality, the messenger obeying these instructions 
would certainly commit an act within the prohibi­
tion of the statute. CQuid the messenger under 
such circumstances be· convicted under the statute, 
if he could show to the satisfaction of the jury that 
he did not know the nature of the matter he was 

distributing, and that he had 110 reason to suspect 
that it was of an indecent, immoral, or obscene 
nature 1 Again, if the quack doctor enclQsed 
indecent advertisements in envelopes,addressing 
them by name to various persons at their houses, 
and directed his messenger to -deliver the en 
velQpes, having all the appearance of letters, at 
the houses of the persons to whom they were 
addressed, could the messenger, though he estab­
lished that he was entirely innocent of knowledge, 

of any intention to break the law, be so COIl­

victed? 
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As to the additioOnal acts prohibited by the 
colonial statute, it is highly probable that they 
might be done in complete ignorallce, alld ,,,,ith an 
innoOcent mind. In the present case, for example, 
if the prisoner had had a dozen subscribers to the 
uewspaper in question, aBd he had wrapped a, 

does it come within the principle upon which: such 
cases as Cundy 'v. LeOocq (12, Q.B., 210), . and 
Ooppen v. Moore (1898, 2, Q.B~, 306), have been 
decided. These cases rel'!t upon the principle that 
those who carryon trades lllust, for the protection 
oOf the public, be held liable for the acts of their 
servants ciolle within the scope of their employ-dozen copies of the objectiouable istme in ordinary 

newspaper wrappers, addressed to his subscribers, ment. 

'rhe case does, I think, clearly come within the 
third class of cases to which I have referred. The 

and had directed his shoOp boy to deliver the papers 
so addressed, there can be no doubt that the lad 
who. distributed the papers accordingly would come 
within -the very words of the statute, although he act ch,arged is, I think, clearly an act which., upon 
was acting in· complete ignorance of the cOlltents the true construction of the statute, is made in 
of the papers, aud in the ordinary discharge of hi~ itself pr£m(; facie to import a guilty mind, but as 
duty. to which the presumption arisillg from the lloing 

of the act may be rebutted by eviciellce adduced by 
It is therefore, I think, plain that the offence the person charged. 'rhis, I thillk, is the result 

charged in the pl'e:;ellt case does not come within of the authorities, and it is one which will ensure 
the first class of cases to which 1 have referred. justice being done in all such cases. 
The doing ·of the act does not necessarily show a 
guilty mimt, S.o as t.o dispense with proof of know­
ledge .of the contents of the paper. On the .other 
hand, the autlwrities to which I have referred 
show conclusively that the omission of the word 
" knowingly" relieves the prosecutor from proving 
that the pris.oner knew, or must be deemed to. have 
known, the contents of the paper which he is 
charged with selli ng . 

I desire to guard myself from a ppearillg to 
suggest that a person charged with this offence can 
in all cases discharge himself .from the c.onsequences 
simply by swearing that he did not know the C011-

tents of what he wa.:; selling. In any case it will 
be for the jury to decide whether they will believe 
the prisoner's evidence upon that point or not. 
Further, I think that if the prosooution can in any 
such case establitlh that any particular newspaper 

Nor, in my opinion, does the case come within or serial publication has acquired the reputation 
the second clas~ of cases. Bearing in mind the of publishing indecent, immoral orobsceue matter, 
consequences whicfl such a construction would and that nevertheless the per:.,on charged has sold 
involve, I cannot think that this case is one as to any issue of that paper or serial publication which 
which the Legislature has made it plain that all does contain indecent, immoral, or obscene matter, 
persons must take care that the statutm'}' direction the jury would be justified' ill inferring, and in­
is < obeyed, and that he who fails to do so fails at deed ought to infer, that. if the pers.on charged 
his peril, as in Reg. v. Pr£nce (2, C.C.R., 154), did not take the precaution to see that what he 
in which the act done was morally 'Yrong, apart sold did not contain such matter, it was because 
from the statute, and in the by-law cases, to which he wilfully abstained froUl making an inquiry 
the same rule applies, Reg. 0. Tolson (23, Q.B.D., which it WUR ltiR duty to make. It may, I think, 
pel' 'Wills, J., at p. 172), the ohviouH reason being be safely laid dowll that it if.; the lluty of a news­
that breaches ·of by-hrws of the kind referred to vendor to know at least the general character of 
if not pnnislutble in any event, would result in a the newspapers alld serial publications which he 
penuanellt' iuted.erence with general scheme:; for sells, and either to abstain altQgether from selling 
the public welfare, health, or COllvellience. N.orl those .which in their previous, issues have acquired 
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a doubtful character, or to ascertain with respect to escape from the consequences of his act by proof 
to each copy that he sells that it contains nothing on his part ,of want of knowledge. 

indecent, immoral, or obscene. 

III Illy ,opinion the ca..;e, m; it stood, ought to 
have bee11 left to the jury, with the direction that 
if they believed that the prisoner was honestly 
igllorallt of the conteuts of the .newspaper in 
question, then they should acquit him. The 
prisoner is therefore, in my opinion, entitled to 
a new trial, and there should be an order ac­

cordingly. 

1 agree that the evidellCe teudered to show that 
the obscene publicatioll was a bona fide report uf 
proceedings ill a Court of Justice was not admis­
t-lible in the prisoller's defence. Upon thirs 
quet-ltioll the CH.t-le of Steele '0. Bra/Ulan (L.R., 7, 
C.P., 261), is a conclusive authority. 

Call we then read into the Act of 1~92 a prOVlt-lO 
that it shall be a sufficiellt defence to a charge 
under Sectioll 3, if the person charged shall es­
tablish iguorance on his part of the iudeceut llature 
of the matter. 

III llly opiuioll, this Aet belong'S t·o t.he same 
clmlt-l ars the Acts regulating the sale an<1 supply of 
foo<1 to the }>ublic. The Adulteration Acts, amI 
those provisions of the Public Health Act UpOll 
which the Courts have decided that men~ rea is 
Hot an ingrediellt ill the ofiellce, and that }>l'oof 
of waut of knowledge, 01' even uf the entire abt-leuce 
of neglect 01' moral blame, does llot exculpat.e a 

perSOll charge<1 with the offence, if he 11m; in fact 
done that which the statute prohibited, were 
passed for the purpose of protecting the phyt-lical 

COOl'EH, J .-1 am uuable to agree with the health of the people, and to prohibit the t-lale of 
conclusions arrived at by the majority of the Court impure f.ood. "The Offensive Publications Act, 
in this case. Mr Justice Edwards has, in dis- 1892," was passed to protect the moral health of 
cussing ill his judgment the application of the the people, and to prohibit the sale or dissemina­
doctrine of mens Tea, classified the cases in which tion among the people of impure literature. 
the doctrine has beeu considered into three classes. 
This classification I agree with, but I differ from 
the majority of the Court upon the question under 
which one of these classes the present case coOmes. 
In my opinion it is within the SecoOD~ class, namely, 
that class of cases in which, from the language and 
the scope and object of the enactment to be con­
strued, it is plain that the Legislature intended to 
prohibit the act absolutely, and in which the 
question of the existence of a guilty mind is only 
relevant for the purpose of determining the 
ljtUtlLtum of punishment following the offence. 

There is nothing in the language of Section 3 
·of, "The Offensive Publications Act, 1892'," re­
quiring proof ou the part of the Crown that the 
person charged with a breach of this section shall 
have had knowledge of the indecCllt, immoral, 01' 

obscene nat~ll'e of the printed or written matter in 
respect of which the charge is laid, nor is there 

allY provision in the statute euabling such person 

In Mallinsonv. Carr (1891, 1, Q.B., 48), the 
question 'of the liability of a person on whose 
premises unsound meat was found was under con­
sideration. Section 116 of "'rhe Public Health 
Act, 1875," made it an offence for any person to 
have in his possessi.on .or uPoOn his premises un~ 
.rsound meat interided for human food. The 

section did not contain. the word ,; kuowingly." 
Although ill this case the question .of mens rea 

was not directly raised, it was incidentally, an<1 
Stephen, J., made the following observatiolls:­
"It was argued that . this constructi.on would 
render liable to conviction persons who were 
ignorant of the fact that the meat found in their 
posse~si.on was unfit for human food, and it was 
said to be nIl unreasonable iutention to impute 
to the Legislature. I do not think that is a 
proper way to illterpret an Act of Parliament. 
The true rule is to take the words in their ordinary 
and natural seUt-lC, and to construe them accord-
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illgly, without reference to any supposed intention 
of the Legislature which cannot be gathered from 
the natural and ordinary meaning of the words. 
The short result is that a person in possession of 
llleat iutended for human food, and unfit for 
human food, is liable to conviction, and for my 
own part I think he is liable whether he knows or 
does not know that the llleat wa~ unfit for human 
food." 

sidered that a person committing a breach of the 
statutes in question (rhe Food and Drugs Acts) 
could not be relieved from the responsibility, even 
though he established affirmatively ignorance on 
his part of the fact that the goods sold were adul­
terated. He said that to allow such a defence 
would open a very wiele door for evading the 
ueneficial provisions of the legislatiou. Both the 
Judges considered that proof of the innocent con­
duct of the defendant was only relevant in miti­
gation of penalty. In my opinion, these authori~ 
ties are applicable to the present case. 

In Blaker c. Tillson (1894, 1, Q.B., 345), a 
person convicted of the same offence appealed on 
the gl'oUlld of the absence of mens rea. Lord 
Coleridge ~aid: -" rrhe object of the Act is that· I have carefully examined the provisions of 
people shall uot be exposed to the danger of eating: Section 3 of "The Offensive Publication Act, 
and drinkiug poison, and that anything which is 1892," and in my opinioll there i~ nothing in the 
likely to iujul'e life shall uot be sold." Referring lallguage used which indicates that the Legislature 
to the argument that knowledge of the unsound- : had any other object in view than to prohibit 
ue:,;:,; of the llleat was nece8sary to constitute the· absolutely the sale and distribution of immoral 
offence, he expre~sed an opinion that to hold so literature. I think tllat the language used es­
would be to render the Act of Parliament nugatory, tablishes that the illtentioll of the Legislature wal:) 
,. for," he added, "it would then always be open too cast upon the person I:)ellillg 01' distributing 
to the defendant to say that he was not aware of immoral literature the duty to ascertain the nature 
the condition of the article sold, and that it was of the publicrttion, This view is strengthened 
not his duty under the statute to make inquiries by the fact that the provisions of "The Police 
upon the point, with the obvious result that a mall Offences Act, 1884," and which are not repealed 
lllight in practice go on selling meat which was by the Act of 1~92, do not provid~ for the infiic­
positively illjul'iou~, without the po~~ibility of tion -of a fine in lieu of imprisonment, and require 
gettiug a conviction against him." mens t'ea on the part of the person charged, 

'rhe ea::;e~ under the Adulteration Acts al::;o 
dearly establish that where an act is prohibited, 
aHd the statute containing the prohibition does 
Hot make scienter an ingredient in the offence, a 
person doing the prohibited act is liable to be 
convicted, even though he was ignorant of the 
llature of the act done, and was not guilty of 
llegligence, and was entirely free from moral 
blame. Parkerv. Alder (1890, 1, Q.B., 20), is 
one of the latest of these cases. rrhere Mr Justice 
Wills said: -" The legislation on the subject was 
intended to be drastic, and the offence was created 
quite independent of the moral character of the 
act' ; by which he meant the state of mind of the 
perSOll committing' the Hct. Lord Russell oon~ 

whereas the Act of 1~92 enables the Magistrate to 
inflict a fine, but olllits any such words as 
"wilfully or knowingly," in the description of 
the offence. The view I take is not, in Illy 
opinion, in nonfiict with Reg. v. rpolson (23, Q.B,l '. 

168). The crime of bigamy in England is a 
felony. Every felony is accompanied by an evil ill­
tention, and as Hawkins, J., states in his judgment 
in that case the definition of the crime in the 
statute as a felony means that the act must be done 
by a person with a mind bent on doing that which 
is wrong, or, in other words, with a guilty mind. 
The case of SheTras v. De Rutzen (1895, 1, Q.B., 
918), even if we were bound to follow it, does not, 
in my opinion, conclude this question in favour 
of the defendant. I read the opinion of Mr 
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opinion, to construe the words of the Rtatute in 
their oOrdinary and natural sense, and I do not 
see why we shoOuld introduce intoO its proOvisioOns 
exceptions which have not been enact~d, and 
which cannot, 1 think, be inferred froOm the 

natural and ordinary meaning oOf the language. 

Justice Wright, as governed by the introductoOry 
woOrds IOf his judgment, in which he admits that 
the presumption that mens rea is an essential in­
gredient in every offence is liable to be displaced 
either by the words oOf the statute creating the 
oOffence, Qr by the subject matter with which it 
deals, and boOth must be considered. Nor dQes 

In my opinion the Legislature had in view that 
the fact that the law may act harshly in cases where 

a very great and increasing public evil existed in 
it is contended that the element of mens rea has 

. bl h C t to the dissemination Qf impure literature amoOng the 
been excluded necessarIlv ena e t e our I . 

o/h :1 f d R people of the colony, and tliat the law as It stood 
accept the argument for t e (e en ant. In eg. I . .. . . 

. T . d W) P II k C B . up to lR92 was IneffiCIent III checkIllg the evIl. 
'1J. H ()odrO'1v (15, M. an . '" 0 oc, .. , III I think that the Act of 1892 shows that foOr the 
referring to this fact said: - There can be noO 

purpose, in the public interest, oOf stopping the 
doubt that every stringent law which is made foOr 

circulation of this literature, the legislature de­
the purpose oOf working some great public goOod 

liberately excluded any defence based upon 
would be attended with frequent cases oOf hardship 

scienter which was available under the prioOr 
and sometimes with cases apparently of great in-

statute, and intended to throw UPoOn the vendor 
justice. That, however, is a matter for the con- or distributor of literature the onus of ascertain­
sideratioOn of thoOse who make the laws, 001' oOf those 
who call for the execution ,of them." 

The view I take iR shoOrtly this. 

ing itR nature; and, recognising that in some cases 
the prohibition might be broOken through inad-
vertence or ignorance, or without moOral blame, 
intended to give to thoOse administering the law 

Prior to the passing of the Act of 1892 the sale the fullest discretion as to the minimum quantum 

or distribution of immoral literature was punish- of penalty which shoOuld be inflicted in cases where 
able only under" The Police Offences Act, 1884," a prosecution was instituted under t.he Act of 1892. 
and in oOrder to obtain a conviction, it was neces­
sary to prove that the act was "wilfully" done. 
It was also punishable as a misdemeanour at 
commQn law, and" knowledge" on the part of the 
rlefen(lant of the nature of the literature had to be 
shown. The onus of ascertaining whether the 
literature was iudecent or nQt was not thrQwn upon 
the vendor .or rli:.;tributor, and the moral health of 

the people suffered. The Act of 1892 was then 
passed toO conserve the moral health of the peQple, 
and to prevent in every possible way the sale or 
distribution oOf impure literature among the people, 
and coOntains an absolute proOhibitioOn. The 
element of "knoOwledge" is eliminated, and the 
Act-. makes it an oOffence to sell or to deliver toO any 
perSQn any written .or printed matter oOf an 
indecent. or immoral nature. It cQntains noO 
matter of defence up.on which the. breach oOf this 
condition can: be excused, and we oOught, in my 

In the present case, as the Jury have foOund that 
the publication in question was indecent, and that 
the defendant in fact sold it, the essentIal elements 
constituting the offence are present, and the con­

victiQn should be upheld. 

CHAPMAN, J .-1 have come toO the concluaion that 

this convictioOn cannot be sustained. 

It is always oOpen to questioOn to which class a 
penal statute beloOngs, whether to that class which 
relates toO acts for which the accused is to be held 
resPoOnsible in all events, or to that class which 
relates to acts for which he is only toO be held re­
sPQnsible if he is found to have done the thing 
complained .of with knoOwledge. There are many 
;' nthorities oOn this subject, and the tendency in 
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ca.ses .of n~odern statutes, nQ rtoubt, iR to hold that' the i\'Qrrting' of the statute was ~mch as to make 
u person who does the thi1lg' forbid<len i.., respolls- the act cQmplained .of crimillal in its uature, and 
ible in any event. There is HOW l'ccoguised a that this rendered proof or pre:mmptive evidence 
third clas~ of cases ill which the perSQn charged ,of 1nel/S 1'('(( a necessary ingredient. I have 
way be convicted without Hlly further proQf .of quoted Lord Campbell's observations at length, 
knowledge than iR inferred from his d.oillg the because they seem to llle to afford a l,ey toO this 
forbidden act, but with respect to which he is case. 1 do n.ot think that a 'statut.ory .offence, in 
entitled to give evidence negativing knowledge. which imprisonment may be awarded as under this 
In Hearne v. Gnrton (28, L.J., M.C., 216) it was statute, can be regarded ,otherwise than as a 
held that some proof of guilty knowledge was criminal proceeding in the fullest sense. I come 
necessary before a person could be cOllvicted under to the conclusi.on, . hQwever, that the Legislature 
it statute pr,oviding that every person who shall did not intend that a man should be free to sell 
Rend, or cause to be sent, by the Great 'Western what he chose, SQ long as it was nQt affirmatively 
Railway anyaquaf,ortis, oil of vitriol, gunpowder, prQved that he actually knew the contents .of the 
or other gQods of a dangerQus quality, shall .give particular newspaper· which he is charged with 
notice of the nature of such goods. The pers.on selling. 
prosecuted was a forwarding agent, and L.ord 
Campbell, C.J., asks the pertinent question: - Mr Skerrett suggested that any distinct 
"Can you say that they were bonnd to unpack warning that a nnmed periodical publica-
the goods 1 The q uesti.on is whether the Legisla- tion sometimes contained indecent matter, 
hue intended that a man should be liable who sent would suffice to put a person .on hiR 
gOQds with the most perfect innQcence." Erle, J., guard against selling it without examinntion. 
in his judgment, draws the well known distinction, I go further, and hold that a vendor of miscel­
and says: -" Now, I do not say that it is not a laneous publicati.ons ought tQ be on his guard 
criminal prQceeding, but I rather thought that the ngainst the risk of selling such as c.ontain indecent 
enactment was in the nature of a protective clause, matter. I cannot, h.owever, think that the 
providing that if anyone sent destructive articles statute was intended to place in the hands of a 
by the railway, he should be liable but Magistrate .or any other Court the power to Ben­
if this proceeding is a criminal OllG, which I do not tence a man fQr a term of imprisonment wh.o 
deny, I canri.ot say tlLat they are liable unless they might be able t.o satisfy him or a jury that he 
had kn.owledge .of the dangerous nature of the received and SQld a book, or paper, in the belief, 
goods." ExculpatQry evidence was giveu, and well f.ounded so far as he is concerned, that it was 
was believed by the Justices. Upon this Lord a perfectly prQper publication. If it were other­
Campbell, C.J., says: -,-" It appears that not only wise, quite unexpected results might occasionally 
was there an nbsence of all proof of guilty know- ensue. Th.ough it is quite reasonable that a man 
ledge on the part of Garton and Stone, but the should be held prima facie responsible fQr what­
presumption ()f such guilty kn.owledge, if there ever he sells in his shop, I cann.ot think that he 
be any, was rebutted, f.or they proved that they is tQ be precluded frQm showing that with all care 
were imposed on by Nicholas rrhey on his part, s.omething pernicious has been acci­
have rebutted the presumption that they knew the dentally Rold. In the same way, I do not think 
nature of the g.oods which were sent, and have that it was intended that a newspaper runner was 
proved that there was n.o negligence on their parts, to be convicted when he receive8 a parcel for sale 
for they used all cliligence by making enquiries t.o and instantly proceeds in all innocence to sell the 
ascertain the contents .of the packages." The papers without any real means of knowing the 
ground .on whiclL that case was decided was that pernicious character of the .one he is charged with 
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8elling. I think that the case cited justifies this 
c.onclusion. It is a case which is still fully 
recQgnised as giving a correct statement of the 
law. Cases like C'undy v. Le Cocq (13, Q.B.D., 
207) stand .on a somewhat different footing. This 
view is borne Qut by the authorities. The judg­
ment .of Wright, J., in Sherras v. De Rutzen (1895, 
1, Q.B., 918), refers to cases in which proof of 
the prin6lpal fact is sufficient prima facie evidence 
Qf the defendant's knowledge ,of its quality, in 
which, liQwever, he .ought toO be permitted to shQW 
that he was wholly innocent. There was a strQng 
reason for holding in C1Jndy v. Le Cocq that the 
publican was absolutely resPQnsible for the sale of 
liquor to a drunken man, which places that class 
of case Qn a different footing. The ver~r nature 
of his calling renders such a disciplinary measure 
almost necessary. 

I do, not think that a comparison Qf this statute 
with SectiQn 24.of " The Police Offences Act, 1884," 
tends to a different cQnclusion. That section 
refers tlO matters doOne in a public place, or Qther­
wise in public, save the first words, "Wilfully 
offers for sale or fQr distribution." This statute I 

covers the -same and a great deal more grQund. 
The Criminal CQde being a subsequent enactment, 1 

cannQt assist us in 'interpreting this statute. 

The result, in my opinion, is that the jury Qught 
to have been told that, if they were satisfied that 
he believed on prQper grQunds that the publication 1 

was an innocent one, he was entitled to be 
acquitted. 

I think there should be a new trial. 




