
REX V. BOWERN. 

1915, J.uly 2, . 15. Co,urt of Appeal, WeUington. 
Stoiut, C'.J ., Dellil.!iston, Sim, Hosking, Striin,g,e,r, JJ. 

Criminal law-Attempt to procure miscarriage­
C 01.1,nselling-N o crime committed-Amendment 
of indictment-Conspi1·acy-Conviction quashed 
-Crimes Act, 1908, sections 90, 91, and 351. 

'l'he prisoner wa.s charged that with intent to procure 
the m,is:oomriiage of ia woman with child, he did OO'lltnsel 
Oil" prooUll'le her unla.wfuJly to permit an. instriu.menit or 
oither .mea,ru1 fo be UJSed upon oor. The jllil"y formd that 
he wais, guilty of counselling the woman. There WJaS no 
evidenoo th.at the crime was oommitted.1• 

HEtn.-Tha.t the conviction mll!Slt be q111ashed :and that 
,llJl. aipplic.atiO!ll. by the Crown for a.n amendment of the 
indictment to 0111e ,Olf oons,pirooy and for a new trial 
should, be refused. 

1,•on H aast for nhe, prisoner : 

There can be no p,rosecution in New Zealand 
for common law crimes: The Crimes Act, 1908, 
seotion 5; R. v. Mabin (3 G.L.R. 426: 20 N.Z.L.R. 
451); R. v. Eager (6 G.L.R. · 236: 23 N.Z.L.R. 
552). Unsucoessfully soliciting or instigating a 
orime, whfoh is not committed, is in England 
an offence indict-able at 00ll1Ill0n law : Russell on 
Grimes (a,t page 203); Reg. v. Gregory (L.R. 1 
C.C.R. 77); Rex v. Higgins (2 E.ast 5). Unsuc­
cessfully soliciting or ins,tigating a crime· is not 

: in New Zea.Land a crime except where specially 
: made oo by the Crimes Act (e.g., in sections 189 
and 192), or some Acrt not inconsistent the,rewith. 
Section 351 of the Crimes Act only applies to 
inciting a perison to ·OOinmit a arime under some 
statute not inconsistent with that Act, and not 
to inciting a person to oommit a crime under 
that Act. Tihe fourth oount, therefore, cannot be 
ambnded to ddoolooe an offence against this 
aecMon. A pe,rson counselling the ·commission of 
a crime is himself liable as a. pll'incipal, a.nd 
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therefore some offence must be committe,d before 
there can be a conviction for counselling; R. v. 
Brown (15 N.Z.L.R. 18); R. v. Baker (11 G.L.R. 
575: 28 N.Z.L.R. 536). He.nee no pe,rson ca.n 
be convicted under srubsectiion (d) :Of section 90 
of the Act unless (a,) the actual offenoo counselled 
was oommitted, or (b) an offence was oommitted 
different from that counselled, but one likely to 
be committed in consequence of such counselling 
(see section 91), or (c) an a.ttempt was made to 
oommi t tho offence oounseUed or a similar one. 
In this case it 'is dear that the, actual crime 
counseUed was not committed, nor wa,s a different 
offence committed. Nor did the acts done by the 
womain constitute an attempt to commit a crime,: 
Russell on Crimes (Vol. I., pp. 141-2); Stephen's 
Digest of the Criminal Law (6th ed., p. 39); 
Stephen's lhstory of the Criminal Law (Vol. IL, 
pp. 225-6) .. All that was done by the woman was 
to enquire whe·ther another woman would be 
willing to do something to procure her miscar­
riage. There i,s not even suffcient evidence of an 
attempt to go to .a jury. It is an attempt on 
the part of the woman that has to be proved; an 
attempt on the, part of the prisoner will not make 

. him guilty under the fourth count. The oases 
of R. v. Austin (7 G.L.R. 499: 24 N.Z.L.R. 983) 
and R. v. Thompson (13·G.L.R. 564: 30 N.Z.L.R.: 
690) must be distingu'ished from this case. Even1 

if there were an attempt, the count cannot be 
amended without prejudicing the accused in his 
defence. The, question of whether the evidence 
showed an attempt was not raised at the trial, 
nor was it submitted to the, jury. Though it is 
.a, quesVion of law a,s to whether any acts con­
stitute· an attempt (see section 93), it is for the. 

· jury to find the facts. An indictment cannot be 
amended so as to substitute a, diffe.rent crime from 
that charged: R. v. Scully (6 G.L.R. 248: 23 

· N.Z.L.R. 380). The case of R. v. Skellon (15 
G.L.R. 671: 33 N.Z.L.R. 102) is distinguishable 
fr.om th'is case, because there the Court ha.cl a 
finding of the jury on the facts. For the.se 
reasons the conviction on the fourth count should 
be quashed. 

Solicitor-General (Salmond) for the Crown: 

I cannot dispute the argument of counsel for 
the prisoner as to, ~ effect of section ~15_1. . T?e 
wording of that section follows the English B1H 
of 1880. The section ( 423) of the, Draft Code 
prepared by the, Criminal Code Bill Com~issfon 
of 1879~ providing for inciting to commit an 
offenoo under the Act, haa, been omitted from the 

· Crimes Act. Nor oa,n I dispute counsel's argu-

ment that the evidence, does not disclose 
"oounselring." Reg. v. Gregory (cit. sup.) is 
decisive on that point. That decision was based 
on 24 & 25 Viet., c. 94, section 2, and I cannot 
distinguish that section from section 90 of our 
Act. Section 90 does not provide for "inciting." 
If it did, section 351 would be unnecessary. The 
que,srtfon is whether the indictme,nt can be amended 
so as to make the count conformable, with the 
proof, and whether such amendment would be 
justifiable. I must admit that the,re has been no 
finding of the jury disclosing another crime that 
could be 1substitute& Tihe only Clh.ar,ge with regard 
to which evidence was taken and a verdict given 
was that of inciting. I agree that R. v. S kellon 
( cit. sup.) is distinguishaible from this caoo. If 
that case mar~s, the limits of the Court's powers 
in amending an indictment, I do not think the 
indictment can be amended. The que,stion of 
whether the acts constitute an attempt 'is a 
question of law, and a new trial should not be 
ordered to dete,rmine this. I am inclined to think 
that the act.3 done by the woman did not amount 
to an attempt. This is certainly the case, if the 
recent case of R. v. Robinson (11 Crim. App . 
Oases 124) is rightly decided. The indictment 
,should be, amended to disclose a new offence in 
respect of which a verdict has not been found, 
and a new trial ordered. 

(STOUT, C.J.: Could not the, accused at the 
new trial set up the plea of autrefois acquit 
unde,r section 403 7) 

That is a point I have not considered. The only 
pos!':lible offence disclosed is that of conspiracy, 
A man may conspire with another to commit an 
offence of which he alone cannot be guilty: Archa 
bold's Uriminal Pleading (24th ed., p. 1411). If 
such .a course would not prejudice, the accused, 
an indictment of conspiracy to commit an offence 
against section 222 should be pre,ferred against 
the prisoner and May Williams, and a new trial 
ordered. 

vrm H aast in reply : 

A new trial should not be ordered. This indict­
ment might have been amended, and there,fore, the 
accused oould set up the plea of autrefois acquit. 
The proper cour,se is to, quash the conviction and 
leave the Crown to bring a fresh charge of con­
spiracy if it chooses. 

Cur. adv. vult. 

THE CouRT, PER STOUT, C.J.-In thi.s case there 
we,re four counts in the indictment against the 
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prisoner, but the third oount was withdrawn from 
.the consideration of the jury. The jury found 
the prisoner guilty on the, fourth count only. 
The charge in that count wa,s that in the month 
of November at Auckland "with intent to procure 
the miscarriage of one Florence, May Williams 
a woµtan then with child did counsel or procure 
her unlawfully to permit a noxious thing to be 
adm'inistered to her or unlawfully permit an 
instrument or othe,r meanis to be used upon her 
against the form of the, statute in such case made 
amd provided." The jury were told to disregard 
the charge of "procuring," and their verdict was 
only that the prisoner wa,s guilty of counselling 
the woman Williams. The,re wa,s no evidence that 
the crime wa,s committed, that is, no evide,nce 
that any noxious thing was administered to her 
or that ain instrument or other means were used 
upon her to procure miscarriage. The question 
then was: Is it an offenoo under our Criminal 
Code to counsel the commission of a crime that 
was never committed~ Two parts of the Crimes 
Act were referred to, viz., Part IV., sectio,ns 90 
and 91, and section 351 of Part IX. Unless these 
sections di.sclo,se that cou~selling 'is a crime, 
though no crime, i·s committed, there is· no provision 
of the Code applicable. Part IV. deals with the 
"Pa.rties to the Oommis•sion of Offences," and 
section 90 says inter alia : 

"Eve,ry one is a party to and guilty of an 
offence, who-

"(a) Actually commits the, offence; or 
''(b) Does or omits an act for the purpo.se of 

aiding any person to commit the offence;, 
or 

"(c) Abets any person in the commission of 
the offence; or 

"(d) Counsels or procures any person to 
commit the, offence.'' 

Section 91 ,says : 
"(1) Eve·ry one who counsels or procures 

another to be a party to an offenoo of which 
that other is afterwards guilty i,s a party tci 
that offence, although it may be committed in 
a way different from that which was counselled 
or suggested. 

. "(2) Every one who counsels or procures 
another to be a party ·to an offence is a party 
to every offence which that .. other commits_ in 
oonsequeince· of suc:h counselling or procuri~g, 
and which the per1son counselling or procurmg 
knew or ought to have known to be likely. to 
be committed in consequence of such counselling 
or procuring." 

In our opmwn both these sections deal only 
with those who are parties, to, the oommission of 
an offence. If no offence has, been committed 
there can be no parties. The language in its 
plain meaning shows this. In paragraph ( d) of 
section 90 the, words used are: "counsels ... any 
person to commit the offeuce." What offence,~ It 
must mean the offence mentioned in (a.), and it 
signifies, therefore, that some, ·offence, has been 
committed. 

A similar question arose in the case of Reg. v. 
Gregory (L.R. 1 C.C.R. 77). In that case the 
pr'isoner was indicted for a misdemeanour at 
common law, and the, point ra.ised was that since 
the Act 24 & 25 Viet., c. 95, section 2, he could not 
be so indicred, as soliciting and inciting to commit 
a felony was a. felony under that statute and not 
a misdemeanour at common law. The words of 
the statute were.: 

"Whosoever shall counsel, procure, or command 
any other person to commit any felony, whether 
the same be a felony at common law or by virtue 
of any Act passed or to be passed, shall be 
guilty of felony, and may be indicted and con­
victed either as an accessory after the fact to 
the principal felony, together with the principal 
felon, or after the conviction of the principal 
felon, or may be indicted and convicted of a 
substantive felony, whether the principal felon 
shall or shall not have been previously convicted 
or shall or sihall not be amenable to· justice, and 
may thereupon be, punished in the same manner 
as any accessory before the fact to the same 
felony, if convicted as an acecssory, may be 
punished.'' 

The Court held that the statute did not make 
soliciting and inciting or counselling or procur­
ing. an offence if no felony had been committed. 

If the prisoner could not have been convicted 
under section 90, is section 351 applicable 1 It 
appears in a subdivision of the Act that deals 
with ''thre·at.ening and atoompting to commit 
crime,s." 'rhere a.re twe,lve seiction.s in this sub­
division, sections 342 to 353, inclusive. The first 
four de·al with threats, the next three deal with 
conspira.cies, section 349 deals with an attempt 
to commit a crime, e.ection 350 deals with attempts 
also, and rection 351 deals with attempts a_nd 
inciting. The other section~ deal with accessories 
after the fact. Section 351 is· the only one that 
can be said to, ha.ve any reference to the facts in 
this case. It reads : 

"Eve·ry one is liable to two ye,ar,s' imprison­
ment with ihaird la.hour who attempts to· commit 
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any crime under any statute. not inconsistent 
with this Act, or incites or attempts to incite 
any person to commit any suoh crime." · 

This. section is obviously dealing with attempts 
to commit or incit1ing to commit some, act that 
is not a crime, under the Crimes Act, and in our 
opinion, therefore, it cannot be said to justify 
the fourth count or the, finding on it. Our code 
is sim'i.lar to the Criminal Code introduced into 
the British House, of Commons in 1880, and similar 
to the code founded on it brought before the New 
Zealand House of Representatives in 1883. 
Through some oversight or because, it was not, 
desired to punish such acts as the prisoner has 
been guilty of, sect'ion 365 of the original code 
prepared by Sir J. F. Stephen was omitted from 
our code. That section was as follcws : -

"Every one who attempts to commit or incites 
or attempts to incite any person to commit any 
offence, uuder this Act, not pun'ishable withl 
penal servitude·, in any ca,se where no expre,s,~ 
provision is made by this Act for the punish-; 
ment of such attempt, shall be guilty of an 
indictable offence, and shall be liable upon con-· 
viction thereof to imprisonment for a term 
equal to one-ha.If of the longe•st term to which 
a person committing the offence attempted td. 
be committed may be senfonced unde,r this Ac~ 
(with or without hard labour as the cas,e, may 
be)." 
We have not, therefore, in our Act the provision 

that was in the original code, and the, prisoner 
cannot be said to be guilty of any offenoo under 
section 351 of our Act. 

The ne,xt question is whether the indictment can 
be so ,amend,ed as to allow the conviction to 
stand or a new trial to be ordered 1 

The powers of amendment given by the Act are 
very wide. They have been considered by this 
Court in the oases of Rex v. Scully (6 G.L.R. 2,±8: 
23 N.Z.L.R. 380) and Rex v. Sweeney (7 G.L.R. 
529). These cases decided that this Court ought 
not, where the evidence does not establish the 
commission of the offence, charged, but discloses 
the commis,sion of another crime, to amend the 
indictment by ,altering the charge lajd to that of 
a diffe·r,ent offence, in order to make the indict.: 
ment conformable to the proof. 

It was contended on behalf of the Crown that 
the evidence proved that an attempt had been 
made by the, woman Williams to procure her own 
abortion, that the prisoner was by virtue of 
section 90 a party to such attempt, and therefore 
that· the indictment should be. amended so as to 
conform to the evidenoo. The evidence, however t 

was altogether insufficient to prove any such 
attempt on the part of the woman, and the most 
that could be said is that there was some evidenoo 
of preparation to make the attempt. It was 
finally suggesfod by the Solicitor-General that 
the evidence disclosed a conspiracy between the 
prisoner and the, woman Williams to procure the 
miscarriage of the latter, .and that the indictment 
should he amended accordingly and a new trial 
orde,red. This, however, would amount to the 
substitution for the offence, charged in the indict­
ment of a different crime in respect of which no 
indictment :has been preferred against -the 
prisoner, and for wh'ich he is still liable, to be 
proceeded against,and would be, directly contrary 
to the decision of thi,s Court in the case of Rex v. 
Scully (6 G.L.R. 248: 23 N.Z.L.R. 380). 

In our opinion, no amendment that could 
properly be made would bring the facts as stated 
in the, evidence within any of the provisions of 
the Crimes Act, 1908. The conviction must there­
f~re be quashed. 

Solicitors: for the Crown: J. A. Tole, Auck­
land; for tl:ie prisoner: R. A. Singer, Auckland. 

PENMAN V. BENNIE. 

1915, J,uJy 20, 21, 27. Supreme Couirt (Full Court), 
W,e1Ungton. Edwards, Cooper, Cha;piman, JJ. 

Mining law-Inspecting mines'-l!'ailure to ,£nsvect 
-Colliery-Inspecting parts worked out-Daily 
examination-Coal Mines Act, 1908-Second 
schedule-Rules-Construction of. 

?'~e ia;p,pell,amit, a mine m.anag·er, wrus charg·ed with 
fra.~lmg t? ,cause Will rum!derrviewer to ex.amine alil parts of a 
m1irue d1a1liy oo,nb,ary to the Cool Mines Act 1908 and 
the rspeci.al magulations 1lllaJdie thereunder. The dhlllil'gl0 
wa~ foumd,e~ on Rule 8 of the 2nd ,S,chooule to the Act, 
whmh Bpemfies :bhrat the underrviewerr shall e~amine ialil 
partsi of _the mine daily and also iall the air courses 
of. the mme and ru11 stoppings .and bl"attioos oollJllooted 
~nth ~he :same, a,rud camse romedi,es to be provided 
1mmoo1atel,r fo_r all d,efooils that might be found·, on 
1?u,ch e:x,a,mmationrs,. Thie question was whether this 
mv9lvied ~. daily emmination of a lrurge .axea of the 
oollll€iry w:h1ch wras worked out and in which no work 
wa;s ·. g,o,irng on ,and whfoh examin.atiO!ll had 11JOt been 
made. The worked o<ut a,rea had been fenced off as ra 
place 'll!Ot in a;otua1 use in berms of Rule 18 but not shut 
o~ by means of 1mrmia;111ent stoppings from the, working 
m1oos. 'Dhe Stip1erudiary Magistrate ooruviicted the iapipeJ­
lant. On iap,peal, 

Hm,n.-Qu.ashing the conviction that having r·e,ga.rd 
to. R!;les 17, ~' .24 and 41 the words "aU pa,rtis of the 
mmie ... were fam1b~d to bhe :acluaJ. mime in which the 
W'o:rkimg o'f ·the tnme was gomg on. 
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