
WALMIHA SAWMILLING CO., LTD. V. THE 
vVAIONE TIMBER CO., LTD. 

1922, October 18; 1923, Mar('h. 
WPllington. 8tont., C.J ., 
,ind Adams, JJ. 

of App~al, 
tlalmorn.l, 

Land 'Transfer-Revistration-Indefeasible title­
TVhether land bought to existing agree­
ment-Whether doctrine cus to purchas,:;; of land 
vendente lite applicable in respect of land 
'Under Land Tran.~Jer Act-Whether purchciser 
guilty of /rand-Laud Transfer Act, 1915, ss. 
58, 197. 

In December, 1916, Howe, being the owner of certain 
:and under the Land Tra1isfor Act, granted to the 
plain<;;iff Company by agreement in writing certain 
timhr~r-cutting rights over the land. It ,, as decided 
hy tb"' Court of Appeal (1921 G.L.R. 35: 1920 N.Z.L.R. 
6811 that this agreement was not an agreement f.or ,a 
lea~e o" the land, but an agreement for the sale and 
purchn:"e of the sbnding timber with a lic,ense to enter 
and c11t the timber, a11d that the Conrt had therefore 
no jurisdiction to relieve against resci:;sio11 of the 
agreement for breach of its provisions. In August, 1917, 
the plaintiff Company, in order to protect its rights 
uncler the agreement, registered a caveat against the 
land In July. 1919, in conseqnence of aUeg,ed breaches 
of tht1 agreement, Howe purpo,1 ted to detiqrmine the 
agTeement and excluded the plaintiff Company from 
the land. The plaintiff Company t;hen commenced an 
action against Hmve, claiming that he not cntitktl 
· to determine the agreement and that remained in 
foll force a.nd effect. In May, 1920, Sim, J., held (1921 
G.L.R. 1: 1922 N.Z.L.R. 339) that Howe had lawfully 
(leformined the agreement. I u the sam~ month notice 
of appeal from this judgment ,va8 given, but was al­
lowed to lapse. In A ugus.t, 1920, Howe issued n sum­
mons for Temoval of the caveat. On the 9th Septem­
ber after the summons had been heard, but before it 

' determined, the plaintiff Com y gu ve a fresh 
of appeal. On the 20th ember, Sim, J ., 
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order,ed the removal of the caveat (1921 G·.L.R. 22: 1921 Supreme Court. As to the original contract he-
N.Z.L.R. 110). On the 25th SeptembeT Howe entered t H d th W · 'h O •t· '11 
into ,an agreement with W. for the sale of the land ween owe an e aimi a omp.any, 1 WI 
to him for .£18,650, this agreement superseding a pre- be found in Howe v. Waimiha Co. (1921 G.L.R. 
vious agreement between the same parties dated the 35: 1920 N .Z.L.R. 681). It is submitted that that 
29th March, 1920. On the 1,ame day Howe executed a f h · h h 
tr·ansfer to w., nnd this transfer was registered a few w.as a contract o w 1c t e Court would enforce 
d.ay'l !ater. Shortly afterwards W. transferred the land specific performance: Jones v. Earl of Tanker­
to tlie defendant Company, which accordingly became • ville (1909, 2 Oh. 440, 444). Timber is included 
the registere-<l p1,oprietor thereof. It wa~ admitted that 
the defendant Company's title to the land was not in the definition oi' "land" under the, Land 
betkr than that of W. In July, 1921, th,e Court of Transfer Act. The grant of the timber is not 
Appeal held (1922 G.L.R 1: 1922 N.Z.L.R. 339) that registrable under the Land Transfer Act. We 
the plaintiff Company's agreement with Howe ha·d not 
heen lawfully determined. The agreement between submit that apart from the Land Transfer Act 
Howe and W. waR for the, sale of the land free from . the W aione Company purchased this property 
enc·urn brances, and provided that the purc11ase was to · h · f · h 
ine'ude all timber trees standing on the land. If the wit notice o our rig ts, and they are in exactly 
vendor was unable to give a clear title within six the same position as Howe was. 
months tlH:' agreement was to he,come null and void. 
At the time the agreement was signe,<l and the transfer 
executed Howe gave ·w. a written undertaking to in­
deinnify him against all acfions, claims, and demand,­
which might be brought or made by the plaintiff Com­
pany in assertion of any title to the land or timber 
included in the transfer. Counsel had appeared on 
behalf of ,v. on the hearing of the summons for the 
removal of tl1e cnveat. The plaintiff Company now 
claimed a declaration that the defendant Company held 
the land subject to the timber right;, acquired by it 
under its agreement with Howe. 

HELD by the Court of Appeal,-
(1) That vV. did not purc.hase the land subject to 

the rights of the plaintiff Company. 
(2) That the equitable doctTine as to the purc-hase 

of land pendente lite was not in force with respect to 
land under the Land 'l'ranefer Act. 

(3) That the Supreme Court in ordering the removal 
of the caveat contemplated a sale of the land freed 
from the plaintiff Company's cl.aim, and removed the 
caveat in order that such a sale might be effected, and 
that the judgment justified W. in believing, and that 
h3 did honestly believe, that Howe was entitled to se:l 
and he was entitled to purcha:;,e the land freed from 
the rights claimed by the Company, whatm'er the ulti­
mate result of the litigation might be, and that the 
d·efendant dompany was therefore entitled to judgment. 

Per Stout. C.J. (dissenting),-That the conduct oi 
Howe and W. showed that they had a suspicion or 
belief that the judgment they had obtained was not 
co1Tect and might be upset, and that the conduct of 
W. ,ms sue h as to depTi ve him and the defen<lan t 
Company of the right to rely on the conclusiveness of 
t h.e register. 

'l'his wai, a motion for judgment removed into the 
Court of Appeal under A. 64, of the Judicature Act, 
1908. 'l'he facts are set out fully in the judgments. 

Skerrett, J(.C., and Anderson for plaintiff. 
.Johnston and Stanton for defendant. 

Skcrrett, K.G.: 

This is a case removed by order of the Supreme 
Court. It originally came before His Honour· 
Mr. Justice Herdman, who delivered judgment 
in favour of the plaintiff, which judgment was 
reversed by this Court owing to an admission 
by counsel. The matter was referred back to the 

[SALMOND, J. : Have you not the right to 
an assessment of damages against Howe?] 

Yes, if we -SO elect. All that was discussed at 
the last trial before this Court was whether Howe 
was entitled to re-enter on the land or not. If 
we assum_e that the Waione Company has not 
got a Land Transfer title then it is bound just 
as Howe is. The judgment against Howe does 
11ot estop us. All we have is a dedaration that 
Howe's occupation of the land w.as illegal. At 
the time Wilson bought the property there was 

, a judgment against us on the main fact, although 
there was au appeal pending. The first contract 
vV ilson entered into, in March, 1920, was a con­
tr.act to buy subject to our rights, and we could 
not object to that. On 28th July, 1920, the Court 
of Appeal reversed Mr. Justice Cooper's judg­
ment. On 2nd August, 1920, Mr. Gould issued 
a summons for removal of caveat. On 23rd 
August, 1920, the matter was argued and Mr. 
Wilson's counsel appeared, he being instructed 
by Howe's counsel, Mr. Gould. Howe's counsel 
asserwd that the W aimiha Company w.as insin­
cere in its appeal. Sim, J., removed caveat 
because he thought the Waimiha Company was 
not bona fide in its appeal .and that Howe wai­
cntitled to the fruits of his judgment: See In 
re W a.imiha Sawmilling O o., Ltd., ex parte Howe 
(1921 G.L.R. 22: 1921 N.Z.L.R. 110) . 

[ADAMS, J. : Did not that mean that Howe 
could, sell 7] 

No. A caveat prevents registration of any 
dealing with the land. His Honour meant that 
the absolute prevention of registration was to bt' 
removed, but not that an instrument should be 
registered which was not subject to our rights. 
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The judgment was not a determination that we 
had no rights. It did not defeat or destroy our 
unregistered interests. Tne 20th September, 1920, 
was the date 0£ judgment removing caveat-the 
order was drawn up and caveat was removed next 
day. As soon as it was removed Wilson came to 
Auckland on 25th Septem.ber and entered into a 
new contract, and that transfer was registered 
on 30th September, 1920. The purchase-money 
was paid on 25th October, 1920. 

[SALMOND, J.: Howe's agreement was with 
Wilson. not with the Waione Company?~ 

Yt~t Wilson bought on behalf d the Waion0 
l'ornpany. 

LSALMOND, J.: We know nothing of the 
nom1~any, y~~t you attack the Company's 
title.] 

.Johnston: We admit that Wilson's knowledge 
wits the knowledge of the Company. 

[SALMOND, J. : Must not you show that the 
Company was a party to the fraud of 
Wilson?] 

That is admitted. It is submitted that 1t 
cannot be denied that on 25th September, 1920, 
and the 25th October, 1920, Howe and the Waio11e 
Comp.any knew that the appeal was being bona 
fide proceeded with. The agreement was €ntered 
into with the very object of defeating the Wai­
miha Company's rights shoL1ld they be established 
on appeal. The undertaking and indemnity on 
page 50 shows that the. purchase Ly the W aionc 
Company was subject to our rights. Wilson 
bought subject to our rights, and when we got 
registration he says, "We won't b;.~ bound by your 
rights." The undertaking on page 50 must be 
read in conjunction with the March agreement. 
I submit that the ind€mnity shows in substance 
that the land was purchased subject to our righLs, 
wi'th an indemnity against them if they exist. 
As to our obtaining an injunction against the 
sale, we could not have got an injunction, as we 
only had equitable rights over the property. I 
submit: (1) That where a purchaser of land under 
the Land Transfer Act knows of the existence of 
an equitable or unregistered beneficial interest 
in land which will be defeated by registration 
of a transfer to him, he is guilty of fraud if he 
claims to hold land freed or discharged from 
thB equitable interest. (2) This principle is ap· 

plicable unless (a) the purchaser can shelter him­
self behind the judgment of Mr. Justice Sim 
removing the caveat; (b) he is absolved from the 
consequences of committing a fraud because his 
solicitor did not recognise that what he was doing 
was in fact a fraud. (3) No equitable or un­
registered interest in land can be treated as ex­
tinguished or non-exist,ent by reason of an adverse 
judgment i£ it is known that an appeal is being 
prosecuted until dismissal 0£ appt>al on merits 
or for want of prosecution, or by clear abandon­
ment of appeal. We rely on the maxim pendente 
hte nihil 1'nnovetv,r. My submission is that on 
29th March Wilson bought subject to our rights. 
On 25th September he bought without reference 
to our rights. Wilson cannot shelter himself 
behind a solicitor who did not think a fraud was 
being committed. DoZ.us in this case consists in 
the Company disregarding our rights after hav­
ing acquired the property. As to sheltering 
behind Mr. Justice Sim's decision, Mr. Justioo 
Sim did not remove the caveat to give Wilson 
an indefeasible title. It was removed to enable 
the registr.ation of an instrument while, recog­
nising our rights. The text-books. all regard a 
profit a prendre as an inco1·poreaJ lwr~rlitameut 
-it is an interest in land. Mr. Justice Sim 
found that the <:aveat protected an interest that 
was not bona fide. On 25th September they knew 
that Mr. Justice Sim was wrong in his facts and 
that he had been led into the belief that we were 
not sincere in our appeal. Is not that fraud 1 
I cite Mayor of IVeU£ngton v. Public 'l'n.tstee 
(1921 G.L.R. 283, at p. 287: 1921 N.Z.L.H,. 423, 
at p. 433); 1.Yational Hank v. N ati'onal Jlf ortgage 
anrl Agency Co. (1885, a S.O. 257, 262); Locher 
v. Howlett (13 N.Z.L.R. 584, 595); Thomson v. 
Finla11 (5 N.Z.L.R. 203, 207}; ilf errie v. McKay 
(16 N.Z.L.K 124, 127); Hogg's Registration of 
Title to !,and Throughout the Rmpire 141; 
li)l:e Yrw 11. Port Swettenham Hnbber Co. (1913 
A.' 1. 491, 504); In re M onolithfr Bnzldiny Co., 
Taccm v. 'Phe Uotnpany (1915, 1 Oh. 643, 669); Le 
Neve v. l,e Neve (:3 Atk. 646; 2 White and Tudor's 
Leading Cases 196); peru!rnte l-ite nihil innovet1.1,r; 
Wigram v. Buckley (1894, 3 Ch. 48:3, 492); Price 
v. l11·ice rn5 Oh. D. 297, 301, 302). As to a profit 
a prendre being an interest in land, see 11 Hals­
b1,1,ry :340: A'ndean v. _Minister of Stamps (1921 
G.L.R. 567: 1922 N.Z.L.R. 168); Thom on the 
1\,."rcns ,':,'ystem (Canadian) (pp. 158, 165, 171). 
Johnston for defendant: 

I wish to refer to Butler v. Pai-rclough (1917, 
:B C.L.R. 78, 97). 8m£th v. Bssery and H1·own 
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(9 N.Z.L.R. 449) is the parent of Assets Co. v. 
Mere Roihi (1905 A.O. 176). It will only be on 
the clearest proof that this Court will find fraud 
on the part of Wilson. The Court can only find 
against the defendant by finding some degree of 
moral turpitude on the part of Wilson. I submit 
that this Court is entitled to look at the circum­
stances, the reputation and the position of the 
defendant: Smith v. Bssery and Brown (supra). 

(STOVT, O.J. : The question is one of law. 
Do the things done by Wilson come within 
tho statute or do they not n 

That is so 

[SALMOND, .J. : There is no such word as 
"moral turpitude" in the Act. The word used 
js "fraud," and if what Wilson did was fraud 
hr .. comes within the words oj the statute.] 

Yes, but "moral turpitude" is used frequcnUy 
in the cases. My learned friend said that th€ 
facts disclosed fraud of' two separate natures­
(!) he said the defendant conspired with Gould, 
Howe's solicitor, to defraud plaintiff of its 
rights; (2) he said that after buying the prope.rty 
expressly subject to plaintiff's rights he deliber­
ately used registration under the Land Transfer 
Ad t(, defraud plaintiff of its rights. The first 
allegation is the more serious. If any fraud at 
all were found in this case the facts would l)P, 
rnore in accord with this first allegation than the 
second one. The second allegation was fraud. 
with an eye on McDonald v. Wellington c,ity 
Corporation, and Mr. Justice Salmond's remark~ 
therein. \Vfl say that the first agTeement was no~ 
subject to p]aintiff's rights. 1'he price whicb 
Wilson paid shows this. 

8/.;crrett. J(.C.: What I said was that Wilsor. 
bought subject to his obtaining a title clear from 
the plaintiff's rights. 

Jolinston·: Then the second allegation falls t,Q 

tlte gronnd. 

[SALMOND, J.: If you had known that there 
were valid rights of the plaintiff over thf' 
property. would you have been ,guihy of 
fraud 1J 

Yes. But we had merely been informed that 
thero were disputed rights. As to Mr. Skerrett's 
attempt to infect us with what he almost calJed 

Gould's fraud, in the case stated which came 
before this Court Mr. Anderson admitted that 
Wilson acted in good faith: See 1Vaimiha Saw­
milling Go. v. Wa'ione J1,£mber Co. (1922 G.L.R. 
223, 295: 1922 N.Z.L.R. 89). Tt is clear, t,here­
fore, that fraud was not obviou:-1. 

[STou·.r, O.J. : But you cannot use the ad­
mission, as it was made only for the purposes 
of the argument.] 

[SALMOND, J. - Do you say that Wilson 
believed that the appeal was abandoned n 

Most certainly. 

[HOSKING, J. : Is he not, then, protected 
under the Land Transfer Act i Tha,t would 
remove all moral fraud.] 

[HOSKING, J. : The bona fides of Wilson's 
belief as to the appeal going on iR the crux 
(}f the whole matt~r n 

Yes. Mr. Justice Sim, in deciding as t,o re· 
moval of caveat, had to decide between two 
equities-· (1) r_ights of Howe as vendor; (2) rights 
of Waimiba Company which he had already de­
termined against. 

tSALMOND, J. : Do you admit that Gould 
knew the appeal was a gen.uino on.e ?] 

Mo, certainly not. He thought the appeal was 
not a genuine one. He thought it was a bluff. 
Gould was not our agent. Gould acted for Howe. 
If hr, did not aet with good faith it docs not 
afi\•.ct us. Wilson's evidence is not only consistent 
with a man acting bona fide, but, further, no 
suspicion of mala fides can be attached to him. 
He paid over £19,000. There is no suggestion 
that Wilson desired to act fraudulently. His 
solicitor, Harns, acted reasonably and properly. 

[SALMOND, J.: You h.uow why Gould was jn 

r hurry to register, namely, that Waimiha 
might apply for an injunction n 

But Wilson was bound to complete at that date. 
As to specific performance, apart from land you 
cannot have judgment for specific performance 
and damages: Dominion Coal Go. v. Dominion 
Iron and St.eel Go. (1909 A.O. 293). On the 
question of privity: Bagot Pneumatic Tyre Co. 
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v. Clipper P1ie1tmatic Tyre Go. (1902, 1 Oh. 140). 
I refer to II owell v. Union Bank of Australia 
(6 N.Z.L.R. 567). In that case caveat, was re­
moved because specific performance of the agree­
ment was impossible: In re Thomson, ex parte 
Pindlay (5 N.Z.L.R. 52). If the caveat is pro­
t.P.cting an agreement which cannot be performed 
and is not going to be performed the Judge will 
order it to be removed and leave the caveator to 
his remedy in damages if he has one: Fooks v. 
Ch1.tnh Property Tru,stees (Colonial Law· Journal, 
p. 1); Butler v. Fairclough (supra) (at p. 92). 
Tho liquidator could not have obtained specific 
performance. A bankrupt cannot do so: Fry on 
Spee1/ic Performance (5th ed., p. 476); M cM ana­
way v. Cleland (l C.A. 343). The Court will not 
readily grant specific performance when it cannot 
see it enforced. There was a condition precedent 
to the performance of the agreement which 
plaintiff relied on in the Court of Appeal, 
namely, as to grant of right of way, and which 
has become impossible of performance. This ques­
tion was already raised and abandoned by plain­
tiff in first action on appeal from judgment of 
Mr. Justice Cooper. In the Waimiha main case 
it was· clearly held that the facts in the main 
c11sc were such as to bar specific performance. 
The Court will not grant specific performance 
of ancillary contracts if performance of main 
contract is impossible. 

Stanton in support: 

Gould suggested that Wilson should be sepa­
rately represented by counsel. Howe's sole pur­
pm;e was to sell the property to a purchaser to 
enable Howe to destroy the Company's rights. 
Mr. Justice Sim considered the conflicting claims 
of the two parties : In re W aimiha S awmilling 
Co. (1921 G.L.R. 22: 1921 N.Z.L.R. 110). The 
view the Judg~ took was that Howe's claim must 
prevail in one respect, that he could deal with 
the property as if the Company's rights did not 
prevail. 

t SALMOND, J.: But the permission to deal 
with the land should be subject to Wairniha 
Company's rights.] 

'The man that Mr. Justice Sim considered 
should not suffer an injustice was Howe. The 
inference from the judgment was that unless the 
caveat was disposed of Howe could not deal with 
his land. The W aione Company wanted the land 

Justice Sim. We rest on his judgment. No 
misrepresentation has been shown to have taken 
place jn the case as put before Mr. Justice Sim. 
Everything that Mr. Gould has been shown to 
have done is quite consistent with merely a keen 
regard for his client's interests. Gould was in 
no way our agent to affect us with notice or 
knowlcdg,e except so far as has been shown that 
he communicated to us. 

[STOUT, C.J.: Sim, J.'s, judgment un 
caveat .did not destroy your knowledge of 
the facts n 

One of the facts was the removal of the ca1)eat. 

[HosKING,, J. : There is nothing to show 
that Wilson believed these rights to be well 
founded.] 

There is everything to show that he did uot. 
This is not the first case in which the Supreme 
Court has removed a caveat to enable dJalings to 
be registered: Plirnmer v. J::Jt. Jlam· (9 G.L.R. 
57). As to haste with which transaction waR 
completed and the obtaining of the indemnity 
as indications of fraud, the reason for hast.e is 
explained by Gould, namely, that Howe was 
losing all the time. The haste was on Howe's 
side, not on defendant's. The doctrine of Us 
pendens has no application to land under Land 
Transfer Act. 'fhe pendency of' litigation is only 
one of the matters to be taken into consideration 
in regard to transactions dealing with land. For 
the law on lis pendens in England se,c Jr igram 
v. B,uckley (1894, 3 Ch. 483). In New Zealand 
by our original deeds \registration ordinance 
registration of li1, vendens was provided for : 
P1Y),l.;., v. C'hurch Property Trustees (Col. Law 
Journal 1). The English doctrine of lis 7,endens 
]wing notice to all the world does not avail in 
New Zealand: De,eds Registration Act, 1903, s. 18. 
As to Land Transfer land and l,is pendens, see 
Re Tanner (5 N.Z.L.R., S.C., 102). The caveat 
in our case brought the matter before the Court. 
I say there is a distinction between a disputed 
claim and an admitted right: NZ:cholson v. Bank 
of New Zealand (12 N.Z.L.R. 427). As to fraud 
and mistake: Kerr on Praud and i.llistake (5th 
ed., 474, 476). We take our stand on that and 
say that the evidenoe is consistent with fair 
dealing and honesty and with nothing else 

Skerrett, K.C., in reply: 

discharged from Waimiha Company's rights. We My friend is quite incorrect when he says that 
do not go back beyond the judgment of Mr. in England you require registration of a 
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Stout, O.J. 

[SALMOND, J. : How do you bring the matter 
1mder the Land Transfor Act ?] 

I merely point out that the caveat takeR the 
p1t.,•.:.'.e of registration of lis vendens. Fraud in 
this case consists in knowing that an appeal was 
being genuinely proceeded with and taking a 
trans.fer for the purpose oi destroying what may 
be an existing right. In Butler v. Fairclough 
(snpra) there was no notice of the charge at all, 
and it is eompletely distinguishable. Although 
notice of an unregistered instrument is nothing, 
yet if registratio~ is acquired for the purpose 
and with the effect of defeating the unregistered 
instrument. that is fraud. . 

[HosKING, J.: You must necessarily destro1 
the unregistered interest if you rcgistr.r. 
How can you be said to be fraudulent if you 
do what the Act says you can do 11 

Wilson was not bound to complete under the 
first agreement. As to "a clear title," this must 
be read with the existing circumstances. Wilson 
L0ught the land under the first agreement only 
if Waimiha's rights were determined. This docu­
ment was executed in March and the judgment 
of Mr. Justice Sim was not until April or May. 
I say it is fraud for a man to take a title nnder 
the Land Transfer Act knowing that such action 
will defeat an unregistered interest. 

L8TRINGER, J. : 
has a Rupreme 
favour n 

Notwithstanding that he 
Court judgment rn his 

But (1) Mr. Justice Sim's judgment did not 
deal with Waimiha Company's rights; and (2) 
Mr. J usticc Sim's judgment was procured by 
I:fowe with the concurrence of Wilson, and if 
the judgment destroyed our rights Wilson cannot 
avail himself of it. The crucial date is 25th Oc­
tober, not 25th September, 1920. It is suhmitted 
that the opinion given by Mr. Harris that regis­
tration under the Land Transfer Act gave an 
indefeasible title is valueless on the question of 
whether Wilson was fraudulent or not. 

[SALMOND, J.: Whether the conduct was 
fraud i2 a question of law, of course n 

Yes. Unless the agreement between Howe and 
tbe Waimiha Company creates an interest in 
land we cannot succeed. Waimiha Company's 
rights run with the land. I rely on J one8 1.J. 

Tanli:erville (supra). This Court held that the 
agreement was one for the sale of timber, but 
also gave an interest in land. I rely on Howe v. 
Waimiha Sawm,illiny Oo. (1921 G.L.R. 35: 1920 
N.Z.L.R. 681). 

[SALMOND, J. : How can it be both a profit 
a prendre and a sale of goods ?] 

That may be a criticism of the judgment, but 
I am entitled to rely on it so far as it is in my 
favour. The right to go on soil and cut and 
mill the timber can run with the land. H is an 
interest in land. A person who purchases with 
knowledge of the right takes subject to it: Baf!Ot 
Pneumatic T11re Co. v. Clipper Pneumatic 7.1yre 
Co. (1902, 1 Oh. 146, 157). The royalties are pay­
able to the Waione Company, because it is en­
titld as against Howe to the use of his name for 
the purpose of enforcing the terms of the contract. 

rSALMOND, J. : YOU are trying to make an 
elaborate timber agreement run with the land 
in equity 1] 

Privity of estate is unnecessary for my argu­
ment. All I say is that the W aione Company 
bought subject to Waim1ha Company's rights. 
This Court is not being asked for a decree of 
specific performance. We are asking for a de­
claration of our rights and also for an injunc­
tion which is claimed under "further and other 
relief." I ask for an injunction in the terms 
of Junes v. l!t'arl of 'Pankerville (1909, 2 Oh. 440). 
I submit that none of Mr. Johnston's points are 
applicable. This Court is not being. asked for 
specific performance. None of these defences are 
pl.eaded and are not disclosed on the facts. 

U11,r. adv. vult. 

STOUT, O.J.-This is a case moved into the 
Uourt of Appeal for judgment. The main and 
in,portant facts are not in dispute. 

One Thomas Howe was the registered owner of 
land known as Rangitoto Tuhua No. '05 IC. BJ,· 
an agreement in writing he sold certain rights 
to such land to the plaintiff Company. The Com­
pany lodged, in pursuance of the provisions of 
the Land 'l'rarnsfer Act, a caueat forbidding 
dealings with the htnd. lt was assumed, ap-
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parently, that the agreement made between the 
plaintiff and Howe was not registrable. The 
Company entered into possession and erected 
buildings and other improvements on the land 
and cut down trees and removed timber in pur­
suance of· the agireement. After a time Howe 
alleged that the plaintiff committed a breach of 
the conditions or agreements in the agreement 
1,nd gave notice that he determined the agreem-Ant. 
He claimed to exclude the plaintiff from posses­
sion. The plaintiff then commenced an acbon to 
have it declared that its rights still existed and 
that Howe had no right to determine the agree­
ment. It is not necessary to refer to other pro­
ceedings between Howe and the plaintiff. This 
action against Howe was heard in the Supreme 
Court before His Honour Mr. Justice Sim, and 
he ga,e judgment in favour of Howe, holdiug 
that the agreement had been rightfully deter­
mined. This judgment was given on the 13th 
May, 1920. Against this decision a notice of 
appeal was given, but this first notiee was not 
completed by security. On the 2nd August Howe 
issued a summons to remove the caveat. He had 
pnqr t,.> hiR summons being issued and whilst this 
caveat still remained registered against the land, 
namely, in .July, entered into an agreement ot 
sale with one Robert Adams Wilson as trustee 
for the defendant. One paragraph (hereinafter 
callea "A") of this agreement was: "The vend0r 
covenants that hP. wil1 use his best endeavours 
to obtain a clear title to the said lands within a 
period of twelve months from the date hereof 1 

provided that if he is unable to give such title 
within such period the purchaser may refuse to 
continue with the sale and may demand the rP­
turn of the deposit of one hundred pounds, pro­
vided that the vendee shall not be liable to any 
action for damages or specific performance.'' 
This agreement referred to the plaintiff's rights, 
which it was assumed might bar a clear title 
being obtained. And it is to be observed that 
this agreement with paragraph A was made after 
the judgment had been pronounced. This showR 
that even then both parties were dubious as to 
Howe's right to sell. 

The summons for the removal of the cavecit 
came on before His Honour Mr. Justice Sim, 
and at the hearing, of the summons counsel for 
Mr. Wilson was heard. This counsel stated in 
writing, inter alia, as follows: "I respectfully 
submit that rescission ap.d re-entry and the grant 
ing of relief against f'orfeiture (assuming, con­
trary to tp.e jud~ment oi the Oourt of Appec1,l, 

that there is any jurisdiction to grant relief) 
Waimiha Company has no estate or interest in 
the land which could support a caveat. I adopt 
Mr. Gould's argument that Waimiha Oompany'K 
agreement is absolutely gone and the Court could 
not, set it up again, and I rely upon cases citerl 
by Mr. Gould-Dendy v. Bvans (1910, 1 K.B. 
268) and your Honour's decision in H emP,ra te 
Whetu v. Beale (32 N.Z.L.R. 710)." 

This counsel could have been heard only 011 

thP- assumption that his client had some interest 
in the matter litigated. Notwithstanding that 
an appeal properly lodged was pending His 
Honour ordered the caveat to be removed. The 
order was made on the 20th September. 

The appeal had been lodged on the 9th Sep­
tember, 1920, and due security given, and Howe 
and Wilson both knew that the appeal was pend­
ing, security lodged, and that the necessary steps 
were being taken to get the case ready for hearmg. 

An appeal against a final judgment in an 
action is in time if made within four months 
after judgment has been pronounced. This time 
had not, therefore, expired when the notice ot 
appeal was given. 

On the 25th September Howe and the defendant 
entered into a fresh agreement for the sale of 
the land. It contained thes~ provisions: - -

"~. (b) The balance or sum of eighteen 
thousand six hundred pounds (£18,600) shall 
be paid within seven (7) days after the vendor 
shall have executed and registered under the 
provisions of the Land Transfer Act a proper 
and valid transfer of the freehold premises 
and a proper and valid assurance by way of 
sublease of the leasehold premises both free 
from encumbrances. 

"11. Provided always and iL is agreed that 
if Waimiha Sawmilling Company, Limited 
(in liquidation), shall by means of an in­
junction restrain the registration of the 
transfer and sublease to be executed pursuant 
to this agreement and thereby cause delay, 
th(m and in such case the interest payable 
under clause 4 hereof shall abate and cease 
t,o accrue during the period of delay. 

'
112. If the vendor shall be unable so to 

clear his title within six calendar months 
from date hereof as to allow registration of 
assurances of the land sold, then this agree­
ment shall become null and of no further 
force or effect and the vendor shall 1·epay 
the deposit of one hundred pounds herein-
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bdore mentioned and the purchaser's half' 
costs 0£ the aforesaid survey, but the vendor 
shall not b.2 liable to any further or other 
demand or claim for damages, specific per 
formance or otherwise.'' 

This proviso was a variant of paragraph A in 
the first agreement, but it shows that even after 
the removal of the caveat both vm1dor and vendee 
had at least doubts as to their legal position. 

Notwithstanding this agreement the appeal 
proceeded and was heard by the Court of Appeal, 
and the judgment pronounced by the Supreme 
C.iurt that the agreement had been properly de­
termined was reversed. 

On the 25th September, however-that is, the 
same day as the agreement last referred to was 
made-a transfer of the land by Howe to Wilson 
nH trustee :was executed. Thereafter this action 
was commenced for a declaration that the plain­
tiffs are entitled as against defendant to-

(a) A declaration that the plaintiff ii:i en­
titled as against the defendant to possession 
of all and singular the land, machinery, 
plant, and timber-cutting and other rights 
as set forth in the agreement mentioned in 
paragraph 3 hereof, and that it is entitled 
to exercise such rights against that portion 
01 the said land purchased by the defendant: 

(b) Tho costs of this action; 

( c) Such further or other relief as to this 
Honourable Court seems meet. 

And it appears to me that tho sole question 
is whether by virtue of ss. 58 and 197 of the Land 
Transfer Act, 1915, the title of the defendant 
Comp.any is secure and the plaintiff's rights haw 
been destroyed. These sections are as follow:-

"58. Notwithstanding the existence in any 
other person of any estate or interest, whether 
derived by grant from the Crown or other· 
w-ise, which but for this Act might be held 
to be paramount or to have priority, tht' 
registered proprietor of land or of' any estate 
or interest in land under the provisions of 
this Act shall, except in case of fraud, hold 
the same subject to such incumbranoes, liens, 
estates, or int.crests as may be notified on 
the folium of the Register constituted by the 
grant or certificate of title of such land, but 
absolutely free from all other incumbrances, 
liens, estates, or interests whatsoever: 

"(a) Except the estate or interest of a pro­
prietor claiming the land under a prior 
certificate of title or under a' prior grant 
registered under the provisions of this Act; 
and 

"(b) Except so far as regards the omisswn 
or misdescription of any right of way or 
other easement created in or existmg upon 
any land ; and 

"(c) Except so far as regards any portioI! 
of land that may be erroneously incl11ded in 
the grant or certificate· of title of such regis­
tered proprietor by wrong description of 
parcels or of boundaries. 

"197. Except in the case of' fraud, no person 
contractin~ or dealing with or taking or pro­
posing to take a transfer from the registered 
proprietor of any registered estate or interest 
shall be required or in any manner concerned 
to inquire into or ascertain the circumstances 
in or the consideration for which such regis· 
tered owner or any previous registered owner 
of the estate or interest in question is or 
was registered, or to see to the application 
of the purchase-money or of any part thereof, 
or shall be affected oy notice, direct or con­
structive, of any trust or unregistered in­
terest, any rule of law or equity to the 
contrary notwithstanding, and the knowledge 
that any such trust or unregistered interest 
1s 111 existence shall not of itself be imputed 
as fraud." 

The ques.tion is, then, was the defendant Com­
pany guilty of fraud within tp.e meaningi of the 
statute'& What is "fraud" is not defined in the 
statute. There have, however, been some cases 
in N cw Zealand in which a definition may be 
said to have been given. 

The main case relied on is, no doubt, J1 he 
Assets Company v. Mere Roihi (1905 A. 0. 176), 
and by it this Court is bound. The principle 
laid down in that case is twofold: (1) that there 
must be fraud proved against a purchaser for 
value before a registered title is invalidated; 
(2) that the fraud of persons prior to their ac­
quiring title shall not after registrat10n in­
validate the title of a purchaser for value unless 
knowledge of that fraud is brought home to the 
persons or their agents. The Court held that 
the directors of the appellants had no such know~ 
ledge. This rea1ly summarises that decision. In 
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my opinion this does not settle the question 
raised in this case. The qu8::;tion here is, was 
there fraud? 

In Thomson., v. Finlay (5 N.Z.L.R., S.C., 203) 
it was held that if a purchaser acoepts a pur­
chase subject to a contract in existBnoe but not 
registered it would be a moral fraud for him 
to repudiatB it even though it was unregistered. 

In Locher v. Howle.tt and Others (13 N.Z.L.R. 
584, at p. 595) it was said: "It may be considered 
as the settled construction of this enactment that 
a purchaser is not affected by knowledge of the 
mere existfnoe of a trust or unregistered interest, 
but that he is affected by knowledge that the trust 
is being broken, or that the owner of the un­
registered interest is being improperly deprived 
of it by the transfor under which the purchaser 
himself is taking. The question, then, is, did 
the defendant Gotch know that Locher was being 
improperly deprived of his equitable interest 7" 

After reviewing the facts Mr. Justice Rich­
mond, who decided the case, held he was, and 
said that, "taking together all these circum­
stances, it is apparent that Gotch, if possessed 
of the common understanding of mankind, must 
have been made aware before he completed that 
he was in all probability buying a lawsuit." And 
His Honour ended by saying: "It may be going 
somewhat beyond what has been as yet expressly 
decided upon the subject, but I hold that, where 
the circumstances are such as should raise in the 
mind of a purchaser a strong suspicion that the 
transaction in which he is engaged is fraud on 
the right of another, he is bound to go no further 
in it without full inquiry, and that to omit such 
inquiry is a want of honest dealing. Voluntary 
ignorance is in law generally equivalent to know­
ledg1e. Gotch. in my opinion, if he were ignorant 
at all, was voluntarily ignorant. I hold, thDre­
fore, that he is not entitled to sheltier himself 
under s. 189." 

All that Kirkpatrick and Barclay v. Hutchiwn 
(6 G.L.R. 510: 23 N.Z.L.R. 665) held was that 
there, must be fraud. The headnote thus sums up 
the decision: "The circumstances must bfl such 
as to raise a neoessary inference of dolus, and 
must not merely amount to that culpa lata upon 
which tho doctrine of constructive or equitable 
fraud is based." These three cases have been 
held authorities by our judicial tribunals. and 
they do not conflict in any way w1th 1'he Asse:ts 
Uomvany v. llf ere Roihi. 

The case of Fels v. Knowles (8 G.L.R. 627: ->fi 
N.Z.L.R. 604) has really no bearing; on thi::; case, 
as the lessee relied on s. 87 of the Act, which. it 
was held, gave the lessee a statutory right tu \~11-

force a contract of sale made by the registered 
proprietors, who were trustees, though under 
their trust deed the trustees had no power to sell. 

In this case the caveat was removed, and, so 
far as I know, a caveat has never, until this case, 
been removed where there has been a reasonahl~ 
question to argue. I said in Plimmr:r 1;. St. 
Maur (9 G.L.R. 57: 26 N.Z.L.R. 294, at p. 296): 
"In my opinion the ca,ueat cannot be set aside 
unless the claim to the estate appears to be 
without any validity. If there is any reasonable 
question to argue the Court should not remove 
the caveat, but permit the matter to be litigated." 
In so making this statement I was following the 
universal practice. 1£ it be said the plaintiff 
c0uld have appealed against the rtimoval of the 
caveat, the answ{)r is that could have been of 
no avail, for by Rule 20 of the rules of the 
Appeal Court it is said: "An appeal shall not 
operate as a stay of execution or of proceedingi:; 
under the decision appealed from, except so far 
as the Court appealed from, or any Judge 
thereof, or the Court of Appeal may so order. 
a.nd no intermediate act or proceeding shall be 
invalidated except so far as the Court appealerl 
from directs." 

The Court of Appeal was not in session, and 
the Judge of the Supreme Court sitting at Auck­
land had determined that the caveat was to be 
removed so that Howe should sell and transfer 
the land, and it would have been futile to lodg~ 
an .appeal, as before it could be heard the 
transfer would be registered, and the Court was 
not likely to prevent-in fact, could not cou­
sistently prevent-registration whilst it had re­
moved the cavea.t. 

·l'he undeniable facts in tho caoo are : 

(I) The defendant Company knew of the agre0-
ment between Howe and the plaintiff. 

(2) It knew that the Supreme Court had de­
dared that agreement at an end. 

(3) It knew that an appeal was pending against 
that judgment. 

( 4) It had taken part in the proceedings to 
get the cavea.t removed, notwithstanding the 
appeal. 

(5) It had made a purchase when the caveat 
was in existence and registered. 
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(6) It got the caveat removed by His Honour 
the Judge .assuming that an appcnl waR not, tn 
hJ proceeded with. 

(7) It did not appear that His Honour the 
Judge was informed that the printing nf th(\ 
appeal was b::ing proceeded with. 

(8) In Mr. Gould's evidence (Mr. Gould was 
solicitor and counsel for Howe) it is sai<l: "On 
the 21st Scpkmbcr I did not express doubt as 
to the appeal going on. I knew the notice of 
appeal ha,d been given and security had been 
gjvcn and the case was being printed." 

(9) His Honour the Judge would, it must he 
assumed. not have ordered a removal of the 
ca.1,eaf if he harl known that the appeal pendi11g 
was heing proceeded with. 

(10) The paragraph A in the first rnle agree­
ment which 1 have already (JUoted and thf' 
"variant" i,:i thn Recond sale agreement show that: 
the vendor and vendec knew that Howe was 
selling, and the defendant Company, through itP 
trustee, buying ·what Mr. Justice Richmond had 
eaTled a ulawsuit." They were not convincrrl 
Howe had a right to sell, or else why these twn 
proviRions ? 

In my opinion the action of both Howe an r1 
Wilson was to get the caveat removed by any 
means, so that a transfer might be executed .and 
rBgistered and thus the title of a purchaoor be 
made complete and the rights of the plaintiff 
destroyed. 

Suppose thP. decision of a Judge in Chambers 
is wrongly made per ·incnriarn, is there to be 
no relief to one whose rights are disregarded? 
If so, the Land Transfer Act. instead of heing 
a great boon, will work a great evil. 

In this case it must be assumed the Court was 
wrong in giving judgment for Howe, for the 
Court of Appeal decided the appeal in the plain­
tiff's favour, and that decision has not been 
appealed from. 

It. may he pointed out that in divorce proceed­
ings up to the amending Act of 1912, though a 
rule nisi for divorce had been made absolute, 
nevertheless, there being a right of appeal, ::\, 
marriage by either of the parties was not valid 
till the time for appealing had expired. Section 5 
of the Divorce and Matrimonial Causes Amenrt 
ment Act, 1912, had to be pass<'d to validate such 
marriages. It said: "N 0i marriage which has 
bLen heretofore oelcbrakd after the making of .11, 

decree absolute for tp.e dissolution of the prior 

marriage of either of the parties shall be deemed 
to ho or to have been invalid merely on the 
ground that it was so oelebrated bAforfl the ex­
piration of the time limited for .appealing against 
that decree: provided that nothing in this section 
shall invalidate any marriage celebrated between 
any persons before the passing of this Act." 

It has been argued, however, that as the 
Supreme Court had determined the caveat must 
be removed, the parties were free to carry out 
their contract and to get the property trans­
ferred. They were not free to do so if they 
believed that the judgment they got was not cor­
nict law and might be upset; and th.at they had 
Emch a suspicion or belief is, I think, shown by 
their conduct. They made a new agreement after 
the judgment, though the terms of the new agree­
ment do not seem to have been different from 
the agreement made when the caveat was jn 
<Bxistence. Judgment was given on 20th Septem­
her, and on 25th September a new _agreement was 
made and a, transfer was executed, and the 
transfer on the same day was registered in the 
Lands Registry. Why this great haste 7 It is 
true the learned Judge had said it would be a 
hardship amounting to injustioe to wait for the 
decision of the Court of Appeal, and he pointed 
out the delays that might occur if the Appeal 
Uourt's decision happened· to be in Howe's favour 
and it' a further appeal- was taken to the Privy 
Council. These statements may be strong reasons 
for abolishing the right of appeal to His Majesty 
in Council or of not allowing even an appeal to 
a local Court of Appeal. But our law has given 
rights of appeal to litigants and they cannot be 
ignored. We must follow Lord Mansfield:s judg­
ment in Rex v. Wilkes (4 Burr. 2527) and repeat 
that we are bound to say, "fiat jiistitia ruat 
cr..elwrn," that is, to administer the law whatever 
may happen. But if the Court, were called upon 
to consider the consequenoes of removing the 
caveat, surely there would be a p;reater injustice 
done to the plaintiff than to the defendant. All 
that the defendant could suffer was delay, and 
perhaps a preserva.tion for a short time of a fast­
rflceding kauri forest, whilst. on the other hand, 
t,he plaintiff's rights would he destroved. And if 
this Court determines that the defendant is not 
bound Lo fulfil Howe's undertaking the plaintiff 
must suffer Further, even in the "variant" 
provision in the second agreement of the 25th 
September the parties assumed six months might 
elapse before Howe's title was clear. Does this 
not conclusively show that both believed that thG 



192~::-AuousT 24. GAZETTE LAW B.KPOH.T8 363 

deRtruction of the caveat ha,d not ended the plain­
tiff's rights? If so. then the cases cited apply 
and the judgment must be for the plaintiff. 

Has, then, any injustice been done? It has 
Leen attempted to be done by the defondant, and 
Howe obtaining his Honour the Judge to cancel 
rl- r.wveat, His Honour being led to believe b;v 
them that the plaintiff did not intend to appeal. 
Can it be said that they were warranted by the 
facts in making such a representation, and if 
not, can their conduct be called honeRt, i 

This is not the case of a purchaser merely with 
a notice of existing rights of some other person, 
which rights make it dishonest, for the registered 
owner to sell as he purposed to do. The pur­
chaser had such notice, but the purchaser in this 
case is not a mere passive buyer; he aids and 
conspires with the seller to get that removed--­
the caveat-which if not removed prevented him 
getting a transfer. He had first purchased when 
the caveat was valid and existing. 

'rhe provisions in our Land Transfer Act for 
different crweat8 were rneant to give some security 
to persons who were contracting about land held 
nnder the Act! but if this kind of action by a 
seller and a purchaSBr were upheld then those 
provisions may b2 deemed abrogated. In my 
op1nion the Court ought to declare that the con­
duct of the defendant has been such as to deprive 
it of relying on the conclusiveness of the Register. 
Tn so deciding I am of opinion that the Court 
would be following two decisions of the Supreme 
Court, namely, the decision in Thomson 1,. Finlay 
::ind the decision in !,ocher v. Howlett and Others. 
They were decisions given by two of' the greatest 
real property lawyers we have had in our judi­
~iary-the late Bir Joshua Williams and the late 
Mr. Justice Ri<'hmond. In fact, to give judgment 
for the defendant would, in my opinion, overrule 
tlH~se two decisions. The defenda,nt, through its 
trustee, did more than was done in these cases 
by those who relied on the validitv of the 
l-1egistry. 

'rhe judgment should therefore, in my opinion, 
declare, not that the transfer is invalid, but that 
the defendant as purchaser is bound by the rights 
grantt'd to the plaintiff by Howe, anrl that th0 
C'osts of the suit should be borne bv the defendant. 

HOSKING, J.-This is an action to have it de· 
clared that the plaintiff is entitled to certain 
rights in and over a parcel of land of which the 
defendant is registered proprietor 1,mder the 

Land Transfer Act, it being alleged that the de­
fondant's · registration was obtained by fraud en· 
is being improperly made use of to defeat the 
plaintiff's rights. 

Evidence \Vas taken before the Supreme Court 
in Auckland, and the plaintiff's motion for judg­
ment comes before this Court under an order for 
removal made pursuant to s. 64 of the .T udicature 
Act, 1908. 

Originally one Howe was the registered pru· 
prietor of an estate in fee simple in the land 
in question, on which was a large quantity of 
grmving timber. By an instrument in writing 
of the 23rd December, 1916, not registrabfo unrlcr 
the Act mentioned, Howe created in favour of 
the plaintiff certain rights affecting the land and 
lhe timber thereon. In order to protect these 
rights the plaintiff in 1917 lodg,:ed a .caveat 
against dealings, claiming an cstafo or interest 
by virtue of the instrument referred to. For 
alleged breaches of conditions contained in the 
instrument Howe in July, 1919, affcct.ed to deter­
mine the rights. The plaintiff thereupon brought 
an action .against Howe to have it declared that 
the determination was invalid. Certain nrc­
limj.nary questions arising out of the action came 
he fore this Uou rt, as reported in 11 owe v. IV ai 
m.iha Sawm,,:zz,ing Co. (1921 G.L.R. 35: Hl2U 
N .Z.L.R. 681), and on the 28th July, 1920, it 
was held, reversing the decision of the Court 
helow, that the instrument was not a lease withrn 
the proviBions of the Property Law Act, 1908, 
relating to relief against forfeiture, but was i11 
suostance a contract for the sale of the growing 
timber, and therefore of goods within the Sale 
of Goods Act, 1908, with an incidental right of 
entry to cut, remove, and mill it, although a,~ 

regards the mill site and, perhaps, the part.fl 
occupied by tram lines, ways, and dams the 
Court intimated, without deciding the question, 
that it might be held that there was a right of 
exclm;ive possession on the part of the Company. 
For the pnrpost1R of this present case I shall 
assume that there was a sufficient estate or in­
terest in land to support the caveat. 

Meanwhile the action was tried by the Sn1,reme 
Court, and on the 29th April, 1920, judgment was 
given in favour of Howe and was formally en­
tered on the 13th May following, as follows : -
"That plaintiff recover nothing against defonda,nt 
on claim for damages and that judgment be ac­
cordingly entered for defendant, and that the 
plaintiff's prayer for relief ag.ainst forfeiture of 
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his rights and interests be reserved for further 
consideration, and that the question of the costs s':.:~~~::No of the action be reserved for further con-

Co., LTD. sideration." 

1922-23 1916, that this action has been brought, the par­
ticular allegation of fraud being that the transfer 
from Howe was, with £ull notice of' the plaintiff's 
rights, fraudulently obtained with the object of 
depriving the plaintiff of those rights, and that 
pursuant to an intention formed when the trans­
fer was taken the defendant has fraudulently 
declined to allow such rights to be exercised, and 
fraudulently claims that it purchased and holds 
the land freed from the burden of such rights. 
These allegations are, of course, made so as to 
bring the case within the exoeption in case of 
fraud from the protection afforded to transferees 
by s. 197 0£ the Land Transfer Act. That section 
is as follows: -

v. 
Tmi: 

WAIONE 

TIMBER 

Co., LTD. 

Oeurt of 
Appeal 

N otioo of appeal against this judgment was 
served on the same day, but, due security not 
having been given within six days, that notir..eJ 
in terms 0£ Rule 22 of the rules of the Court of 
Appeal, must be deemed to have been abandoned. 

Following up the judgment, Howe on the 2nd 
August, 1920, issued a summons against the Com­
pany for an order for removal of its caveat, and 
on the 20th September, 1920, judgment was given 
ordering the removal, and an order to that effect 
was lodged at the Land Transfer Office on the 
following day. "Except in the case of fraud, no person 

Now, after the action against Howe had been contracting or dealing with or taking or pro-
commcnccd, he on the 29th March, 1920, entered posing to take a transfer from the registered 
into an agreement with one Robert Adams Wilson proprietor of any registered estate or interest 
for the sale of the freehold land mentioned, to- shall be required or. jn any manner concerned 
gether with some leasehold and certain rights, at to inquire into or ascertain the circumstances 
a price of which a small deposit was made, and in or tho consideration for which such regis-
the balance was to be paid when Howe should tered owner or any previous registered owner 
be in possession of a good clear and unencum- of' the estate or interest in question is or was 
bered title, with a provision that if a clear title registered, or to see to the application of the 
was not obtained within twelve months the pur- purchase-money or of any part thereof, or 
chaser might refuse to complete and claim the shall be affected by notice, direct or con-
return of the deposit. On the 25th September, structive, of any trust or unregistered in-
1920, a fresh agreement was entered into for the terest, any rule of law or equity to the con-
sale of the freehold land mentioned, together with trary notwithstanding, and the knowledge 

that any such trust or unregist{~rcd interest the leasehold, and this was treated by the parties 
d . th t f th 29th M h is in existence shall not of itsel£ be imputed as superse ing e agreemen o e arc . f d ,, 

The price was fixed at £18,650, subject to adjust-I as rau · 
ment according as tho areas should on surv~y be It is now settled beyond dispute by the decision 
found to be greater or less than those ment10ned of the Privy Council that the fraud which must 
in the schedu~e. Pursuant to this agreement a be proved in order to deprive a purchaser fm 
tra~1sfer to Wilson was executed on the 25th and value of the absolute title which is conferred by 
registered on the 30th September, the caveat hav- the Act is actual fraud-dishonesty of some sort 
ing, as state_d, been alr~ady remove~. The trans- and not constructive fraud-brought home to the 
fer was registered subJect to certa1?- mortgages, person whose registered title is impeached, or 
but these were a few days later paid off out of his agents: Assets Uompany v. Mere Roihi (1905 
the. purc~ase-mon~y and released, so t~at o~ the A. 0. 176). This, broadly speaking, had been the 
register the fee-simple became vested m Wilson view to which the Courts of New Zealand 
free from all encumbrances, liens, and interests. strongly inclined prior to this decision: See Kir/.,_ 

The land was afterwards transferred to the patrick v. Hutchison (6 G.L.H. 510: 23 N.Z.L.R. 
defendant Company, but it is assumed that for 665), where prior decisions are reviewed. Each of 
the purposes of this action the defendant Com- these decisions must, in order to be consistent 
pany is to stand in the same position as regards with the law as laid down in Mere Roihi' s case, 
the plaintiff as Wilson would have occupied if be treated as ultimately involving a question of 
he had not transferred. It is to have the land fact, namely, whether the person claiming the 
declared. notwithstanding the transfer to the de- protection of the Act was, in fact, guilty of 
fendant Company, to be still subject to the rights actual fraud in the sense of dishonesty. They, 
created by the· instrument of the 23rd DeC(lmber, however1 serve to show that a bona fide mistake 
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or negligence is not fraud, and that each case 
must depend upon its own particular circum­
stances. 

I proceed now to examine the circumstances oi 
this case, having regard to the contentions put 
forward by the plaintiff. In the first place there 
is the suggestion that Wilson took his transfer 
subject to the rights of the plaintiff and then 
turned round and refused to give effect to those 
rights, as in rPliomson v. Finlay (5 N.Z.S.C. 203). 
Having regard to the fact that Wilson's object 
was to acquire the timber for milling purposes 
and to the terms of the agreement for sale and 
of the transfer and the price paid being a fair 
price, it appears to me that the clear intention 
of the vendor was to sell and transfer, and of the 
purchaser to buy and become transferee of the 
land free from all rig,hts and interests claimed 
by third parties. In Thomson v. Finlay and such 
cases the intention of the disposition on both 
sides was that the purchaser should take subject 
to the specified outstanding rights of a third 
party, and it was held to be fraud on the part 
of the transferee for him when he became regis­
tered to turn round and refuse to give effect to 
those rights on the contention that he had an 
absolute title under the Act. While such a state 
of £'acts was held sufficient to found the inference 
of fraud, I might point out that it involved the 
consideration that if the vendor himself was 
under an obligation to the third party to give 
effect to those rights he would be exposed to an 
action for the breach of this obligation, although. 
doubtless, entitled to an action over against the 
purchaser for the loss sustained. In this case not 
only was there no intention that Wilson should 
be subjected to any rights claimed by the plain­
tiff, but it was made abundantly clear by the 
indemnity which Howe proffered and Wilson ac­
cepted that Wilson was not to be responsible to 
Howe for the consequences of refusing to recog­
nise those rights. 

Then there is the point that at the time of the 
purchase and transfer the plaintiff's claim was 
the subject of' the action for relief pending 
against Howe, and that any transferee from 
Howe pending the action would be bound by the 
ultimate determination in the action. In Eng­
land there is provision for registering a lis 
pendens, and a purchaser pendente lite will be 
bound by the result of any action at law or in 
equity affecting the property sold which is so 
registered, but he will not be bound thereby unless 
it is registered or unless he has had express 

notice of it: Williams on Vendors and Purchasers 
(2nd ed., pp. 593, 594). In Bellamy v. Sabine 
(1 De G. and J. 566) Turner, L.J., said that the 
foundation of the doctrine with regard to a Z,is 
pendens affecting a purchaser was the impossi­
bility of bringing an action or suit to a successful 
termination if alienation pendente lite were 
permitted to prevail: Price v. Price (;15 O.D. 
297, at p. 302). Now, we .have no statutory pro· 
vision for registration under the Land Transfer 
Act of' a lis pendens. The provisions contained 
in the Code of Civil Prooedure with respect to 
charging orders have no application to this case. 
But because of this absence of provision for regis· 
tration it by no means follows that the ordinary· 
rule applicable to an alienation pendente lite is 
to affect a transferee from a registered proprietor 
of land to which the lis relates. It is, I think, 
more consonant with the scopo and purpose of 
the Act that a claim the subject of a lis should 
stand on tho same footing as other interests which, 
though recognised, are yet incapable of registra­
tion under the Act. As laid down by this Court 
in Pets v. I{ nowles (8 G.L.R. 627, at p. 635: 26 
N.Z.L.R. 604, at p. 620), "The cardinal principle 
of the Statute is that the register is everything, 
and that except in cases of' actual frau·d on the 
part of the person dealing with the registered 
proprietor such person upon the registration of 
the title under which he takes from the registered 
proprietor has an indefeasible title against all 
the wor Id. Nothing can be registered the regis­
tration of which is not expressly authorised by 
the statute." ("By statute" would be more cor­
rect.) "Everything which can be registered gives, 
in the absence of fraud, an indefeasible title. to 
the estate or interest, or in the cases in which 
registration of a right is authorised. as in the 
case of easements or incorporeal rights, to the 
right registered." 

It is therefore that I say that it is consonant 
with the principle of the Act that a claim which 
is the subject of a lis pendens affecting land 
under the Act should, as regards its binding 
op€ration on purchasers of' the land, be in the 
same position as other recognised but unr€gis· 
trable interests. The claim or the estate or in­
terest the subject of the claim may therefore be 
destroyed by a transfer taken bona fide from the 
registered proprietor. If the claim is founded on 
some estate or interest in the land.' it is open to 
the claimant by ca,veat to prevent adverse deal­
ings. If adverse dealings are not so prevented 
and there is no · order of the Court by way of 
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injunction or otherwise to the contrary, then) 
putting aside cases of mistake, the registration 
can only be vacated on the ground of actual fraud 
on the part of the transferee of which notice of 
the adverse claim is in most, if not all, cases the 
common ingredient. As, in England, the doctrin.0 

that a lis pendens prevents a prejudicial aliena­
tion on the ground that the tis might thereby 
never be brought to an end has given way to con­
wmience and is now limited to cases where the 
lis has been registered or there has been express 
notice, so under our Land Transfer Act the doc­
trine is subordinated to the paramount con­
clusivencrn of the register except in cases ()f 
actual fraud. I think, therefore, the known fact 

, that a claim to an adverse estate or interest in 
land prop~sed to be transferred under the Ad 
is thr\ subject of a pending suit is but a circum­
stance to be considered along with knowledge of 
the existence of the claim in detcrmjning, the 
queslion whether there has been actual fraud on 
the part of the transferee in becoming the abso­
lut~ registered proprietor. As a circumstance. it 
would for one thing bring home to an intending 
transferee that the claim was considered so well 
founded as to be worth asserting by litigation. 

Theu an the question whP.ther in all the cir­
cumstances of the case actual fraud in acquiring 
his registered title had beell brought home to 
Wilson or his agents, the conclusion I have come 
to is that it has not. I think that he took his 
transfer and became registered in the bona Jidr 
bdief that the validity of the plaintiff's claim 
had been authoritatively negatived by the Su­
preme Court, and that the order for the removal 
of the caveat was for the very purpos,c of enabling 
Howe to exercise without restriction th{~ full 
rights of a registered proprietor unencumbered 
by the claim of the plaintiff. I also think that 
Wilson did not take his transfer and become 
registered knowing that thereby he was, to use 
the language of some decisions, improperly de­
priving the plaintiff of any right or interest. in 
the land transferred. 

It is important to b2ar in mind that th~ tra11s­
action did not have its origin at the time the 
agreement of SeptembBr, 1920, was entered into. 
The transaction was not of that suddenness which 
an agreement entered into for the first tim,~ in 
September would import. The evidence of Wilson 
shows that he was led to neg.otiate for the pro­
perty in the previous February owing to an ad­
vertisement that the timber was for sale. He 
was nt that time informed by Howe that there 

was litigation proceeding over the milling rights 
but that he had won all his cases up to that 
point and expected to be able to produce a clear 
title in a short period. The agre,ement for sale 
and purchase of' March, 1920, providing for com­
pletion on a clear title being obtained within 
twelve months, was the result. At this time the 
preliminary question submitted to the Supreme 
Court had been decided in favour of the Company 
(January, 1920). But in April, 1920, the Uom­
pany's action was tried and dismissed, and about 
the end of July, 1920, the decision of t.hP. Supreme 
Court on the preliminary questions was reversed 
by the Court of Appeal. This precluded any 
application for relief from the forfeiture. The 
Company's claims were thus completely disposed 
of unless the Court of Appeal should reverse the 
judgment given on the trial of the action. There 
had, as I have stated, been notice of appeal 
against this decision given on the 13th May, but 
which had been allowed to lapse. Then on the 
25th June Dr. Bamford, counsel for the plaintiff, 
sent Mr. Gould, Howe's solicitor, a memorandum 
stating that the appeal (i.e., from the dismissal 
of the action) was virtually dead, and that the 
existing appeal (that is, from the decision on the 
preliminary questions) would probably end the 
matter unless, of course, the result was to leave 
it open for the Company to go on with the motion 
for relief. The judgment of the Court of Appeal 
did not leave this com·se open, but negatived it. 

It was at this stag,c, on the 29th July, that 
Howe. wrote to Wilson that his title was clear 
and he could complete with him, "but unfor­
tunately the survey was not done owing to delay 
on the part of the surveyors,'' and he asked 
Wilson to get his solicitors to communicate wjth 
Messrs. Morpeth, Gould and Wilson, who were 
solicitors for Howe, Mr. Gould being the partnel' 
personally attending to the business. Howe then 
took out the summons of the 2nd August for the 
removal of the caveat. "\Vilson himself saw Gould 
shortly afterwards, with the result given in the 
lett.er to Wilson's solicitors of the 13th August. 
This letter makes certain suggestions which have 
nothing to do with any question of the plaintiff 
Company's rights, but which if acceded to would 
nevertheless involve a new agreement, and Wilson 
c1sked Gould to prepare the new agreement and 
send it to Wilson's solicitors for perusal. Gould 
points out some present difficulties in the way 
of drafting an agreement, and he suggests that 
he should draft an offer on the terms he was 
authorised to accept, "as soon as the titles are rn 



1923-AUGUST 24. GAZETTE LAW REPOR'fS 3ti7 

order to justify acceptance." There is nothing that Mr. Skelton derived his instructions for 
unusual calling for comment in Gould drawing ·Wilson from Mr. Gould direct. It was suggested 
the agreement, as the usag,e in the case of a sale that there was something sinister in this pro­
of land is for the vendor's solicitor to prepare cedure. I fail to s(e the force of this suggestion. 
the agreement for sale. At the date of this letter It is obvious from what appears in the case that 
the summons for removal of the caveat taken out it was of importance to Wilson as well as Howe 
on the 2nd August was still pending, and as that the uncertainty about the title should be 
between Howe and Wilson matters ·were proceed- removed and the purchase completed as early as 
ing without pressure for expedition on one side 1Jossible, and it vrnuld be of advantage to the 
or the other. The letter also informs the soli- Uourt that the position of the purchaser should 
citors that the summons for removal would be b~i put before it on the r;:'.sponsibility of counsel 
heard on the following Monday, and adds: "The serarately representing Wilson. That Gould 
Jm:sent position of the litigation affecting that should instruct counsel was not unnatural, seeing 
lahd is that our client has a final judgment of that he was familiar with the facts from Wilson's 
the Supreme Court dismissing the claim for point of view and that the distance of Wilson's 
damages against him upon the merits, one of the solicitors from Auckland pwcluded them from 
grounds of the decision being that he was law- conveying the instructions in time. They ob­
fully entitled to rescind Waimiha Company's viously trusted Mr. Gould as an honest prae­
agreernent, and the Court of Appeal has ad- titioner, and it has not been suggested that Mr. 
judged, so far as the other branch of the claim Gould abused this confidence or that Mr. Skelton 
relating to relief against forfeiture is concerned, put before the Court anything that was inaccu­
that the Court has no jurisdiction to relieve. rate or misleading. 
There is some talk of continuance of the litiga­
tion by appealing, but to continue, the debenture­
holders of Waimiha Company would havA to put 
up a tremendous amount as security for costs and 
for printing, and to appeal would be useless un­
less they extended the caveat and injunction 
against resale, to obtain extension of which the 
liquidator would have to enter into a personal 
undertaking as to damages involving a very large 
8Um. So far as our information goes the talk of 
appeal is only talk, but we shall know defi.nitBly 
in th:: near future.'' 

The summons was heard on the 23rd August 
and decision thereon was reserved. A telegram 
had been sent by Gould to Wilson's solicitors 
suggesting that it would help on the hearing "if 
Wilson appeared by counsel and opposed exten­
sion of caveat, asking alternatively for under­
taking and security from liquidator to Wilson 
to pay damages sustained through extension.'' 
'l1h1s was on the face of it sent on the assumption 
the hearing would take place the next day. A 
reply was sent on th,e 19th that Wilson was away, 
out Gould might instruct Skelton to appear tor 
Wilson. Four days then elapsed before the hear­
ing, so that Mr. Skelton had a fair opportunity 
of preparing, and at the hearing Mr. Wilson was 
represented by Mr. Skelton. 

Some comment was made on this sudden im­
portation of Mr. Skelton on behalf of Wilson at 
the suggestion of Mr. G~uld, and on the fact 

Now, it is a circumstance which I consider has 
turned out to be of the utmost importance in this 
case that writt,m arguments were submitted by 
the several solicitors who represented Howe, 
Wilson, and th2 plaintiff r.espectively, so that 
what was put before the J ndge is authentically 
preserved. It would appDar. from the account 
in the Law Reports and from Mr. Skelton's 
memorandum that atithorities which I find not 
mentioned in Mr. Gould's writt·en memorandum 
w-ere submitted to His Honour. There ma,y hav•J 
been some attendance in person of which we arc 
not informed, or some separ.ate me.morandum 
which is not before us. But from the written 
submissions which we have it is absolutely plain 
that tho object of asking the Court to remove 
tho caveat was to enable Howe to sell the land 
freed from the Company's claim. Howe's finan­
cial position was set forth showing wha,t his 
daily loss was and would be until the purchase 
should be completed, and, indeed, that he would 
be ruined if an early completion wete not had. 
The state of the case as regards appeal was speci­
fically brought before the Court, and it was <~on­
tendcd for Howe that there was no real infontion 
to prosecute an appeal. Counsel for the plaintiff 
in his argument sta,ted that an appeal was 
authorised subject to the opinion of outside 
counsel being favourable, and that he would at 
onoe inform the Court of the lodging of a notice 
of appeal. There is no suggestion that any rele­
vant fact which would enable the Judge to co.r-
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rectly appreciate the position was left undisc:losed 
by Howe or Wilson, or that the Judge was in any 
respect misled. Before he gave his decision a. 
fresh notice of appeal was given on the 10th Sep­
tember, and I assume that the Judge was so in­
formed, inasmuch as plaintiff's counsel had under­
taken to inform him and would hardly be likely 
to leave the Judge in ignorance of such a cir­
cumstanoe. By his decision His Honour ordered 
the cavea.t to be removed, stating that he wa,s 
not satisfied th.at the Company was acting bonn, 
fide in the matter. That, he said, was a sufficient. 
reason for removing the caveat, but apart from 
that it seemed to him that to deny Howe the 
fruits of his judgment would be to jnfiict on him 
hardship amounting to injustice, which the Court 
was not justified in doing. A clearer intimation 
that it was permissible for Howe, whose applica­
tion was made for the very purpose, to deal with 
tho land without r,egard to the claim of the 
plaintiff, and so reap the fruits of his judgment,, 
could not, in my opinion, have been given. No 
appe.al was made against this judgment, and 
Howe thereupon proceeded to reap tho fruits of 
it by selling to Wilson freed from the plaintiff's 
rights. It is to be observed that the learned 
Judge had tried the action and was party to the 
Oourt of App,cal judgment on the preliminary 
questions, so that he was familiar with collatenl 
aspects of the case not perhaps pointedly referred 
to in the proceedings for the removal of the 
cn1Jea,t. 

I might also note in passing that the appeal 
on the action proceeded in a very leisurely fashion 
even after the caveat was withdrawn, so much so 
that as late as the 3rd November Mr. Gould ap­
p~ared to believe that the appeal was merely to 
.P,JUbarrass Howe. Such was the impression which 
the plaintiff's solicitor put on record in his letter 
to Gould of that date. 

It is argued for the plaintiff that Howe and 
Wilson were in no better position after the re­
moval of the caveat than they were before-that 
they still remained affected with the notice of 
the plaintiff's claim and of an intention on its 
part to continue the litigation with regard to it, 
and that the subs~quent salo and transfer were 
fraudulent in that they were made for improperly 
depriving the plaintiff of his rights in the land. 
For this contention one is reforred to the corre­
spondence and evidence of what took place after 
the cavent was ordered to be removed. Howe's 
solicitors on the 21st September wrote to Wilson's 

solicitors informing them that the order for re­
moval had been made and that they desired the 
utmost expedition to get a dealing in favour of 
Wilson on the register. "It is true," they added, 
"that an appeal against the judgment" (that is, 
the judgment dismissing the action) "is pending, 
but Mr. Justice Sim has ordered the removal of 
the ca1Jeat on a consideration of the facts, and 
that coupled with the fact that an appeal does 
not operate as a stay of proceedings seems to 
justify us in going ahead as though no appeal 
were pending. 

"We cannot ask your client to pay out until 
ho has a transfer actually on the register. Howe's 
mortgages aggregate rather less than £19,000. 
The1·e can be no question that in such case the 
transferee wou]d be a bona fide purchaser for 
value because he would be relying on the judg· 
mcnt already delivered." 

Further correspondence with the solicitors en­
sued. On the 22nd September Mr. Gould, inti­
mating that his desire was to get dealings on 
the Register instantly, asked that a member of 
the firm of solicitors acting for Wilson should 
come to Auckland, and stated that he, Mr. Gould, 
would in the meantime prepare as for them a 
transfer of the freehold and a sublease of tlre 
leasehold. Wilson and his solicitor, Mr. Harris, 
met Howe and Gould on the 25th September, 
when Gould produood to Harris the agreement 
which he had prepared; also a copy of' Mr. 
Justice Sim's judgment ordering the removal of 
the caveat, against which he was told, as the fact 
was, that no appeal had been lodged. Harris 
says, "I told Gould that I did not feel very much 
conoerned about the actions between Howe and 
the plaintiff Company. What we wanted was a 
clear title to the land. No question of fraud 
was mentioned. Gould handed me the section 
of the Land Transfer Act about fraud, but I 
satisfied myself about fraud." In cross-examin­
ation Harris said, "I don't think I had any 
discussion witli G-ould on the fraud clause of the 
Land Transfer Act." (By the "section about 
fraud" and "the fraud clause" the witness evi­
dently intends to describe s. 197. Such a term 
for it is a misnomer, although good enough to 
identifv it in the circumstances.) Mr. Harris 
further says, "My recollection of what happened 
is. Gould handed me the Land Transfer Act and 
the judgment" (that is, the judg:CUent removing 
tho ca1Jeat) "and told me to satisfy myself 
whether we would go on, and at the same time 
he told me he did not think the W aimiha Com-
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pany were acting bona fide and ever seriously 
mea.nt to go on with their appeal. I made no 
enquiries at all. I took the title believing it 
was clear. I did not think anything about the 
Waimiha rights. 1 believed that by taking the 
Land Transfer title we would get a clear title. 
We did not want to know the \Vaimiha Company 
at all,. and we told Mr. Gould that the Waimiha 
Company's action had nothing to do with us, and 
if he could produr,e .a clear title we would com­
plet.c the deal. I knew the appeal had been 
lodged. I did not mad the .judgmene' (that is, 
the judgment dismissing the action). 

The position is, I think, summed up by Harris 
in further answer on cross-examination, namely, 
"The position was this: the first thing I perused 
was the judgment" (1:.e., the judgmcn t ~ :~ rn 
moval of the caveat). "It seemed to me that 
Mr. Justice Sim had our purchase in his mind 
when that judgment was given, and that he 
actually removed the caveat to allow this to go 
through, and after reading that I did not bother 
much." Mr. Harris's conclusions from the judg­
ment seem to me to have been amply warrant€d. 

It is true that Harris did not go into the de­
tails of the matters which had been adjudicated 
upon by the Supreme Court on the trial of the 
action. He kn:cw that thA action had been dis­
missed by the Court on the merits, and it <lues 
not appear that he would have gained any fur­
ther knowledge to direct the conduct of himself 
or his client in the way of morality by making 
investigation behind the judgment. I agree with 
his conclusion that the judgment removing the 
caveo.t rendered such an investigation unnecessary. 

Wilson, who was not cross-examined, says: "I 
heard Harris's evidence of what happened on the 
25th. The question of fraud was never discussed 
except that the section in the Land Transfer Act 
was read out and the word 'fraud' was in that 
section. The question whether this was fraud was 
never suggested in any way. I read the judgment 
of Mr. Justice Sim. It summarised the litiga­
tion, as far as I could see, as far as it had gone. 
It seemed to me that Howt~ had offered us n 
perfectly clear title and we would not he justified 
in refusing it." 

The taking of the indemnity was urged as a 
matter indicative of fraud. This, as stated, was 
voluntarily offered by Gould after the agreement 
and transfers had been executed and j~st as the 
parties were leaving Gould's office. This shows 
that the purchaser had not bound himself to the 

transaction on the assumption of any Y, cakness 
of titlr; for which an indemnity m;gh0 have been 
asked. 'Wilson says: "The only reasun I ,alued 
it was because the matter had not been properly 
completed" (the transfer vias not yet registered, 
nor had the mortgages been rdeased arnl th,: 
purchase-money had yet to be paid) "and ih'.' 
place r~roperly surveyed. It seemed to me if W(' 

hc1.<l the indemnity it would he useful if' any 
small trouhie arose in the readjustment.'-' 

The fact that '\Vilson, because Howe had bound 
hims.elf to pay the purchasc--money and complett, 
at a later stage, chose to offer an indemnity, 
which ·Wilson accepted, against the costs of pos­
sible actions by the plaintiff ag,1inst him does 
not, in view of the connterv,1iling circumstances, 
;1,ppnal to my mind as a fact indicati vc of fraud 
on the ]Jart of Wilson. 

It is argued that as the correspondenoo and 
facts show that the utmost expedition was urged 
by Gould and acquiesced in by vvilson lest the 
plaintiff should obtain an iujunction restraining 
dealings before the purchase was completed there 
is sufficient proof that Huwe and Wilson wer,: 
consciously depriving the plaintiff of r;ghts aud 
interests which they knew he was entitled to 
as8ert. I do not agree that this is a proper 
inference. In the first place their mnduct must 
be judged of in the light of the docision removing 
the caveat which, as already stacc<l, I consider 
plainly warranted them in assuming that a sale 
might lawfully k'. effected. That each party 
should desire tn have the sale carried o 1t before 
any further cause of delay was interposed was 
perfectly consistent· with good faith. Legal pro­
ceedings may be initiated resulting in prejudicial 
delay, although the ground for the prnc.:edings 
may be baseless. On Howe's part the cxpr.:dition 
was not for the purpose of consciously depriving 
the plaintiff of rights, but rather for the purpose 
of protecting his own, and Wilson responded io 
Ho,Ye's request for such expedition because the 
earlier the completion the mo1·0 r::ti,dily profitabl2 
the timber would be to him. 

KnowledgB on the p:nt u.f a trans.force that an 
unregistered interes:t ('.xists is not sufilcicnt to 
establish moral fraud. Othel'wise the expr<:SS 
provision of s. lfl7 that kn11w !edge uf the t~xistcnce 
of the interest is not uf its21f to be imputed as 
fraud would be without effect. 'rhe registration 
of a t.ransfor may therefore result jn the owncl' 
of tho unregistered inte1\~st being wholly deprived 
of it, but if so the owner of that i ntcrest can 
assert no claim as against the transferee unless 
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in addition to the knowledge of its existenee he 
shows circumstanoes bringi;g home to the regis­
tered proprietor or his agents moral fraud in so 
d-cpriving him of the unregistered interest. That 
is the meaning which.I consider must be attached 

ment for the lease of the land, but an agree­
ment for the sale and purchase of the standing 
timber, with a license to enter and cut that timber 
within a period of seventeen . years: Ou ~:3rd 
August, 1917, the plaintiff Company, in order to 
prot.cct its rights under the agreement, registered 
a caveat against the title of the land. In July, 
1919, in consequence of certain alleged breaches 
of the agreement by the plaintiff Company, Howe 
purported to determine the agreement and ex­
cluded the plaintiff Company from entry on his 
land in pursuance of the agreement. The plain­
tiff Company thereupon commenced an action 
against Howe in the Supreme Court, claiming a 
declaration that he was not entitled to determine 
the agreement and that it remained in full force 
and effect. In May, 1920, judgment in that action 
was given by the Supreine Court against the 
plaintiff Company and it was declared that the 
.agreement had been lawfully determined by Howe. 
On the 13th May notice of' appeal from this de­
cision was given but was allowed to lapse. In 
August, 1920, Howe issued a summons against the 
plaintiff Company for the removal of the caveat 
registered by that Company against his title. On 
the 9th September, 1920, after the summons had 
been heard, but before it had been determined, 
the plaintiff Company gave a fresh notice of 
appeal against the decision which had been so 
given by the Supreme Court, and gave due 
security for the prosecution of the appeal. Never­
theless, on 20th September, while that appeal was 
still pending, the Supreme Court ordered the 
removal of the caveat. The judgment of Sim, J ., 
is reported in 1921 G.L.R. 22: 1921 N.Z.L.R. 110 
(Ho1rt. 'V. Waimiha Timber Go., Ltd.). 
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Stringer, J. 

Salmon£l, J. 

to the expression "improperly deprived" used in 
some of the cases on this subject. If in those 
cases it means something less than fraudulently 
deprived, then it .app,ears to me that those cases 
are in that respect contrary to Ji rre Hoiki'" case. 

I am satisfied that in the present case there 
was no moral fraud. To rep,Pat, I am imtisfiecl 
that the ju<lgm~·nt removing the caveat justified 
Wilson and his solicitor in believing, and that 
they did honestly believe, that Howe was entitled 
to sell and that Wilson was entitled to purchase 
the land fn·e from the rights claimed by the 
vlaintiff, whatever the ultimate result of the liti­
gation might be, that it was in reliance upon the 
j !1dgment that the purchase was completed by 
Wilson, and t'hat in doing so he acted honestly. 

For these reasons I consider that judgment 
must be entered in the Supreme Court for the 
defendant, with costs according to scale as if 
£2000 had been claimed, together with witnesseH' 
expenses and disbursements to be ascertained by 
the Registrar at Auckland and together with 
allowances for second counsel at £10 10s. per day 
and £15 15s. for one extra day. Any interlocutory 
costs not fixed or agreed upon to be dealt with 
by a Judge of the Supreme Court at Auckland. 

, The defendant is also entitled to judgment in 
this Uourt for the costs of the proceedings in 
this Court on the highest scale as from a distance, 
together with disbursements. 

STRINGElt, J.-I have read and considered the 
judgment prepared by Mr. Justice Salmond in 
tlus case, and I agree with such judgment and 
with the reasoning upon which it is based. 

Five days later, namely, on 25th September, 
1920, Howe entered into an agreement with one 
:Robert Adams Wilson to sell the land to him for 
the sum of £18,650. On the same day, in pur­
suance of that agreement, Howe executed a memo-

SALMOND, J.-This is a motion for judgment randum of transfer of the land to Wilson, and 
removed i~to the Court of Appeal under s. 64 of this transfer was registered under the Land 
the Judicature Act, 1908. Tr.ansfer Act a few days later. Shortly afte1wards, 

In Deoomber 1916, one Thomas G. 0. Howe, on 8th June, 1921, Wilson, the new registered 
being the owne'r of certain land under the Land I proprietor, transferred the land to the defendant 
Transfer Act, granted to the plaintiff Company Company, which became, accordingly, the regis­
by agreement in writing certain timlJer-cutting tered proprietor thereof. The defendant Oom­
rights over that land. The material portjons of pany_ was not incorporated until after Wilson had 
this agreement are set out in the report of the acquired the land. Wilson was a promoter and 
case of TVaimiha Sawmilling Co. v. 11 owe (1921 the managing director of tha-11 Company and ae 
U-.L.R. 35: 1920 N.Z.L.R. 681). It was der.ided quired the land on its behalf. It is admitted by 
in that case by the Court of Appeal that this the defendant Company, accordingly, that its 
agreement in its true nature was not an agree- title lo the land can be no better than Wilson'~ 



1923--AUGUST 24. GAZETTE LAW REPORTS. 371 

title, and that if Wilson did not succeed in ac­
quiring the land free from the plaintiff Com­
pany's timber rights, the defendant Company's 
title is equally subject to those rightR. It is 
ronvenient, accordingly, in disposing of this case, 
to leave Wilson out of sight in the matter and 
to treat the sale of the land by Howe as if it 
was a sale directly to the defendant Company. 

This sale took place, as I have said, on 25th 
September, 1920. Thereafter, on the 18th July, 
1921, the Court of Appeal gave judgment in tlrn 
appeal from the original decision of the Supreme 
Court as to the validity of Howe's determination 
of the plaintjff Company's timber agreement. 
The appeal was allowed and the judgment iu 
favour of Howe was set aside. It was declared 
that the plaintiff Company's agreement had not 
been lawfully determined, and the action was 
remitted to the Supreme Court to give judgmer1t 
for such relief as the plaintiff Company was en­
titled to. No such judgment has yet been given 
by the Supreme Court; but in the meantime the 
present action has been instituted by the plaintiff 
Company against the defendant Company, claim­
ing, a declaration that the defendant Company 
holds the land subject to the timber rights ac­
quired by the plaintiff Company under its agree­
me1Jt with Howe. 

I am of opinion that the plaintiff Uompany 
cannot succeed in this action. I sh.all assume in 
favour of the plaintiff Company that its agree­
ment with Howe for the purchase of the standing 
timber on his land is one of such a nature that, 
if the land had not been subject to the Land 
Transfer Act. the bur<leo of thr. agr~emfmt wou lfl 
have run with the land in equity and havf bound 
the land in the hands of subsequent purchasers 
with notice of that agreement. On this. assump­
tion the defendant Company's title would have 
been subject to the plaintiff Company's rights, 
for it is not disputed that the defendant Company 
had notice of the agreement with Howe. 

The defendant Company pleads, however, that 
it is the registered proprietor of the land under 
the Land Transfer Act, and therefore holds the 
land free from all prior equities and unregis­
tered interests, and that the plaintiff Company's 
only remedy is an action against Howe for his 
breach of contract in destroying that Company's 
rights by a sale of the land on which the timber 
stood. 

Three separate contentions are made on behalf 
of the plafotiff Company in . reply to this plea 

of the Land Transfer Act: First, that by the 
terms of the agreement whereby the defendant 
Company bought the land from Howe, it bought 
the land subject to the prior rights of the plain­
tiff Company to remove the timber from it, and 
c.annot, therefore, now claim a title to the un­
encumbered freehold. Second, that the defendant 
Company purchased the property pendent lite. 
and is therefore subject, notwithstanding th~ 
Land Transfer Act, to any rights which may be 
established by that litigation in favour uf the 
plaintiff Company. Third, that in purchasing 
the land with knowledge of the plaintiff Com­
pany's claim to the timber and of the pending · 
litigation for the establishment of that claim 
and with intent to deprive the !Jlaintiff Compan; 
of the fruits of its litigation if successful, the 
defendant Company was guilty of fraud within 
the meaning of ss. 58 and 197 of the Land Trans­
fer Act, 1915, and is therefore precluded from 
seeking the protection of those sections. 

As to the first of' these contentions it is I 
think, established law that where land 'under 'the 
Land Transfer Act is subject to a contract, equity, 
or other unregistered interest, and is transferred 
to a purchaser who takes it expressly subject to 
!hat contract, equity, or interest, the purchaser 
1s bound thereby and cannot subsequently claim 
an unencumbered estate in relianr,e on the pro­
tective provisions of the Land Transfer Act. An 
example of this is Thomson v. Finlay (5 N.Z. 
l:3.0. 203), in which case a mortgagee in the exer­
cise of his power of sale sold the land to the 
defendant expressly subject to an agreement 
entered into by the mortgagor to grant a leasP. 
to the plaintiff. The defen-dant in his evidence 
stated that he bought the land in a bomi fide 
belief that the agreement was not binding and 
that'. he would acquire a right of immediate pos­
session, and he relied on his registered title under 
the Land Transfer Act accordingly. But it was 
held that inasmuch as he purchased the land ex­
pressly subject to the contract with the nlaintiff 
and inasmuch as the contract was in truth a valid 
one, he was bound to carry it into effect. 
Williams, J., says (at p. 207): "On the point, oi' 
whether, in view of the provisions of the Land 
Tran sf er Act as to notice, the purchasers are 
bound, I think there can be no question. If there 
is a valid contract affecting an estate and the 
~Rtate is sold expressly subject to that' contract. 
1t would be a distinct moral fraud in the pur~ 
chaser to repudiate the contract, and the Act does 
.not protect moral fraud." Similarly, in Jlr:rnP-
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v. 31 cK ay (16 N.Z.L.R. 124), Prendergast, 0.J., within six months the agreement shall become 
says: "If the defendant :1,cquircd the title in- null and void. All this seems to me consistent 
tending to carry out the agreement with the only with the supposition that the subject-matter 
plaintiff, there was no fraud then; the fraud it- 1)f tho sale was the unencumbered freehold. It 
in now repudiating the agreement and endeavour- is true that on the same day on which the agree­
ing to make use of the position he has obtained ment was signed and the tni.nsfer executed in 
t~) deprive the plaintiff of his rights under th•:> pursuance thereof a collateral contract of indem­
agreement. If the defendant acquired his regis- nity was executed by Howe in the following 
tered title with a view to depriving the plaintiff terms: "To Robert A. Wilson. In consideration 
of those rights, then the fraud was in acquiring of your accepting transfer and subleaSB as drawn 
the registered title. Whichever view is accepted, and approved to-day of parts H.angitoto Tuhua 
he must be held to hold the land subject to the MOH No. 1 c Block, I undertake and agree that 
plaintiff's rights under the agreement, a11d mu::;t, I will save and keep harmless and indemnified 
perform the contract ent,ered into by the plain·· you and an intended company called the Waione 
tiff's vendor." Timber Company, Limited, and your respective 

If, therefore, in the present c.ase the facts were cstat.2s and effects from all actions, proceedings, 
that the defendant Company's contract with Hawn claims, and demands which may be brought or 
was a contract not for the purchase of an un- made by Waimiha Timber Oom:r:;any, Limited (in 
encumbered freehold, but for the purchase of the liquidation), in assertion of any title to the land 
freehold encumbered by the plaintiff Company's or timber comprised in the transfer and sublease 
timber rights (if any), the timber company would and all costs incidental theteto." H may be con­
bc bound to r,ccognise and give effect to these t.cnd2d on behalf of the plaintiff Company that 
rights, even though it may ha;ve believed in good inasmuch as the defendant Company purchased 
faith that all such rights had already come to the property with this indemnity against. the 
an end by thtj act of Howe in determining the plaintiff Company's rigMs, the intention must 
agreement. Tb facts of the case, however, do not. have been that the property should be acquired 
support the contention of the plaintiff Company. and held by the defendant Company subject to 
lt seems clear thaL the real bargain between Howe such rights if a.ny. No such inference, however, 
and the defendant Company was for the pur- can oo propcdy drawn in face of the express 
chase of the unencumbered foe-simple, ,and not provisions to the contrary contained in the agree·· 
for the purchase of a title encumbered by and ment of sale and purchase. Although the de­
subject to the timber agr,cement 0£ the plaintiff fendant Company bargained for an unencum­
Company in the event of such agreement being bered title and may have believed that they were 
~st.abhshed by a successful a.ppeal from the judg- getting such a title, it must have been obvious to 
ment of the Supreme Court. The contract for them that they were probably buying a lawsuit 
the purchase of the land bv the defendant Com- at the same time, and the indemnity which they 
pany is dated 25th Scptemh;~r, 1920. It expressly took from Howe may be sufficiently explained bv 
provides that "the vendor agrees to sell and the reference to this contingency. 
purchaser agrees to purchase an estate in fee- I proceed, therefore, to deal with the secoud 
simple free from encumbrances.'' It further pro· contention of the plaintiff Company in ansWP,r 
vides that "the purchaser shall be entitled to to the defendant's plea of the Land Transfer Act 
posse::;siou of the said land or receipt of the --the contention, namely, that the defendant 
issues and protits thereof as from the d~te Company purchased this land pendente lite and 
hereof." It also provides that the balance of the therefore holds it subject to the rights of the 
purchase-money of £18,650 "shall be paid within plaintiff Company as subsequently established by 
seven days after the vendor shaJl hav,e executed the decision of the Court of Appeal in that )iti~ 
and registered a proper and valid transfer of the gation. The rule of common law and equity was 
freehold premises . free from encumbrances." that a party to litigation relative to real estate 
It also expressly provides that the purchase is could not destroy or affect the rights of the other 
to indude all timber sta,nding on the premises. party by alienating or otherwise dealing with the 
It also makes provision for rights of way whereby estate pendcnte lite, and that a purchaser of' the 
the p.urclmsing <Jompany ma~. remov~ t~c timber I estate, even thou~h he had. no notice o. f the .exist­
cut by it from the land. ~ rnally 1t 1s agreed ence of the action or sUit, was bound hy the 
that if the vendor is unable to give a clear title judgment or decree and took title subject thereto 
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In Sorrell v. Carpenter (2 P. Wm. 482) it is 
said : "Where there is a conveyance made pen­
dente lite even though the alienation be 
for never so good a consideration. yet il.'l made 
pendente lite, the purchase is to be set aside; and 
this in imitation of the prooeedings of a real 
~ction at common law, where, if the defendant 
aliens after the pendency of the writ, the judg­
ment in the real action will overreach such alien· 
ation." So in Bellamy v. Sabine (1 De G. and J. 
566, at 578) it is said: ''It is scarcely correct to 
speak of lis pendens as affecting a purchaser 
through the doctrine of notice, though undoubt­
edly the language of the Courts often so describes 
its operation. It affects him not beca,usc it 
amounts to notice, but because the law doeR not 
allow litigant parties to give to others, pending 
the litigation, rights to the property in dispute 
so as to prejudice the opposite party. Where a 
litigation is pending between a plaintiff and de­
fendant as to the right to a particular eRtate) 
the necessities of mankind require that the de­
cision of the Court in the suit shall be binding 
not only on the litigant parties, but also on those 
who derive title under them by alienations made 
pending the suit, whether such alienees had or 
had not notice of the pending proceedings.)) The 
rigour of this doctrine has b2en relaxed by 
modern legislation relative to registration of 
litP-s pendentes, and this legislation is represented 
in this country by certain provisions of the Deeds 
Registration Act, 1908. Section 17 of that Act 
makes provision for the registration in the DeP.d2 
Registry Office of suits pending in the Supreme 
Court affecting the title to land, and s. 37 pro­
vides that "every suit pending shall so far as 
regards any land to be affected thereby be void 
and of no effect as against any person claiming 
for valuable consideration under a subsequent 
deed or contract duly registered before the regis­
tration of the subsequent deed or contract." 
Nothing in the Act, however, has any application 
to land under the Land Transfer Act. There is 
no provision in the Land Transfer Act or else­
where as to the registration of a lis pendenii 
affecting the title to land under that Act. The 
question for determination, therefore, is whether 
the equitable doctrine as to the purchase of real 
estate pendente lite is in force wit,h respect to 
land under the Land Transfer Act. I think it 
is not so in force, but is excluded by the general 
terms of that Act as to the indefeasibility of the 
title of registered proprietors. Section 58 of the 
Land Transfer Act, 1915, provides that "notwith-

standing the existence m any other person of 
any estate or interest . which but for thfr1 
Act might be held to bD paramount or to have 
priority, the registered proprietor of land or of 
any estate or interest in land under the pro­
visions of this Act shall, except jn e:a.Se of frauu. 
hold the same subject to such encnmhranoes .. 
liens, estates, or interests as may be notified on 
the folium of the Register constituted by the 
grant or certificate of title of such lan<l, but 
absolutely free from all other encurnbr~nces, 
liens, estates, or interests whatsoever," with cer­
tain exceptions not here material. The emphatic 
generality of this language is sufficient to exclude 
any application of the old equitable doctrine that 
a purchaser of land pendente L?:te takes his titl0 
subject to the rDsult of the litigation and subject 
to any adverse rights established thereby. 

The third and last contention of the plaintiff 
Company is that in purchasing the land with 
notice of the timber agreement and of pending 
litigation relative thereto, and with intent to 
destroy the plaintiff Company's rights under that 
agreement if they were established by that liti­
gation, the defendant Company was guilty of 
fraud within the meaning of the protective pro­
visions of the Land Transfer Act and is therefore 
precluded from relying on those provisions. 'l1he 
provisions in question aro contained in ss. 58 and 
197. The material provisions of the first of these 
sections have b('en already quoted by me. Section 
197 provides that ''f~xcept in the case of fraud no 
person contracting or dealing with or taking or 
1Jroposing to take a transfer from the registered 
proprietor of any estate or interest . shall 
be affocted by · notice, direct or otherwise, of any 
trust or unregistcn~d interest, any rule of law 
or equity to tho contrary notwithstanding, and 
the knowledge that any such trust or unrogister~d 
interest is in existence shall not of itself be im­
puted as fraud." 

The term "fraud" is not here used in its most 
restricted _sense as including merely deceit, nor 
in its widest sense as including the constructive 
or equitabb fraud of the Court of Chancery. It 
means dishonesty--a wilful and conscious. disre­
gard and violation of the right of other persons. 
In the words of the Privy Council in Assets Co., 
Ltd. v. 1Uere Rmhi (1905 A.U. 176, 210), "By 
fraud in these Acts is meant actual fra,ud, i.e.i 
dishonesty of some sort." And although the Act 
provides that the knowledge of the existence of 
a trust or unregister€d interest shall not of itself 
bH implited as fraud, it is well settled that know-
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ledgie of a breach of trust or oi the wron~fuJ 
disregard and destruction of some adverse un­
registered interest does itself amount to fraud. 
In Locher v. Hewlett (13 N.Z.L.R. 584, 595) it 
is said by Richmond, J. : "It may be considered 
as the settled construction of this enactment that 
a purchaser is not affected by knowledge of the 
mern existenoe of a trust or unregistered interest, 
hut that he is affected by knowledge that the 

· trust is being broken, or that the owner of the 
unregistered interest is being improperly de­
prjved of it by the transfer under which tfiP, pur­
chaser himself is taking." 

Now, in the present case it cannot, of course, 
be contended that the defendant Company, when 
it purchased the land, had actual knowledge that 
the plaintiff Company possessed any rights which 
would be destroyed by the purchase. The Su­
preme Court had declared that no such rights 
existed. The defendant Company knew, however, 
that such rights were claimed and that an appeal 
was pending from the judgment of the Supreme 
Court. The defendant Company may have be­
lieved in good faith that the judgment of the 
Supreme Court was correct and that the appeal 
would be unsuccessful. But it knew also that the 
appeal might be successful, and it intended to 
acquire and hold aE. unencumbered freehold and 
to destroy by means of this purchase vendente 
lite any rights which the plaintiff might succeed 
in establishing on appeal. The defendant Com­
pany did not know that the plaintiff Company's 
rights exiskd, but it knew that such rights were 
claimed and might exist, and it intended to de­
stroy them if they did exist. The question for 
determination is whether such action on thB part 
of the defendant Company amounted to honesty 
or to dishonesty, fraud or bona ficles, within the 
meaning of the Land Tran5for Act. 

·where a purchaser actually knmvs for certain 
of the existence of an adyerse right which will 
be destroyed by his purch.1,se, he is, as already 
indicated, guilty of fraud. Where, on the con­
trary, he has no knowledge that such a right 
exists or is even claimed, he is a purchaser in 
good faith. In between these two extremes there 
lie those intermediate cases in which, although 
there is no c.ertain knowled~e of the existence 
of an adverse right, there is knowledge of a claim 
and of the possibility of that claim being well­
founded. The purchaser does not actually know 
that the right exists, but he knows that it may 
exist, or fears 01' suspects that it exists, or doubts 
whether it exists or not. If in such circumstances 

and in such a state of mind he acquires the 
property intending to hold it for an unencum­
bered title and to destroy the right in question 
if it does exist, is the case one of fraud or one 
of bona ficles within the meaning of the Act 1 An 
extreme view, which cannot be supported, would 
place all cases of this kind within the sphere of 
fraud. According to this view knowledge of the 
existence of an adverse claim, coupled with an 
intent to defeat that claim by a purchase of the 
propertv. is always inconsistent with good faith, 
even though the claim is not known or believed 
to be well-founded. This view, howe\Ter, is not 
in conformity either with the spirit and purpose 
of the Land Transfer Act or with any reasonable 
standard of' good faith and honest dealing. One 
of the main objects of the Land Transfer Act is 
to facilitate the alienation of land by eliminating 
the encumbering influence of unregistered interests 
and by relieving purchasers from the necessitv 
of enquiring into the existence and validity of 
adverse eauitable claims and interests. More· 
over, a proper standard of honesty and good 
faith regards the interests of the owner no less 
than those of the adverse claimants. An owner 
of land is not necessarily bound to abstain from 
alienating his property because of the existence 
of imme adverse claim which he does not know 
or believe to be well-founded, and because he 
knows that the effect of such alienation under the 
Land Transfer Act will be to destroy that claim. 
Nor is a purchaser necessarily bound to abstain 
from acquiring the property for the same reason. 
Good faith requires that due consideration be 
given to the conflicting interests both of the owner 
and of the claimant in such a case, and not that 
exclusive consideration be given to the interests 
of one of them only. Knowledge, therefore, that 
an adverse claim exists, that it may possibly he 
well-founded, and that it wi)l be destroyed by 
an alienation of the property, is not in itself 
sufficient to stamo the transaction as fraudulent 
within the meaning of the Land Transfer Act., 

An equally extreme and equally unfounded view 
is that cases of this kind never amount to fraud, 
a.nd that fraud necessarily involves actual know· 
ledge or belief that the adverse right exists. Ac­
cording to this view a purchaser would always 
be entitled to say to the claima,nt: "I knew when 
1 bought the property that you claimed a right 
over it; I feared and suspected that your claim 
was well-founded; I bought the property with 
in font to destroy your right if it did exist; but 
although I thought that you probably had the 
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right which you claimed, I did not actually know 
it for a certainty, and I was not bound to make 
any enquiry. I was therefore guilty of no fraud, 
and I now hold the property accordingly un­
imcumbered by any right of yours." 

The authorities show, I think, that such an 
attitude on the part of a purchaser will not be. 
sanctioned, and that fraud is not Jimited to 
c.11ses of actual and certain knowledge. The true 
test of fraud is not whether the purchaser 
actually knew for a certainty of the existence of 
the adverse right, but whether he knew enough 
to make it his duty as an honest man to Ii.old his 
hand, and either to make further enquiries before 
purchasing, or to abstain from the purchase, or 
to purchase subject to the claimant's rights rather 
than in defiance of them. If, knowing as much 
as this, he proceeds without further' enquiry or 
delay to purchase an unencumbered title with 
intent to disregard the claimant's rights if they 
exist, he is guilty of that wilful blindness or 
voluntary ignorance which according to the au­
thorities is equivalent to actual knowledge and 
therefore amounts to fraud. 

Thus in Assets Company, Ltd. v. J.l1 ere Roihi 
(1905 A.O. 176, 210) it is said by the Privy Ooun­
dl with relation to fraud under the Land Trans­
fer Act: "Fraud by persons from whom he claims 
does not affect him unless knowledge of it is 
brought home to him or his agents. The mere 
fact that he might have found out fraud if he 
had been more vigilant and made further en­
quiries which he omitted to make does not of 
itself prove fraud on his part. But if it be 
shown that his suspicions were .aroused and that 
hP- abstained from making enquiries for fear of 
learning the truth, the case is very different and 
fraud may lie properly ascribed to him." After 
examining the facts the judgment proceeds as 
follows: "No dishonesty by the company or its 
agents or by the liquidators of the City of Glas­
gow Bank was really established. Nor is there 
any proof wh:1tever that the liquidators of the 
Assets Company dishonestly refrained from mak­
ing enquiries which an honest purchaser would 
have made." Similarly in Locher v. Hewlett 
(13 N.Z.L.H. 584, 597) Richmond, J., says: "The 
purchaser's action must be judged of by con­
sidering what, with the knowledge he possessed, 
it was reasonable he should believe respecting 
the good faith of the transaction; and I can come 
to no other conclusion than that Gotch must have 
known that the forms of the law wer.t~ not im­
probably being made use of to take an unjust 

advantage. It may be going somewhat beyond 
what has been as yet expressly decided upon the 
subject, but I ho]d that where the circumstances 
are such as should raise in the mind of a pur­
chaser a s:trong suspicion that the transaction in 
which he is engaged is fraud on the right of 
another, he is bound to go no further in it 
without full enquiry, and that to omit such en­
quiry is a want of honest dealing. Voluntary 
ignorance is in law generally cquival,mt to 
know ledge.'' 

The same doctrine is applicable in considering 
the claim of the holder of a negotiable instru­
rnent to have acquired it in good faith. In Lon­
don Joint Stock Bank v. Simmons (1892 A.O. 201, 
221) Lord Herschell says: "I should be very sorry 
to see the doctrine of constructive notice intro­
duccd into the law of negotiable instruments. 
But regard to the facts of which the taker of such 
instruments had notioc is most material in con­
sidering whether he took it in good faith. If 
there be anything which excifos the suspicion that 
there is something wrong in the transaction, the 
taker of the instrument is not acting in good 
faith if he shuts his eyes to the facts presented 
to him and puts the suspicions aside without fur­
ther inquiry." So in Raphael v. Bank of Enflland 
(17 C.B. 161, 174) Wille.s, J., speaking of nego­
tiable instruments, says: "Notice and knowledge 
means not merely express notice, but knowledge 
or the means of knowledge to which the party 
wilfully shuts his eyes-a suspicion in the mind 
of the party and the means of knowledge in his 
power wilfully disregarded." 

In view of these authorities it seems clear that 
a purchase in d~struction of an adverse equitable 
interest may be fraudulent within the meaning of 
the Land Transfer Act even though the purchaser 
had no actual and certain knowledge of the exist­
ence of that interest. It is sufficient that he had 
such means of knowledge as it was in the circum­
stances of the case the duty of an honest man to 
make USC' of. A failurp to use snch mrans js not 
mere want of care, but is want, of good faith. 
His ignorance is wilful and dishonest ignorance, 
and is therefore imputed to him as knowledge. 

Were it not for the materi~1] fact that the 
transaction impeached in the present case fol­
lowed and was consequent upon the removal of 
a caveat by the Supreme Court, there would be 
much to be said in favoul' of ~1pplying to that 
transaction the principle to which I have just 
referred, It is tnw that the defendant Company 
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had no actual or certain knowledge of' the con- however, that in the course of a judicial proceerl­
tinued existence of the plaintiff Company's tim- ing in which Howe and the plaintiff Company 
her rights. It may well he that the defendant were parties this opinion was expressed by the 
Company, in reliance on the judgment of the Supreme Court. It is, I thinK, impossible to hold 
Supreme Court or on the advice of its own soli- that Howe in thereafter acting upon that expres­
citors. believed in good faith that those timber 1:;10n of opinion and selling his land without 
rights had in all probability come to an end. awaiting the h2aring of the appeal was guilty 
But the defendant Company knew that thosr, of fraud. And if Howe honestly sold Ins land 
rights were being actively claimed by the plaintiff free from the plaintiff Company's rights, 1.he 
Company, that the judgment of the Supreme defendant Company was entitled to buy it free 
Court was under appeal, and that 111 a few months from those rights, without being charged with 
at the most the existence or non-existence of those want of good faith. Similar considerations apply 
rights would he determined on the hearing of that to the Sf;Cond of the reasons given by the Supreme 
a ,meal. The defendant Company therefore had Court for the removal of the cavea.t. Afte.r point­
the means of knowledge at hand. All that was mg out that if the appeal went ultimately to thP. 
,wccssary was to defer the rrnrchasf' until th:, Privy Counc:i the litigation might la.st for an­
dctermination of the appeal. If such delay would other three years, and that Howe might be 
havo been seriously prejudicial to the iuterests involved in serious financial difficulties if he was 
of vendor or purchaser, the purchasn could with- further prevented by the caveat from selling his 
out delay have been effected subject to the plain- land, the lea med J udgc says: "It seems to me 
tiff Company's rights if any. On the assumption that to deny to Howe the fruits of the judgments 
that vendor and purchaser honestly believed that he haR obtained ,vould be to inflict on him hard­
thosoA righrcR did not exist. there ·would seem to ship amounting to injustice." It is to be ob­
have been no sufficient reason against this course. served, indeed, that the question was_ not whether 
Inskad of adopting either of these alternatives the caveat was to stand for three years, but 
the defendant Company proceeded forthwith to whcthm· it was to s~and for a few months at the 
acquire a registered title to the unencumbered most until the decision of the Court of Appeal. 
freehold. The financial position of Howe seems It is also to be observed that it was open to 
to have been such that his personal responsibility : Howe, notwithstanding the caveat, to sel1 his 
to the plaintiff Company was worth little or 1:wd subject to the plaintiff Company's rights 
nothing, and that if the land itself could be freed (if any) insttad of' rnlling it for the purpose o{ 
from that Company's interests the Company destroying these rights. The fact remains, how­
would be dBnriwd of any dfectivr1 relief. Thfffe evc·,r, that thn Supreme Court evidently contem­
is much to justify the conclusion, therefore, that platJ.:d a sale of the UIH·ncumbercd fre·ehold and 
the purpose of this transaction ,vas to deprive the removed the ca-veat in order that such a ::,aJe 
plai~r.iff Company of the fruits of its possible might be effecttd. It is impossible to hold, then~­
rncccss in the pending appeal, and that the re- fore, that either Howe or the purchasing Com­
fosal of the defendant Comp.any to await the pariy was guilty of had faith in refusing to await 
knowledge which it vwuld have obtained from the the hBaring of the appeal. The proper remedy 
decision of the appeal amounted to that wilful of the plaintiff Company was to appeal from the 
bhndnes8 which amounts to fraud. judgment removing th2 caveat-not to wait until 

Tn view, however, of the action of the 8uprerne a transfer had taken place in consequence of sucl1 
C<nHt in removing the cai,eat lodgtd by the removal and then attack the title of the transferee. 
plaintiff Company for its protccLion, it seems to It is, I £hink, a ma.·_ter of regret that the long 
me impossible to take this view of the matter. and cx_r;ensive litigation over the plaintiff Com­
Two rcasoni'\ wer 2 given by the Supreme Court pany's timber rights has been thus burked by an 
for 80 removing the cavettf. In the first place alienation pendente Z£te, and that the Company 
tlw learn{'d Judge expressed hinu::elf as not satis- has thus been deprived of the fruits of its victory) 
fied that the plaintiff Company really and in but I see no help for it. 
good faith intended to pros2cute the appeal. Sub- I agree that judgment should he in the terms 
sequent events have proved that this suspicion proposed by Mr. Justice Hosking. 
of the Company's bona fidel5 was unfounded. 
Thfl Company not only forthwith prosecufod its 
appeal but succeeded in it. The fact remain~, 

ADAMS, J.-I have had the opportunity of con­
sidering the judgment written by Mr. Justice 



Hosking in this case, and agree with the whole 
of that judgment. 

It is now finally rnttled that in order to deprive 
the registered proprietor of the protection given 
by s. 197 of the Land Transfer Act dishonesty 
must be shown, and -this must always be a ques­
tion of fact to be determined upon the evidence 
in each particular case. I find nothing in the 
history or the facts of this case which raises in 
my mind a suspicion of dishonesty in relation 
to the transaction impeached. 

Solicitors: for plaintiff: TV ake, Anderson and 
SnerldPn, Auckland; for defendant: Stanton, 
Joh nslone and Spence, Auckland. 


