LOWER TUTT CITY CORPORATION V. HAIN.

1646, June 11, 12, July 8. Court of Appeal, Wellington.
Siv Michael Myers C.J., Biaiv, Johnston, I"air, Cornish JJ.

Rating—Chenge of system from rating on unimproved
value to rating on annual velue—Notice of result
of poll—Substitute Relurning Officer signing
instead of Mayor—Validity—Resolution determin-
ing system of rating to be in force in future—
Validity—“In force’’ — Valuation roll—Prepara-
tion prior to year in which to be used—Whether
validly available to local authomty—Rat'm(] Act
1925, ss. 4, 7, 8, 44, 45.

In 1921 the system of rating in force in the Lower Hutt
Borough was duly changed from rating on the capital value
system to mmnb' on the unimproved xalue Pursuant to a poll
duly taken on September 8, 1945, that system was on September
9 deelared, not by the Mayor as vequired by s. 42 of the Rating
ot 1925, but by the substitute Returning Officer, to have been
ded, and on October 8, 1945, the Uouneil of the Lower
City in purported exercise of its powers under s. 4 of
the Act by rvesolution determined that the system of rating
on the annual value should in future bhe in force. A valuer
wes appointed by the Council on November 16 pursuant to s. 8
of the said Act who duly prepared and signed a valuation list
in the preseribed form and transmitted it to the Couneil hetore
January 15, 1946. Thereafter all matters necessary to enable
a rate to be made and levigd on the annual value were done and
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operation for present rating purposes, but t‘uc anntal

I g gystem was in foree for future rating purposes.
Tmﬂ:er s. 45 mor any other part of ‘che Act says
explicitly what system is in foren between the date of
the poll and Marech 31. The words ““in force’’ are used
in other parts of the Act as meaning coming into
foree in ﬂ] future: see also s. 4 (4). In s. 7 the words
““in forece’’ mmnst bD O‘im‘% the meaning o’f ““in force
in the future’’, or ‘‘coming into foree’’. As to the
use of words in different senses in a sta’rute see Souter

Mosgicl Borough (16 G.L.R. 74, 75; 32 N.ZL.R.
126% 1276) ; Marwell on Inf\,apwz‘a!mn of Statutes
(8th edn. 276, 277, 278) ; Halsbury’s Laws of England
(‘)nd edn., Vol. ui p. 482, para. 599). Section 45
refers back to s. 4 (1) and ( 2) with the construetion
contended for. (2) Question (2) is subsidiary, and
the answer will depend on the answer to question (1).
(3) The notice given on September 10, 1945, was a
valid notice under s. 44 (2) of the Rating Act 1925.
’Ehe words ‘‘shall publish’” mean ‘“‘shall eause to be
ished”’—see s. 42, which is incorporated in s. 44.

> notice itself by reference to s. 42 indicates that
it was publigh L bv direction of the Chairman, and
see the Chairman’s afﬁéavit on the facts. As to what
is meant by ° ccm&ed ", see Stiles v. Galinski (1904,
1 KB. at p. 622). If the notice is in substance a
declaration of matferial from which it is clear that a
poll hag been carried that is Snfﬁeiem Leonard and

Others v. Salmon and Another (1922, GL.R. 375;
1922, N.Z.L.R. 1068); London C.C. v, Hobbis (175
LT, 687); Bowstead on Agency (10th 6). The

deelaration, having regard to what it is in substance,
coupled with the word ‘‘cause’’, involved the Chair-
man in the performanece of a merely ministerial act.

Ghllespie in support:

As to the commencing date of the rating vyear:
section al (a) mdzcates 'th@ system of collecting rates.
Section 52 1'efer, to Form 7 in the Schedule, and s. 61
to Form 8, the second eolumn of which indicates the
period for which the rate is payable. The usual period
is from April 1 to the following March 31. See also
Iunicipal Corporations Act 1933, ss. 71 and 77, and
definition of ‘“financial year’ in s. 2 of the Aects
Interpretation Act 1924; also Urban Farm Lands
);aatl ng Act 1932, ss. 17 ana 186.

C:}?{sms for defendant:

As to question (1): If one takes the words in s. 4
(1) alone, ignoring everything else in the Act, the
:‘Iain and natural meaning of those words is a distriet
wherein the system of making and levying rates on the
unimproved value is in force. That meaning is borne

ut by the words ““in foree”” in other parts of the
!xci: see 8. 4 (4). If a rate were levied in the inter-
vening period it would have to comply with s. 51 (d).
To give effect to the plaintiff’s contention the words
“in forece’” must be given different meanings, and this

wuld not be done. It should not be assumed that
he ? egislature intended that a local body should be
to change directly from rating on the unimproved
to rating on the annual value. Commissioners
i %’p({‘m? Purposes of Income Tax v. Pemsell (1891,
Al é‘ 531, 549). The words ““in future’ in s. 4 (1)
pmuﬂme the ability of the local authority to make and
levy rates mlmedzateh under the new system. Buf

‘Dc-L
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8. 45 prevents the plaintiff from so doing until March
3T, Section 45 requires the plaintift to rate after
March 31 on the annual value. Therefore the plaintiff
cannot pass a resolution under s. 4 (2) until after
Mareh 31. The decision in MeLaughlin v, Marl-
borough County Councd (1930, G.L.R. 374; 1930,
N.Z.L.R. 746) has no bearing on this case. This is a
case not covered by the legislation: there is a casus
omissus. Halsbury’s Laws of England (2nd edn., Vol.
31, pp. 497 and 498) ; Richards v. McBride (8 Q.B.D.
119, 124); Rex. v. Dyott (9 Q.B.D. 47). As to the
contention that a district, having carried out a res-
cinding poll, has complied with the requirements of
s. 4 (2) and that the qualification in brackets has no
further application, s. 45 makes it clear that the
change is not to be operative until March 31 following.
Having regard to s. 3 it is impossible that more than
one system of rating should be in force at one and the
same time. As to guestion (2): However question
(1) be answered, question (2) should be answered in
the negative. Section 8 (4) of the Rating Act 1925
provides for the making of the roll by the valuers.
‘“‘Rateable value’’ is defined by s. 2. Section 24 pro-
vides for an Assessment Court; and s. 28 (1) that
the Judge shall fix the place of sittings. The notice
of valuation states where the Court is to sit: see Forms
3 and 4 in the First and Second Schedules. None of
these sections apply unless the system of rating on the
annual value is then in force. As to question (3): To
comply with the provisions of s. 44 (2) the notice must
contain a declaration by the Chairman. It is the duty
of the Chairman to declare the result of the poll, and
it 1s a duty which cannot be delegated. The Returning
Officer is concerned only with the actual voting at the
poll. Duties involving diseretion are imposed on the
Mayor, and on the Mayor alone: see sections 40, 42,
and 45. There is nothing to shew that it was the
Mayor who made or authorized the declaration. It
purperts to be made by the Returning Officer.
Leonard v. Salmon (supra) is of no assistance. The
judgment there dealt with the requirement of a
declaration by the Returning Officer, and he had quite
properly made the declaration.

[Myzrs C.J. refers to Leonard v. Selmon (at p.
377) as to the distinetion between ‘‘publish’’ and
“‘cause to be published’”.]

In s 44 (2) the use of the word “‘publish’ indicates
that the power of delegation is taken away.

Sim in reply:

The words in s. 44 (2) ineorporate the words ‘‘in
like manner’’, which in turn incorporate s. 4Z. The
defendant is unable to give any satisfactory reason
why the legislation should have decreed as contended
for, and if one construction leads to a casus omissus
and another does not, the latter, in case of ambiguity,
will be adopted. The construction submitted by the
plaintiff harmonizes ss. 4, 7, and 45, and in addition
produces a reasonable result.

[

Cur. adv. vult.

MYERS €. J—The validity or otherwise of what
the local authority has done depends upon some
three or four sections of the Rating Act 1925, By s. 4
(1) of that Aet it is enacted that:

“‘The local authority of any distriet (other than a distriet
wherein the system of rating on the unimproved value is in
force) may at any time by resolution determine whether
the system of rating on the annual value or the capital value
shall in future be in force in the district, and any such
resolution may from time to time be rescinded and a new
resolution passed.’’

On the 1st April, 1945, the commencement of the
1945-46 rating year, the City of Lower Hutt, heing
a district in which the system of rating on the
unimproved value was in force, was prima facie
excluded from the operation of that provision.

The provision that did apply to the case is sub-
section 2 of 8. 4 which enacts that:

““For the purpose of adopting in a district the system
of rating on the unimproved value, or of discontinuing that
system in a distriet where for the time being it is in force,
the provisions of sections thirty-nine to forty-seven hereof
shall apply.”’

In accordance with the provisions of those sections
the requisite proportion of the ratepayers demanded
that a proposal to rescind the system of rating on the
basis of the wnimproved value be submitted to the
vote of the ratepayers. This was done, with the
result that there were fifteen hundred and sixty
votes cast for the proposal, two hundred and eighty-
four against the proposal, and there were also
twenty-six informal votes. Section 44 (2) requires
that the Chairman (that is to say the Mayor of the
City) shall publish the result of the poll within the
time and in the manner prescribed in the case of an
adopting proposal, such prescription being contained
in 8. 42. The guestion whether or not the notice
which was published is a valid notice is one of the
questions that the Court is asked to answer. I shall
consider it later.
Section 45 of the Act enacts that:

¢¢1f such rescinding proposal is carried in any distriet,
then, from and after the thirty-first day of March sue-
ceeding the date of the gazetting of the Chairman’s notice
of the result of the poll, rates shall cease to be made and
levied on the unimproved value, and shall be made and

levied in the manmner in which they were made and levied
before the adopting proposal was carried.”’

(Prior to the adoption in Lower Hutt, before the
digtriet became a city, of the system of rating on
the unimproved value, the system in force was that
of rating on the capital value.)

After the gazetting of what the local authority
relies upon as the notice publishing the result of the
poll for discontinuing the system, the local author-
ity proceeded to pass a resolution in purported
pursuance of s. 4 (1) determining that in future
the system of rating applicable to the city should be
rating on the annual value. The question is whether
that resolution ig valid and whether the system of
rating in the Lower Hutt City is accordingly rating
on annual value as from the 1st April, 1946. At
first sight it would appear that, by virtue of s. 45,
upon rates ceasing to be made and levied on the
unimproved value after the 31st March, 1946, they
were to be made and levied on the capital value
rating system, that being the system which was in
force before the adoption of the system of rating on
the unimproved value. T have no doubt that that
would be the position if nothing more were done, but
I think that as soon as the system of rating on the




1946

Tower Hourt Crry Corroration v, Hamn—Court of Appeal

297

unimproved value is validly rescinded, s. 4 (1) may
be read as if the bracketed words ‘“‘other than a
distriet wherein the system of rating on the unim-
proved value is in force’’ are omitted, so that the
subsgection then reads, ‘‘The local authority of any
distriect may at any time by resolution determine
whether the system of rating on the annual value
~or the capital value shall in future be in foree in the
district.”” The resolution may be made ‘‘at any
time’’ and of course is to operate in future. I
assume that, speaking generally, a vesolution under
8. 4 (1) would be passed to take effect at the follow-

ing 1st day of April, that is to say as from the-

commencement of the ensuing rating year. But that
is not necessarily so: I agsume that a resolution
could be passed early in a rating year before the
rates for that year were struck, and the rates for
that year would then be made and levied in accord-
ance with the vesolution. But that cannot be done
in a district where rating on the unimproved value
is in forece: in such a distriet, even though a
reseinding proposal might be adopted early in the
rating year before the rates were struck, the statute
requires that for that year the rates must still be
made and levied on the unimproved value. When
a reseinding proposal has been carried—or rather
when the requisite notice to that effect has been
given—the force of the system of rating on the
unimproved value is for all practical purposes spent,
though it is true that no rates may be made and
levied under any other system until after the
expiration of the then current vating vyear
viz. the 31st March. The effect is of course that
1o resolution by the local authority adopting
either the capital wvalue or the annual value
system can become operative before the 1st April.
I think that the expression ‘‘is in force’ in the
bracketed words in s. 4 (1) means until the dis-
continuance of the rating on the unimproved value
has been validly ecarried and notice thereof
published as the statute requires. I think, therefore,
that the words in s. 45 ‘‘shall be made and levied in
the manner in which they were made and levied
hefore the adopting proposal was carried’’, must be
read subject to the power of the local authority
under s. 4 (1), with the bracketed words omitted,
to determine by resolution whether the system of
rating is in future (that is to say in the ecircum-
stances of this case as from the beginning of the
next rating year) to be on thé annual value or the
capital value. On that view it follows that the reso-
Iution of the local authority now in question is
authorised by law provided that the previous
proposal for the adoption of rating on the unim-
proved value system was validly rescinded.

The ballot-paper did not strictly comply with the
statute. The proposal was described in the ballot-
paper as a ‘‘Proposal that the adoption of the
system of rating property on- the basis of the
unimproved value thereof he resecinded in the City
of Lower Hutt’’. That is what was contemplated by
the provisions of s. 44 of the Rating Aect, but that
section is affected by 8. 72 of the Statutes Amend-
ment Act 1941 by subsection (3) of which the
proposal should have been described as ‘“A proposal

®

to abandon the system of rating on the unimproved
value’’. However I think that the description in the
ballot-paper complied substantially though not
strietly with the statutory provision and that the
divergence cannot be regarded as material. The
real point on this branch of the case-is whether s.
44 (2) of the Act was complied with. That is the
provision which requires that the Chairman shall
publish the result of the ballot within the time and
in thée manner prescribed in the ecase of an adopting
proposal. If that provision was not complied with,
it would appear that, notwithstanding the result of
the poll, the making and levying of rates on the
unimproved value would have to continue because,
under s. 45, rating on that system ceases from and
after the 31st day of March succeeding the date of

' the gazetting of the chairman’s notice of the result

of the poll. Consequently rating on the unimproved
value would not cease if the provision of s. 44 (2)
were not complied with, but the system would
continue until validly determined. In point of fact
nothing was published under the hand of the Mayor.

‘What was published was a notice signed by Mr. T.

G. Richardson, the substitute returning officer.
Whatever may be said of this notice, it certainly
was not strictly in order. It commences ‘‘Pursuant
to the provisions of s. 42 of the Rating Act 19257
It should have been expressed as given pursuant to
8. 44 (2), not 42, though s. 44 (2), it is true, incor-
porates by reference s. 42. Then the notice says ‘I
hereby declare the above poll to have been carried.”’
The declaration should have been made by the
““Chairman’’ for the purposes of s. 44 (2). But, as
I have said s. 44 (2) incorporates by veference the
provisions of 8. 42 which deals with the publication
of the result of a ballot for the adoption of the
system of rating on the unimproved value, and it
says,
¢“Within twenty-one days after the result of the poll hag
been agcertained the Chairman of the local authority shall
cause a notice of the number of votes recorded for and
against the proposal, as hereinbefore provided, to be pub-
lished in the Gagzette, and also in one or more newspapers
cireulating in the distriet; and in such notice he shall
declare the proposal to be carried or rejected, as the ecase
may be.’’
Tt is curious that s. 42 should use the words ‘‘the
Chairman of the local authority shall couse . . . . .
to be published’’ while s. 44 uses the words ‘‘The
Chairman shall publish’’, but it iz diffieult to see
why in the one ease a notice should he published
by the chairman himself, while in the other it is
sufficient if a notice is given by someone else by the
chairman’s direction. In the present ease the sub-
stitute returning officer deposes that he published
the notice by the direction of the ehairman, though
why the notice should not have said so, or why for
that matter it should not have been under the hand
of the chairman himself it is difficult to understand.
But it wust be said that s. 44 does not seem necess-
arily to require that the notice shall be signed by
the chairman. It does require, by reference to s. 42,
publication (a) of the result of the poll, that is to
say the number of votes recorded for and against;
(b) within 21 days; and (e) in the ‘““Gazette’’ and
in one or more newspapers cireulating in the distriet.
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That is what is meant I think by the words “within
the time and in the manner ete.”” in s 44 (2). Those
requisites were complied with. Hvery blunder has
beer made by the local anthority and its officers that
could be made, but, reading 88 42 and 44 (2)
together, and seeing that the notice is shown to have
been published by the direction of the chairman and
that it contains the information which the statute
requires to be given, I think, though not witheut
some hegitation, that there has been substantial corm-
pliance with the statutory requirements and that the
blunders are therefore not fatal.

Tf the resolution determining that the system of
rating on the annual value shall be in force in the
distriet as from. the 1st April, 1946 is valid, as I
have said I consider it is, it follows I think that s. 7
of the Act must be read so as to be consistent with
that result, and that accordingly the valuation list
prepared and transmitted to the ( Couneil on or
héfore ﬂ)o 15th January, 1946 in accordance with
ss. 7 and 8 is validly available for the carrying into
effect of the resolution.

I think that each of the three guestions asked by

the Originating Summons should be answered
the affirmative.

It was neecessary for the Plaintiff Corporation in
its own interest to take these proceedings and it
must pay the Defendant’s costs.

BLAIR J.—This is an originating summons under
the Declaratory Judgments Act 1908, for an order
determining the followmg questions:

1. Whether the Couneil of the plaintiff corporation,
a poll having been conducted pursuant to section
44 of the Rating Aect 1925, rescinding the
previous proposal adopting rating on the unim-
proved value, such poll being conducted and
duly deelared in the month of September, 1945,
could by resolution of the said Council passed
in the month of Oectober, 1945, pursuant to
section 4 of the Rating Act 1925, validly
determine that the system of rating on the
annual value shall be in foree in the district as
from the 1st day of April, 1946.

. Whether in such circumstances a valuation roll
[sic] prepared and transmitted to the said
Council on or before the 15th day of January,
1946, in accordance with sections 7 and 8 of the
Ratmo* Aect 1925, is validly available to the said
plamtuf council for the carrying into effect of
the resolution referred to in Question 1 above.

. Whether the requirements of section 44 (2) of
the Rating Act 1925, ave satisfied if the Chair-
man of the said Council causes the result of the
poll to be published in the manner as is provided
by section 42 of the said Act in the case of the
poll therein referred to or whether the said
section requires a notice over the signature of
the Chairman himself, .

o

o

It was stated during the argument that it was
desired that this third question be answered to what-
ever extent the Court considered proper.

In and prior to the year 1921 the Hutt City Cor-
poration, which was then a borough wunder the

Municipal Corporations Act, made and levied its
rates under the capital value system, but in that
vear it took all necessary steps to alter its rating
system to that of the unimproved value. Owing to

inerease in population, the borough subsequently

became a city under the Municipal Corporations Act,
but this change has no effeet whatsoever upon the
questions to be decided in this originating summons,

On or about the 13th August, 1945, a petition was
delivered to the Mayor of Lower Hutt City in pur-
suance of s. 40 of the Rating Act 1925, signed by not
less than 15% of the ratepayers on the roll, demand-
ing that a proposal to rescind the system of rating
on the basis of unimproved value be submitted to
the vote of ratepavers. In pursuance of s. 40 (2) of
that Aect,*the Mayor fixed the 8th September, 1945,
as the date upon which a poll of the ratepayers
should be taken upon the said proposal. The form of
voting paper setting out the proposal to be voted
upon was. :

“Proposal that the adoption of the system of
rating property on the basis of the unimproved
value thereof be rescinded in the City of Lower
Hutt.””

Ineidentally, it may be mentioned that during the
argument some reference was made as to whether
““regeinded’’ or ‘‘discontinued’’ was the correct
word that should have been used, but admittedly
nothing turns upon that in this case.

The poll was duly taken on the 8th September,
1945, and resulted as follows:

For the proposal - - - 1,560
Against the proposal - - 284
Informal - - - - 26
Total votes 1‘ecorded - - - 1,870

The Returning Officer and Town Clerk of the Hutt
City was one Bertram Sinclair Knox, but owing to
the indisposition of Mr. Knox, one Thomas Guy
Richardson became the substitute Returning Officer
of the plaintiff Corporation in respect of this poll
In an affidavit made by him he says:

‘... upon the instructions and by the direction of the

Mayor I causged to be inserted in the ‘New Zealand Gazette’

and in a newspaper cireulating in the distriet on the 13th

day of Beptember, 1945, a notice of the result of the poll

and a Declaration that it had been carried . . .’’

It is suggested for the defendant that that notice
and declaration was nm validly made. It reads as
follows.

¢ Lower Hu‘at City Council
Result of Poll

wsuant to the provisions of Section 42 of the Rating
, 1 hereby give notice that a po‘xl on the proposal
adoption of the system of rating property on the
basis of the unimproved, value thereof he rescinded in the
©of Lower !1111( taken on the 8th day of September,
5, the voting was as follows:

For the proposal - - - - 1560
Against the plopoml - - - 284
Tnfm mal - - - - 26

. as there were 1276 votes more in favour of the proposal
1 against same, T hereby declare the above poll to have

Dated at Lower Thutt, this 10th day of September, 1945,
T. G. Richardson
Sub. Returning Officer.”’
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It is claimed on hehalf of the defendant that the
poll is invalid because the result was not published
in the manner prescribed by ¢. 42 of the Rating Act,
and that the time within which that result could
validly be published hag expired. Section 42 reads:

¢ ¢ Within
hag been ascert

shall cause a

and againgt the pm},osal,

published in the Ga
erg circulating in the d
leclare the proposal to be
may he.”’

after the result of the poll
i he local authority
otes recorded for
as hereinbefore provided, to he
nd also in one oF more news-
t; and in such notice he shall
carried or rejected, as the case

It is objeeted that the notice and declaration pur-
porting to have heen given was not signed by the
Chairman of the local anthority, but was signed by
Mr. Richardson, the substitute Returning Officer
of the plaintiff Corporation. It is submitted that
the Chairman has no power of delegation, and that
even if he had the power, the notice is not framed in
such a way as to indieate that it was published under
delegated authority from the Chairman. Although
there was irregularity in my view such is not fatal.

By 5. 2 of the Rating Aect the word ‘‘Chairman’’
means (infer alia) the Mayor of a Borough, and he
it was who should have complied with the requisites
set out in 8. 42. The affidavit made by Mr. Richard-
son, already quoted, states that the pumiea’cion of
the result was ‘“‘upon the instructions and by
direction of the Mayor’’, but the difficulty in the
case i that nowhere in Mr. Richardson’s notice is
that fact in anywise ‘stated. It is further submitted
that as Mr. Richa rdaon’“ notice commences by
stating that he is aeting ‘‘pursuant to the provisions
of section 427, such is a sufficient indication to any-
one that the notice has been ‘““caused to be inserted”’
by the Mavor. Even if it be permissible for the
Mayor to direct the Town Clerk or the substitute

Returning Officer to supervise the publishing of the .

notice, the declaration of the result of the poll must
be made by the Mayor himself. In Mr. Richardson’s
notice he takes it upon himself to declare the poll to
have been ecarried. Various important results take
place in congequence of the Mayor’s declaration.

n Leongrd ‘U. Salmon (1922, G.L.R. 375; 1922,
N.Z.L.R. 1068), the guestion arose as to whether the
result of a uwl authorising the raising of a special
loan under thg Tioeal Bodies Lioans Aet 1913, had
heen properly published, and a petition for an
enquiry into the taking of the poll was filed. The
point in that case was as to whether a petition
against the poll had.been filed within the prescribed
time, which time was caleculated from the declaration
of the result of the poll, and it was held that time
ran from the public notification by the Returning
Officer of the Tumbev of votes given for and against
the proposal. By s. 12 of the Local Bodies Loans Aect
1913, it was pro V;@ed that the Chairman shall send
to the Mzm%ip* a notice of the number of votes
recorded for and against a proposal, and in such
notice shall declare the proposal to be carried or
rejected. That notice was given by the Chairman by
giving the respective numbers of the votes for and
againgt the proposal, but he did not formally declare
that the proposal had been carried. Stringer J. held
that the giving of the respective figures for the votes

for and againsgt the proposal was a sufficient declar-
ation that the proposal had been carried by the
requisite majority. That case was one relating to a
poll for a loan, and the declaration by the Chalrman
did not decl@re the poll was earried, but he did -
declare the number of votes for and against the pro-
posal. Under that statute there was a duty east upon
the Chairman to send to the Minister a notice of the
number of votes recorded for and against the
proposal, and to declare the proposal to be carried
or rejected as the case may be. The learned Judge,
Stringer J., considered under those circumstances
that a deelaration of the votes for and against the
proposal constituted a sufficient declaration of the
result of the poll. That case was cited as one indi-
cating that want of striet complianee with the
precise terms of the statute was not fatal.

Although not free from doubt, I think that the
declaration in this present case wag not invalidly
made. The consequences might be serious if the
ratepayers were delayed in the making of a change
in the rating system due to a mere blunder in the
form of compliance with certain formalities.
Although my view is that the declaration of the
result of the poll iz valid, still, T consider that ex
abundaniti cautelo the irregularities should be cured
under s. 99 of the Rating Aect if possible. It was
stated at the Bar that a promise has been given that
if this poll is found to be irregular, such irregular-
ities will be waived under that section. That
answers the third question in the originating sum-
mons. I answer that question first because it should
have been the first submitted.

The next question in the order for answering is
question No. 1. On the 8th October, 1945 the Council
of the plaintiff Corporation by resolution deter-
mined that pursuant to s. 4 of the said Aet, the
system of rating on the annual value should in
future be in force in the said city, and a copy of that
resolution is as follows:

¢¢Tt was resolved on the motion of His Worship the Mayor,
seconded by CUouncillor Gregory—

¢ That the Lower Hutt City Council being a Local Authority
of a distriet in which the system of rating on the unim-
proved value is not in foree, by resolution determines that
in future the system of rating applicable to the City of

Lower Hutt shall be on the annual value’.”’

The form of this resolution is misstated in question
No. 1 of the originating summons. It is there stated
that the resolution determined that the system of
rating on the annual value *‘shall be in force in the
District as from the 1st day of April, 1946.”" If the
resolution had been in that form the city’s position
in respect of that resolution would have been T think,
immune from attack. I consider that the resolution
as actually passed is a nullity. Had it been in the
form as misstated in the first question in the case,
then in my view it would have been unguestionably
valid. T shall amplify that point later on.

On the 16th November, 1945, the council, pursuant

o 8. 8 of that Act, appointed a valuer, and on the
gsame day he duly made and subseribed the declar-
ation required by the said Act. The valuer duly
prepared and signed a valuation list in the form No.
2 in the sehedule of the said Act, and transmitted it
to the comneil before the 15th day of January, 1946,
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and that list lay open for inspection until the 15th
dav of February, 1946. Those formalities were all
fulfilled in purported pursuance of ss. 8 and 15 of
the Rating Act. I see no reason why these matters
preliminary to bringing into operation annual value
rating should not be done in anticipation once the
necessary poll has been obtained.

One of the facts stated in the case is that the
council in the circular which was sent to ratepayers
prior to the poll gave an undertaking that if the
said proposal was carried it would pass a resolution
adopting the system of rating on the annual value.
It does not seem to me that this circular is either
material or relevant to the questions submitted in
the case, except in so far as it indicates that it had
determined prior to the poll that if the poll was
suecessful it would adopt a third system of rating,
which is neither rating on unimproved value nor
rating on capital value, and that is what it purported
to do by the resolution of the 8th October, 1945,
before mentioned. '

In s. 4 of the Rating Act 1925, three systems of
rating are referred to, these being rating on (a)
annual value, (b) capital value, (¢) unimproved
value.

As before indicated the Lower Hutt City origin-
ally used the system of rating on the capital value,
and it continued wusing that system till it, pursuant
to a vote of ratepayers, changed to the unimproved
value gystem in the year 1921. Thereafter it used the
unimproved value system until it proceeded last year
to change it for the third method of rating known as
the annual value system. The first question asked in
this summons involves an examination of the steps
taken by the Hutt City Corporation to change from
the unimproved value system to the annual value
system. Although it is possible for a direct change
to take place from the capital value system to the
unimproved value system or wice werse, it is not
possible to accomiplish a change from the unim-
proved value system to the annual value system
without at least a nominal reversion, say for a day,
to the capital value system. Section 4 of the Rating
Aet in effeet prevents a direct change from unim-
proved to annual value, because it forbids a loeal
body in whose district the unimproved value system
is in force, from passing a resolution to effect a
direct change. A change to the unimproved value
system of rating requires the approval of a poll of
ratepayers, and having once adopted that system
a change back to rating on capital value algo requires
the sanction of a poll of ratepayers.

The first thing such a local body must do is to
obtain a poll of ratepayers by the necessary majority
of votes to authorise the discontinuance of the unim-
proved value rating system. And the effect of the
due carrying of a poll authorising such a discon-
tinuance is clearly set out in s. 45 of the Rating Act.
It reads as follows:

“Tf such rescinding proposal is carried in any district,
then, from and after the thirty-first day of March succeeding
the date of the gagetting of the Chairman’s notice of the
vesult of the poll, rates shall cease to be made and levied
cn the unimproved value, and shall be made and levied in
the manner in which they were made and levied before the
adopting proposal was carried.’”’

Agsuming the poll to be validly made, or (if
invalid) assuming that invalidity to have been cured,
there is a dispute between the parties as to the effect
of the resolution of the 8th October, 1645, The dis-
pute is as to the moment of time from which the
resolution hecame operative. For the defendant it is
claimed that such a resolution could not become
operative or of any legal effect until the Ist April,
1946. The City Couneil disputes that view, and
claims that there iy a certain operative effect, the
details of which I shall endeavour to explain. To
resolve thig dispute involves firstly an examination
of the relevant provisions in the Rating Aect 1925
the first of which are ss. 3 and 4 of that Aect.

Dection 3 refers to three systems of rating, as
already detailed. At the time of the taking of the
poll already mentioned, the system in operation at
the Hutt City was rating on unimproved value.
Having got a poll diseontinuing rating on unim-
proved value, it was desired to take the necessary
steps to adopt rating upon the annual value. As
already indicated a change of the method of rating
from unimproved value to capital value or vice versa,
can be comparatively easily done, provided the
necessary poll of the ratepayers authorises a change,
and the scheme of the Act is that if it is desired to
change from the unimproved value system to the
annual value system, then that change can only be
acomplished in the case of a local body which has
adopted the system of rating on unimproved value
(as was the position here) by first obtaining author-
ity from the ratepayers to discontinue the unim-
proved value system. Assuming for the purpose the
validity of the poll, then the Hutt City Corporation
has so far progressed upon its journey to annual
value by having obtained the comnsent of its rate-
payers to discontinue its present system.

Next we turn to s. 45 (alrveady quoted), as to the
effect of a rescinding proposal having been carried as
is the position here. The system of rating originally
followed in the Hutt City was rating on capital
value, but as already stated the City, when it was a
Borough, changed in the year 1921 to the unim-
proved value system. Consequently, therefore, s. 45
requirves that from and afiter the gazetting of the
result of the poll, the Borough must continue rating
upon the basis of unimproved value until 31st March,
1946, Thereafter, pursuant to s. 45, as from the Ist
April, 1946, the city reverts to the capital value
system.

Ag already indicated, the ratepayers of Lower
Hutt had been promised that the basis of rating to
be substituted for the unimproved value basis, was
to be rating upon the annual value. I repeat that all
that it can aeccomplish by valid resolution passed
on the 8th October, 1845, would bhe one making
rating upon annual value operative only as from
the Ist April, 1946. If, therefore, the question were
asked (as it is asked in this appeal), what was the
system in operation between the date of the poll and
the 3l1st day of March, 1946, unquestionably the
answer would be that it was rating on the unim-
proved value system, because it is abundantly plain -
from s. 45 that the poll discontinuing that system is
effective only from and after the 31st Mareh, 1946.
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Section 45 males it plain that once ¢ w (’ﬁ;eon‘ﬂ?mﬁn"f

poll is carried, then as from the 1st April succeeding
that poll, the capital value sys tem au‘{.mnahcaim,.

comes into being because the capital value system

was the system in operation in the year 1921 immed-

'@ly before it changed to the ummmovcd value
ttem.

Ca:nsmefahle argument was submitted to us, aimed
Y
b

,»f, u

1t putting a gloss upon s. 45, by somehow bringing
in by means of the resolution of the 8th OGtobeL7
éﬁﬁ, an implication in favour of the existence of
rating on annual value to a limited degree, but in my
view the meaning of s. 45 is plain and there is not
the glightest doubt that until the 31st March, 1946,

the Hutt City was ‘‘a district wherein the system Oi

9
e

rating P_p@n the unir nprnved value’’ was in force.
Those words ave taken from 8. 4 (1) of the E(ﬁi’w
Aet, and in relation to ’[hm matter that section is of
great ir 11}01‘&11&& It reads:

i<

v of any district
f -ating on the
; time by reselution det
stem of mtmg on the annual value or
value shall in future be in foree in the di t
guch resolution may ﬂom time to time be resci
new resolution passed.’

Section 4 is the section which authorizes and
provides the method of (inter alia) discontinuing
01 adopting the system of rating on unimproved
Mﬂlub. Had it not heen for the exception embodied
L 5. 4 (1) above quoted, then it would have |
po ’slble to make. a du‘eet change from annual value
capital value or vice versa, and one reason why
pesll exception was inserted in that suh-
jon ig that as will be seen by reference to s. 8,
valuation roll which is used for rating by lozul
bo(de., rating on the capital value or unimproved
value, iz a roll supplied by the Valuer General unﬁe“
the Valuation of L‘md Act 1925, but when we look &
. 7, it will be seen that where the system of rmmg
on the annual v th{: is in force, a valuation ig to
made as later provided in Lhe Rating Aect. The
i ,,hmcrv for maxmg the voll to be med where
«111&11&1 value is in vogue, is set out in s8. 8 to 37 of
Act. Those sectlons contain a complete code
‘rhe making of a valuation list by a valuer or

"

be

7]

valuers ap;)omtcd by the loeal body, and provide
alse for the ultimate nmulomg of ‘that valuation list
into a valuation roll after a specially constituted

Aggessment Court has dealt with all objections
thereto.

In the case of municipalities using the nnimproved
value or capital value system, thev obtain their
valuation roll ready-made from the Government
Valuation Department.

For the purposes of this judgment, importance
attaches to the fact that the valuation roll which is
used for rating on the annual value is brought into
being by the local body itself, and all disputes as to

a Magistrate exercising jurisdietion within the
r_hstrlet, and of the two assessors constituting the
reinaining members of the Valuation Court, one of
hem is to be appointed on the recommendation of
e local authority.

submitted to the Court at some length
at the words “‘is in force’ in s. 4,
meaning, mnamely “‘in foree’’ for
pi_ ‘poses, or ‘‘in force’ only for
and he claimed that those

0868,
which subsection I have quoted
in the mmd sense, and he
the Court that if that
as he eclaimed it must be,
exception in s. 4 (1) would
the Hutt City, and the effect
g’et rzd of the emepuon n
i fiu‘rt' city to pass the
4 (1), notwithstanding
il he 31st March, still be
Vam.e. A resolution to that
to have Dheen passed by the
; Clt“ on the 8th October, 1945,
I entertain no doubt that
wtended to mean that any
proved value system of
> that system is in foree, validly
the annual value or the capital

Fua

a 1% the imprimatur of another
poD of s, and the words ‘“in force”’
nean the o to Whic‘n i’r *'s entitled to and

hound to use ’ti
Turning to s. 45
and no less than tha ff a re semdm@ propf}sal 18
carried that reseinding proposal becomes operative
to change the svstem of rating as from the 31st
Marel eeding the declaration of the result
of the to be observed that any Borough
ﬂesn'mm of making the change necessary to bring in
rroved value basis, would huvo to

rating on the unimj
comply with aﬂ he procedure provided by ss. 39 to
47, and by s. 43 the same result as mutatis mutandes
is provided in s 45 is attained. That means that
notwithstanding a successful poll to adopt unim-
proved value, it is not until after the 31st day of
March suce ,odm@, the gazetting of the result of such
a poll that rates must be made and levied on the
unimpm”ed value. Thus it is that s. 43 and s. 45
ig each the complement of the other.

T am clearly of opinion that although the resol-
ution nm*povtmg to adopt annual value was passed
on the &th Oectober, 1945, the system of rating on
uninqnﬁved v " must remain in force and

v
oper,
alue
operative as contemplated by the exception in s. 4
(1) and accordin g;lv therefore, that system remains
operative and thus ‘““in foree’” up to and including
the 31st Iarmj 1946, Actually that resolution in
effect recites that the unimproved value system was
not, on the 8th October, ]9 5, in forece in the Hutt
City. The recital that ummprm«"ed value was then
not in foree is inaccurate and the fact that they so
recite cannot give them jurisdiction to pass by means
of a resolution to change to annual value, the passing
of which is forbidden in effect to all Boroughs using
the unimproved value system.
Although the resolution of the 8th October, 1945,
y, in my view, nugatory as already explained, never-
theless immediately rating on capital value has
become in force and operatmg in the City by reason
of the carrying of a poll to discontinue the unim-
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proved value system, then under s. 45 the exception
already referred to under s. 4 (1) of the Rating
Aect, is no longer a bar to the City passing a
resolution determining that the system of rating on
the annual value shall be in foree in the digtrict. In
other words, the resolution of the 8th October, 1945,
it it had been passed on the 1st April, 1946, or
although passed on the 8th Oectober, 1945, had been
expressed to become operative only on and after
that date, would have been a valid resolution. True,
5. T of the Act requires that a valuation roll shall
be made. But that is a job that takes time,—it may
takke some months, and a good deal of prepar-
ation, and I can see mnothing in the Act to forbid
the couneil getting ready for the change to annual
value at -the earliest moment it iz legally possible
for it to make such a change. Indeed, s. 4 (1) of the
Act contemplates that the resolution to change to
annual value will be operative in futuro hecause it
uses the words ‘““shall in future be in force in the
distriet’’. Valuation rolls may bhe made either
annually or triennially, the latter of which looks
somewhat to the future. There is a difference
between a valuation list and a valuation rell. The
former is what the valuer prepares and he may be
working on it for months getting ready for the time
—the 156th January—when he has to produce it.
The valuation roll, upon the other hand, 18 what is
produced by the Assessment Court after it has sat
and heard and determined all ocbjections (see .°33).
If the valuation list is not duly produced by the
valuer, then s. 31 empowers the Assessment Court
to appoint valuers and prescribes the formalities
there required. This indicates that a valuation list
may be produced later than the statutory date. Thus
it is plain that the non-production of a valuation
list on due date is not fatal and it is clearly curable.

The matter of making rates is also a lengthy
business and full of formalities running well into
any rating year before the rate can be demanded.

T have already referred to the machinery provided
for the appointment of valuers and so on, and we
learn from the case that a valuer was, pursuant to
8. 8, purported to have been appointed on the 16th
November, 1945. I can see no legal objection to
such an appointment being made in advance and the
work being done by him. I do not overlook the fact
that the resolution of the 8th October, 1945, is, in my
view, nugatory, but the whole of the ratepavers of
the Hutt knew that the poll—whether legally

declared or not—had expressed the voice of the:

requisite majority of the ratepavers of the City.

It is regrettable that the formalities ecalled for
by the statute have not heen observed in respect of
the resolution to bring in annual value, hut thers
i much to be said for putting the blame on the
statute or statutes.

The initial errors into which, in my view, the
advisers of the council fell, were firgtly the form of
the-declaration of the poll, and secondly the failure
to make the resolution of the 8th October, 1945,
operative only as from the Ist April, 1946. As
earlier indieated, my view is that the irvegularities
regarding the declaration of the vesult of the poll
can be overlooked but for abundance of ecaution

should be validated. But as to the resolution of the
8th Oectober, 1945, there is no means short of statu-
tory validations whereby the borough can set back
the clock so as to make its nugatory resolution
effective to have operation in respect of a time which
is now some two and a half months past. That can
only be done hy statute.

We must commence from this point that there
can be no doubt that the ratepayers have validly
expregsed their will and that expression must, if
possible, be given effect to. It would be a grave
injustice to the great majority of the Hutt rate-
payers if their expressed determination as indieated
by their votes validly cast, is to be set at nought
ng to legal diffieulties in a statute, or rather.more
than one statute, which are by mno means easy to
understand, and there are algo pitfalls which can
casily be stepped into.

What is to be done, and what can be done? The
technical mistakes relating to the formalities of the
declaration of the result of the poll because heing
innocnous will need no special repair except possibly
for abundance of caution. The next error is that
of purporting to make the change immediately to
annual value by the resolution of the 8th Oectober,
1945, and the putting in of an incorreet recital. That
motion purports to have only future operative effect,
and if it had been expressed to have made that future
effect not to begin till the 1st April, 1946, the reso-
lution might have had a chance of survival notwith-
standing its incorrect recital. But those two blots
were I think, fatal to that resolution, and the only
way, short of statutory corrections and validation,
would be to start afresh with a new resolution to
bring in annual value rating forthwith.

If the council had been advised to act with
abundance of caution, it could have waited until the
Ist April, 1946, to change from ecapital value to
annnal value, and in the meantime gone ahead with
its preparations for the providing of the necessary
valuation roll. The statute (s. 8 (4)), requires a
valuation list to be made before the 15th January,
and g. 15 requires that list to be open for inspection
till the 15th February, with public notice thereof
once a week. The right of inspection is given to all
ratepayers. In order to he in time to fulfil those
requirements, it had to commence on its valuation
duties and its deposit of the valuation list long
before the 1st April, which was the date when the
changed system to capital value became operative.
The earliest date that it could change the capital
value system to annual value was 1st April, 1946.
All those matters presented legal difficulties and
looking back I consider that the least risky course
would have been to have passed the resolution to
change from capital to annual value rating on the
8th October last, but making it plain that such
resclution was not to be operative until the 1st April,
1946. They could at once have proceeded (as
apparently they did) with the fulfillment of the
various statutory requirements as to the making of
a valuation voll in anticipation of the coming into
forece on the 1st April of the capital value system
as provided by s. 45, It was the hurdle provided
7 the fixed dates already indicated that made the
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council take precipitate action. Section 31 makes
plain that that delay is curable if it iz desired to
pass a fresh resolution now. The preparation of
validating legislation will require great care and
expert advice, and possibly consultation with the
Taw Drafting officers.

I suggest the following answers to the questions
propounded :

Question 1:

The answer to this question is “‘Yes”’, but I must
add that the question as framed is based upon
imaginary facts. The statement is not correct that
the council validly determined that annual value
rating should be in force ‘‘as from the 1st day of
April, 1946°’. Moreover it erroneously recited that
the unimproved value system was “‘in foree’ in the
Hutt City at the date of the passing of the resolution
of the 8th October. ~

Question 2:

My answer to that question is that if the poll had
been validly declared as I think it was and if the
resolution of the 8th October, 1945, had been framed
to be operative only from and after the 1st April,
1946, then the steps taken to prepare a valuation list
and the depositing of the same would, in my view,
have been valid. The facts in relation to the lengths
to which the council went in relation to completing
the valuation list and the valuation roll are not
stated. I repeat that in my view the council could
have wvalidly completed several steps towards
bringing in annual value rating as from the Ist
April. T have already explained the difference
between a valuation list (s. 8 (4)) and a valuation
roll (8. 33). This question speaks of a valuation
“roll”” when obviously it is a valuation list that is
referred to.

Question 3:
My answer to this is ““Yes”’,

JOHNSTON J.—I have had an opportunity of
reading the judgment of Mr. Justice Cornish and for
the reasons given by him I think each question raised
should be answered in the affirmative.

FAIR J.—Prior to the year 1921 the system of
rating in forece in the Lower Hutt Borough was
rating on the capital value. In that year, the system
was duly changed to rating on the unimproved
value. Pursuant to a poll duly taken on September
8, 1945, the system of rating on the basis of the
unimproved value, was, on September 10, 1945,
declared by the substitute returning officer to have
been rescinded. On October 8, 1945, the Council of
the Lower Hutt City by resolution determined,
professing to act under the powers in section 4 of the
Rating Aect 1925, that the system of rating on the
annual value should in future be in force in the said
City. On November 16 it appointed a valuer pur-
suant to section 8 of that Act who duly prepared
and signed a valuation list in the prescribed form
and transmitted it to the Council before January 15,
1946, Thereafter all matters necessary to enable a
rate to be made and levied on the annual valuation

were done and all necessary steps taken to comply
with the provisions of the Act were taken.

Subsequent thereto the Town Clerk was informed
that a number of ratepayers questioned the validity
of the proceedings taken to enable the rate to be
made and levied on the system of rating on the
annual value of the property in the City, and
stated that power to do so would be challenged in
the Court., The City Council, therefore, issued an
originating summons under the Declaratory Judg-
ments Act asking the Supreme Court to determine
whether such power existed. That summons was
removed into this Court.

The first question asked in it involves a deter-
mination as to the meaning of the words ‘‘other than
a district wherein the system of rating on the
unimproved value is in foree’” in section 4 (1) of the
Act. That subsection reads as follows:

‘4. (1) The local authority of any distriet (other than

a district wherein the system of rating on the unimproved
value is in force) may at any time by resolution determine
whether the system of rating on the annual value or the
capital value shall in future he in force in the district, and
any such resolution may from time to time be rescinded
and a new resolution passed.’’

This question requires to be determined on the
assumption that the poll was duly taken and the
steps'required by the Act to be taken in respect of
it were effective to satisfy the requirements of the
Act. Upon that assumption section 45 comes into
operation. That section provides as follows:

€45, If such rescinding proposal is carried in any dis-
trict, them, from and after the thirty-first day of March
succeeding the date of the gazetting of the Chairman’s
notice of the result of the poll, rates shall cease to be made
and levied on the unimproved value, and shall be made and
levied in the manner in which they were made and levied
before the adopting proposal was carried.’’

Plainly this section continues the operation of
the system of rating in foree at the time the proposal
for rescission was being considered until the 31st of
March next succeeding the gazetting of the notice.
Therefore, that system remaing ‘‘in force’’ until that
date. It is equally clear that from that date
onwards the City would be required to revert to
rating on the capital value until that was changed
either to rating on the annual value, or the unim-
proved value. A change to the capital value involves
no gpecial meagures on the part of the local body
concerned for, by section 6, the valuation roll
supplied by the Valuer-General under the Valuation:
of Land Act 1925 is the valuation roll for rating
on the capital value. A change to rating on annual
value, however, requires a special valuation of such
annual values to be made, and section 8 and sections
15 to 34 make elaborate provisions with reference to
it, to some of which I shall refer specifically later.
The whole purpose of them, however, is to enable
a local body, and any persons aggrieved and rate-
payers to be informed on, and thereafter if they
so desire, to challenge the correctness of such
valuations. The provisions are based on the assump-
tion that the valuations are to be used in respect of
rating for a rating year commencing about the first
of April. This iz shown by the fact that every
objeetion is required to be delivered at the place of
gitting of the assessment court set up in the Act on
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provisions; and would, I think, be justly open to
the rveproach expressed in the maxim Qui haerel in
litera haeret in cortice.

This may, perhaps, be best illustrated by pointing
to the fact that the words ‘‘in foree’” must apply to
gome period of time. The provisions of the Act, and
particularly section 4 (2) and sections 39 to 47
referred to in it show that the words in brackets in
section 4 (1) apply to a cage where a poll for a change
in system has not been taken. Subsections (1) and
(2) of section 4 are complementary sections. They
are intended to cover all three systems of rating
and provide machinery for changing it. The purpose
of the words in brackets in subsection (1) is merely
to exempt from the powers conferred by that sub-
section the adoption, or discontinuance of the system
of rating on the unimproved value, and the words
must be read in the light of that purpose. If they
are extended to delay a change from the capital
to the annual value system then it would be
extending them beyond their purpose. Such a con-
struetion iz not to be adopted unless the words are
not fairly capable of an alternative construction in
harmony with the scheme of the Aet for enabling
rating authorities to change the system. But they are
fairly and reasonably susceptible of an alternative
meaning. Indeed, it appears to me, that the only
reasonable meaning is to take them as applyidg to
the case of where a system of rating on unimproved
values is ‘“in force’” at the time the proposed change
is to be given effect to—that is, in foree over a period
for which the rates on the new system are proposed
to be levied. In this case that period would be from
April 1, 1946, to March 31, 1947. For that period,
unléss the terms of the Aet were not complied with in
relation to the change, rating on unimproved value
will not be in force.

This construction is strengthened by the use of the
words ‘‘in future’’ in section 4 (1).

I think, therefore, the angwer to the first question
should be ““Yes”.

It follows, too, that the answer to the second ques-
tion should also be ““Yes™.

The question as to the effect of the notice of the
result of the poll not complying with all the require-
ments of section 42 depends upon a consideration of
sectiong 44 and 42; and the principles determining
what are the consequences of such non-compliance
with this kind of provision. Section 44, as amended
in 1941, provides -—

‘€44, (1) The adopting proposal may be rescinded in the
manner and subject to the conditions, with the necessary
modifieations, prescribed by this Aect for the carrying
thereof.

(2) The Chairman shall publish the result of the poll
within the time and in the manner hereinbefore preseribed
in the case of an adopting proposal.’’

The time and manner for the publication of the
result of an adopting proposal is preseribed in
gsection 42 which reads:—

f042, Within twenty-one days after the result of the poll
has been ascertained the Chairman of the local authority
shall cause a notice of the number of votes recorded for
and against the proposal, as hereinbefore provided, to bhe
published in the Gazette, and also in omne or more news-
papers circulating in the distriet; and in such notice he

shall d

case may

Tt is first to be noted that the word ‘‘publigh’ in
section 44 (1) would mean, if it stood alone, “‘cause
to be published’’; and this meaning is confirmed by
the express provision in section 42. The facts in
evidence hefore the Court show that the Mayor
complied literally with every requirement in section
42, except that he did not declare that, as a result
of the voting, the poll had been carried. The sub-
gtitute rveturning officer under his directions and
upon his instructions did this. '

The question then resolves itself into whether this
omission renders the notice wholly ineffectual to
bring into operation the provisions of section 45.

Some indication as to the relative importance to
be attached to the notice, as contrasted with the
declaration that the proposal is carried, may be
gathered from the fact that section 45 refers to ‘‘the
gazetting of the Chairman’s nofice of the result of
the poll’’; although I do not overlook the fact that

re the proposal to be carried or rejected, as the
- :
e, )

_section 42, read literally, directs that the notice is

to contain a declaration by the Mayor that the poll
is carried,

Such a declaration seems really only intended to
add an appropriate conclusion and formal author-
isation to a notice that has already effected every
substantial purpose for which publication 1is
required. For, if the Mayor causes the number of
votes to be published in the (azette and another
newspaper, that must necessarily imply that he
considers the poll to have been regular and in
aceordance with law. Section 45 refers to the result
of the poll being ascertained and section 42 to it
being carried. The publication of the result having
been done with his authority and, apart from his
declaration in the manner prescribed, the case falls,
I think, within the principle of the decision in
Leonard v. Salmon (1922, G.L.R. 375; 1922, N.ZL.R.
1068). True, there the returning officer had his name
published with the notice but in this case the sig-
nature by the substitute returning officer was a clear
indication of official authentication—mnot required
by the section—of the voting: and having regard
to the voting, 1560 for the proposal and 284 against,
it is inconceivable that any ratepayer could have
had any doubt that it was carried. That would be
true in practically every poll on such azn issue which,
as everyone knows, is generally a matter of discus-
sion and personal interest by those voting. More-
over, the word ‘‘declare’” may mean in this context
‘‘cause to be declared’’. These considerations show,
in my opinion, that so far as this requirement in the
form of the notice is concerned the section is direc-
tory. To hold otherwise in this, and other cases,
would prevent the ratepayers’ decision being given
effect to owing to failure to comply with a require-
ment intended to add formality to a notice already
clear, adequate and issued by authority.

This construction seems confirmed, too, by the
general principle of interpretation applicable to
such provisions. That is set out in Mazwell on the
Interpretation of Statutes (Tth Edn., 321, 323-4).
Halsbury (Vol. XXXI, 530) says:
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““Wheve the provisions of a statute relate to the per-
formance of a public duty, and the case is such that to
hold null and void acts done in negleet of that duty would
work serious gemeral inconvenience or injustice to persons

. who have mo control over those emtrusted with the duty,
and at the same time would not promote the main object
of the Legislature, such provisions should be construed as
being directory only and not imperative.’’

This passage is taken verbatim from the judgment
of the Privy Counecil in Monireal Rail Coy. wv.
Normandin (1917, A.C. 170). It seems to apniv Wi’{h
full force to the result of a poll which is declared
by the returning officer, and as to which all the rate-
payers being the persons concerned have the rig:'h't
to vote and must have had full information =
adequate knowledge as to the results of it
carried.

I think, therefore, that the notice was a Q‘cfﬁeieni
compliance with section 44 (2) ai «% the notice was
effective for all purposes.

CORNISH J.—Section 3 of the Rating Act 1925
is as follows: ““The system of rating (whether 011 th he.
annual, the capital, or the unimproved value) which
is in forece in each district on the coming into
operation of this Act shall continue until altered
under the provisions of this Aet.”’

Section 4 (1) of the Aect provides ‘‘that the loecal
authority of any district (other than a district
wherein the system of rating on the unimproved
value iz in force) may at any time by xs:gomiwﬂ
determine whether the system of rating on the
annual value or the eapital value shall in _Eutm*e be
in force in the district. )

Section 4 (2) enacts that ‘“for the purpose of
adopting in a district the system of rating on the
unimproved value or of discontinuing that system
in a district where for the time being it is in force
the provisions of secs. 39 to 47 hereof shall apply”’

(These last named sections require a poll of rate-
payers for the purposes mentioned in the sub-
section),

These provisions of the Rating Act are machine
created by the Legislature for the purpose of faci
tating loeal taxation. Their purpose is to en%H
owners or occupiers of real property in the various
districts of New Zealand to choose the system on
which domestic taxes shall be levied, and to change
that system when they wish to do so.

The Legislature is indifferent as to which system
of rating any distriect chooses to adopt. TIts only
concern is to provide machinery by means of which
the will of the ratepayers (or their representatives,
the local authority) may be expressed and made
effective.

FExamination of the sections quoted above shows
‘that any ‘‘determination’ of a local authority is
directed to the future, and the future only. It is
not intended 1o become operative at the moment
when it is made. The system of rating that is in
force at the time of the determination must run its
course. Only when the current rating period has
expired will the determmatlon became effective.
The future, not the present, is under the control of
the local authorlty But this control is not unlimited.
If there be a question whether the system of rating
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gystem of its choice should come into force ‘‘in
future’’, it determined, in effect, that it should do
so as from the Ist April, 1946.

In my opinion, the Counecil disregarded no limita-
tion imposed upon it by s. 4 (1) of the Rating Act
1925. That which it was impliedly forbidden to do,
viz. to adopt or to abandon the system of rating on
the unimproved value, it neither did nor attempted
to do. All that it did was to make provision for the
situation that would arise hereafter on the passing
of the system which the ratepayers had rejected.

It is contended, however, that s. 45 of the Rating
Act 1925 shows that no such provision was necessary
or, indeed, possible. This section provides that from
and after a certain date, when the system of rating
on the unimproved value shall have ceased to be in
foree in a district, ‘‘rates shall be made and levied
mn the manner in which they were made and levied’’
before the system of rating on the unimproved
value was adopted. It is argued that ‘‘the manner’’
in which rates were formerly made and levied in
the district was on the capital value; and that the
digtriet was, therefore, compulsorily remitted to that
gystem as soon as the system that had been rejected
at the poll had ceased to be effective.

To the question, ‘‘In what maenner were rates made
and levied in the Lower Hutt district before rating
on unimproved value came into force?’’, any answer
given must if it is to be complete—state that these
were made and levied according to the system deter-
mined upon from time to time by resolution of the
Council. No adequate deseription of ‘‘the manner’’
in which they were made and levied could omit
reference to the means by which either of the two
possible systems was brought into operation.

When therefore, rates ceased to be made and
levied on the basis of the unimproved value: and
when, immediately thereafter, they came to be made
and levied just as they used to be made and levied
before rating on unimproved value was adopted,
it follows that they then fell to be made and levied
pursuant to resolution of the Council. If, when the
moment of change-over arrived, there was in exist-
ence a resolution of the Counecil covering the needs
of the new situation, so much the better: the rates
would then be made and levied in accordance with
the system adopted and approved by that resolution.
In my opinion, therefore, the resolution of the City
Couneil of Lower Hutt, passed in anticipation of its
hecoming operative as soon ag resolution by the local
authority should become the determinant of rating,
was within the power of the Counecil; and was
effectual to establish annual value as the basis of
rating from the moment that the rejected system
expired.

I have so far assumed that the result of the
rescinding poll was published in accordance with
the requirements of the statute. If not, it may be
that the system of rating on the unimproved value
wag not effectually terminated. In reference to a
rescinding poll, s. 44 of the Rating Act 1925 states
that:

“¢The Chairman shall publish the result of the poll within

the time and in the manner hereinbefore prescribed in the
case of an adopting proposal’’.

And s. 45 provides that if a rescinding poll is carried
in any district
““then from and after the 31st day of March succeeding
the date of the gazetting of the Chairman’s notice of the

result of the poll, rates shall cease to he made and levied
on the unimproved value . . . .7’

In the present case, the official who actually signed
the gazetted notice was not the Chairman or Mayor
but a gentleman described as the ‘‘substitute Return-
ing Officer’’. For that reason, it is contended that the
notice was not a ‘‘Chairman’s notice’’, and that the
condition of the termination of rating on the
unimproved value was mnever fulfilled. In my
opinion, this contention is not well founded.

The duty cast upon the chairman in the case of a
rescinding poll is substantially the same as in the
case of an adopting poll. In the latter case, s. 42
requires that the chairman ‘‘shall cause to be pub-
lished’’ in the Gazette a notice of the number of
votes recorded for or against the proposal, and the
fact that the proposal has been carried or rejected.
Such an announcement is a ‘‘Chairman’s notice’’
(s. 43) and, from and after the 31st March sue-
ceeding its gazetting, rates shall be made and levied
on the unimproved value.

In my opinion, there is no difference of substance
between a notice that has been personally signed
by the Chairman and one that has been signed (as
was the notice in this case) with his authority and
on his behalf. BEach is a ‘‘Chairman’s notice’’. The
notice under consideration made express reference to
8. 43 (2) of the Act, thereby purporting to be made
under that section, and showing that the act of
publishing the result was the act of the Chairman. Tt
is true that in the case of a rvescinding poll the
statute provides that the Chairman ‘‘shall publish’
the result: and, that in the case of an adopting poll
that he shall ‘‘cause the result fo be published’’.
In my opinion, the expressions are convertible.
There is no reason to think that the Legislature
regarded the announcing of the result of a rescinding
poll as requiring precautions deemed unnecessary
in the case of an adopting poll. In my opinion, the
notice signed by the Returning Officer was a notice
““published’’ by the Chairman by his authorised
agent and was a valid Chairman’s notice

For the foregoing reasons, I consider that each
of the questions raised by the Originating Summons
should be answered ‘‘Yes’’.

Solicitors: for plaintiff: Bunny & Gillespie, Wel-
lington; for defendant: Findlay, Hoggard, Cousins &
Wright, Wellington.






