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[lX THE CO RT OF APJ:>K\L.] 

C.A. THE KIN v. STOREY. 
1930. 
'--y--J Oriminal Law-- .McwslO1.J.ghter- Jr hetl/(' r lJ istin tion between Ordinllry S t yligtnct 

Oct. la, 17, 20,' and Gros.· or Criminal , 'cglirJcne 1't. ·1 oj .. Heas01//lbl ne.~ " GontTibtl/MY 
December H. 

l\IYEl1S , C.J. 
HERDl\I.,L'1, S. 
REED, J . 
ADAMS, J. 
BLAIR, J . 
St\UTll, J. 
KENNEDY, J. 

N egligen c - Whether a Dr/ '?l 'e to 'rirninal Procl! pding - Highl oj J 'udg13 to 
submit I ssues 10 J w'y- l ' Ndie t, .11 a'wiutj oj - .8·,'1'01' of J ucltjment,--. ~ o\~us 

actus intervE'nicns- ll'h r!het' .LY egliu ,nc ('(lused ])cath-E'.Tchuiion of E idcnr: 
-.V ew 7'rirll- Wheth er Court of AZlpcal bound by i ts pret'w'U:s Dr-cisiol1s­

Orime.8 Act, 1908, 88 . 170, 17'1 d.42- Motor-vehicles Act , 1924, s. 27. 

Accused was charged on t wo counb- one for mansla u yilt 1', unuer 

ss. 170 and 171 of the Crim .. ct, 1908, and the other u ndet' s. 27 of th· 
Motor-vehicles Act, H)24. ] I e was drh'in rr a. motor-cur uehillJ .'001<: otlier 
eMS, and while on his wrong .'ide anu tlttemptinrf t o '(' ut in I a head uf 

two other car' he 'ullideu s li rhtl)' with Huother car comillg ill tJIC OPl,osite 
direc t ion and on its right siue. TI l ca r with which he tl,uS ('uJ\iued, after 

tra,vclling diagonaJ!y some :)6 f . lL(,'!'()SS the roud dtet' tho ill11laet, foil down 
a bank, anu the drivel' C, (lnd iliA wife who was a pa~st'l1r 1', were killed , 

A t the tri,d the defencc \\ as H t up that th caus of de th was the COIl ­

t1'ihutory negligence of t ll( ~ d river ' . alill (!v'idenc' \\ hich tendt'd to show 

that t he a ·tua! call:;e of r[l :atb wn.' .'orn(· fa ·tor for wh i 'l1 the at'cuse I wa ' 

not J'e~pon" ibl was ,' d uded , T \ ' 0 il,v ue. lI P C put to thl' j ur,' -(i) whet-hor 
th colli . ion wa. III tu t i ll! Tl t'glig 'l1 " of t h accused, and (ii) 1\ bether the 

d (Lth .. of th " porsnmi killed lIn" Im '( rl'.' ult'd but for xllt'h nerr ligcnce. 

The jur)' answcred tile fir"t j:-;slIo in th e aflit'lJ1atinj. but . irollg ly r 'c mmended 

" that the a eus'd 1)(' dcal1', wi t I! k TliPlltly III t he grotinds that the accident 
"was brought about by an 1'1'1'01' of jutl rrment," The !-iccond issue t.hey 

n,n:wered in tho negatil'o. Tho .Jl1c1ge thl'r'npon eli!' -lrd tho jury that 
their findings amounted t u a . 'rd ivt of " .uilty,' vhich they rct.urned 
accordingly. 

~ir i)li hael Myel' . . th · 'hid Justice, .. tated a ase fo], t.he opiuioll of the 
Court of Appeal uncleI' .' .44:. of th .rim .. Act, 19 8 which i .. et out below. 

lleld, 1. That w hero a. person i.' ·ha rged with man. lang ht r llnd er the 
Crimes Act, Hl08, aml {he d 'a th of the p 1',,011 killecl has been call ~cd by 

tho negligent driving of a m otor-vehicle , the degree of I1 oglig'l\ce slIflic;icnt 
to found the olfence is tixcd by s. 171 d the Act, whiuh supersede:; the 
common law, and no more than ordinac'Y neglj:rellGe, as diRl'inct from" gro. " 

or "criminal" n egligenco r f\. breach of a legal duty to take reasollab le 
care, requires to be proved . 

2. That the same prin ciplei' apply to lIen ·es can ing d n. th or bOd ily 
injury under s . 27 of tho Motor- \-ehi les t ct , 1924. 

R. Y . lJawc(l) approvcd a nd followed . 
R . v . Baleman(2) and R . . Gun te,-(3 ) not followed . 

(1) [1911] 30 N.Z. L.lL 073; 13 '. ,.R . 
574. 

(2) 19 Cr . App. ]~ . 8. 
(3) 21 N.S.W. s.n. 28~. 
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P er ..Mye1"s. C.J., AdCt'ms and K ennedy, JJ . .' There iR no distinction in 
Xcw Z a land between IH.:ulig ' /I CC as the foundation of criminal liability and 
negli r' nce a.s the foundation of ' iyil liabilit.y. On ce it is proved that the 
acc:used Ilco-ligently drove his motor-car, and that death 01' bodily injury to 
lU10thcr pl'J'son wa,' a oonseq uence of that ncgligence, thon such negligence 
has cau:ed the death or bodily inj w·y . 

P or H erdman, J . .' It is suffi ciell t for th e Crown to prove a breaoh of a 
lega.l duty to take care. 

l> (' R eerl and, '1)(ilh, JJ . .' The degree f negligence laid down does not 
ext nd to a ll cases of culpllb l • neg lige.we. 

P ,r Blair, J . : Thc lwg ligcnce must be the ubsta.nt.ia l or e ff cti\-e cause 
of dea th or bodilv injmy . Th test of liability is cau ' of death, and not a 
mere (;onthbutioll to cause of death. 1 'ho Crown must eo'tublish under 
s. 17 1 that the death walS the 'onsequence of t he breach of duty, and u nder 
s . 27 mu t, prove llogli (Yenoe and that such negligence caused death or bodily 

lllJury. 

:3. That contributory negligenco on the part of the person killed, whet.her 
the uccu .. ed io' charged wit·h )1111n 'laughter under the Crimes Act, 1£)08, or 
un th c part or the person killed 01' inj1ll'cJ where he i.s charged lInder s. 27 of 
th' l\lotor-vohides Act, I !J24, is not a good defen 'e. 

R. v . OjJicer(}) followed . 

R . v . Hirchall(2) not followed . 

4. That in a crimina'! t.rial a .Judge may submit issne. to the jury. 

Pel' Nyer,' , C.J .. ami Adams, J . : The Court ha a.n inherent as well a~ 
t1 S t ~ltutO J'y rie'ht t.0 slIbmi t sp ·' fie: que~tjolls to the jllry who mt1 bo 
invited, uut ( Il nnOL },C' l.'cmll.lnlILd , to I1IlSwel' tlt' lIl. 8u 'h is. tlOR ma,y be pu 
eith('l' hdol' , (I I' afk l' the 'l' IlC'l'al \" r di' i,' tak ·n. or Rubll1ittec.1 with the 
&rc lll'l'al \'l' I'diet, but :-;(~parH tc ly. Tit, jury nor entitled to I' -turn a gencral 
v('I'rii : j J'itf!ud of am", "[' i llg tll(' islHlos. 

Per l/ e((htl(m, J . : The Court ha:> .. 1 ·tatntory power on ly. 'I'he jury 

IlccJ llot a n .. wcr issues lIHll' :-IS it pi08S :>, but mus t g iv a· geIl ~ l'al v -'rdict. 

P er Reed and Smith, J ./ . : 'I'll 'ourt. has both a , ta tutory and LUi inherent 
po\\' 1' . The form '1' gi,cs no gC'neral power to submit iS'lles, but i t is a llow­
able . \\'h lln a.sk ing tho jury 1.0 find their tfcneml verdict to ask t.hat they 
Hllparate ly a nswer tho qucs ions of f1t(·t -'ubm iUcu ; t.he la tter gives a Judge 
power to reYllest a jury to a nswor issues inste,ld of g iving a general verdict . 

Per Blm'r, J .: Tho only ca. ' . in \\'hi h t1 j ury ma.y be required to 
HllSWl'r q ll 'S ions a ro under s. 442 of t lw Crimes Act, l!JOt:! . 

Per ]{en.nei.ly, J . .' The Court has an inherent and a IStatutory righ t. 
The jury cannot refuse to answer iSfluCH put under the s tatute. 

5 . Tha the a.nswer of the jury to the tirst is::iue in the aflirm-atiYe, with 
a recommendation for lell ienc.:y on the g round that thc accident was brought 
abuut by an error of judgm nt, amounted to a verdict of " Guilty." 

R. v. Warne(3) followed. 

(1) [1922] G.L.n . 175 . (3) 3 N.Z . G.A. l . 
(2) [1866] 4 F. & F . 1087. 
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6. That a n w tria l m u t b ~ran t d on th grollnd tha.t whoro actual 
injury wa ' not sustain 'u a t til t iUl ' f t h im pact, but a f ew , '('(lnd la r , 
evidence of a rw it,.; riel , 'n l f/ 'CrU 71 8 ,'at; ('xr:\udcd :1nJ, flO j , : 11' th reon 
having been put to t he j llry, n Il the IJeCe,;S;try facts \I'cr' not , am! in t he 
circumstances could not. be, put to h jlmy to enablo a. ,,, 'n nd v rdict to 

be found. 
R. v, Lrovren.ce(l) follo\ " . 

The qu tion whetb r he Court pp a t is bonnd y it own PI' \'ious 

decisions was considered . 
[UpOIl the seconLl tri'l l, befa rcO' r , J., held a t the n " ~ , ion ', 

the jury, on the charg of man: la\l cr htc I' , fo und 'eu cd • N" t guilty," and 
on the charge undcr t he 1 t ['-vehi I ·t four rl him " '\lil ty of necrligcnt 
" dri ving, but Ilot to t.h e. t nt If t hen b ' cr.u;; illg t.he d 'at.h of Norman 
" Cook and A l1elia Cook.' Thi~ la.. t t r finding was tlubscquont.iy, by con ­
sent, recorded as one of ' Not rr uilty." J 

(1) 25 N.Z. L.n . Ln, U 2: j a.L.n. :J5D, - QU . 

C ASE stated under 
opinion of the Court of 

The followin a i, he 
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'rimes Act, 1908, fo r the 

n iudi I nt c ntainillO' tw 
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Viol t Am lia 

The first count w s laid nuo '1' s.' . and 17 of he rImes 
Act, 1908; the se ond un I r . ~ 7 of t 1\10 0 1'- hicl - ·t , 
1924. 

2. The casualt 

driver of 
o b nd is unable ,0 see beyon 
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the upper bend' nor has he any view of south-bOlmd traffic 
until he reaches the upper bend or a point very near it, and then 
only if he is well on his correct side of the road. There was a 
white line marked substantially on the centre of the road for the 
purpose of safety and of serving as an indication to drivers to 
keep on their respective orrect sides of the road. Such white line 
extended continuously from below the lower bend to beyond the 
upper. After ronndinO" the lower bend the accused, Storey, steered 
his car out of the line of procession with a view to "cuttinO" in " 
between two of the cars that were ahead of him- increasing his 
speed for the purpose, according to his own evidence to about 
twenty miles an hour. The result was that his car crossed the 
white line and continn ] its jotll'ney so that the whole or the 
greater part of the cal' was on th wrong side of the \-vhite line. 
The accused found himself unable to cut in between any two of 
the car: ahead of him and as he approached the npper bend, a 
car coming southwards to ",Tellington driven by the deceaf;ed, 
Norman " Tebb Cook, and containing as a pa. s uger his \.rife, the 
deceased Violet Amelia Cook, rOlUldecl the bend well on its correct 
side of the road, and a collision happened between that car and 
the car clriven by accnsed . The impact was but slight but the 
result was that th south-bound cal', to which the brakes weI' 
apparently applied, was d fl ·ted and tr(. veIled diagonally aero s 
the 1'0a,<1 a, distance of ."omo 5fi ft . and fell over the ·id of the 
rOMi dow11 ,\, bank, with t.he I'cRult that hoth persollH in flip car 
were killed . The, arc t.he material fae .' , but I 'hink it d("jrabl 
that all the pvidellcl:: Hhoulcl be b fore the C01ll't, and it iR intended 
accordingly to attach a cop. ' of the notes of evidence. which ma.y 
be r O"ardC'd as forming part of the case . 

3. Counsel for the accused at the conclusion of the case for the 
Crown submitted that there \-vas no case to 0"0 to the jury: but I 
overruled this content.ion. 

Conns'l also in cross-examination sought to ask questions with 
a VIeW-

(a) To setting up a defence of contributory negligence on the 
part of the deceased Norman vVebb Cook; 

(b) To sho\ving that the braking on the deceased's car was 
defective in that t.he bra.kes acted unevenly, causing a 
tendeney, if the brakes were heavily applied: for the 
car to swing to the ricrht; and 

(c) To shmving that there was a pin loose in the steering-gear 
of the deceased's ca,r, and that the car was therefore 
dangerous to drive. 

C.A . 
H):~O. 
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He also sought to adduce viele e wi.th (I vi w t o showin(f-

(d) That th terrain a he spot wh're the de en "[ , GaT ,Ycnt 
over the bank as inclined to be loose, anrl hat tJlis 
might have contributed to the ultimate rCi-\lllt of t il<' 

a.ccident.. 
4, The notes of eviden show that 'ome question' vvcr a. ked 

in regard to the matter (a) (b), CLnd (c) I enti ned ill th e last 
preceding paragraph, and t hat a.' to (d) I disallo\ 'ed th propo.'eel 
questions. It was clear that but for tll collision tb r:l ,,,as no 
reason whd.tever- and none vms 'ugcrested- wh) , notwith.'tanding 
the slight defect in the braking sy.:t m of bis car or th ' defc t in 
the steering-gear, if su 1 defects or ithcr of th'm existed , the 
deceased Norman vVebb Cook could no have trav 11 d t hro 19h 
the Gorcre :afely, The sam consi] 'ration seemed to m to apply 
to the evidence tendered a to t.}le po.' ihl . 100. e condition of the 
terrain on the spot Vlrhere th car w nt vel' the bank. There was 
no sug restion that but for the colli.'ioll the decea' d 's ear ,-\'ould 
have crossed or require l to ero:'.' the road. I nlh3 in efYed that 
if the colli"ion was ca,used by the n("rligcut rjrivin o' oJ the ac<'usul 
nothing that immediatel r follow 'd in TC~Jwet of at uf the mn,tters 
referred to in the last re' 'ding I u1'a.trrapb} nor allY l!ontl'ilJlltory 
nerrlig nee (if there wa. ' all ") OIl t il e part £ the e '("u.s cl prior to 
the collision , would afto!'( , dpf{' 1 ., to ,il ' el la.rg S lInJes it 'ollld 
be shown that there \\'a~ " m _ I'll ir ·ly 11 '\\' fa ,t r ",hi h hrought 
ahout th' dea.tb of tit, \\ t ' , ' i j.' '( t nmI with \\'h1Ch 11U' il ' ' [ .'rd 
had nohing to do . 

n. I submit,ted to the j llry til, t\-,'o follorin;'" i.- .' L1C'. ' : -

(1) \Vas the collision b tWl' n til cH': UllSelr , mot )1' - (';(1' 'tnt! 1 It " 
car in \·dlich MI'. al d Tr.', Cool - wet driving call.' d by 
th negli~J'cnt dri ,'rttf ' It, a' 'u:-;cd ? 

(2) If , 0 would t.h e t1eat.h of :\Ir. ,mel :JIrs, Cuok hav l' 'sultccl 
but for such ncglig 'ne: 1)£ the aCGlIsed ? 

Counsel for the aCGU 'ed 'olltend (1 tha I had no pow r 01' right 
to submit issues to the jur r, ,Hld that Ite accuR<'ll wns cntitle(l to, 
and the jllry could only 1) asked to r turn , a tren'raJ \' r(lict of 
"Guilty' or "Not guilty." Thi · contention I ov l'l'lti :.d. 

6. After an absence of OV'f tllr }lOUl'S the jury l'etllmed with 
the following answer.' to the qll(, ti ns submitted to th m :-

"The jury's answer t III ,.'tion o. 1 is in the atfi 'mati ' 
" but st.rongly recommend that t h 'lC 'll- 'ed be ]ealt wit lcnirntlv 
" on the grolUld that tll 'lC id nt was brollght ahuut by 1111 en r 
" of judgment. 
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, The jury's answer to question No.2 is in the negative." 
Counsel for the accused submitted that this was in effect a 

verdict of "N ot guilty." I ruled otherwise, and directed the 
jUTY that their findings amounted to a verdict of " Guilty"; and 
they thereupon found a verdict of "Guilty" accordingly on my 
direction. I said that I would reserve for the opinion of this 
honouTablc Court all the questions hereinbefore mentioned, and 
I remanded the accused fOT sentence on his own recognizance of 
£500 and one surety of a like amount to come up for sentence if 
and when required as a result of the judgment of this Court. 

7. The question for this honourable Court is whether my said 
various directions and rulings were right. 

Om'nish and Foden for the accused . 

The Sol'l:citm'-General (A. Fm;'r, [{.C.) and Eutns-Scotl for t.he 
Crown. 

Oo'rnish. :-
The count under s. 27 of the lVIotor-vehicles Act, 1924-, is the 

same as the count for manslaughter. The submissions are : (i) 
That evidence tending to show that deceased himself was negligent 
was wronaly excluded, in that if deceased was himself negligent, 
and his negligence ((I.) either contributed to or (b) was the effectiv 
cause of the death, this circumstance ·was available as a defence 
to prisoner; (ii) that evidence relating to the nature of tl1e 
terraln at the spot where the cal' ·went over t.he hank ,"vas 
wrongly excluded, as such evidence might properly be relied 
on by prisoner to show that deceased s death was the result of 
misadventure; (iii) that there was no case t.o go to the jury 
either (a) of criminal negligence on the part of accused, or (b) 
of accused's act or act.s having caused the death of c1ecease<.1. 
(iv) that there is a distinction in New Zealand hetween negligence 
as the foundation of criminal responsibility, and this distinction 
was not acted upon by the learned Chief JUfltiee or the jury so 
directed; (v) that the Judge had no power to ask the jury (as 
he did) to answer issues, and so in effect prevent the jury from 
returning a verdict of ' Guilty' or "Not guilty"; (vi) that if 
it was competent for the Judge to put issues, then the second 
issue should have been so framed as to enable the jury to say 
whether or not the negligence of accused cansed the death of 
deceased, and that the second issue was not flO framed; (vii) 
that the verdict was either (a) a verdid. of "Not guilt,y" or 

Poli 'e L.R. - lB. 

G.A. 
]f)30. 
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(b) inconclusive. The l'~ u.'al elle in i. not eontinuous. Deceased 
may have voluntaril) gone t th .'ill of the road where his car 
went over the bank. Th l'e \ " l~ no proof that deceased was 
compelled from the colli ·iOll t cross the road to where he '.vent 
over the bank. Even a lm'ttino' a eell se l's negliO'ence, it wa. not 
of a kind neeessarily t ('neI nger human life. It must be 
admitted that there is cviclcl1 (; of negli cfcnce on aceusecl's part. 
It was not enough f r th Cr ",;n to prm- , ther was a ollision : 
it must also establish t hat it was he ollision that determined 
deceased's future COll IS of H ·ti n . There was no evidence as to 
what dictatecl deceas fl, a ti n after th , impact. This case 
differed from llt OTley v. ' i t" , 1). The cause and effect are not so 
intimately connected a::i .ill, tify t h cas going to tbe jury. 
It is admitted that th 'I' wa" uffi ci nt evidence of neo;ligence 
for a civil claim. The nUl' i. heavier however, \,vhere criminal 
negliO'ence if) charged . 11 R. v. Dawe(2) it wa s held that the 
distinction between ivil and niminal n ~:tl igence waR abolished 
in Ne",,' Zealand . Chap 1an, .(. hO"V8V r did not concur in 
this view of the case. l ' /'i, ] 71 of tl1 -, rimes Act, 1 ~)08 , is merely 
declaratory of the co mon law a ,he reasons given in R. '. 
Dawe(2) are obiter, then th Jaw I: t} !-laID here as in England. 
There must be men , ,. ((: R. v . Balcman(4). S ction ]71 

xprr.ssly preserve!'! U/r'ns feo a.' n d fcner . III Timinal la\v 
the test of neO'ligcnc i. I'm} j ,rve; in cl' il pro .cd ings it is 
ohject.iv(' . 

[ADA ~[ ,c; , J. ---In nirninal )a,\y th standard of ca.r ~ is what. t he 
:jury think to h l'casoHahle carp in th e circumsta.nces.l 

They must. consilln wll!>t h r theft' is such negligence as to be 
culpable and pllni ,· h ahl ~. Kl" f n 171 (·ontemplatc'.' that a rna,n 

who has fallen short of tit ,'tan< hi n l DMy nevertheles,' in ccrtain 
circumstances he eXC1. f' . The \,orc1] t wa,' a spCf' ia.l verdict 
until the Judge cl il'cet c(l tJ jur,' t at it amoun tcd to one of 
"Guilty." The ,'peeial vert i ~t did not contaill the ingl' 'clients 
necessary to constitut, a vI·l'll i .. t of " Guil y." That t he sub­
jective t c.'t of negligenc exists in England , sec H(wuar I Lmo 
Rem:e1..u(5). In Bateman" ('1[81'(4) (\ diRt inetion was made between 
error of judgmcc'Ilt and n ' f!ligcne ' : R. v. Gnnter(G) ; R. Y. 

- N ewell(7)' Tinline ~ . Whit (~ II' ,s,' b l .' luCI/nce A;'8ociat~'on Ltd. ( ) ; 

(I) [1922J a .L.R . 61. 
(2) 30 ~.Z . L.n. 673 ; 13 .L.H. 

574. 
(3) :30 N.Z. L.H. 688 ; l :~ G.L .. !') H. 

(4) lB Cr. App. R 8. 

(r Vol. 12, p. 428. 
(ti ) 21 X .. '. \\'. S.R. 282 . 
C ) "7 .' :. \\'. S.R. 274. 
(0) ll ' 2l]: K. B. :327, :1:31. 
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Moo're v. R.(l). As to he effect of the deceased's contributory 
negligence, if any see Law Jonrnal(2) ; R. v. R08e(3); R. v. 
Birchall(4) ; Hu '~ell on Or£mes(5), citing R. v. Bunney(6). The 
doctrin that contributory negligence is no tlefence is not so 
entrenched in our jm'isprudence that it cannot be di~locl.o·ed. In 
R. v. Hew and Jack on(7) the reason O'ivcn for saying that COll­

tributory negligenc i.-' no defence-namely, that the Queen wa. 
pro 'ecutrix a nd coultl not be guilty of contributory negligencc­
is very unconvincing. The . anctity of human life as a re" son 
for excluding evidence of contributory negligence i. first men­
tioned in R. v. Swin,zull(8): R. v. Hew and J ackson(7 ) ; R. v. 
Swindall(8). In R. v. Qjfice1'(9) there was no suggestion that 
there was contributory negligence on the part of deceased. Tll e 
jury, hmvever , it is sulnnitt d, acquitted on the ground that they 
considered the driver of the car in which deceased "was riding 
was negligent. It is suggested it is futile to lay Uo\Vll definite 
1'ul=>8 which 'Nill have no practical reO'ulation on the conduct of 
Juries. The same causation is required on a charge of man­
slaughter and on a charge under s. ~7 of the :Motor-vehicles 
Act, 1924: St1'Oud on Mens Rea(10); R. v. }Va.lker(ll). R. v. 
Bi1·cha.ll(4) is the only authority (1irectly in favour of accused, 
although this decision \vas questioned in R. v .J o'nes(l:2) . but that 
a e is an anthority for the proposition that if the negligence 

of the deceased consists in a (lir ct participation in the act that 
cau:ses the death the other pady ,,,ill not be ]j abl~. There wa.' 

really no contributorv ncglig nce Cit all in R. \T. JOJifS(J 2) . Th.re 
is no evidence tha.t the act of de 'eaged in driving a ross the road 
after the collisioll \vas determin,d hy the acti.on of llC'CHscd. n 

the yuestion of ca.usa.tion, see In 're Polemi:) and ~I//!.rness , If'ithy, 
and 00., Ltd.(13); Pollock: on Torts(14); Adam8 v. Lancashi're 
a,nd Y O1'ksld1"c Railway 00.(15)' Siner v. Great Western Raihoay 
00.(16). In Adams v. Lancashire and Y O1'hki're Rad'way 00.(17), 

if the issue had been put to the jury, "If the company 
had not been negligent would the deceased have been killed 1 " 

(1) [1926] S.A. L.R. 52, 76. 
(2) [Newspaper] Vol. 70, p. IHL 
(~~) [1928] 20 Cr. App. R. 164, Wi). 
(4) 4 F. & F. 1087. 
(5) 8th cd ., Vol. 1, p. 768. 
(u) Queensland Digest, 351. 
(7) 12 Cox C.C. 355, 356. 
(8) 2 C. & K. 230. 
(9) [1922] G.L.R. 17G. 

(10) pp. l38, 139. 
(J 1) [1824-] 1 C. & P. 32U. 
(J 2) 11 Cox C.C. 544. 
(13) [1921J 3 K.B. 560, 5,7. 
(14) 13th ed . 35, 36. 
(15) 4 C.P. 739, 743. 
(16) 4 Ex. 117, 123, 125. 
(L 7) 4 C.P. 731:1. 
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the jury must have answered in th negative ; Lut :jllcb an issue 
does not cover the whole question. 

[SMITH, J.- Does not ' . 30 of the Motor-vehicles Act, 1924, 
indicate that contributory negligenee ma.y be a defence 1J 

It is submitted it does. As to ",,;hat is a reasonable con­
sequence, see The 01:ty of Lincoln(l). In The Flying Pish(2) 
it was held that the intervening conduet of the master of the 
ship exonerated the ship originally responsible for the collision. 
The present case, it is submitted, is between the last two cases 
cited. In R. v. 1110'rby(3) it was held that it was necessal'} to 
prove that the wrongful act caused or accelerated th death, 
not that it might have done so. As to whether the nse of the 
term" contrihutory negligence i~ Hot a misnomer, sec lhcltbold'::; 
Criminal Pleading ( 4), Dublit W 1;cklvu and Wexjo1'cZ Railway 
00. v. Slattery(5). The Ol1U~ i~ on the Crown to prove the 
negligence and also thnt it eallsed the death: R. v. }VateTs(6); 
Ell-iolt Ste£l'1n TUff Co. v. John Payne and 00.(7)' Da'vilS v. 
Gar'J'ett(8); Be'ven ali N cgl'igeJ/re(9) ; 8nee:sby v. L(tncaskirc and 
York'shi1'e Railway Cu.(10) . It is ,'uhmitted the ahovc (;asc~ 

show what may be reganlcd as a (;Ou::lcqucnce of an act, and what 
not. 

[l\fYER.' , C.J.- Itl not your: 1-itI'Ollgl'~t point the rC'fllsal to admit 
evidence that may have ho\>\ n t lw,t the J nth was not he 
L:onscquell' of tlH' colli ion .] 

The second issue Jom; 110t givp til ' jury an opportunit.y of 
saying whether the ne.aligenc of a. 'cllsed caused the death , or 
whether on the manslauO"hter .cbarge, a·ceu, d killed deceased. 
There is no doubt de 'ea~ed would not have met his dea.th if 
accused had not been negligrllt· bu that} it it> submitted, doe 
not con lude the matter. It does not establish tha.t accused 
killed or caused the death of decea. 'ed. The jury should have 
had an opportunity of answering this question. A Judge has 
no power in criminal trials to put issues to the jury. Sec­
tion 442 (2) only applies when the case is Leing stated for the 
COHrt of Appeal: R. v .. • Jo:trlesun(ll); Hal~bU'ry'::; Laws of 
England(12); R. v. AlIday(13). The issues iu this case 

(1) 15 P. & D. 15 . 
(2) Br. & L. 436. 
(:~) 8 Q.E.D. 571. 
(4) Ev. & Prac., 27th ed. 88!) . 
(5) 3 A.C. 1155, 1166. 
(6) 6 C. & P . 328. 
(7) [1920] 2 K.B. mm. 

(8) [1830] 6 Bing. 716. 
(U) 4th ed., Vol. 1, p. UJ. 

(10) [1874J 9 Q.B. 263. 
(J 1) [1896] 2 Q.B. 425. 
(12) \ '01. 9. p. 373, note (a) . 
(13) 8 C. & P. 136, 140. 
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distracted the jury's attention from what the real guestion was. 
They concentrated only on the .question of negligence, which 
does not conclude the inquiry: A'rchbold's Ori'ntinal Pleading(l) ; 
R. v. Davies(2); limTis on Oriminal Law(3); Roscoe's 
01'im,inal Evidence(i)' R. v. lierul'rick(5) ; Blaclcstone's· Com­
mentaries(6); R. v. 111cNlahon(7). It is submitted s. 27 of 
the Motor-vehicles A,t, ] 924, revives the common-law doctrine 
of culpahle negligence. The words of s. 27, "recklessly or 
" negligently," have this effect. R. v. Dawe(8) is not against 
thi~ submission ; it turns on the meaning of s. 171 of the Crimes 
Act, 1908. 

[MYERS, C.J.-May not s. 27 be in patri materia with s. 171 
of the Crimes Act, 1908, and, the words of s. 27 being different, 
the section should be construed differently 1] 

It is submitted such is the position. The decision in R. v. 
Balernan(9) is applicable to the language of s. '27. The question 
must always he as to whether the negligence. is the substa,ntj.al 
cause of death . There must be proved by the Crown tl.1C 
wantonly careless mind and that the act of the a.ccused 
must be the substantial cause of death. The matter must be 
left to the jury. It is wrong to exclude evidence of negligence 
of deceased, as this may be shown to have beell the cause of 
the death. It is submitted that the expression ' error of 
.( judgment' used in the verdict, negatives negligence, and the 
verdict is one of "Not guilty." As to the meaning of "errol' 
, of judgment," see R. v. ara,y(lO). " Error of judgment" 
llegatives the essential ingredient of negligence. There can be 
no punishable negligence if there is no guilty mind: I-la1'va'l'd 
Law Rc-view(ll); Savage v. British India Steam Naviga,tion 00., 
Ltd.(12); Beven on Negligence(13); Roscoe's Or'im'inal Evidence(14). 
As to reading the verdict as a whole, see 111ye:l'son v. R.(15) ; R. v. 
Chainey(16); St'f'Oud on Mens Rea.(17); R. v. Williatnson(18); 
JiVords and Phrases Judicially Defined(19). 

(1) Ev. & Prac., 27th ed. 222. 
(2) [1897] 2 Q.B, 199. 
(3) 13th ed. 409. 
(4) 15th ed. 308. 
(5) [1921] 15 Cr. App. It. 14tJ; 37 

'l'.L.R. 447. 
(6) Vol. 4, p. 394. 
(7) 13 Cox C.C. 275. 
(8) 30 N.Z. L.R. 673; 13 G.L.n. 

574. 
(0) 19 Cl'. App. R 8. 

(10) [1891.] 17 Cox C.C. 2!)9. 
(11) Vol. 29, pp. 40,41. 
(12) 46 T.L.R. 294, 295. 
(I3) 4th ed., Vol. 1, p. lUI. 
(l4) 15th ed. 847. 
(15) 5 C.L.R. 596. 
(16) 9 Cr. App. R. 175. 
(17) p. ]22. 
(18) C. & P. 635. 
(19) Vol. 3, p. 2457. 
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Fai1' K.C. :- -

If accused had u en n hi.' :orr e side of the road he could 
not have 8ep,n (leceas d s car until it "vas 110 ft. from him. The 
events leading lip to 1>· ased's neath took place in not more 
than three and one-half S' ·omls. In such circumstances the 
various incidents canllot Ut' .. pli up and be regarded a. ' separate 
incidents . Any po '~ible ntributory negligence of deceased 
cannot he relied on . n an~wel' t th char(J'e. It is suhmitted 
that so long a::; ftC lI.'ed . n ()'ligenc contributed to the death 
he is guilty of th J oft 'nee. It is conceivable that both parties 
to a collision may b If'uilty of an oftence: See Motor-vehicles 
Act, 1924" s. 28. 1£ fL P l'.·on eOlltributes to the death of 
another per on he i' lia b1 for having caused that death; it 
does not matter ""heth T hi ' ctiOIl is the preponderating or 
substantial callse of tIl deat h or not. The accused in order 
to free himself from lia ilit 7 , mn t 8hO\v that the negligence of 
the deceased was the sole caus of the accident, : ATChbold's 
C1"irninal Pleacl'i1~q(J) ; R1Issell ml 1'J'imes('2); R. v. Walker(:))' 
R. v. Swindall(4) ; R. v. Longbottom(5) ' R. v. Hutch:inson(6); 
R. v. Dant(7). Thr d'·i ,ion in R. v. Hi'rclwU(8) stands alone 
on this question and "vill no h' follow 1. The decision in R. v. 
Jones(9) dissents from the ·lldgmel t in R. v. Birchall(8) ; R. v. 
J(ew (£1ul Jnckson( 10): R. v. ylep( I) ; W'itl-ig v. R.(12); R. v. 
Bunney(I:-3); E. awl E. DI:gest(l4) . The sccond qucstion is 
whether th neo·ligent;.> of h at ·ll.' d was in fact contributory tu 
the death. If jt had npP"a)· d t li at the effect of his n gligence 
\vas spent or exhansted, that would have been it defen'c: 
Beven. on Negl·i.rWllce(15) · Blyth v . Binninghcun Waterw01k'l Oo.(lti) ; 
Salrnond on Torts(17). Th r i,' til .. trongest possible inference 
in the present ca:se that \~hat happened after the collision was 
caused hy it. Then> wa '11 rOom for H Jl.OVUS actus intm'venien·. 

[HERDl\IAN , J.- I.' tl at not a matt l' for the jury ~J 

It is snbmitt d 1 "here t l C L:hain of causation i.' not 
broken. All evidence of uontrihutory neo'ligence on the part 

(1) Ev. & Prac., 27th ed . 8HU. 
(2) 8th ed., Vol. 1, p. 767. 
(3) I C. & P. 320. 
(4) 2 C. & K. 230. 
(5) 3 Cox C.C. 439. 

(6) 9 Cox C.C. 555, 557. 
(7) 10 Cox C.C. 102. 
(8) 4 F. & F. 1087. 
(0) 1] Cox C.C. 544. 

(10) 12 ox C.C. 355. 
( 1) 1 r. App. R. U2. 
(1 2) 27 C.L.R. 158. 
(13) u ensland Digest, 351. 
(14) '01. 15, p. 802; 4th 'llpp.470, 

citing R. v. Ohotem . 
(1.1) 4th d., Vol. 1, p. Ul. 

(16) [1856] 25 L.J. Ex. 12, 214:. 
(Ii) 7Lh cd . l ;i 1 el .se<.: . 
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of deceased should be excluded except a.s forming part of the 
1"es qesta: Adminf,lty Commiss1:one'J's v. 8.s. Volute(1); 8wadling v. 
Cooper(2); R. v. Pocock(3). 

[HEHDMAN, .T.- If the evidence had been admitted, mi,aht 
not the jury l1 ave found that the negligence had been spent and 
the deceased alone was responsible for hiE> own death n 

Even if the evidence had been admitted the jury must have 
been directed to cliJsregard it once accused had been found 
negligent and no miscarriau of justice can have been occasioned: 
R. v. Ledger(4); Stephen's D1:gest of C1'irninal Law(5); Russell 
on Crimes(6). R. v. Bennptt(7) is distinguishable from the present 
case on the facts: Stroud on 111 ens Rea(8); H.i11.S. London(9). 
Dealing with the cases cited £or accused, it is submitted that in 
Adams v. Lancashi're and YOl'k-shi1'e Ra·£lway 00.(10) the plaintiiT 
made his own choice. S?:ner v. Great l'VesteT1i Railway 00.(11) 
is distinguishable on the facts. The Oity of Lincoln(12) shows 
that the happening for which relief is .. ought need not flow 
directly from tbe collision. If evidence tends to show I,hat th(' 
chain of causation was broken it is conced d it is admissible, 
but in tl1e present cas the happening was HO sudclen that the 
evidence exclud ed could have made n chffer nee in the jury's 
verdi t. There has heell no migcarriag<' of justice. The 
eviden ex lndecl wa.~ if!' 1 vant· it eould not possibly have 
shown a break in the chain of causation . In The Flyir~9 F'ish(13) 
the facts were entirely different from the present case. There 
was a clear hreak in the chain of causation. R. v . Wrt[en(1A-) 
was clecirlecl on it.s sp "cial facts; it is a CR~e showing spent 
neoligence. Ell-ioa Steu'1J'l T'/l,q Co . v. John Payne and 00.(15) 
is likewjse distinguisha.hle. An alternative danger prevent.s an 
act that might be regarded as a no·uti.') act-us in.te'J·ven'iens from 
heing so regarded: Salmon on Torts(16); Beven on N egligence(17) ; 
8.s. Shlgleton Abbey v. S .s. Paludina(l8); Weld-Bl1.mdell v. 
Stephcns(19). As t.o the putting of issues to t.he plry, see 

(l) [1922J 1 A.C. l'2fl, 144. 

(2) 46 T.L.n .. 597 . 
(3) [1851J 17 Q.B. 34; ;'j 'ox C.C. 

172. 
(4) 2 F. & F. 857. 
(5) 7th ed. 222. 
(6) 8th ed. 761. 
(7) Bell 0.0. J. 

(8) p. 130. 
(Il) [1914J P. 72, 74, SO. 

(JO) L.R. 4 C.P. no. 
(11) [1869]4 E.' . 117, 124. 
(J2) J5 P.D. ]5, IH. 
(J3) Br. & L. 436, 44:3. 
(14) 6 O. & P. 328. 
(15) [1920] 2 K.B. 6!.l:L 
(16) 7th ed. 37, 177. 
(17) 4th ed. 96. 
(18) [1927] A.C. 16, 24. 
(19) [Hl20] A.C. %6, 983, 984. 
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R. v. Fo,,.re t(1 ) : J ll'clihold'~ ',.inn·nal Pleadings('2 ); R. v. 
Hend'rick(3) . al.~,IJU"'i" Law' of England(4); R. v. ,Jame­
son(5); R. v. D(ll:U',~(6 ). :No diffe 'ent degree of proof of 
negligence is r quit' 11 in rrimin 1 cases from that in civil 
cases : See R. Y. D(lI/I'(7). Thi observation applies, it is 
submitted to a lind r " 27 f the Motor-v hicleR Act, 
]924. 

[REED, J.- I 1 ot 
application 1] 

7l f t.h rimes Act, 1908: of general 

It is submitt d It 1.-- . ~ ecti n 27 of the Motor-vehicles Act, 
] 924, is in pari t ilal ria with ... 171 of the Crimes Act, 1908. If a 
higher standard r of i. reg ir d in the 1st subsection of s. 27, 
then the same st n In rl honld a pi to the 2nd subsection; but 
this is impossibl . TI \\ rdi ng f s. 28 supports this contention. 
As to the meaninO' f thp verdict i is 'ubmitted it was properly 
treated as one of" nilt,-·, : R . v. Wa'rne(8); R. v. Bowrke(9). 
The finding of an 'flrror of judgment ' does not remove accused's 
act from the cat gory of negli cr n ' a ' , : R. v. Hardin,q(10). The 
term " errol' of judgm('n1' i~ in n. ist ent with either negligence 
or no negligence. hf jury ha. f unJ n ligence against accused: 
Salmond on l'orts(l). Th jury mu, t b taken to have used the 
expression " crror of j I l"m 'nt ' i ll i ' popular sense. They are 
not aware of t.h )f'ga 1 :ignifi ati n it ha , if any. 

E1.!ans-ScoU :- -

Any act. contl'i I ,i l~ t.o 1he d t h renders th e doer of Stl 'h act 
criminally liable : IITmflllf/ Oil Tori.' 12). Evidenee of eontributory 
negligence is not ad mi ,ihle. It ha no gr uter l'j O'ht to admission 
t.han evicl enc(' of ( I'U Ik(·nIlP . \ 'ould I1 ftv!" in flo C<I.RC jn which 
drunkenness i~ n fe 1 

Cotrnish, in r pl.' :--

The statement j } J. , Dmv(1(7 that . 71 of the Crimes Act, 
1908, abolishe 1 t h cammal -law rnl is o{n:te?, . If it i. not ob#er 

(1) 20 • . A. L.R. 7 . 
(2) Ev, & Prac ., 27th cd . 222. 
(3) 37 'l'.L,R, 447 ; In r •. PI. H. 

149. 
(4) Vol. UJ p. 3 3, n t (a). 

(5) O'Brien t! Lif f Lord IhiHOlt· lI 

of Killowen , p. ~79. 
(6) [1897] 2 Q.B , ~9. 20~. 

( ) :30 N,Z. L.It 67:~; 13 a .L.R. 
:- 74 . 

( ) 3 ~.Z. L.R. (C .. ) 1. 
, ) 32 N,Z . L.R. 21, 8~3: H) 

.L.R, 518. 
(10) 1 Cr. App. R . 219, :! ~,), 

( 11) 7th ed., p. 27, pam. :l. 
(12) 7th d , 21. 



VOL. IV] LA \\. H, E PORT S. 

toh 11 the case was wrongly decirled . As to \·"hat 1. Ob1't ')' seo 
La.w (.J1.1[t'rt rly R tiew(l) and }(elly and 10 . v . Kellond(:2). It is 
competent to this Conrt, comp sed of two divisions to decline to 
follow H. v. DCl/U)P (~~). The question \vhath r or no' the ourt of 
A.ppeal i. bound h) it. own judgment is at large. On tho que'tion 
of call. 'ation , it i.:) 'ulllllitte l the ' icl enco should hav be n 
admitt d and ito. \\' "ifJ'ht is a matt r for the jll 'y. The OIlU~ i~ 

on th Crown to show ther has b en no mi 'ci.1LTiag' of justi e. 
An opportunity was not ::d10nlec1 the jury of finding what caused 
dec a ed 's death. R. Y. liVcu'1I e(4) and R. v. B0Il1'ke(5) are cases 
dealin o' with genera l verdicts: tbe verdict jn this ca ·wa.s special. 

'ur. ad?) . vult. 
MYER.' C.J.:- -

At a v ry carl} Fitacre of the trial held before me on the 31 st 
July a.nd 1 st A llgust, 1 ~)30 , it became plain that th ere must em erO' 
<L 1111mber of l' lestiol1" of law of vcry g n eral flpplicati II , and I 
intimated ho \v I propo!pd to rule on these CJll :t.i011S, at the ~ame 
time stating that, if necessary, I Vi10U lel reserve aJl quest.ions for 
the opinion of thi' Court. I ~tatec1 toll case for this OIUt. ill the 
'Nici E'::;t pOfi.lible W;I.\', ;1,nd m, th result several qn ~~tion . of law of 
('on ~ id.erahlf' importanel ' have b en H.rguN1. Thl','C' q leM,ion :") I 
propose 110\'\' t l' n.: irl ']' Ficl'iatl 

I. T it , fir.' Clil ·:-;tioll iH as to Nbeth 1'. wh re n, Pl'iHOJlCl' js 
('.iWJ' (Th! '.v ith IHflll .,ln,ughtc l' lind l' tllf' ~rim HAt J 90H, tllr ll('a th 
of til }H r~(Jl1 killed itcl\-i llg he 'n 'au ' d h.v the ihi.-on r'. negli e It 

( h 'i \'in~ of H m ob n'-v Itcl e, nn.vthin,rr more th.11 Wild. m, .r te 
(·p..licd ordinil.l'~r 11l'gli~en('n is r=><[uirec1 to be prov d. 1\[1'. lorni 'h 's 
l50ntclltioll is thnt ordinclfY neglig ,!lee is . sufficient. and thaL 

there n lI,'t 1)(, \\·]m . !w c<1.11:-> riminal negli.~]1e 'or" gros,' 
.. llegligencl!.· For til is propo ' ition he relics upon various English 
and ,-\.ll Htl'alian <1l:' f' j:-;ion.) - for exampl , R. v . BalerJlan(ti) , R. v . 
. h l'flter(7) and R. v. N ClUell(8). 

In Bate'man 's w ;:e(o) which wa.s that of a cha.rge against a 
medical practitioner fo r ITlanslnugl ter by negligenco, Lord H wart, 
(~. J. , said tllis: (, In expounding the law to juri s on t.he tria l of 
" indictments for ma nRlaughter by n gligenee, J LIlla S have often 
" rcfel'l' d to t.he di::>tinction 11ot-we 11 civil and criminal liahilit.y 

(1) [.l!120] Vol. 46 p.261. 

(2) :...0 Q.n.lJ. ;"){)o . 

(3) 30 N.Z. L.R. 67:~; 13 G.L .R .. 
fi7+. 

(d.) :~ N.Z. C.A. 1. 

Police L. R.-IB. 

(5) 32 XZ. L.n . 82 l ; 1.') G.L.R. 
-18. 

(6) 10 ,r. ApJ,l. R. 8. 
(7) 2 1 N.S.\'\ . , '.R. 282. 
(8) 27 N .S. \" . S.H.. 274. 
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:< for death by n ~()"ligen e. ' h la,w of rimina.l li e hili ' lor 
"negligence i conv .ni ntl. exphLin in that v", ay. f bas 
" caused the death of B hy all g .d neO'liCfcnce, then, in orit ~r to 
" establish civil liabilit r tbe pla intiff mu prove (in (ddit.ion to 
" pecuniary loss caw:lcc1 uy the death) t.hat A. owed l duty to B 
" to take care, that thR (lut , w~ s not discharged and t hat the 
" default causerl the denth of B. T convi t A of mans] ughter 
" the prosecution mUot pro\'c the tbree t.hings above mcntiol .d, 
"and must satisfy the jur.'. in addition, that. A's n gli{Tcnce 
" amounted to a crime. In a. civ il a.cbon if it io proved tha.t A 
" fell short of the standar 1 of rea,'olYthle care r quil' l by la,\\ , it 
" matters not hov" far h fell short of that stanclanl. The extent 
" of bis liability depens no on tbe (lent of neO'liu 11 'e but on 
"the amoun of clamag' (lon '. In a Crimina.l Court, on the 
"contrary, the amount and degree of negligence are the (lctel'­
" mining ques ions. Ther' must be Jnens rea.:> And later on in 
his judgment he says : ' In rxplai in to jlU'ie, tbe test which 
« they should appl T to d t nnin whether the n gliaence, in th· 
"particular case, aDloun · -~d r did n t amount t a crime, 
" Judges have used man r pitll et,' , Stl ·h a.. 'culpable, ' , criminal,' 
" '(frOSS, 'wicked,' , l · l' ""omplete. But what'v r epith t 
« be llsed and wheth ' all pi h oc u. cl or n )t , in 0]'(1,' to 
"establish riminal liabjli y tI,e f ' ·ts must L . u(' h that in th' 
" opinion of lie j UJ'y 

" a mer matter of ' 

"a rime against tIle f t a tc and 

Th' learned 1.01.'11 Chi,.f th pom 
tbrouahout 11[8 jlldgrnel\ tIm in kind 
bet'iveen the negliacnc \ -ll ie-It ~ivc. a J"ght t comp('11 'ation 'lncl 
the negligence whi·h i. a crim. It i~' not llnimp rtant to point 
out that the class of ca l'S of W11 j·h R. v . Bat ma.n(l) is an 
illustration is dralt with in (' \\" Zealand in s. 170 of t}IC nm .' 
Act, 1908. That serti nand s. ] 71 to whid] part ' uh r r fercll ' 
\yill be made later, ar t wo of a ,..!'l'OllP of ,'eations un<.1(']' tbe titl e 
" Duties tending to th e PI' '!:H rvation of Life," and .. 170 enact 
that ' Every on wbo lllHlcrtak S ( XG pt in cafi of nee ssit,v) 
" to administer surrrical r 1 die, 1 treatment, or to do nny other 

" lawful act the doin r of which i .. or rnay b u. to lif , 

"is -under (~ legal d at?! to " (l1.'P a nd to liSP rea. on((ule lO1Owledy , 
'skill, and care In doi1)1 an .. n .11 act, and i .. cr ' ninall :v 

(1)] Cr. pp, .. 
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" responsible for omitting without lawful ex nse to discharge that 
, duty if death is ca 1 'ed by sHch omission. ' 

A I read s. 170, it seems to me clear that the decision in 
Baleman',· case( 1) is not la \\' in New Zealand so far as the criminal 
responsihility of a medical practitioner is concerned. This does 
not of ourse, imply that a medical practitioner is criminally 
respon. iule for the con.'eqnence of a mere mistake or error of 
judgment- I mean such a mistake or error of judgment as does 
not necessarily involve an absence of reasonable , kill and care 
and mirrht not unI'easonably be made by a reasonably skilful 
aud carcfu I practitioner. The position is therefore that in New 
Zealand the same standard applies in re?·l.ud to both civil and 
criminal responsibility. 

R. Gunte'r(2)-which case vvas decided nearly four years 
before R. v. Bateman(l)-·wa. also a case wh ere persons who are 
describeu in the report as carryina on "a ort of medical 
, practice ' \vere char cd with manslauo'hter by ne(rliO'enee and 

it W3 ' llclcl that the negliO'ence which i · e 'scntial before a man 
ean be 'l'i11linally convicted must be culpable, exhibiting a deO'ree 
of fe 'ldcssness b , yond an ythinO' required to make a man lia.ble 
to damages in a civil action . uIlan , C.J., .. aid: ' It must be 
, slIch a dcgl' of cnlpall n glig n'e as to nmollllt to an ahsenc -
( of t hat <:<'1r for th " Iiv " and p rrOIl. of otbJ'H which v fy 
, law-abiding man i ' exp -ted to > hil it . ~ 'hart f t hi :-:; he may 
"be blamrworthy h cause he It as not exh ihit 'd th caut.ion 
, l'ca:-:;oll n. oly to be exp ctcd from an oJ'clinr-ll"il) prudent person 
" in the 1W rtinlcn sitnation and t11i~ w01l1d expose 11im to an 
, a ·tion for damage,. But t.he charge of a <5l'imina] off nce Lased 

on n 'gligrn'e lllUSt be s upported by a. culpa !>! recklessness in 
" tnkin O' ri ·ks at the expense of other people's lives or limbs. " 

R. v. Newell(3) was the case of It charg against a person for 
mansiaurrhter by ncgIiO'ent driving of a motor-car, and on the 
que tion of t he dearee of n eO'ligence required to estal>lisn criminal 
responsibility the Court follovvecl and applied R. v. Gunte'J'(2 ) 
and R. v. Batema,n(l). 

But even though Bateman's case(l) and Gunter's case(2) do 
not apply in New Zealand in the case of a medical practitioner, 
Mr. Cornish's contention is that they correctly state the law 
applicable to such a case as the present. I cannot accept this 
contention. Th e law in New Zealand is laid clown by the Crimes 
Act ] 90 . By s. 175 (2) of that Act "culpable homicide:" so 

(1) 19 Cr. App. R. 8. 
(2) 21 N.S.W. S.R. 282. 

(3) 27 N.S.W. S.H. 274. 

C.A. 
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far RR is matcri;d f ,. t lH' ]Jurpo .. ,· of tl is U l .' f' , is df'hn 'd u;") 
consi ·ting 'n the ki lling of ~nl ' P('l' 'on ithC' )" (a) by .11' llnlawful 
act or (b) hy :111 11111 S:10n \\ it1J tl lawful ex ~ \. ' I to p(!rfol'rn Ot' 

obacrvc ,1,11 / lcgn l dnty. J' c) hy both mhill d . ~y ,'. G it 
if) ena<:.ted that culpa"l llo,njei 1, n t. am LIntill ,.!' t nlllrc!f' !' i.' 
mau hW!Tht,r. TIl la \\ a to l'ril linal re,· pon.' i!lili ',' \"hich I,re­
scri b s th " 8bmd d rf can' J'('fJ Ilil' .r! . and tl " I t l.!/PC i 11 ",di).!·en e 
which is suflic:ien+- t found H oft' n . at a ll (' v J ~ 11 a 'a 'r 
vdlerc t} e charg' i ' t h ( rim ,.' A ,t. 
IS laid down hy ,. 

Every ono who IUL' i ll hi. ' 'hnl'go r under h is'ontrol nnvthing wl w.t vel', 
whether a.nimatc or illani a te, 01' '.\ ho cf'{'d' , mal" ,,' . ur ll1 n.int-nin ;1 rt " rt hinrt 

whatever which. in tho ab.' 'ne of 1 f( !t l tio ll 01' care mn. ' ' 1lI al'l,l!C l' h !l l1l ~ 11 tie 
i~ unJcr a. l gul (blly to t kc TNW(JlIflbl } II (;I'fl1 l liO I u~n i r:; t al I[ til II 'C I (J ' Il rt blf' 

care to a.void such da.ngel', and i . (T inJinall. 1" pon il' lc f r th e 'oW'C11Uf'IlCC, of 
omitting \ ithollt Ia. dil l t!. ('u t: to p'rfol'm ' /Jr /i 'uty . 

In R . v. Da'Wd l ) th Court of ~\.PI 
Judo'e,' , con. id e!' d .11 ) eft ct Ii,' 
"a. 'nu; t l18.t, to asc"l' in tit£' liahili r 

must be bad 0 t h' Crin ~ .. \ ·t , 19 
th o 

, flat ,Hnbifflluu o' , 
:, mmon ht\v a 

" enahlc8 it .J 1I1''y 

" mitted. 
" Act do ~ not Intr 
"pointed out, man, ' 
" lcavin rr the CftS' t 
" ,,7 rd I1fOS.- , ) 

f :-i." 
'.J .. aft I' 

'om­

foul' 

ids 

that 
was c1, ntrl' U ' ,id cnt.-

'Villiam.~ J, aQ'r ec1 with t he . nt1' 19 .. of t.ll 
of the Co u't . 

th l' trlembcr~ 

nni 't n J. "aid ; .• I t in] ' .hat s. 171 11 " 'l'j 

!, J..,O , eli,'pose.' and wa prot ahly int nr1 d cli. 'P" ill 
" edpect of all ca .. ' i'i \\' jthin jt: pur ·i " , £ ti l eli.t in 'tiOI L" we I 

" , neglig n'e ' (nd ~l'O. 'R n gligullC' " ,,·hid l h('1'-' i · at Ie t 

(1) 3 _ ". Z. L.1 . (in · 1:3 n.L.R. 574. 
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" ~trollg rrroun 1 in cont nding ha .' been establi: hcd by a number 
:, of Engli 'll l -o isio11 .. 

Edward , J., aftor sa.ying th::lt coun.'el a(~reed that in many 
Gl'iminal C~ISCS at common law the jury had h en directed t.hat to 
J' ·nd·r ;1 J1<'r1)on criminnlly Iiabl " lor the . 1l.·Cg U It es of his 
ncgleet it is n c , sarV to st. hli .·h (). (Trea.ter degree of neglicrence 
than wOllll ::;r::ffice in a, ivil cwtiOll brought in reo pect of the 
cons qu I1CC'8 of the sam a ·t , whil , in other criminal c~ es no 
such dire'tiOJ had been gi\ 11, pro ceded a follows: " If the 
" case lpfor the Cour had been ruled by the common la" upon 
" tll ' :-l 811 bjcct tlwl'e might, t}l 'r ~Jorc; have been som e difficulty 
<, in det 'rmininn; it . J n my opinion, however, the Solieitor­
, 0 Horal is 1'i.o·h ill hi 'ont ·ntiol1 that the ' ~lS i, ruled by the 

<rim , Act, ] Oc ." 
<oup 'I , .T. af l' ref r·j g lJri fly to the ci CllmHtances of the 

CU:-lC, :-;a.id: .: In or -l l' in sLLch n C,;,1:;e to sustu.in all indictment 
" for mallshLl! ~ rbter it i, not ncce. sary for th Crowll to prove 
, gl' ~s gh~l·ell(;e . It i.-· ~uHici 'nt if it is c. ta,blished that the 
, }!cl't)o n cha.ro'ed with the ffenee hm; failed to take reasonable 

, prC8tl.lltinJ1. dgDinst ami ha ' failed to 11.' r a onahle care to 
, ay i<i , the dang "r. Ther lik ly be a. es 

.. in \\' hi It <L hini: -'1' J ' ufficicnt to 

., Sl J. 'hI i 1 a I 'f n < t la PI' .d jn order to 
in my opinion thi. 

igllCJ' dq;J'(,( of PI' n > f\ ,'ar? \\'11 ,> a p 1'80n who is 
. ill .:Junge and h a::; the ont,1'o] of a c1angcf'Ou, ' ma ·hille or animal 
"crtll.'; , \' i llout h wIui XU ", I Y a neglect to e . . C1' ise reaSOll­
"nbJ. pr na,LI i I . iUl<J uarf th \ death of a human h ing. His 
'lH'ea.eh l' ncglect of duty ill ::;uch a. case is t he crime of 
, man 1 lw hter.' 

Chapman, J., ,'aiel that h' \vi hed to o'uard bim elf against 
b jng supposed to ex pres,' the opinion that every n'lyl et of duty 
tha.t would rider a man liable in a civil act.ion \vould, if the 
cleRth of th person her b injur d ensued, render the neO'ligent 
actor liable for manslaurrh r. He said: "It may be that the 
" Crimes Act give. a more. tringcnt while gi\'ing a more precise 
'definition of manslaughter by neglio. nee than that recognized 

c: b. the common law, but I <10 not find t.hat the wording of 
, s . ] 7] n ce sariiy excludes the distinction long ob 'erved between 

, m re negligence and culpable negligence." 
If D(f,wP-' S case(l) can be sa.id to be an express decision on the 

meaning and effect of s. 171 of the Crimes Act, 1908, thell clearly 

( I ) 30 N.Z. L .H .. 673; 13 G.L.B.. 574. 
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it ought, I think a h COll t!;. 1 r. rni h 
contends that, as l oth (Ii ri ,ion. omt <. r . itt ing, the 
decision may he open 1- re \~ i " and he eites Kelly rmd 00. v. 
K ellond(l), per Lord E .. ll , J\l. H.(:2). But Dawe's case ( i~) was 
decided in 1911, wh n th '\ (Jourt a·' Appeal sat as oni • one division, 
and it was a Court, as I ha,v " . ( i , . n ' ,t in)' of .. ix Jud<rcs. .Jlr. 
Cornish, hmve, er, contend h( t all h ' tatem ut · llla e by the 
learned Judges regarding . 1 i 1 wr're ere obiter (li 'lao I do not 
think that that is 80- 1 T ~ i J 'oulh Wales TaxlI,lion lonw iss'iune-rs 
V. Palmer(4)' !Iole . lamsey(. ), p l' Lord Atkin((j) - lmt for my 
part I am content t o .. y th' t even if he T were ob'it r, I a.gree 
with the view taken by th majori ty f th Court. It seems to 
me that S. 171 mean xa tl what it 'ays, and that no attempt 
houlJ be made to \ hittl it W . t. is part of UI' 'Iriminal 

Code- the original Act of 1893 wa' inde cl ailed he " Criminal 
"Code Act.' The test der bo h " . 170 and 171 is that of 

(1) 20 Q.E.D. ii69 . 
(2) Ibid. 57:J . 
(3) 30 ..\1".2 . L.~ . tj,~~; I : " . ~ . I{ . 

57:1- . 

1 

(4: ) l HI07] l\.C. l79, 1 4. 
r ) 1. . ] .\.C. i '2. 
(U) j l /fl. 4U7. 

(7) 1 P.D. 2 D. 
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quite different. In uch circumstances the person who so acted 
could not in my opinion rely upon error of judgment as an 
answer. 

Other English and Australian cases \-vere cited by Mr. Cornish, 
.. uch as Tinline v. lVh:ite Cross I nsurance Asso'iat'ion, Ltd.(l), 
\Vh re Bailh <.l.(·he, J.(2) , ,'ai l that in a. a e of man 1 laughter by 
ne.o-ljo·ent driving tIle crime 'onsi ts in dri ing with 0-1' ,s or reckle s 
nealio' nce. rdinary neo'lig "nee he says do ' not make a man 
liahl for manslaughter. I do not think it necessary to r fer 
further to tbe cases cited . It is sufficient to sa) t.hat whatevCl' 
the law may he elsewhel' \ it is gOY rned in New Zealand by s. 171 
of the Crimes Act. 

Befor leaving this uranch of th(\ case, there is one further 
point raised by Mr. Corni h to which I will refer in order to shO\v 
that it has not been overlooked. The 'ontcntion is that at 
common law "gros ' or . criminal" necrligence is required to 
support a charge of man laucrbter, and (assuming that to be so) 
that the common-la,,,,, requirement still exists by rca. on of s. LlO 
of the Crime.' A ·t, 'which seetion is as follows ;-

40. (1) All ('ule.!:) and prill 'ip l( 's (If till: ('ommon la \\' which {'enel '{' a.ny cil'cum­

stanr'pfi fL jUfit.ifkation or ex lI ::;e fot' any a ct ( I' omi!'ifiiol1, or a ddell e to any 

nharrrp :;hall I' n nin in force anu apply to a ll y LicfoJl (,o to ;'L l'iJarg . ll nUCl' t.hitl 

A ,to except in R() fal' a s tI l(" . nr J hel' .by alte red or arlo ill 'on:;iHtclIt, here with. 

(2) The ma.tter,' 1'1' \'id cd for ill t"i~ Part of ti JiH Ad 111'(' her ,by I -dar 'ct 
to 1)0 .ill . titi('a ion ' (JI' ' :o.. CIll;eS ill t.he (·<tHe of all l'ilarg('s t o whieh 011' ,)' fl.}Jply. 

) ection ,10 is ntained in Part III 0 ' the ct, uncleI' th · title 
of 'Matters of ,Jllstifieati n or E y -n. e." • i 'ction J 71 j. not in 
Part III but in a later Part of the Let, llnder t ]l(' titl "Duti s 
"tending 0 the PrE's rvati 11 of :Lif . Afls llmillg the common 
law to b . ns Mr. COl' 11. 11 contend.', his argument. jl) ilm;wf>red by 
s. 17] 'which sup r ~ ues thl~ ommon la\\'. Sc ·tiOll 171 mu't, of 
COlll" be r ad with s. 17£) (2), v.,hi h defin e . culpa.ble homicide." 
It is interesting, and not without significanee, that in s. 175 (2) -
oriainally s. :'6 of the iriminal Corle Act , 1893 -following the 
language of the EngJi ,11 Rill of 1880 the \'I,"oTrL " an oll.li sion 
" without Imdul excu.~e " arc substitnted for the words" a culpable 
" omission," \·",hich appeared in the corre, ponding section of tbe 
oriainal English Criminal Cod Bill of 1 79. This point: which 
was not noticed in Dawe';) case(') I think further support. the 
view taken in that cas(~ h, T the majority of the Court . . 

(J) [Hl21] 3 .K .B. 327. 
(2) [bid . :330. 

(:~) 30 N.L':. L.n. 673; ]:~ O.L.R 
574, 
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2. Th next qu ,ti n has r f r n the 
of fl. 27 (1) of the lot r-yrhi ,1 " A·f. 1, :2-1-. 
foHO\ 's :-

rV I.. LV 

(1) Every pel'son commit: n, 'rim nnd i," Ihila o n illd ic mont tn impr iso n-
ment f or a torm not. xC'('cdj llg tiVf' ~"tH, or i ll a filw TInt (, ,'('l,('di llg fi . • hund r 'ct 
pound ', who rcckle,:::; ly ur 7l Pfl lirjffl ily (tri\' ' ~ any HlUtor-Vl'llid Hnd thl'\,( hy L:a l::;(~" 

bodily inj ury to 01' tl c dea t } of a ll.' p'r. n or wh u "llil ' ilJ it ;;tu 'ot ill t nxicn,tion 

is in chargo of a motol'-whi c:lc an 1 lY UI1 n t (,r om is:ioTl in l' laU I th' AD C'Ull. C:' 

bodily inj ury to or the dp;lth of a n.' 1 1':' un , 
(2) It shall be no defeDCl' t) Uli ill icil nt fur till! ·rim· of nlnm:iUU<fhLr 

i' 110 l' .al (liff J'CI Cf b t ween 
the two counts in t h · indietm nt. th 

ha r rr 

hn. ' 11 (·i 'il nlld 'riminal w'lrl i,lr>n' in I'('spect 
'c cit cu t i.' . 'ally < C'ltaJ'~f ' f nlflll,-t tighter, 

the answer to t he r t ( U '. tion di, )08 s fbi,' f lU ':-3ti 1. aho, 
But altemati, ely; ct. I UHf l f', ta.nrl IliR Hl'g'nr 'nt. 1\11'. orndl 
contenrls that if th n l1Ji1-!(,1H" r'quir d t )e pr { ( let n a charge 
of man hltght => t' if-) n Crt 1 .. whnt llW\' he ('all ·'ct or liJ1 :tr, r lwgli).!,'n 'f' 

then t here i ' a Jiit rc 1('f' h ,tw('cn t b · tw e OIl .. , ~ nd a gr 'I t r 
d gree of 11 glio' n i, 1' l'Cjllir d to .' ll pport U (' h: [' 01 III d l' ". '2.7. 
In th further ;,d t I' ll :: j\' , h( ('ont ('nrl ' t il , t ". "1.7 ('ll; b ('. a p<'I\ 'on 

,harg d t llf'I'I'llnd f' l' t ill\'oh a ll tttr (1<>[. lI ("S " l li(' \ ( ll id 1) 

open to H, dcfrl1 rl. nt 111 It ri.-l i 1 (l ( 'i \ i l 'H.-t iml f n' d Hll1ag(l,' ('e U.' cl 
h ,V n ,gbg('n t dri 'In,U: , IJ : 11S(1 ('Old ('11(,'. ;1:-; I II Ulfll':o;t, l1l d !Ii .. 
argulll(,llt, th e-It in !l nh al'0p l11ult' l' ... :!''j it nms1 hI', ho \ Il t h, t 1 lip 
Il cgli.w'nt. driving \\;1 ." III ,'(lit' ('il ll , '(' (f t hr dPfltl 1 fi r tl (' I ndiJ \' 
injury. [ m il llll:l 1,1(' to agl' 't' ,·i tll ; n,\' of tIH"."{' (.( nt 'i lti "n::=;. 

In t h first place. it i .. t If' till , ' of tllt· Cc loft) ('on .. id( r 1}w 

mischief a.imed at h,\' ,', '27 . J j, \\'f' ll k nOW l1 ll;l t riO!' ,,/J . 
pa~sjn ~ c f t il, ~ of 1 D~ 1 jur i! , :-;( med to 11 in . til;] t tit ' f' wa. 
something \ cry seriolls in H ,·hl11'W' 0 m. ns!: : g Iter ari:-; ing ( n t 

of negligent (iTivin,lJ. ~md that ~urh " ,L,n,!.!;t' !I l l li t ell nlmo, t 
to murdcl'. Th " 1'C, ' I:l1' \ \ (1' t wt t1lC,\' hmy(ll ~ gl'i..,.tI (\\'cr~ion 

to convi tillg in any a ', 10 r mttrr 11 \I.' tr l1g, Cl n<l t 11', ': 'p r , ,i on 
re.'ult d in many mis n -rin fp' f j ll' ticC'. YHl'1 0tts .T ll d ,y(" of t he 

~ OUl't from til (. V) til I' C mn lltcd 011 tlii ,' l""; It and 
nt of the law , I'l' a .iJ .u an off r. r c under 

a differ nt na 'c, u inv] ·iWf pc.',;;wly ]' Sll ;.;t' l lL t icd ,'- the 
same elem nts as D1a n,'Jaugh r r. g -rntl1alh' tl l i,' sut!;lfe,' tl 11 was 
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adopted by the passing of s. 27 of the Act of 1924. In these 
circumstances, to bold that s. 27 was merely intended to and 
docs in fact, enable to oe raised the various defences that may 
be f<1i:-; d in a civil (~ction would bring about a wor .. e at-ate of 
tLing~ than exi::-;ted pr·violl~ly. In the .. econd place, s.27 must 
be regarded , I think, .. , bcin ~ in pari rnater'ia with the provisions 
of tIt Crimes Act relating to manslawThter uy negli!rence, and 
s. 171 of the rimes A ·t i ' therefore applicable, in my opinion, 
to both counts of the indictment. I think, therefore, that the 
standanl of nealigencc required to be proved on a charge ll1lder 
s. 27 is precisely the same as that requireu to be proved in a case 
of man:::;laughter unuer the Crimes Act. If this is so, it follows, 
once it i::; proved that the accused negligently drove his motor­
car and that thc death 01' bodily injury to anoth r person \vas a 
consequence of that Jl >glicrence, that 'uch nerfligence has caused 
th death or bodily injury. It was said by Pollock, C.B ., in 
R. v. I 'wi:ndall( I )- a ('.!large of manslaughter- that gerl"rally it 
may be laid Llo'A;n {'bat 'where one by his llegliaence has 
contributed to the death of another he is responsible. 

~3. Th next question is whether or not contributory negligence 
on th part of th pcr on killed \-vher the accus Jd is chal'rtcu 
with mal 'lnucrht r, or on the part of the pU'tion killed or inj ured 
,yhnr tIle' } :ll'ge is under s. '2.7 of the l\loto1'-v ·hi 'les Ad, is a 
gooll dd -'Tlcr. C" pOll t.h i. poin there is :l good llcl1.l of 'ommon­
law alLtlior ity, aDd a ll the 'ct')l'S, w1li·h ar' coil etcd in 1-!?'rhboZrl's 
Criminal Plewliny(:!.), Ru.')s fll ()n Cri'incs(3) , and Ro::;coe'.· "riu~1:n((l 

Rviilen 'cU ) tend to S}IOW (with but onA exception) that it j~ not 

a good defence. T11 c one exception is R. v. Bi'rclwll(5) , in w}lich 

none of t}1 . previous cases \\'h 're the contrary view was exprc. sed 
apIY'< l' to have heen ('i ' d. But, as i pointcd ont in rchbold, 
in a later 'ase, P. v . .] one (6), Lush, J. , led tha,t ontributory 

neglicrence on t he part of tll deceased vas not allowed as an 
excuse in a criminal ea'c, and, llpon Bircltrill's case(5) being cited , 

stat eel that that case was quitc at varia.nce with ,,,,,bat he had 

alwcl.) 1'\ heard lui 1 down. In the s al lat"I' case, R. v. Hew wul 
.Jacb()n(7), Byles, J., }l ld that contrihutory nertlio'cncc 011 t.he 
part of the deceased was no anS'v\'er. The point \\'a. dealt with 

i 1 N·w Z 'aland by Rc 'd, J., in R. v. Officer(9 ), wher h directed 

(1) 2 C. & K. 230. 
(:2) 27th cd . 889. 
(:3) 8th cd. 767. 
(4) 15th cd . 847. 

rolice IJ.R.-17, 

(;')) [lH6f3] 4- .F. & F. 1087. 
(6) [1870] 11 Cox C,C. 5M. 
(7) [1872J 12 Cox C.C. 3.-5. 
(8) [1922J G.L.R. 175, 
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the jury that contributory nco-lig ' Itee W [L, not a defence. This 
view is in accordanc with t he weight of authority in England, 
is consistent wit h the provi~iono of our Crime' j .. ct , and j ,' in my 
opinion, correct. In a ivil aetion between t v,;o pri vat' persons 
there is every good reason for the law that, \Vh ru t he plaintiff 
as well as the defendant has b en I)'uilty of n 'glig ne , and ; uch 
negligence continues up to the time of t he imp_let which reRulttl 
in the injury to the plaintiff , n ither party can rCGover damage,' 
from the ot her. In su·h cir nm, tances th e lefcndant ' ans\y r 
to the plaintiff is in eff ,t : " It \Va, your \\,11 fault, or at all 
" events, as much youe fault as mine. YOll eoul(l have < voided. 
"the impact, and you "vere t1p fefore the author of your own 
"injury." That is both goo(l R ' nse and jUtltice wll ' 1' a m on't ary 
claim is made for a private wronrt. But manslclught l' r an 
offence under s. 27 of t he :Jlotor-vehicles A 't, 19:24 i· a rime, 
a public wrong, an offr.n' again,'t the State, and I can se no 
good rea on why the ncglig nt a'tor ·holllcl be' 'll~ed l)e 'a llse 
th e ' killeu or in:iured person was also negligent . H is a't ,is none 
the less ~Ll1 offence agains th St. te, no matkr how negligen som' 
other person or persons may bave lJeen. T1le t ruth io I t llink 
that from the point of view of the (; l'iminal h W iUll l'derriu).; 
now particularly to tl . :"7 f thf ' A t of J ~) :2 4 wllen ' two p opl ~ are 
injured , ach of them Jlav ing I)('PIl II 'glig 'Itt I P to 1 h" time of 
impact each of th em m1l.'t lIe 'l'garded C\ , kwing t<l uSC'll t Il' 
injury to th' ot her. For' rx;tmple. if a lJpad-on collision OCCIlI',' 
between two motor-c.." 'Il's \\ Ilielt an' beillg I'idden art Cl' dark Oil 

an unlighted country road , neither' cyclist <.::tn y ing a,lI)" ]i,ght,: 
and Loth cyclists are injufrd as th' result of tit cullision , plainly 
neither of them could ]" (' \"l'l' damages from the otlw[' hu t in 
my opinion each of them wOllld b ", guilt~, 01 all offl'n 'c nn leI' 
s. 27, 

4. The foul'th question in\' Iv ~, t he l'i gr:'- of the .Ttlllg~ on thr 
trial of a crimina l caSe to , uhmit i,' s 1C to the jll1'Y. Titer 1" 
no r eference in t he- Crimes. d to t his point , l'.'Cr.)t inr'p.;~a.l'l l 

to one part icular aspect of it , to whi ,J1 I \yill }'C' f 'j' l1il'cctly; l.J ut 
I think that the scune illllC'l'cnt powc:r fC'sirles jn t il 'ollrt in 
New Zealand as in )~ ll Fland . JIl . - C\\, Zea land iSSll'S havp, in 
fact, been submitted in several (' 1lSl'S particula dy wh c'J.'c the "ase 
would other" ise hay in voh ' 'cl dir ion ·' on 1l10' )' leo eOn1-
plicat ed questions of law \\"hi(' h it \,'0 \11(1 hn.\" p he It di fti ul t to 
make intelligible to a jury or 1;1 "men. This S}1ll1 C U l'8(, llll . 
been adopted in En;rJand 'y e ll in 'n~ 'S where diHif :lIl t (1 L1estio1l.' 
of law do not seom to 1L '1vo xisted . It ,ras adopted , for 
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exa.mple, in R. v. J ameson(l) , though the report does not refer 
to tbis pa.rti cular point. Th, case is referred to in Halsbwry's 
Laws rd" E·I'/,f.Jland(-2) , where it is sa.id to be doubtful whether a 
Jurlge can lawfully adopt this course. In R. v. Davies(3), issues 
wer put to the jlUY, ancI, on a case stated as to the effect of the 
verdict of "G uilty" ente cd upon the answers of the jury, 
LoreI RUB,· ·1l of Killowen, U.J., .'aid: "It is for the jury to 

determine whether a person i.' guilty or not guilty upon 
" <IiI' 'ction as to point ' of 1a w by the Judge: here, however 
" th y appear not to hay pronoun cd a verdict of e,'lJilt.y or not 
: gnilty at all. It is true that it is still ~omctimcs the practice 

" to a,Hk the jury to give special fi.nclincfs upon the £acts, but it 
, i::; or iinaril a safer a,nd b ·tter cmuse to (fet the opinion of the 
"jury as to whether the accllsed i guilty or not guilty, the 
, ,Jucl~J"e clirec ing them upon the law. " R. v. 111orby(4) i another 

instance of a case where the Judge submitt c1 an i sue to the 
jury, and subseq nently, after obtaining th anS'Ner, direetec1 
the j my to find a. verchct of "Guilty.' Th ' conviction \vas 
qlJasne(1 by the Court of Criminal Appeal upon the ground that 
the direction of the leamed Judge, thoulfh right in point of 1a\v, 
was not appli'al)le to the fa ·t ' proved; but it wa. not suggestcd 
that the J mIg \ \-vas wrong in submitting a.n i · II to the jur.Y· 
~ noth l' iw;tanc v;ll l' -. tIt, Ham' course wa.' adopt d wa .. R. v. 

lIendn:ck( r ), w II 'I" ~ qUf'.,tions were :mbmittcd to t.he j lIry and 
Oil ill 'f.;' (ttWSt-.iU1l 8 \H'illg (\.ns\-vered the ])(JPuty Chairman of 
'essions elir 'cted a vcr lid of Guilty," whieh was recorded, 

leav to appeal being granted. Before the Court of Crimina.l 
Appc111 it wa. a rgueu for the accused that, in the cir umstances, 
the Deputy Uhairman ha(l usurped the functions of the jury, 
that the verdict recorded wa not the verdict of the jury, and 
that it ollght t-o be set a. ,ide. In support of this contention 
H. v. Davies('J) and R. v. Allday(G) were relied upon. The 
Court quashed the conviction, upon the ground that the answers 
to the question, ' put to the jury were not in themselves sufficient 
to enable the Court to give judgment treating the answers as 
a special verdict. Again not a word was said by the Court 
against the right or power to submit issue.s. In Ro ' oe's Cri11'l:inal 
Evidence(7) it is stated that Pollock, C.B. , doubt d whether the 
mode of puttin.IT questions to the jury and then recording a 

(1) [18n6] ~ Q.B. 425 . 
(~) Vol. H, p. :37:1, note (It). 
(:~) lIS!)7] 2 Q.B. IOn. 
(4) 8 Q.E.D. ::>71. 

(5) 37 T.L.R. 447; 15 Cr. App. H. 
14!). 

(6) 8 C. & P. 136. 
(7) 15th ed. :308. 
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verdict without tak£n a cliffe/. WI.'U· i' oj " Guilty" or " No! f.J1l'l1ty " 

\vas correct. In my opini n, t It re' i :;; nothing to pr v 'ut the 
Judge puttina spo ifi qu . hOI c' to th j 'fY, hu t,h jury a ' not 
bound to ansv,rer them. In oth!:' ]' words, a j my may hf' }l vitcd, 
but cannot be mpelled. to an, \\' r :-ipe if! iSSll ' F; . A: \rLL . a.id 
by the Lord Chief J u:ti \ in R. v. Dn'Cips( l) , it is h ·t , to lave 
the general issue t th , j 1ry, . a . , I would add., io ',ceptiouul 
circumstances wh cI" in t h· iut r::it of' u .. ticc i. 'C rna d "irable 
that sp ~cific question. ,'hould lJ ' p ut . h YCll when th ey arA put, 
hmvcvcr , the jury arc entit led, if th Y think fit, to J'C llril a 
general verdict in tead f an \\-- rillg 11 , is llE." . 1 he1\ c dcalt 
with this point a.t , om leng ,11 h " ,us J fits (TCIl' 'ul imIJoT .tllce 
and of the fact t h ~ it wa ' ruu·h d ,bated a.t tb' het·. But it 
is unneces 'ary in the )1' '('nt G,' to 1' -1v upon any illh erent 
right or power in th ' tlrt t o .'ldnnit i 'sues, IJc"au ~e, iu my 
opinjon thc COlUSC I < d pt d il) . ·pl'cs ... ly :l,uthoriz db · '. <14.:2 
of the Crim s Act 19 ," 11> .. . J an 1 .2 of wLi·h are ao follows :- -

(I) The Court hefore whi t- It an .. OIl' 'Il:;cd pcr:-'''Jl i:-; tried m ay , ei t her Juring 
or a,{tcr the t ria l, re:-;ervc allY qll '. ti II of I'L I\ ,ri:-; ing citl wl' 011 Lho trial or un uny 

of the proc ~·c<.lill rs prelirn illHl':. ,.h~l·r.l1t'''t . ul' in 'it. l' nt nl ther to , 01' n, ri .- ing ou t 
of the direction of the .Jwjve. fu T' the () pilliu ll f tl l 'Oll i'l of ,\ p[lea l in m:'Lllu 'r 
hc['cina.ftel' provided. 

(2) Jf tho dcc: i tl ioll of t\I(' qUl' t iClIl li lli ," i n illo Upilli') 11 ()f till" 1'(lllf t "'vunn 
on a,flY 'lllestiolls of fa, ·l, t he (' u r fW, ill iI' rli :-;l'l'd ion a~ l, l.h' ill !'Y 'l"est inn: 
il l;; t o :-;ut' h fa 'b l-il' paratcly . and till' ('. )u r l , h:dl Jnak(' a !lu te uf . III II <l "c:-;t iow; 

etHcl the filldi" ~!:l t ll('renn . 

In t.his c.a c as 1m ~ ; In,,tdy }) 11 shIt d , il1lporta nt qHestion .~ 

of law aro c at :1 v 1', ' ("ld y .. t;l h ' f t he tria.l , n.nJ I int imated 
durino' the trial and w'!1 b for " itH ' ndnjolL that 1 j Il t -·nJed 
to put i su s, alld t hn t if in II " I' :'11I1t t.l. ' ac Ll (l v\-ao 'ol1vieted 
I would reSCl"ve all qu('::;tio lls l' t hi. ~ I n. I Wel ::; nc ·c.'sary 
or at least desil'abk in my opill ion. 10 ,dJmit 'p"ci fi ' qll 'tion.' 
in order that the que. t.i I1 H f law involvcd might b· P 'op"rl), 
raised. This was just ~ 8 much . :I ,' 1 thou~ht c-lnd ,ti ll t hink 
in the interests of th ac u. d as f t " r \ owll. I sr' n real)on 
why the .. pecific qu estion' !'ih uhl n t be ask-eel either I) dore or 
after thc .aeneral v ·'rdi·t i· t aken, 01' S 1 1mitt ~d too'ethor \ 'ith the 
general issue. In ach it .' 'em.. t o me tha.t t l , pecific 
questions \,'.'ould be a. ked • "'pan t 1 . ,. a ' provl led 1.r . 11 ' . 2. 

5. A question \\',.l < L 0 ra i ell a to the m ealling of t il v nlict 
of the jury. Mr. ,on i. h ' n , nd.. lwt th ,tnsw'rs f the jllI·~· 

amount to a v '1' Ii t d c. T t TuiI1.·," 1 (b 11 ag (' . In th 
first place, th JIlTY spc c'fically Hn .. v r ~cl tll ., first is, II in the 

(1) I ] !)7 2 Q. . u n. 
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affirmative-namely, that tb collision between the a 'cuscd's 
motor-car ancl the cur in whi h the two d 'c ased \vere driving 
was causecl by t.h n<.;trlig ·'nt driving of the ae I sed . The jury 
then proceerled ' 0 ., 'omIT . nel hat '~hc aceu::; d be leniently 
dealt witb " on the grounc1 that. th ac ·id nt 'vVa' hrollo'ht about 
"by an error of j 19ment. " Tn my opinion th·s \ovord::; uo 
not deroga.te from 0)' affect th' ,pacific finding of negligence. 
They uo not form part nor . l' they a qualification, o£ the 
general answer to the til e, ion; they are merely part of a 
recommendation to mer '. r. :iYl.oreov r, the authorities ho,"v 
tha.t the Court is justific'd in looking 't.t the whole condu ,t of the 
case, and the evidence tak'IL, ill order to ·on.'trne th findings : 
Per D nni ton , J. , in R. v . Daw (1) citing Daw 'on v. B .("2); 
~1.'!J ?'son v. R.(:3). See abo R. v. ~Varn '('b) ; R. v. Bou.-rkc(u); 
R. v. Roscoe aneZ Holland(6) . 'I'h m aning of the word , quoteu 
above cOl1taine 1 in t!l e recommenuation of th' jl1t'.v is, ill my 
opinion p rfedly plain. Th('rc i~ no il1 COll.' i. toney hetwcen the 
a.nswer to the question nn i tl](' ad<1cl hlln: the mldcndum docs 
not neCCtlSc.triJy nor docs it ill my opinion in fact. nrgative the 
e~s 'nt.jal l'1 ~ll1cnt of 11 o:\i ,(Y'll(:(,. hat. the .i ur,' mr.a.nt, bVloHsl T, 
was that when the ~.(. 'u~cd p"l't'd Ollt of tile pro' s ion of cars 
he thou[rht thH.t h' \\'0111([ b, :: I, to " ' It in ., hd,\\,C'('l1 two o£ the 
car, in fro nt b til up!-J r hl ucl in tJ1'" ' I'gt' wa, rC<lcllC.'c1, 
that tlli, a·t tlll'll{'(l (')11 t t hr;1,n '1'1'01' of jn 1 'mell - 011 llit) part, 
hut that t]t' H ' J r el' t fl!~ l( ,' :Otlsti uted 11 , t-, li ,(rC ll t drivillg. It 
is no defe 1ce to pr vebat , ma.n i~ 1 1 0ne~tJ 'y lleglig'll : R . 'I..' . 

Gylee(7). 

6. N ot-wit.hstanding tha.t. in my opinion all the questions so 
far dea.lt with must be an w ~ l' d a.gainst the a 'cHsec1, I still 
think that there Ina? 1 . .. ai 1 to Jl<!.ve be 'fl th possibility of a 
mistrial by reason of t.he faut tha evidence was ex.clu ] 0(1. I 
held in ciTect that, if th coll-ision was caused or contributed to 
by the negligent llriving of the accused, negligenc , if there \vas 
any, on the part of tile deceased ])1'£01

)' to the eollisioll wOlLld not, 
nor \·vould anything that immediately followed hy rea .. on of the 
aileged defects in the ar driv en by the dcceas d or anything 
in connection with the condition of the t errain, afford a defence 
to the charges, unless it ould be shown that t})ere was some 

(1):30 X.Z. L.R. Gn, 682; 1:3 
G.L.H.574, -77. 

(2) 3 N.Z. L .R. (C.A.) 1. 
(:3) ;) C.L.H . 1)06. 
(4) :J ~.Z . C.A. 1. 

(5) :32 N.Z. L.n.. 821; 15 G.L.B.. 
518 . 

(fi) [19221 N.Z. L.R. 405. 
(7) 1 Cr. A pp. H. 242 . 
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novus act'/(. · ~''}t 'veni IS \ 'lth the acC'u:'rc1 Jla<1 no hing to 
do n,nd Wllich brought Cl h mt the ati of th e df:' e, ~-)('d. That 
ruling was) in my opinioll . r fI.' ('(' ~ .vertll l\~ .· . · , I th in!' that, 
in the circum ·tancrs of nw C~h(', t ll C _ vic! ' ll (' P ,,11 uld have heen 
admitted amI ueen 1il ' I.' t he' " l ilj ct f d' ,(~ct i n th JUI',v a::; 
to how they should (Yard it, If f hf' c\\ ' t lf'GCflfl II l{ d lC 'n 
killed or injurcu at t he '.'('1': t irnl' f t he impact it conld no t I 
think, be said that tl ' '. ' cl ll ,~ i n f the c"' idcll ' > l' 'latil':I 1 '1' ,I v 
to the a lleged defe ·t · j 1 t l)(·ir: 'a r or t o <We " ntr ilmt o1')' 
neo'lio'ence co II leI pas, ibl ' lUt Y' !' su l t~d in a I i' '{tl'ri<l ge of 
jWlticc v e ll if tb e evid 'll1'P n ~ r} t to 'lav' heel 'hnit ed, a,nd 
t1t (~rcfore t h' a 'cllsed w nld lIot lu ve h " 'J! ell ti 1 ,<1 t o a new 
trial. Th \ mere ex 'Jl l ,ion of c\'id 'IH.:e or al l 1" misd irectioll 
docs not nece'sarily rcq lire t l li t a nc\\' tria'] should b, ol'uerc.'(l : 
Crimes Act, ] 908, prov ',·o t f.' . ' ~ l~ (I) . But· he SlIPP siti ti us 
circumst a.nce:') to which I hav' j u.'t l' f rred do not ','l: i 'f, here, 
Th e d 'c\,t!J of. t h ~ t\yO de ' ',I" ,r! ltelpr en ,d aft 'l' h i t' C ~ l l' }Iad 

travelled. som ~ Gti H, rli: g H<l11, ' : " O,'S t il, road, an hI'OU~ .. J I 

t}lC car then falling n 'e l' 'hi' 11: nk, Tl ~' qu'stion tll cn, i::5 

wheth er what followed nftpl' t ll (' i 1 l(l : , w as " ns q 1I 'n' of 
tIle ac(:usecl 's lle,ulig 11 ' ( ' . \ '11 't-!t ('1' th e driv'l' , C ok drove 
his car aero: :::; tL'l'Oud volul1t ar il, ' 0 1' w iJ f' !lt (" it \a: for" ll 
aero" t ll t~ road as 1 (' 'f '.· Ilt of t ) (' imp: ' .. ' \\ <t.' tit e' I I.,! rial 
ctll<l is no \0\' imp ,'si )l · III :'ll ) . E ' 'I I i' J e ti ro ' ~ .it \' inn ,l r ily , 

tIl n. en .'c(l \\:ollld , ill Illy ( inion , ht n".,p m:i l)J' jf jt W 'f (I, 

l'ca:'onaol, und natlll'ai tl li l1;,!; 0 d 1'01' t he pllrp s ' f akilw the 
car to a place of c 1 t l' ' tit. 'af 't, .. ·, \\'h,t !ler t o [\sccl -tajn the 
extent of damag to .h" 'ar j' t s 'C' ~ J a '( ; 1:-5('d and rl iscut5s 
the question of t he I' L'SP lIsihil ity f r t.1t 'olIi, i )1) . If t ]\ ~n , 

th e deG ased 's G() I' ftll O VN tl1 b,1 1k hy r <.,'0 11 Jf 11, ( ' ill' h b"jng 
loose I t hink th cl.t ! at \\' 0 lid b , a (' n,'('que ll'C for ", hi 'l! t he 
accilsetl was responsihl , J tbin k II W '(' I' , ill <[, c' a~w of t}lis 
kind , wh're the aetllal in jury i .. 11 0 1' "'I.'tainc i el t the ti l l of th 
impact hut a few .'e('onr l:-; a1'1.('1' , t hat in t he cir Umt5 t alh':C~ all 
the evidence shoulfl Le admi tted. . \8 Btatc(i in t h' jllo o:upnt 
ill R. v. HahwCl i (l) l' c 'ntly g i\' ' n ),Y th i,' lll't -h I rinc iple 
to be adopted is that nu n i .. t. "ti I Y looper J. , jn R. v, 
Law'rence('2): " I think, I ow V Ul'. in .. c .'mi wI mn t l' \'.·c III Y 
' a.t least ., ay t his: If t ht· ,v·t! ~n -' \\' 'ongl)" l imit t ,tt may 

" r asonably be COIL ide ' ,eI t o Jl:1.Yc infiuenccd t Ile jury in 
" arriving at their \· ... rdi ,t, then itd \- T01lO'ful aclmit)," n ma .r be 

(1) [1031] X.Z. L.R. 4()u ; G.L, P . 
166. 

(:!) ~,J j. ~. z. . L 12( • ] -:l.~, ; 7 G.L.H. 
5t' \:l, 366. 
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" said to hav prejudiced a prisoner's chance of a.cquittal and 
" thus may well be con. idel'ed to have l' ,'ult cl in a substantial 
" wrong. So, if evidence which miaht tend to influence a jury 
"in favour of a prison ~l' is wrong r rejeet 'd , a prisoner is 
" prej lluice<1 in } is d"fence. In '\ ell a case, cv'n though if such 
" \' idcnce had been admitt cl th 1'8 might till on th whole 
, caBe be . ' l ffi.ci nt evidellc to iustill' a convi tion , I think the 
" rej ·tion of evid ·nee might w 11 1) .. aid to }mv re. ulted in 

a sllb::;tantial wrong, the prisoner having 11 en prevented 
" from placing hefol'e th jury the who] ~ of the material 
" cOl1F>titutin p; hi.s defence. " 

I have already said that negligence if there were any, on the 
part of the d 'eased driver prior or conn 'cted with the 
impact would be no < nsw r toIle charge c.lcrainst tho ac used , 
The same obs"rvation equally applie to the alleged defects in 
the dec as c1 s motor-car whether they ex i ,ted r ior to th 
collision or wei" cau 'cel or ae ntuat d 1JY the impa ct. Thl'it 
~wo\lld not 1)(! a 1'/ (J7:US ar:lus intervening h b",'c n th e coni. ion 
aml the d 'atl! of th two d 'c as (1. 01' \rout(l the 1008 COl1-

dit'on of t ll c ... il jf j" wcr proved , come within tbe"ltcgory of 
nova' (u.:tus 'inte'J' '(' /1 1e)) .'; if tll' deceased (hi rcr a, ,t 'cl r a8m < hly 
in cro.'sing the l'm)(l aft ~r th impact f ' ('itDcr of th purposes 
I have incli ·a.t '>( r if t he j 111')' thought that. fa eel, as th 
deer-no (' I d ri er wa,' when]1 rOlll1el ed the 1)('11<1 wit It two cam 
trav 'llin ~ " to\\,:tl'ds him ahreast on n, nano\\' rond [\.l1 t! foh, apP;ll'ent 
crt, i ll t)' of a colli .' jol1- d, position brollght nbout 1",' 1 he 

a e llS d. np,lrligcnce he lo,t hi::) llead anel cI'of;se<l be rO<1(l. 

That, ancl tlle fn,llin~ of th e car OV'1' th edge of the road into 
t]!, l' ,ek, v\ould, T tIl ink be cOllsequ ne s of the accused's 
ncglig 'ne' fo r \Y li e'l li e \', 1l]c1 he respon 'iblc. But if it app arec1 
that in ' m' yay or otll r the d eea. ed lhiver \vas n ul igent aftN 
thc impact aJid ajier the r;ffi·(,t of the aCC1fserl S '}J.fgl'l/J l cr~ 'u.:a' p ent, 
and t]mt the death of hi1"l1. df nael of his wif was due to t hat 
subsequent noglio'en '0, that wOlLld oe a n0111S actus . On t]w 
case as it went to the jury I would my1j If have thought that 
tbat diel not appear; out I feel unable to ,'ay with certainty 
that the oxelude(l cvidenc , jf jt. had been admitted (subject, of 
com' c, to directiOl to th o jUf ), may not have nabled this 
point to be more cogently put by the aeCll cd's cOUll.'el tha.n it 
wa '. The evillenec haxjng been excluded , an iss ue rai , in o' the 
poillt wus not put to t h jury. In the I'esult, all the necessary 
fad, ' w 're not put, and in tho circumstances could not 1Je put, 
to the jury to enable a general verdict of guilt to be found. 
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Applyinrr, therefore, tl l principl stat 1 h. ~ ooprT, J. in R. r. 

La'Wren (1), r tb' h i.; :!1J'Op r vOll l' 'e is 0 ol'd ' 1' <: n " trial. 

In tho view tlll:l..t I take . I do lH t (. n .. iucl' it IW . , \'ar), to eli 'e ll 'R 

the many authoritie: t lw wel'{' cited at th Bar 011 this a peet 
of the ca, o' th prl ! eiple.' thnt. I tl ill ' al' \ appl' aI le cll'e trea.ted 
fnlly in almond on T( rts(-J. ). Tr l . the 1; l'lwi l utllOr ' . b. Te 
dealing with tIl qur ti n f d:u , (f • in l ci ,il · t j m 1 n in my 
view the same prill ipl 'l ppl," in t lli. rn se. If 111 a cu, 1 v'oulcl 
have heen liable in a civil ad i n fo' (L mag . I, r 
death of the two lice ct,· 'd heing a c n. 'q l.lent:c of is 11 ali nc ­
he i.' also, in my opj jon, r 'HP Oll ibl ·r ·m ·nall

u
· ' R , " FIJrre·t(3) 

miJht also be nsefu ll.· cited, i f tha - i \ 'a ~l C', " oi -·rimin .l 
respon ,ibili . 

f thl .. jutl! m nt to re. tG te 
l'Pcord t 

" Co k and dill thn t . ' commit t il cr imI' of rnaw'lall,' liter 
and , second, under ~ ' . '27 of lie ~l() Ol'- 'phiL:lt's .. ·t, I ~) 21, wit h tJlfLt., 
on +h' date m nt.i n d a ) ' . " on t he K,~aha lll'all ga ( oruc . oad 
" afore aid, h (lid n li~ ' 11 1." dl'i c ~ motol'- \' hidt, tn 'jt., < 

" motor-ear- and did t h r h d at i f; f \,i 1 ,t Ameli, 
" Cook and Norman 'Y Ill> ( 

rll 1 ('f . n t} c 

The charge founde 1 upo 1 ' . 1-1 j ,' hat of mans1a it It tCf, a.nd i 
i· contendd 0 half f h · .. I · · lS ·<1 t.ll " o.i istify it \' 'l' Ii, of 
, luilty , som thing m r t hrlll a m 're hI' a ll of d nt ,? DlU' b 

proved. It 1. said Ita d mt i. " ll1eJ ; ·u] I , 1, n 'glig 'll ec " 

( t) 2:3 N.Z . L.B. I i !) 14:!; C.L, H , 
{)[iU,5tiG. 

(:! ) 7th (·d. It)l - i i O. 
(3 ) 20 ',A . J.H. 7 , 
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must be established, and in justification of that proposition our 
attenti'on has been called to certain English authorities which 
differentiate between the kind of negligence which creates a civil 
liability to pay compensation and the kind of negligence which 
is necessary to support a charge of manslaughter. vVe have been 
invited to pay special heed to the judgment of the Lord Chief 
Justice of England in the case Pe1'CY Bateman(l), in which, on p. 11, 
after referring to various epithets used by Judges when describing 
criminal negligence, he makes this observation: "But whatever 
" epithet be used, and whether an epithet be used or not, in order 
"to establish criminal liability the facts must be such that, in 
"the opinion of the jury, the nertligence of the acc1lsed went 
" beyond a mere matter of compensation bet,veen subjeets, and 
"showed sueh disregard for the life and safety of others as to 
"amount to a crime against the State and conduct deserving 
" punishment." 

In New Zeala.nd, however, we have in s. 171 a special statutory 
provision eouched in clear and unambiguous lallguage which has 
already received interpretation at the hands of this Court. The 
essence of the offence is the omission without lawful excuse to 
perform a specifi duty. Section 171 was considered in R. v. 
Da,we(2) . That there existed a distinction between negligence 
which gave rise to civj) liability and negligence under s, ] 71 which 
made a man Griminally responsible was a point which ollnsel for 
the accw:;ed Rought to make in Da1U(,'s ('a,se (~). 

The terms in ""hicll the jury expressed its verdict frav rise to 
the argument. Tb 'J \yere these : "\Ve consider the accused 
" guilty of negl'l t of duty cau. cd by extenuating circumstances, 
" but not gross neglect, and strongly recommend him to mercy." 

The point now uncleI' consideration was therefore in issue, and 
was eli 'cussed by the learned Judges who then formed the Court 
of \.ppeal. His Honour the Chief Justice, Sir Hobert Stout, 
referring to s. ] 71 , said : " By this sedioll the ourt is bound. 
" It. cannot, to my mind as the Hection is Hot amhiguous, refer 
"to cases that have been decided at common law as to what 
" neglect when in citarge of a motor-car enables a jury to declare 
"that manslaughter has been committed." Denniston, J., 
says(3) : "I think, however, that s. 171 of the Crimes Act, 1908, 
" di.'3poses, and was probably intended to dispose, in respect of all 
" eases within its purview, of the distinction between' negligence' 

(1) 19 Cr. App. R. 8. 
(2) 30 N.Z. L.R. 673; 13 G.L.R. 

574. 

Police L.R-IB, 

(3) 30 N.Z. L.R. 682. 
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C.A. " and' gross negligence' which there is at least strong ground in 
11.130. "contending has been established by a number of English 
'--v-' 

THE KINO "decisions." Edwards and ooper, JJ., interpreted s. 171 in the 
v. same way.. The only member of the Court who dissented from 

STOREY. 
this view was Chapman J. I have no doubt whatever that the 

HERD:.1AN, J. opinion expressed by the majority in Dawe's case(l ) is not obita. 
-- In view of the terms of the verdict, it was necessary to decide 

whether under the section the rown was obliged to prove gross 
or culpable negligence, and the Court came to the conclusion that 
proof of a breach of duty was sufficient, and decided accordingly 
that the verdict returned by the jury was a verdict of 'Guilty." 

The question raised in the present case, in so far as it relates 
to s. 171 of the Crimes Act, having been definitely disposed of in 
Dawe's case(I), nothing more need be 'aid, for by that judgment 
this Court is bound. 

As to the charge under s. 27 of the Motor-vehicles Act, ] 924, 
I have always considered that it was sufficient for the Cro\vn to 
prove a breach of a duty to the public on the part of the accused, 
and I can discover nothing in the statute from which I can infer 
that proof of any higher dearee of negligence than that which 
amounts to a breach of duty to take care is r quired. 

The second question tha waR rai .. ed in the cours' of the 
argument upon the case stat d vl l other, in a criminal pro­
secution for death cau .. ·d by n -·gli n r: \·"hat. i: caller! the '011-

tributor. nealigencc of tllr d (d mall ' ~ln h plea Irrl b:\' wa.y of 
defence on a ha.rge of mansla.n~htcr. 

In R~l8sell on 11··ime>: (2) t he ~Iuthor say.: " rt has be n 
" generally helel that it is no clef .n ' hat the de 'eased was guilt), 
" of contributory negligence "; nd 'n 8troud on Nlrms: Rea(3) 
the learned author states that " t h 1'e is no do trine of contributory 
" negligence in criminal la \'.' 

The sole q nestion for th! j Ul' · is, Dill the nealig 'DC of the 
prisoner materially contribut ... t the death of the d ' 'ease I? The 
fact that the neglect of he dead man wa.. a factor in causing his 
own death will not entitle a prisoner to escape. 

In R. v. Bi1'chall(4) ' Villes, J. , held a different opinion. He 
said: "Moreover, it appeared that the deceased had contributed 
" to the fatal result by not getting out of the way as the other 
" men had clone, and , until he saw a decision to the contrary, he 

(1) 30 N.Z. L.R. /:i73; 13 G.L. . 
574. 

(2) 8th ed., Vol. I, p. 767 . 

(") p. 138. 
(4) F . & F . 1087. 



VOL. IV] LAW REPORTS. 

"should hold that a man was not criminally responsible for 
" negligence for which he would not be responsible in an action." 

But the view taken by Willes, J., has not met with acceptance. 
In R. v. Jones(l) Lush, J., expressly dissented from it, stating 
that the decision was at variance with what he had always heard 
laid down; and in 1846, in R. v. Swindall(2) , Pollock, C.B., in 
summing up to a jury said: "The prisoners are charged with 
" contributing to the death of the deceased by their negligence 
" and improper conduct, and, if they did so, it matters not whether 
" he was deaf, or drunk or negligent, or in part contributed to 
" his own death; for in this consists a great distinction between 
" civil and criminal proceedings." Other eases were cited during 
the argument in support of the prineiple laid down by Pollock, 
C.B., to wrueh it is unnecessary to refer. 

The reason why contributory negligence may be pleaded as a 
complete defenee in civil proceedings, but not in answer to an 
indictment, is obvious. In the former the plaintiff seeks com­
pensation for an injury done. If he was a party to doing the 
damage in respect of which he claims, it would be contrary to 
principle to allow him to make a profit out of his own miseonduct. 
In the latter case different considerations apply. The public 
welfare is to be secured. By negligenee life may be lost; serious 
physical injury may be inflicted; and the rights of people to use 
the highway with saf ty arc to be pI' S rved: so the law lays it 
down that, if a man's life be lost be ause of the negligence of 
anotller the latter, if indicted, 'annot seek to escape by proving 
that the dead man's neglect contributed to the disaster. My 
observations under this heading apply just as much to prosecutions 
under the Motor-vehicles Act as to proceedings commenced under 
the Crimes Act. 

I come now to the real question of diffieulty in the present 
case. The fact that a man's negligence contributed to his death 
is no answer to a charge against another for causing death by 
negligence. But that leaves undecided this question: Is proof 
of neglect on the part of the man who has been killed to be 
excluded? The Crown's responsibility in criminal cases is to 
prove its case, but it is always open to the prisoner to prove 
either that the sole cause of death was the negligence of the dead 
man or that any negligence of which he himself had been guilty 
in the initial stages of the episode had ceased and that thereafter 
some new act or omission for which the dead man was alone 
responsible supervened and caused his death. For instance, if 

(1) II Cox C.C. 544. (2) 2 C. &. K. 230. 
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in the presell C'a r. (1 ok ha I r maind v.:} I re he wa after 
the collision for ten l1linllt" or ,an had then restarted his 
car, taking a co r ~ aCfO~: th l' ad t the ba lk v l' which he 
fell" would it not he open t t he ao u ed to prov eith l' that 
Mr. Cook did t bi ' delib rn ely and hi. ' 'ar wen dO'wn the 
bank because th O'f und W[l: nnsafe, or t l at orne III eh' ni nJ 
defect which exist d h forc h olIi i n t k lac fo 'c d him 
across to a part of the road where he w s in p l il ? 

To my mind it ' palpc ble that Bu·h i len ill y be int ro­
duced to support t he pIca of ,; ot ui lty," and to me it seems 
unnecessary to refer to anthon i to supp . 1'1: . 'U ,h a pI' p sition. 
I have noted that "U op ning l!is (rgu ent the learn ~d olicitor­
General made the f Howing , nbmi ion :-

1. If the negligence of no.U c\ c t rib ll.t cd to .l.vlr. , ok's death, 
that is enough. 

2. If the ne her n of the d c, ed was th and only 
h 1l1d be a verdi ·t of ' Not 

" guilty." 
3. Evidence of ntribnt ol''y ne as part 

of th e 'res gest(J3. 
4. That t le b fOl"e-m ntion d 'u bmis ion, appli d both to 

proceedings taken n 1 '1' l-i. 17 l th Times 1 .f; fo r man 'la nght 1.' 

and to proceeding, tnken :llrain t ~ 1I1 d I' f t h 
Motor-vehicle: Act. HJ2 . 

"'oldd l'atlwl' 1 ha.t hi! lind IL t 
<nn h d ,' )okcn of 

" negligellce" only , llllt othcrwi, e I k now of no rens( rl \\hich 
would justify me di~p l1 tin ~1 ,h e rre ·trl P s ( f th . , 01i<.: i Of- xC e1'a1's 
submissions. Th 1 tt r f importn He fo1' d i, -i It in t!l present 
case is whether ' ~rtain 'ider '(' which th pri"on r' :-; cOlmsel 
asked the Court. to r jv ,'a, ' \ rongl ex 'lud d. ThL., urt 
is not concerned Tith t 1 ult,im, tC' dpci i n of t.h e ju y . \V have 
to determine w]l eth 'r it had h fore i all t} c available 1 levant 
material to enabl. it. to a Ti at a in·t a.nd cor' t 'onelusioll. 
The question is, ;Vas he viden ce rhich it \Y f1.8 propo ~ "d to t.ender 
relevant to the issue ? 

In R. v. Ledger( I ) a as of n_ an. laugh tel' I t ile Lord Chief 
Justice, in address' ] Q h gnu U juJ'/, la id down t'h law thus : 
" A mistake, in I ,eel . 119 .' i 1. ha . r i. en II' m t h n ol i'f nee 
"of the defellda t . _'till, ' f fh par ic 1. r 11 glig Jl' imput ed 
" to t.he prisoner n.ppea 'ed not to 'Iav been th proximate nd 

(l) :2 F. & E. -7. 
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'efficient eause of the catastrophe, the bill for manslaughter 
" ought not to be found; and if it appeared that other causes 
, had intervened the prisoner's negligence would not have been 
"the proximate and efficient cause of the deaths which had 
" 0 ·curred." In R. v. Hughes(l) Lord Campbell, C.J. , stated the 
ratio decidendi in this way: "vVas the death of .the deceased the 
"direct consequence of the act or omission of the prisoner 1 " 
If this be a correct statement of the law then it must be open 
to a prisoner to prove that the death of the person was not the 
consequence of his act or omission. 

A reference to the case stated shows unquestionably that 
there was evidence before the jury from which a neglect on the 
part of the accused to observe a duty could be inferred. Driving 
in a procession up a hill, he, for the purpose of passing a car in 
front of him, left his posit,ion at a point on the road where it was 
dangerous to attempt to negotlate such a manreuvre. For the 
collision which took place betweel1 Mr. Cook's car and the car 
of the accused the latter appears to have been wholly responsible. 
But the function of the jury was to determine not only who was 
responsible for the collision, hut whether the negligence of the 
accllsed in colliding with Cook's car was the cn,use of the la.tter's 
death. The impact between the two vehicles was slight, and 
the narrative Rhows that aft l' the eollision from which apparently 
violcnc - was absent lVIr. Cook's a1''' was defl cted and travelled 
" djagona11y acros.' the road a diRtance of some Go ft. and fell 
"over the side of the road down a Lank.' How did the car 
com" to be deflected? Did the collision account for the deflection, 
or did lVIr. Cook deliberat.ely drive across t,he road, or did the car, 
after the collision, cross the road because of some defect in its 
mechanism for whi h Mr. Cook was solely responsible 1 

At the conclusion of the case for the Crown, counsel for the 
prisoner submitted that there was no case to go to the jury, but 
His Honour the Chief Justice very properly decided otherwise. 
The case stated shows, however, that prisoner's counsel, in cross­
examination, attempted to ask questions with a. view-

(a) To setting up a defence of contributory negligence on the 
part of the deceased Norman Webb Cook; and 

(b) To showing that the braking on the deceased's car was 
defective in that the brakes acted unevenly, causing a 
tendency, if the brakes were heavily applied, for the 
car to swing to the right; 

(l) 26 L.J. M.C. 202. 

C.A. 
1930. 
'-y-J 

] 41 

THE Knw 
v. 

STOREY. 

HERDMAN, J. 



142 

C.A. 
1930. 
'---y--l 

THE KING 

V. 

STOREY. 

HERDMAN, J. 

LAW REP O RTS. [VOL. IV 

(c) To showing that there was a pin loose in the steering-gear 
of t.he deceased's car, and that the car was therefore 
dangerous to drive. 

He also proposed to call evidence for the purpose of showing-

(d) That the terrain at the spot where the deceased's car 
went over the bank was inclined to be loose, and 
that this might have contributed to the ultimate result 
of the accident. 

Evidence was admitted bout the condition of the brakes 
and steering-gear of Mr. Cook's car but on p. 8 of the case it is 
recorded that Mr. Cornish (counsel for the accused) proposed 
at a stage in the evidence ' 0 ask questions based upon the 
"suggestion of contributory negligence on the part of the 
"deceased, which question,' were disallowed," and evidence 
which went to show what the condition of the ground was like 
at t.he point where lVIr. Cook s ar "vent over the bank was also 
disallowed. 

I have already expressed th opinion that contributory 
negligence on the part ( f 1VIr. Cook \,."ould have been of no a vail 
for the purposes of the rlefen 'c ; but in my opinion, proof of 
necrligence on hi~ part 1'0 1' t h' pllrp,' of provin lf that he alone 
wa,s respol1 'ible for it· .. d ath or t.hat his d'ath was <..:aused by 
some agen'y or circnmstan ' co wholly lllleonnccted with any act 
or omission of the a.U'll.· cl, W ~ a(lmi. , ibl . 'Vklt J\!Jr. ornish 
could have proved or WO l11 1 hav ' 1 roy 'd 1 Y means of cr08::;­
examination or from th lil)S f hi, ' 0\ ' 11 v,itllc::;::;es i is .impossible 
to say. As I understand t h lUa. ter~ h proIo.-·cel to show that 
the negligence of acen, d \\,,), com pIe d wh n the collision took 
place, and that lVIr. Cook, a.ftcr t h impact, after all dan(rer was 
over, for some purpose of h 's own , l 1'0 TC across the road a distance 
of some 56 ft. on to ground t,hat was ::;0 unstablc that it gave way 
beneath the weight of hi car, and that s his death\;\ as caused. 

It seems to me that in ases of this kind evidence \vhich goes 
to prove negligence on the pa of it man whose death has resulted 
from a motor collision is alwaYd admissible in support of the 
plea of "Not guilty," for the object of tendering it is to prove 
that the negligence which produced the result, was not the 
negligence of the accused but the default of some one else. 

A man who is charged with th ft may prove by TOSS­

examining Crown \vitnesse r by callina evidence on his own 
behalf that he did not st eal or that some one else probably did 
the stealing. 
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It is not for us to say whether the evidence was or was not 
sufficient. If there was some evidence available, it seems to 
me that the accused was entitled to have it put before 
the jury. 

In the present case evidence was given from which it could 
be inferred that the collision was not a violent one, and one 
witness (Mr. Foley) said that it was his opinion that lVIr. Cook 
had deliberately crossed the road, and another witness (Mr. 
Coffin) said that, "as a matter of fact, Cook's car got past 
"Storey . car." 

I have stated that accused was undoubtedly guilty of 
negligence when he attempted to pass the car in front of him, 
and it seems to me to be impossible to exonera.te him from the 
charge of havinO' caused the collision. But I cannot help feeling 
that that does not end the matter. There still remains the 
question Was it his negligence that caused Mr. Cook's death? 
Could it not be urged on behalf of accused that the collision and 
all its consequences were ovcr and donc with, that Cook started 
off auain, that because of his defeetive brakes or steering-gear 
or of set purposc he proceeded to an llnsafc part of the highway, 
and that the cause of his death ,vas sometlling nnconnected with 
the default of accused \-vhich certainly did prod nee a collision 
but not the after-events whi -·Jt ended in trag 'dy .? It se ms to 
me that videnc which luifTl t prove this is llYl ohjcctional)le, 
and that 't i'"JLOllld not ha.ve been ('xe]w\cd. 

The prineiple upon \' hich this Court will act when e iden' 
has b 11 wrongly rej ed was considered in R. v. Larwrence(l). 
In his judgment, Cooper J., said: "I think t.he rejection of 
" evidence mi?ht well be said to ha.ve resulted in a ' substantial 

wrong'" [within the provision contained in s. 445 of the 
Crimes Act, 1908], "the prisoner having been prevented from 
" placing before the jury the whole of the material constituting 
" his defence." That, I think, has een the result in the present 
case, so, in my judgment., there should be a new trial. 

Two subordinate matters were referred to us for consideration. 
The lea.rned Chief Justice put two issues to the jury. Counsel 
for the accused objected to this course being taken, and contended 
that there was no legal authority for such a proceeuing. I 
confess that I was surprised that this question has arisen for 
determination, for I have always understood that issues might be 
put to a jury, and it is within my own experience that issues 

(1) [1906] 25 N.Z. L.R.. 129; 7 G.L.R. 559. 
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have been p I In criminal ca 
section 2 of s, ~~4~ of thf' 'r'm , 
vision :-

by cliff rent Juu~c. ub-
<:to ] . 08, ntain.' thi · pro-

v. 
STOREY. If the decision of t.he qll~ti n may in t.h opin i n of th Court depend n 

any questions of . ;(;t, the ( our!: ma.y in it . rli c ['C' tion a !';k th jury 1I s tions as 
HERDMAN, J, to such facts separa ly, I1 w the COlll't h ' U make a. note f uch UtiSt'OJlS and 

the findings th r on. 

But it might be said in thi qu stions of law 
arising for de i i n do not. e nd on an qu t' on a. ked of the 
jury. If that e. 0, I an sill, e 10 ea on why It t ion should 
not be put in the form of i u . V\ hen a j rry i directed, it is 
frequently invited to addl'e' it. elf to certain qu ion . A jury 
need not answer i ues nnl ' it pl· ase and ron ultimately 
decide whether an a Cll ed p r on i o·trilt,v o· no Iil y. 

At ~he Jame."!on rial in 1 96(1) i leW r put 0 th r 
exists one pre d ut for ueh COUl'se b ing tak n. I a m not 
prepared to go th lenfJ'th of d i un t hat t he trial W c.b rtive 
because mem er f t.h jury w re in it to p cinc 
questions. 

Because th - a idec1 

, Guilty," 
satisfies me t h: 

e ' 

wJli·b upgligen 'e i 
pel"OJl 11 ec hi, pst, 
to d('eid wl eth. h 

for cr iner judgm nt, I think 
new 

(1 2 Q,B. 425. 



VOL. IV] LA W REPORTS. 

REED, J.:-
The accused was charged on an indictment containing two 

counts-
(a) That on the 13th A.pril, 1930, on the Ngahanranga 

Gorge Road, near Wellington, by an unlawfnl act-to 
\\'it, by ne ligently driving a motor-car, he did kill 
Violet Am lia Cook and Norman \Vebb Cook and did 
thereby eommit the crime of man::;laughter. 

(b) That on the day and in the month and year aforesaid, 
on th Ngahauran~Ta Gorge Road aforesaid, he did neg­
ligently drive a motor-vehicle·--to wit, a motor-car·- ­
and did th reby cause the deaths of Violet Amelia 
Cook and Norman vVeLb Cook. 

The fil'st que ' ion that f,lUS to be determined is as to whether 
or not it is neces .. ary for the Crown to establish, as regards either 
OT' both counts, that the accused haf. been guilty of gro, s 
lIcgligence- that i::; , llegli.gence going beyond "hat would be 
required to cstalllish a mere Givil claim for damages. 

The question involves the consideration of the effect upon 
the nde at common law of s. 171 of the Crimes Act, 1908, wllicb 
rcadt:l as follow::; :-

En;ry nile whu kl.' ill his ·harrfe or under his control allY thing whatcye r 

whether Hllillmt(' or inanimate, or wlto ered::;, makes, or mailltains anythinrr 

whalen:!' wlti('h, in t.he ab~ellc of pJ'Ccfwtioll or carc, may enLiallger human life 

j!'; l11ltl(' 1' a Iq.!:ll till!," Itl tab: rca :-; ()l1nhlu PJ'('('lllltioIIS 1 "ainst· alld tt) liSP n'a soJlable 

care: tl) an)icl sw·h danger, alld i:-; criminally r('spon~ibl' fur the l'on:-;e4uen(~c -' of 

!Jmittillg without la\dlll eXl' ll>iO tu }Jorfonn ~mch duty. 

The Court of Appeal in R. v. Dwwe(l) had to eonsider the 
meaning of this section, and, in tbe vlOrds of Cooper, J., helel: 
(C In order in such n case to sustain an indictment for manslaughter 
" it is not necessary for the Crown to prove gross negligence. It 
" is sufficient if it is established that the person charged \'lith the 
" offence bns fajled to tn.ke reasonable precautions against, and 
" has failed to use reasonable care to avoid: the danger." 

"hen R. v. Dawe(J) \\ as decided the authorities were con­
flicting as to whether or not the common law recognizes any 
distinct.ion between gross negligence and ordinary negliaencc in 
prosecutions for manBlauo·hter. Since then Bal >man" co,,' e(2) has 
been decided, and may be said to settle the law in England. It 
\\-'a8 in that case laid down oy the Court of Criminal Appe[tl that 
" in order to eHtablish criminal liability the facts must oe such 

(1) :30 N.Z. L.R. 673; 13 C.L.n. 
574. 

rOlice L.R.-lll. 

(2) 19 Cr. App. R .. 8! 
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" that, in th opml 1 of t Ile jury, tho 11 C'$.d ig 'nee of the accused 
" went beyon rl U III Ie mntter f compen ~[J t ion \" ween subjects 
" and showed such ( i. r g.l-d for th life awl ,'afct of others as 
" to alnount to a crime against 11" 'tat ·, a 1(1 conrlu t d· erving 
" of punishm n .' 

This COlut 11, nall\' folIo" , the c1ccisiolls of the ourt of 
Criminal Appal flncl if it wcr h re a question of mmon law 
the decision in R. v. Drnv (i ) ruio'ht well }) 1 ld to 1>0. op n to 
recolltiitlerati n. I j' ' nt 'neled l)\,r COUll, e1 f r the a 'Cll 'cd: 
(i) Tha. the 1ser rati n' of th Jw1I:'e.· in t h .. t : 'I S' a ' to the eit "' t 
of s. ] 71 arc mer ly obiter, and tha th ·, a, " 'as r ally <lecidcd 
on the comm( n law; (ii) tha 1 in ( ll as ', of the IX Judges 
constituting the lOU , one ( hupmau, J. ) ex l' ssed his 10not 
as to the overri ill:-: f>ffr. ,t of the s tion and on ('" illiams J.) 
contented hjms lf with a,gr jng \vi h th ~ findil1()' a t whi h the 
other memoers of th . olIr t 11 d rri -e(l, t llf' fi nding Lein . that 
the verdict. of dl (, 'ury \\', s a g n ral -c rl1i " of " fllilty with 
a. strong recornmrll r1a ti n t III 1'(; ; and t.hat., as thi left only 
four JllJges wh o ha( d(·fi llit -1. ' ('.'pt"'sscd afl opinj n tha.t s. ] 71 
::dtC1'8(l th eommon 1. W, thi:-1 pre, <:nt 'Ollrt \V ii i h consists of 
seven Judge" lH nitlrd to r nd sh L1ld df'clir t,() f( llow Dawe's 
(Ylse(!) 'f:)ati.'ri f t h,1 l l(, l'u1(' 'ler , r,·talJl if;l: ·d V:l s 'l)Pl"I'u'uriarn. 

1 will d(';tl \\ it h th'~ ,'('('011(1 (' llient i n lir;. ,\ ,' ge11 'ral. 

rule this CO lli'! 0 \ppr~d (' I IHici l 'rg i ~ If 1 0tH d lJ,' ij, own 
pn'\'ioll : (1 ('('i :-11011. , and it i" C' )ll\'t"llicI t th:1t tl nt r: [C' t il'(' ~h !lId 
h gc.n rally G-t! pt(>d. nn e! not <11'Plut ~ d fr n !!ldess jl\vel'Y 
('xceptiona 1 circum, ta nr{ R' 1 l it, iT la w it <l ncs n t np PIU to he 
so bonnel. fn 1 II! ; nd a <ll'(,j i 11 of tJ :> f01l, of L ']s once 
given upon a poin t of law is (' ne1usi\' up II It; t, Hou 'e a.fter­
wards. An ]Ton '0 11 c](>cJ,i n c, 11 l)(' et J'iult 0111. ' h. · an Act 
of Parliamell : London I {rc,.1 1 '(UJ 'u'oys (In., L td, '. London 
County COlin :d( :2 ). The Jlldi(,'al C mmit of t he Vl'i rv ouneil 
is, howevr'r not ~t rj 11. r h01 l11d t fo llm\' fi ll I'al'l il'l' de 'iR io) of the 
Comwitter, and In'l}' (h.;, nt t hr J' ,from iC d t ~ l' ,'arnitling the 
r:('(lSOI1S , tlwy find t hem (' 7... on '(·d to do "0 : 1'ooth v. PozJ!er(3). 
As J'cgnn~~ thp], \o llr t,' in J~ngI( nd , it 1;-; ~h t d in l1!llsbnry's 
Laws of E'n,r;lrmd(4 ). t h (litO I'K f the c1 l'ticl' 1 ,j ng Bray, .T ., an(l 
Mr. Rohinson , a bnni .,ter, t hat · .t· fl ru le ('( -( rt1ina te ~ ppellate 
" Con , t ~ con .. ' ,=;(1 u f TIl !'{' . h,lll m .r!ldge u;,d t L folIow 
" previous d ci: ions of t l ' lour , hu . in e,' '( }Jt i 1Iell '::\ 'e' , tl1 y 

(1) :30 N .Z. .R. 67:1: 1:1 ~.L.H. 

1)7<1. 

(2) [1898] .. . 37~. 

(a) [I !)1) .\ .C , 2,,4.2£12. 
(.. Yol, 1 ,1" 2 1 1 • 



VOL. IV] LAW REPORTS. 

" are not bound to do so. In a proper casc, all the members 
" of the co-ordinate Courts sittin o' as a Full Court may decide 
" whether they will or will not fol1ow a. decision arrived at by a 
" smaller number of the members of the Court." 

As regards the first paragraph, several authorities supporting 
the statement are cited . Of the 'e, the case of .The Vera Cruz(J) 
is informative. Brett, M.R., &aici : "It was the cllstom for 
"each of the Courts in 'Vestminster Hall to hold itself bOllnd 
"by a previous d cision of itself or of a Court of co-ordinate 
"jurisdiction. But there is no statute or commoll-lav,r rule lJY 
" 'which one Court is bound to abide by the decision of. :lnotlwl' 
, of equal rank ; it eJoeti so simply from what may be ca ll ed the 

" comity amollg ,Jud~Jcs . In t he same way there is no common­
"la\-\' or .'tatutory rule to oblige 't Court to bow to jt. ow n 
" decisioIlti; it docs so a.gain on the grounds of .i ndicial comity. " 

:For th'" :qecond paragraph a case, which was stro llgly relied 
on by coum;el in the present case, is cited- that of J( lly and 
Co . v. Eellond(!.r) , Lord Esher, M.n., there said: "'This 
" COllrt" [i.e.) the COllrt of Appeal] " is one compo~~cd of six 
" memhers, and if at lLlly time a, decision of a le:'ser numher is 
"called in question , and a dittieulty <1rises about the <1ccm:i1GY 
" of it I think this Court is entitled, sitting as a Full Court, to 
" decid e wit ,tIler we wjll follow or not the cI 'cision arrived at by 
" th e smallcl' llllmhcr.' Fr L.,J. , s' 'd: ' As to tl . power of 
« this COllrt when :itting as a Full COll rt to OVCI'l'lll I,he d('ci~ion 

, of a COllrt con:isting of a smaller number , I do Hot think it is 
" n ; 'RSaI'V to give an opinion. I tJlink that is it mn,tt r of very 
" great importance, and if it ever shon1d beeomc a matter for 
"l:onsiderat ion I shonlrl desire to consid '!' it crrrefully)l; aI1ll 

Lopes, L . .T. s;lid: "I do not desire to express an opild n as to 
, what is the power of a Full Court of A ppcal in r tipect uf a 

"decision or three of their number:'; and so the matter rests 
as far as that Court is concerned. 

Upon the general question, I .. ord Cairns, L.C., delivering the 
opinion of the Privy Council in Hidsdale v. Clifto'r/(3), made some 
remarks which are pertinent to the point. His Lordship said: 
" In the case of decisions of fina.l COUTts of A.ppeal on questions 
" of law affecting civil rights especially ri~hts f property, there 
, are strong reasons for holding the decisions, as a general rule, 
"to be final as to third parties. The law as to rights of 

(1) !) P.D. Do, 98. m 2 P.D. 276,306, :307. 
(2) 20 Q.B. 56!), 572. 
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" property in this countr t is to n great extent baserl upon and 
" forme t by such leei'i ns. " "h nonce arrivcd at, these 
" decisions become el ments in t he composition of law, and the 
"dealings of mankind are ba , ed upon a reliance on such 
"decisions. Even as to such decisiolls it would perhaps be 
" difficult to ay that th weI" , as to third parties, uncleI' all 
"circumstanees and in all ca,',' absolutely final, but they 
"cE'rtainly ought not to b reopened without thc very greatest 
" hesitation"; and later: "In proce.erungs which may come to 
" ass'U,me a penal j'opm, a tribunal, even of last resort ought to 
" be slow to exclude any fresh l1 gllt 'which may be brought to bear 
" upon thc subjcct." The decisions of our Court of Appeal are 
appealnble to tIle Priv. Council, and arc tllcr·forc not final 
It would appear that, in tho'e ·ir 'umstanc(~s the wcirrht of 
authority is in favour of the proposition that the lonrt is not 
necessnrily bound by its own (1ccisions. The right to <lecline 
to follow a previous (l eci 'ion, in " w of the grave con gnenccs 
follO\ving on uncertaint.y in the h,,,-\,. should be Ixercised only in 
very exceptionnl circnm c,nc " and v;itll the !reatest he,' itation. 
Moreover, in my opinion , it f'hO l lei n vel' be ex l'ciscd except by 
a, Court constituted under the }lowers conferrcd hy ~ . 9 of th 
Judicature Act Amendment 1 t 1 ~Jl:3-that i" of bot h clivi .. ion 
sitting together. 

I turn now to t h " fi rs cont Jntioll, that i-Ii' nbsrr ratiolls of 
the Judge' in R. v. D(('u}e(l) as t t l' a.ml'lldin~ 'it 'ct of s. 171 
upon the rule at common la.w were mel' ·l.\" nb1:tpi" . 

I think, upon Cl critical 'xamilla ion of the 'as t hat it is 
clear tIlat the statcmcnt~ made \\-('\}" 1 0 ubiter dicta. bll were 
the ratio dec1:d ndi of the ca -·c. In th'\ smnmillg-up of lOOp r, J. , 
thc learned trial Judge hi,· dj 'e '((In as to the 1, \ ' Oll 1t . 'ubject 
was based on s. 171 , and n u-ati ve 1 he ,' ubmi~s io 1 l)y co unsel 
that a (Treater (lcgree of nC,(rjig nc . is n ' 'C, SrlJ'\r t h::lll would suffi c 
in a civil a.ction brought i1 r sp .. t, of t he ol1~eguel e, of the 
same act. The jury found t hat t,her \va ,' no gross ncglec , but 
there \vas a "neglect of cluty.' Th, argument in the COlll't of 
Appeal was largely direct ed to the C)uestioll as to w11 "t.h r ' gross" 
neglect wa.s an essential ingredient of the offence of manslaughter. 
The Solicitor-General submitted 'int r alia , that the distinction 
between grof)s np-gligence and ordinal'v negligence }lad been 
expressly eliminated in Ne\\! Zealand by . ] 71 ; ~lJlll when 
counsel for the prison r w( s aro'uing on the ful') at Gommon la.w 

(1) 30 )!.Z. ,.R. -73; 1::1 J .L.n. 574. 
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Cooper, J., interposed with thc question, "May th 1'e not be an 
" exccption to thc rule you state, where a per::;on is in charge 
" of a dangerou ' machine '? Section 171 seemR to reco<fnize this." 
Thcn Stout C.J., in giving jlldgment, llHoted s. 17], ftnd said: 
" By this section the Court is oOLlno.. It cannot., to my mind, 
" as thc ,cction ia no ::unhitfuou, r efer to 'ases t lat ha re been 
, decided itt commou law a .. to what n ntflcc ."yhen in eh.nlr ' of a. 
" motof-car cn<11>1c 1 a ju['v to declare t1" t manslaughter h/:1.s been 
, committeLl." ennist ll , J., sa id: ' I think that s. 171 of 
"the rimes Act 190t , Ji~.po~e~, a nd was probably intend ed 
(to dispose, in r :'pe·t of all casc,' within it~ purvic \v , of 
"thc c1istinction oetwe n ncgJirrcncc' ami. 'gross n '(J'ligcncc.' " 
Ecl\val'lis, J., after rdelTing to the confl icting decisions at common 
law, said : ' ]f the case had been ruled by the commOll la\\' upon 
, this suhject thore might therefore, have hern ::;omc diffieulty 
, in det rminiuu it. In my opinion, howevcr, tll Rolicitor­
" General is right in his eontention that th c case is ruled by the 
« 17] st section of thc Crime:-; Act , 1908 ,. and , after quoting thc 

tied,ioll , " The di.rection p:i . n hy- the lea.rned J1ll1ge to thc jury 
, vms stri ·tly in accordance \vith th h,y as ~o enacted." I have 
already quot.rd the ob 'E!rV ~ t iOll ' of COOl cr . J. , in the early part 
of this jllrlgrn "nt \\"h ~rc he nc,~atives the nece~sity of provil1 p' 
gross J1(·glin·enc and mak s th :o]r. test of crimina 1 l'C~}JOl sibilit. 
the rturstjon a , to vdlet1] I' tll > ;J(:cu~ cd }1<lS failed to take 1'('(\ .. onallle 
pre '<111tiOlI" a gaiu.·t, a nd has fa ii ,I to li se )'caso n;tbl cal" to 
avoid tlle danger. Chapma n, J. , dis.' ni"c(t from t110 'vie\-\- taken 
of the sec:tiolJ , holding t il clt t..he \ ' tl' ling did 11 t necessarily 
exclude " tlw (1'. t ill ·tion 10l1 tY h~Cl'v('d hf~t.wc('n lYlr-l'e negJigf!JlC. 
c. and clllpahl llegligence>. ' 1 t link, thel'cfol'(~: that it iH obvious 
tllat th' vvhol 'fiSC t u rn d on tile (j uc .. tion of th ~ me,l.ning to 1H:\ 

attacheel to D. 17 1 a 11(1 tktt the vi \\' :~ ... .. p ·C. :-led l>y tbe leanwd 
Judges were nece~sn,ry to a u'termination of t he casco If grost; 
negligence had heen held to be necessary, th jury hy tlleir 
vcrdict llad llcgativeu all c~se nt.ial ingredient of the oHcnce. 

"Vith t.hose vit'v,:s J respectfully a.gree, and think that the 
wording of thc section shO\-\rs that the L "'gi~lature intended to 
settle so far as Ncw Zealand j::; 'onecnlec1, what \vas then a 
vexed controversy as to wJw.t. degree of nerrjigcllce was required 
to be proved to e::;tahlish a. cr.iminal offence in respect of the use 
of dangerous machines. It is to be observerl tha.t the section 
does not appear for the first time in the consolidating Crimes 
Act of ] 908, but as s. 152 of the Criminal Codc of 189~J; there 
is, therefore, no prc::;nmptioll agaill::lt eUl alteration of the Gommon 
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law: See I.Jord f'rsch el1 in Bank '?f E1 yl l1l'l v, T aghmlO(J), 
I desire to emph3~izl that it onl, T d e:1 h; w j 11 11 ~,.djg:)lF'(' jn rf's}p't 
of the use of sueh marlli ll :-l, aw l doc's n t purport 0 h a general 
definition of the de~,!.T('(' 0 ll(, (I'li r (' ll c nee ~ !-<H ry to h' '::itablished 
in all cases of all g d cu ]pa hI llOU ic iclp . 

The ruling in R, \', DrlN'I'("2 ) t.11 r fore <ll'phc, t o II ", tirst 
count: does it apply to the see01 d , It. wm hr ob l'r\ Te cL t hat 
S. 171 is ,vide in it lang'lJ( (tp, :imply :-ita tin,;.!' tho a pr, n who 
fails to act in a (' rclance 'ith th ' duty jmp ,"d tl Y n J im hy 
the section is CT 'm 11,' re pon. ' bl for t lt con eq ucll of 
"omitting without lawful 'XC 11:';(; to p rform R L h dut/, , It 
does not say" sha ll h , guilt of mamila Uh l t V!'," but <It he imc 
the statute wa.s pa. ' 'td tll a wa::; the uu l, r often w'thwhich, 
in the case of deeth: all 0 'nd'l' ould b 'hnrg" L Th' ftene~ 

was culpable homi ,id ': a,' '01 "i. +ing in t l killil (/' of n. perSOll 

by an unlawful a ,or by an omissiOl witllOut I G wfo l . - l S ' to 
perform or observ·' LIly legal duty, 01' by lJ lt ll ' binc 1 (, ' ]75) , 
and was manslaught r, <"IS 1)(, '1 g c ull [ lJl, homi i 1 not am nnt-
ing to murdcr (s, I ( G), 13 c. i!, 1 l1al' ,. nUH d h T 11 ,o'lju n 

provided for by s, .. Ofl, whi·1t pr R l'i bf~R It, P nis llDwnt of any 
one who cause:; ' C 1..1(1 b eli l, ' j l ;) n t o :1n r }wr:on " unJ cr 'lLch 
"circumstance,' t hat if (kath had 1" 'U Ci Ll! , ('t ]1 W uld hay' 
"been guilty of nJ~ n,'b light ,]'," I h v I'd " m all,'la tl ,!!hte l' '' 
therefore, hulk (l I T,!!; l,v be 'r jl hi, na ture, 
and full aclvanlac e , H.' tu l ' n L, ,r euitH ,I fo T' t it d ef'l cc 1 u deter 

was enacted. 

(1) Ever'y pel'~on c( nll1l its a ('rim ' and i ' liahl OJ illJ i' lIl ll: ll t to 
imprisonment for a term lIot I'xcreding ii," yea rs or t o a fi n ' n c.' "cllin rr fin.! 

hundred pounds, \rho re ,k1 : .. Iy Ol' 11 rr ligCIitly iri" a ny mutol'-\' ,hid· alld 

thereby causes bodily inj ury t I or the dea.th of al 'Y p'l', 'on • , • 

(2) It shall be no def lit" t o I II indic tment f l' th · crime of nHlll shnightcr 
that the gu ilty act or 0 l i "::;j n PI' ycd agaill ~t the pel' 'on elin l'ged 11 on ::; u(;11 
indict.ment is an a ct o · om i 'sion cOl1 c,t itu "in":l 'rim e unciPr th i ' . ction. 

The question is a. to wI the!' th c mmOll Jaw up )lie t the 
construction of t hj ~ ·ti 11 , or wh the ' it mu be l' • d in the 

(1) [1891J .~.C. 107, 1 . I (2 30 N.Z,J,. , G7; ;]30.1..1 .h7. 
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light of s. 171 of the Crimes Act, 1908, and the decision in R. v. 
Dawe(l). I think there can he no doubt about the matter, for 
the following reasons: (i) Section 171 of the Crimes Act, 1908, 
is in its terms general, and purports to prescribe the duties of 
persons in charge, 'inter alia" of motor-cars. (ii) It, in effect, 
defines what shall be deemed to be criminal necrligence in respect 
of the driving of motor-cars as an absence of reasonable pre­
cautions and care to avoid danger. (iii) R. v. Dawe(l) definitely 
excludes any question of the degree of negligence as a factor in 
considering whether an offence has been committed. (iv) The 
two statutes are, as regards the offence in pari nu:rle1'1'o" and it 
is a sound rule of construction that in such a case a iudicial 
decision in one is a £mide to the meaning of the other: R. v. 
111a80n(2). There is, therefore, no ground for suggesting that 
the words" reeklessl), or negligently" in the section m ean any­
thing less than they say, nor any warrant for any implication 
that a greater or grosser (lcgree of negligence is necessary to 
support a criminal charge for a breach of the section than for 
a ehal'ge of manslaughter under the Crimes Act. It would be 
absurd if it were so, Th e degree of negligence is a matter for 
consideration of the Judge alone as a factor in determining t.he 
mea'ure of plmishment . 

Th e next question is as to whether or not contributory 
ll cglio'encc is any defen e, in ro. p et of this particular offence, 
to a pro _'oedil g ull(lel' ither ~tatlltc. I (lesirr. to Ray here that 
there is nothin" in m.Y opinion, which ncceRsitat s (lifferent 
pl'incjpl ~lR being applicrl to a consideration of the Jaw applicable 
to the respective statutes. 'rhe question Gall therefore be con­
sidered rrenerally. 

That Dcin.{J so, the general 1.'ule is tha.t contributory negligence 
of t}l(; dcceas cl is JlO defencn • That rul e has heen established 
by a long line of clpei._ ions in cases of charges of manslaucrhter 
based on negligence, where it has been repeatedly hel(l that it 
was no defence that tile ll ceca. ·cd contributcd to the result by 
his own negligence . The contrary was held in R. v. BiTchall(3) ; 
lmt that case stands alone. If, however, there " 'ere a.llY doubt 
a.bout the matter, '. 171 exclnd cs any question of contributory 
neo·li,P'ence. In saying this it may b observed that the term 
" contributory negligence" is unfortunate. It is generally used 
to inelude all classes of negligence by a. plaintiff where without 
that negligence the accident would not have happened. It ~s 

(1) :30 N.Z. L.R. 67:3; 1:3 G.L.R. 
574. 

(2) 2 T.R. 58l. 
(3) 4 F. ~ F. 1087. 
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not very class of su , h neglin· 'n e of ",·hi ·h c\ iclencc would be 
inadmissible as a clef n . ', t o a c'iminal cha r''''' . r insta nce the 
type of case wlwl'e in a -Lvil ac tion t b ,' ld cnd nll t could rely on 
th e Byux U C(( :)tle(l) fit! . If in a c l'im inal pl'ocecuing tIle 
cleccascll's negligence W<-1' of , 'U 'h a nature a." to pnt the aeeused 
in sudden peril, and , in th e ag ll. ' of the colli ion ; , he <ldopted 
a course \\ hich in oth r ir 'umstan e:~ \\'oul l h n .? ligent, I 
cannot doubt that proof of thos fa ts would 1), :Lll an, weI' to the 
charge: the deceased would he th author of his own death. 
The rule ex ,hIding contribut ory ne,glj ''''e Ie Hi'> a ti er-nee to a 
charge of manslaufthtcr a.pplies, I think, , oldy wh ere the 
negligence of the ae u (1 i::; v lunt I' r a let ind ependcn of the 
a ·ts of th d ceased. I i:::; int '1'(', ting to obs "I'V t ha in a note 
to Russell on· Cr'L'IIlPs(:Z) ftl ntioll i made of a Que' '11 ,lalld case, 
R. V. Bunne?J(3) ; a report wlliclJ i. not flvailahle here in which 
Griffith, C.J. suggc ted that 'viti -'nee to e:::;tauli:::;h contributory 
negligence might in a crimi nal , .. U:i h \ a.dmitto(l to :::; liow that 
the deat.h was not due to h clllpa,lJI- neL'liu ' llc of the def "ndant. 
SlIch a reason would not" i vic w of S. ] 71 , lwve a,ny,",vei, (ht here. 
I think, th refo1'o, that. :::; uhj c "t to wh~ t I Jl <LV ' ,aid t h rule 
applies to both count~ of the ,in lictm '11 . 

1 hay - dealt with t11 'S f' (lUI' ·tinn. a t lpngth for th' rcason 
that th ~ learned Chid Jnstie(' n l lal'g(,l.v 11lAIl! n ·('d t o l' -~ -I've 
tlli.. r:asl; fot' the Cou rt oj' pfwa l ill order to get, (/ definite 
decision upon them, confEcting \,jC \\'~ h a,\'in,~ becll <:l.t times 
expr '~~Jd in the' Court' (I ," to till' fn il ,rrCt t o£ ,', 171. The 
<1lll'stion:-) were full:)" ilrg ll ct! ;I S 11 ling r levant to <. 'onsid ration 
of the present ca .. c. 

r now ttlrn to the q n est ion, l dO J'e directly in issne. The 
first in importance of tl1es It-i \\'lw hel' tlw 11cCln ill f! of the \'errlict 

is (i) "Guilty" with (' \:te llua t ing i 'c nn.:taIl Cf',' (ii) " Not. 
"guilty,' or is (iii) inconclu ' j" '. Two i s:~ l!(-,s \\' c1' ;'ubmit.t.ed 
to the jury : " 1. \Vas t h 'olli:-;ioll h't\" cPI1 tlle ac W:Wd 'f) motor­
, car <.Lnd the car in wb 'ch l\[l'. and ~ Inl. Cook W CI" dr'ving cau.sed 
" by the TlI~gligent driving of tb" ceased? " To t.bi,' the jury 
ans\n,~l'cd , " The jury's <1nRW l' to qu ~stion 1 j. in t il affirmative, 
"lmt ' trongly r ecomm -' nd that th -. a' 'W3ClL )c dealt with 
" leniently on the grounds that t h(' Rl'cidcllt Wl1 <: I rOu (rltt ahollt 
"by an error of judgment. t' TIle s"Gon tl j,:;S ll ' \\'a. ' : . 1£ "0 

" would t he death of Mr. a nd Mrs. look h.-we 1";;;ultcd but for • 

(1) IISiB] 4 P,D. :210, 

(2) t-)th cd. 7 fi7 , 

P) Ii Q.L.J . 80. 
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"such negligence of the accused 1 " to which they answered, 
" The jury's answer to question 2 is in the negative." If any 
doubt may be said to exist as to whether this is a verdict of 
" Guilty" or "Not guilty," the doubt is caused by the state­
ment that "the accident was brought about by an error of 
" judgment." Now; any sort of negligence may be euphoniously 
described as "an error of judgment." It depends on the 
meaS1U'e of culpability the speaker desired to attach to the 
act: if desirous of glossing or mitigating the offence he may so 
term the actions of the accused, whereas a sterner view would 
be that the act was negligent or even grossly negligent. But, 
as already pointed out, the degree of neuligence is a matter for 
consideration for the Judge alone for tbe purpose of fixing the 
measure of punishment. In such a case as the present an H error 
" of judgment" as a defence can only truly arise where the acts 
of the deceased have been of such a nature as to place the 
accused in a position that he is unable to exerciSe a reasoned 
judgment and the alleged negligent act is (lone in pursuance of 
an attempt to avoid the consequences of the act of the deceased. 
If the accused in those circumstances docs the wrong thing that 
is truly an error of judgment, that would be an answer to a 
criminal charge as it would to a civil action. In such a case 
there would be no evidence of want of reasonable precautions, 
nor of an absence of reasonable care, to bring the accused within 
s. 171. But that is not the kind of error of judgment that the 
jury have found here. Neither in the defence nor in the summing­
up of the learned Judge is there any suggestion of the accused 
being subjected to a sudden emergency: the negligence charged 
was being in the position he was in on the road, which position 
he had taken with delib rate intent, unaffected by any act of the 
deceased, and so the jlU'Y have found, adding a recommendation 
to mercy. That they should choose to call his act ' an error 
" of judgment" does not affect the finding of causing the death 
of Mr. and lVII's. Cook by negligent driving. I think it is a 
verdict of "Guilty." 

The next question is whether or not the learned Judge had 
power to ask the jury to ans\vel' issues. It is contended that he 
had not, and that he should have left the case to the jury on 
the simple question, "Guilty or Not guilty." The question may 
be considered from two aspects: (i) 'Whether, and, if so, in what 
circumstances, there is a statutory power; (ii) whether or not 
there is an inherent power. As to the first, under the heading 
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of "Appeal, s. 44~ (1 ) Lll(l (2) £ the 
as follows :-

[VOL. IV 

190 I provides 

(1) The Court bel r which any ac li S d per on is tried may, i bel' during 
or after the trial, l'esen'e ny qtl('~tion of law ar ising either on tho trial or on any 
proceedings preliminary, .11 h. cq ucnt, or incidental t h ' feto, or arising out of the 
direction of tho J uclg', for t h ' opinion f th 'ourt of Appeal in manner herein­
after providod., 

(2) If the decision of th que tion may in th opinion of the urt depend 
on any questions of fa -· t , the Cf urt ILla: in it · discretion ask tit j ury questions 
as to such facts separatcl. ·, ancl t h ' Court shall make a note of such questions 
and findings thereon . 

I think this ~i no g n r I power to submit issues to a 
Jury. As I read tho sub;ection, h proc clure prescribed 
requires the case to b , ubmit d t t he jury OD the general 
question of Guilt or t f1 'It" ," nbs ction 2 then pro­
vides that if the deci io 1 urt of Appeal may depend 
on some f fact the Court m ., r in it discretion ask 
the jury n 'uch fa t . 'eparalel!l- ,hat i:, separately 
from the 'f hi doefi n nee. saril mean that 
those qu ~ ~k daft r t he fi ndiwr of ' Guilty' 

I think that it 

Court cannot dr' w 

(I) :n T.L.n. , 7. 
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answers any inference of facts necessary for the determination 
of the case; all such facts must be found by the jury, and 
expressly stated. 

This brings me to the next question- as to whether or not 
the answers in this case do co\' revery necessa,ry finding 
required to constitute the offence charged. It is contended by 
counsel for the accused that the jury have not by these answers 
found that the negligence of the accused caused the death of the 
deceased. The point of this cant ntion arises from the peculiar 
facts of the case. The collision was very slin'ht- a mere hrushing 
of the two cars-followed by the car occupied oy the deceased 
travelling diagonally across and down the road for a distance 
of 56 ft. and then falling over the bank. Involved in the 
question is a further question, with which I shall deal later­
as to whether the learned Judge was justified in excluding 
evidence that the brakes and steering-gear of the deceased's car 
were defective and tha.t the terrain by the bank was treacherous 
and crumbly. 

Now, the collision between these two cars being due, as found 
by the jury, to the negligence of the accused, he is liable for 
the consequences arising from it unt.il the intervention of some 
diverting force or until the fOJ 'ce put in motion hy his negligence 
has itself become exhausted. In +hc p 'uliar circumstances of 
this case it was in issue whether ther had L ~n (i) tho inter­
vention of some divertiufT £orcc- 'fw"'a ausa ill! ' 1"V nien~ -or (ii) 
whether the efIed of the original 11 ·gligencc of th · ac 'u 'ed had 
itself become exhausted. If the jury found either of these two 
questions in favour of the accused he could not be convicted, 
and the answer to the second of the issues does not cover those 
questions. It is true that the jury found that the deaths would 
not have resulted but for the nen-iigence of the accused, which 
might well be the case and yet the accused be not liable had the 
jury chosen to find that the deceased recovered control of his car 
after the collision and then voluntarily went over to the open 
space, which, proving to be treacherous ground, gave \vay and 
precipitated the car over the hank. There was some evidence 
in that direction: a Crown witness (Foley), in cross-examination, 
said: "It was my opinion after the collision that Mr. Cook 
" had deliberately crossed the road to get to that open space." 

Of course, if, to apply the metaphor of Lord Sumner in 
S.s. Singleton Abbey v. S.s. Pa,lud'l:na(l), the hand of the 

(1) [lH27] A.C. 27. 
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accused was still heavy on the deceased, the accused would still 
be responsible even though the deceased had voluntaTily gone 
across to the treacherous part of the road. But that was a ques­
tion of fact for the jury. I think that the answer by the jury 
amounts to nothing more than that the negligence of the accused 
was merely the causa, s1>ne qua non, this finding leaving open the 
question as to whether or not an unbroken chain of causation 
is established between the act of the accused and the deaths of the 
deceased. This, in my opinion, is an essential ingredient of the 
offence. To support the indictment it was essential for the 
Crown to prove, as to the first count that the accused by negli­
gently driving his car did lc1;ZZ the deceased, and, as to the second, 
did ca'use the death of the deceased. I think these two expres­
sions may be taken as synonymous. Each of them requires as 
an essential a finding that the chain of causation is complete 
between the negligence and the deaths. For these reasons I 
am of opinion that, as ruled in R. v. Kend1'ick(1), "The answers 
" of the jury to the questions put to them are not, in themselves, 
" sufficient to enable the Court to gi e judgment, treating them 
" as a special verdict." 

The final question is as 0 whether or not certain cr08S­
examination was properly stopped, and whether or not certain 
evidence was properly di sallowed. The cross-examination that 
was stopped was directed to 8ho\ 'intT contributory ncgli n' on 
the part of the deceas ·d. It hrv alr coflciy beell "boV\rn that con­
tributory negligence i~ no d f nce to the charge. Logically, 
therefore, cross-examination directed to proving it is ilTelevallt, 
and should not be allowed' hut an exhaustive xamination of 
the authorities fails to produc any case jn whicb suell cross­
examination has been stopped. It maT be that that is due to 
the fact that such evidence in the different state of the law 
existing elsewhere, is there reI 'vant to the question of the degree 
of culpability. Such a reason would be of no weight here with 
s. 171 in exist.ence; but I do not think that, even so, the cross­
examination can be stopped, for it is really part of the 1'es gestce 
and may conceivably prove relevant upon the very question that 
I have already said I do not think is covered by the issues put. 
For the same reasons I think that one is bound to admit evidence 
in chief of all the contribut ing circumstances, even though, at 
the stage tendered, such vid · nce may b· suggestive of an 
attempt to set up a defence of contributory negligence, for until 
the conclusion of the ,,,,bole cas it i hardl) possible to definitely 

(1) :37 T.L.H. 44-"7 , 
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determine that the evidence is not relevant to disprove a causal 
nexus between the negligence and the death or injury. In 
summing-up, the jury would, of course, have to be warned to dis­
regard such parts of the evidence as by that time it would appear 
were irrelevant. 

I think therefore, that for two reasons-(i) that the answers 
of the jury to the questions put to them are not sufficient to 
enable the Court to give judgment, and (ii) that the C1'OS8-
examination should have been allowed and the evidence tendered 
admitted-there should be a, new trial. 

ADAMS, J.:-

I have had the advantage of reading the judgment of the 
learned Chief Justice in this case, and, after careful consideration, 
find myself in complete agreement with the conclusions at which 
he has arrived and the reasons given. I shall therefore content 
myself with concurring in that judgment. 

BLAIR, J. :--

Upon the question as to the degree of negligence required 
to be proved to establish the crime of manslaughter due to 
negligent driving, or the crime of negligent driving causing death 
or grievous bodily harm under the Motor-vehicles Act, 1924, I 
fully concur with the judgment upon this point delivered by the 
Chief J u:stic . The degree of Ccll'e in both cases is that provided 
by s. 171 of the Orimes Act. 

As this Court is adopting the views of the majority of the 
Court in Dawe:s case(l) the question as to whether that decision 
is binding upon a Court composed of both divisions of the Court 
of Appeal really does not arise. For the reasons expressed by 
my brother Reed, I doubt whether Dawe's case(l), if our views 
were in conflict with that decision, would be binding upon us. 

I find myself unable to agree with the view which appears to 
be held by some of my brothers in this Court, that in a charge 
of manslaughter against an allegedly negligent motorist 01' in a 
charge under s. 27 (1) of the Motor-vehicles Act the accused can 
be convicted if the evidence falls short of proof that his negligence 
was at least the substantial or effective cause of death or bodily 
injury, as the case may be. 

An examination of the Crimes Act and the Motor-vehicles 
Act shows, I think, that the proof required to convict for the 

(1 ) 30 N.Z. L.H .. 673; 13 G.L.H,. 574. 
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crime of manslaught r 0 t he crime of negligent dl'i ing causing 
death is the same. Tl rime of manslaughter as against a 
motorist is created by fo ur sections of the Crimes Act-viz., 
s. 171, which provide for t he standard of care; s. 173, which 
provides that homicide i tb killing of a human being; s. 175, 
which provides t hat homi ide i. culpable when it consists in the 
killing of any person b an omission without lawful excuse to 
perform or observe an r 1 (f I duty' and s. 186, which makes 
culpable homicic ! not amounting to murder, manslaughter. 
The indictment gain t • t ore was that he did kill the two 
deceased. The proof required to establish this charge is, firstly, 
that Storey was guilt y of nea ' ent driving of his motor-car, and, 
secondly, that thc J >ath f the deceased was the consequence 
of such negligence. . 1 t ion 171 says that the negligent person 
" is criminally responsi bi for the consequences of omitting without 
, lawful excuse to perf rm u ·h duty.' Unless the Crown can 
establish" that the de th wa the consequence of the breach of 
duty, the Crown' c fails. 

Under the Motor-vehicl ct it is made a crime for any 
person negligently r ff~cklessl to drive a motor-vehicle and 
ther'eby cause bodily i jur' 0 r the death of any per on. To 
establish this crim \ t~ e l'own must p ove negligence, and that 
such nealigence au ·ed t l1 cl a h r bodily injury. It will thus 
be seen that the pI' of r ~q uir d in each cas:> is the :lame. The 
Crown's case un r t.h rim ' Act a.n l t he i t r- h ·.l Act 
fails if there be ",rant ina pro f of neXllb between the negligence 
and the death. 

In some of the jl · !rm nt.' by my brothers in this Court 
expressions such as . nt ri butory to the death ' and similar 
expressions have IJee ll used . Reference is also made to the 
English common lG w r(·garding the definition of 'ontributory 
negligence. \Ve are 0 oncernecl with the English common 
law, because our r Ilm I Code defines the offence. Whether 
the crime charged be manslaughter or negligent driving causing 
death, the Crown has to prov in the case of manslaughter that 
the death was the con, ' q llen'O of the negligence, and in the 
case of negligent drivin causil Lr death that the death was caused 
by the negligence. 

In their cont t , th - word ' cau es" and the word 
" consequences' are yu nymous in effe t. If Dnw ' case(l) 
was correctly decided-and t is Court is unanimous pon this 

(1) 30 ... T..Z. L.R. 7;) ; 13 G.L.R. - it!. 
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point-then it follows that the English common law has no 
application to crimes defined by s. 171; and it seems to me that 
if we accept Dawe's case(l) as a correct exposition of the law, 
then it follows that we must disregard the English common law 
on manslaughter, whether that common law is or is not more 
lenient to the accused. We cannot go outside the plain 
definition of the offence in our own statutes. 

The question in a charge of manslaughter is whether the 
death is the consequence of an unlawful act, and the question 
in a charge under the Motor-vehicles Act is whether the 
negligent act caused the death. These are the only questions 
the jury have to try. 

I am at one with the Chief Justice when he says he refuses 
to accept the contention that the Crown must prove that the 
negligence was the sole cause of the death, and, for different 
reasons than those expressed by him, I consider that we cannot 
apply the law applicable to civil cases to a criminal case. A 
jury in a criminal case could, if i thought that the accused's 
negligence was the effective cause of the death, find the accused 
guilty notwithstanding that on the victim's part there was 
negligence which in a civil case might have prevented the victim 
or his representatives from succeeding. The Chief Justice says in 
his judgment: " It follows, once it is proved that the accused 
"negligently drove his motor-car and that the death of or 
"bodily injury to another person was a consequence of that 
"negligence, that such negligence has caused the death or 
" bodily injury." 

If the Chief Justice by the use of the words " a consequence" 
means" the consequeuce," then I concur in his views. I confess 
I cannot understand how death can be a consequence of negli­
gence if the negligence was not the cause. Negligence can) of 
course, have a number of consequences, but in a criminal charge 
against a motorist we are not concerned with any consequence 
except death or bodily injury. Section 171 makes the negligent 
person criminally responsible for" the consequences," and if the 
Crown's case does not directly connect the negligence with the 
death or bodily injury and establish that the one is the con­
sequence of the other, theu, in my view: the Orown's case fails. 
H the Orown's case establishes negligence on the accused's part, 
and the accused, even if he admits that negligence, can produce 
~vidence that the real and effective cause of the death was the 
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victim's own negligence, surely the jury who are to try the 
question as to whether the accused's negligence caused the death 
must look at these additional facts for the purpose of saying 
whether the Crown has established that the death was the 
consequence of the accused's negligence. 

Expressions used in some of the judgments already delivered 
in this case are susceptible of the construction that some mem­
bers of this Court bold the view that a mere contribution by the 
accused to tbe death of the victim is sufficient to support a 
charge tmder either statute. I do not think it is intended to 
go to this length; and; if it were so, then it would be the duty 
of a Judge trying such a case to direct the jury that it was their 
duty to convict even if the victim bimself were guilty of 99 per 
cent. of the negligence and th accused were guilty of only 
1 per cent. 

From a practical point of view, no jury would convict in 
such a case. But it seems to me that such an assumed case 
shows that the test of liability is cause of deatb~ and not a mere 
contribution to cause of death. 

When discussing the question of the possible application of 
the law of civil actions to charges against motorists the Chief 
Justice points out that in a civil case it is open to the defendant 
to say to the plaintiff, ' It was our own fault, or at all events, 
(C as much your fault as min . You could have avoided the 
"impact, and you W e l' , herefore, the author of your own 

injury." My learned brot.her then says that for the purposes 
of onr Crimes Act t.he n ·gligent motorist commits a crime 
against the State, no matter how negligent the other person may 
be. I agree that he commits a crime against the State, but 
unless his crime results in death or grievous bodily injury this 
crime is not punishable 11m1 r s. 27, but is punishable under 
s. 28 of the Motor-vel1icles Act. To constitute a crime under 
s. 27 the negligent driving- must cause death or bodily injury. 
To prove this crime there must be proof that the negligence 
caused the death or bodily injury. If the Crown's case carries 
the matter no further than to leave it in doubt as to whether 
the negligence of the accused or the negligence of the victim 
himself was the cause, then: in my opinion, the case against· the 
motorist under s. 27 fail ; a fo'rtioT'i if on the Crown's case it 
appears that the victim was the author of his own death. I 
appreciate that if both the victim and the accused were equally 
negligent the jury could find the accused guilty, and the jury 
could, if the victim weI' guilty of greater negligence than 
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the accused, also find the accused guilty of causmg the 
death. A man may be the effective cause of another's 
death even though others contributed to it. The question 
of cause is a question of fact for the jUl'Y. The matter cannot 
be worked out mathematically. In my view, the question as 
to whether the accused's negligence is the CtU1SC is peculiarly 
one for tLe jury, and all evidence touching the question as 
to whether the negligence of the accused or . of the victim, or 
even of a third party, was the cause of the victim's death is 
relevant and material to the question of cause. 

rt follows from what I have said tha.t, in my opinion, the 
evidcnce exclULled at thc trial should have been admitted, and 
I concur that there ::;hould hc a new trial. 

I think T should add that, in my opinion, th ere is a distinction 
het\veen driving reckles ly and driving negligently. Both arc 
mad e offences under s. '27. To constitute negligent driving 
involves only a disregard of the duty cr('ated l)y s. ] TI. A 
negligent driver is remiss in his duty, hut a reckless driver is 
morc than m erely forgetful or illattentive- he is knowingly dis­
re,Q;ard ful of his duty. A driver could he found guilty of negli­
gel ·c wh n the evidence shows that he is recklcss, hut he 
conkl 1 ot l)c founa guilty of recklessness 'iyh en charged wit.h 
negljgell cc only. 

Upon th que:;;tion of the ri.!!;ht of the J u<lge to submit isslIes 
to the jury , T agree tJJat in t.lle ]Jrc~ent C,lSe it was propcr to 
su Lmit iSSllCH, because the :l,n ,~wers in this case wcr J required for 
t.ho case mcnt ione-:l in s. 4-'1-2 of thc Crimes Act. But, in my 
view, the only ca s in which the jury may be required to 
ans\ver issues arc cases within s . 44~, and not any otht-;r cases. 
Thc jury is sworn to try the question a.s to whether the accllse(l 
be guilty or not guilty and '-' to return a verdict accordingly." 
To say that a Judge may make a req uest to a jury to do some­
thing else and at th' same time a(:hnit that it is his duty to 
advise the jury that they arc not bOllll(l to comply with the 
request mt>ans, in my vic.w, that t.here is no right to requirc a 
jury to answer issues, except in the cases mentiorled in s. 442. 

For tho reasons stated by him, I adopt the vicw cxpressed 
by thc Chief Justice as to the m eaning of the jury" verdict. 

S :MITH, J. :-
I have had t.he pleaslll'c and advantage of reading the 

judgment prepared by lU1'. .T ustiee Reed. I agree with his 
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conclusions an '."ith i he r asoning up n 'hi ·h th ya re based. 
The Byw II Ca"{l f' (l) type f casp, r f rr tl t by H i," H onour, 
is net strictly a cc1 .. ' ( J)cr'Ii~e ll .(:; but Hi: H onollr's meaning 
is clear. I can 'ee II u1lvHnta.g" .in Htb 'D1ptj ll<~ to t ate again 
what has been s we 1 sta cd I y Hi, H Ollour , a (1 \rith r e 'pect, 
I concur in hi . jud n nt. 

KE~NT~DY , J. :-
I have had th ppo!' mity of r a UJll1 t ll e .iu ]!nn( nt d livered 

by the Chief Justice.. J fincl nysclf so mn· 11 in 'Li! ': '('Illent with 
what he has said th at I h a\'(~ not t h Oll a I t it 110(:(", ( ry to l)]'epal'e 
a soparate jllclgm _nt d aling "vith the qUl'. t ioIlS di ~cu, ~ , ed by 
him, and I ,Ie ·ire t 'I!p und "I'stood as ('.OI1l' lllTing in that 
judgment. 

R. v. Dawc(2) ' m,\' opinion. i .. a d tin ite deci .. ion <t ,' to the 
meaning of, . 171 of th (~ \ imcH A ·t. 190t) ar d th is jOliet IS 

bound by that c1.eci. 1m . 1'h praeti · f tit Privy 10nll ·il is 
to re\ iew if n ·' s,':u y, i s wn de' ·i 'iOlJ H Rf'lId B/;slwp (!i 
Lincoln(3)- although a t.1('ci. i n of til, HOll,'c f Lords upon a 
eluestion of lavv is co ·lnsj r and hindjn o' on ih ·, H OllS '> in 
snL::;cqw:nt cases : LOllfir>?l Street T ratmo{(y::o roo V. lJ() }u7rm 1aunty 
Cotfll cl·l(-l). I t ll in] r tha' t lli. Court .. h() uld follow th' practice 
of th English ( IOU ft o · Appeal. T he ruJ> t 1)( (Ie! P cd l)y 
that Court has r '4 ' 1 tty b ('n dis u ~.'ed 'n Y(" I'.~'ftul.l/le Pms. v. 
Road T ·mn .<: ])()rt mul (if'/lem ! I n. W'rn/c(' ( 1n. (fi ) . \ ·l'll ttOIi . L.J. , 
took t.he view t h;~t h t( HIt \ ' < s hound h: it · ow 1 <lr i, ions in 
any ca~e rai ·jug ::;uh. ta ll tiall, ~imll i\ l' fa ct.. . w!l ill ' UJ'C12 I' , .J., 
took the vie\v thilt t1w ;OUl't mi,(rh ', t (']iTw 10 f How n previolls 
decision thollgh it w tile only }, in ml). 't r. '(· 't t iona.! ,a:c::; that 
tho~ c powers 'ould ('xerci, ( . Th ~rt art' diebL alld d 'ci .. iollS 
In favolll' of ('itll'l' " iew, al h ugh in Iny Opil lioll, the wight 
of authority i.e. in fa yOtu' £ t ' vi w ·ta p( l .v ~cnltton. L .J. 

In .:lfi118 V. Jenn /llq,'I(6 ) ott n, L .,T., dd i\'('\' ill g hI' ju<l,Q lllent 
of the COllrt (JaIncs Baa all ay, and Cot on, L .. .) .) , said(7) : ' As 
, a rule, this Court ought t o treat the d 'e;s ions of th ·, ; Olll't of 
"Appeal in Chan ,cry a ~ hinding: autho l'ltif's . bu t \\'e are at 
" liberty not to do ,' 0 wher ther js a 'utfi cicnt .. <LSOII for ovel'­
" ruljng them. As he dl?r i .. ion in Tassell ' . '3m ith Ina? le<l,1 to 
"collseqllenc ' so S 1'i 11., w think that Wf" Hl'C a libertv to 

(L) [ 1~7!)J 4 P.D. 2 1~1 . 

(2) ;·W N.Z. L.1 . 15'1~ ' l :~ (, .r .. R. 
• ")74. 

(:1 ) [ 1802] A . . G44. 

(4) [I8!l8J .U'.3i .i . 

.J I l!F!lJ2 ( , ' .:Vi(;. 
(G) [ l S~()] I~ f' !t. Di . n:m . 
(7) ]hid. oJ . 
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" reconsic1 p.r and review the decision in that case as if it w re 
" heing reheard in the old Court of Appeal in Cha,nct'ry , ,v was 
"not uncommon. " In In 'Fe Watts, COTI'ljord v. Blh()U(l), 
Cotton, L.J., in the Comt of Appeal said: " Though sometimes 
" a decision of the Court of Appeal is overruled , t his is onl y to 
" be done with great caution." 

In Kelly and I ) . v. J{elloncl(:!') Lord Esher , M. '., said: .. Tlli ' 
" Court is one omposcd of six member, and if at all}' h I) " a 
" decision of a les~ eT ntlmber is call (1 in q uestion , a nd j] di HL­
, culty arises about t he accuracy of it, I think t his Court i ' 
. ! entitl ed , .. it tin g as a Full COllrt , to decide 'wh ether we will 
" 1'o11O\v or not the decision arrived a by t he ,'maller llUlnher. " 
No Opillion, however, W ets f'xpl'e~~ed upon this point by Fry 
and Lopes, L . .TJ. The ca.,'e of Wynnc-F'£n ch \ '. !JUf,Y/'or(:)) is <-t 

decision to the SH,m e effect. In Hobson v. Lew! (ill d 10 .( ,1), 
Buckley , L.J. , f'xpresscrl th ' view th at wh e re tll t' t wo J lld ges 
i!l the COlll't of _\ppcaJ ditrcl'cd ill opinion , w,ith t he l'csldr t ha t 
t]l(~ dcci:-;i on ,tood lI111'c\.l'l','ed .. tlH' Court or A pp 'HI is fl Ot. LO Lllld 
by t.he dc·eision. rrJw :::ame viev\' had h Cl'l1 C' '\pl'e ~sed 1)) Bret t, 
L.J. jll Smilh v. Lalflhelh. Ass , . ..,',.;tnent CmJl.JI/,ittec (':» , vd wt'e thern 
had been jn t he Exeheqll cl' Chambcl' an ·qual d ivision a rnollg 
th e Judgt~s . 

In A m;{.mZ/((.J/ 1qr/cult llml CO. Y. P ('t/eJ'((lt"/' En,t/iiu,-dril 1 'i'S 

and J!"l r(' II/ (' II .' sS(J(;'i at/()J! '!/ A Ifsl mlas/a(fl) 11";::1:\(' ;1I1d Higgins, JJ., 
hoth ('xprl'ssl·d t,IH' vif'v.- tlla t th e Higll CUli I't of A lls t. l'i1lia ,' hou ld 
follow the rlll· ),ywhi 'h th e Pri\ ,v ~ o l1n G il govl'l'lwd i " ·If. ] n 
th e judgment of I a.aes, J. , it is sta.ted tha t th e l')upl'ClnC Courts 
of Ncv\ Sout h 'Vales and Victoria. have rna inb in cd their 
authority to overru1- prior deL:isions of th eir o\Vl1 , \vhi1e 
D el:ior1lw (ln1.; v. 8te Tludrcse(7) is r "{errc I to a ' showing tlJat th e 
Suprcme Court of Cana.da reviews its own de ·iRions. That 
Iearne<l J wlge, ho\\'ev el', f-iml s support fol' hi~ vi ew jn t he 
practice of tlJ 8 Engli::;h Conrt of Appeal which, lw states, is t o 
review its o\vn clecisiom;. In Duva.l v. V/ru:well(8) it was decided 
that the Supreme Court is 'ompet.ent. t o overrule a judgment. 
of the COLlIt (lificrently constituted , if it clearly appears to be 
enoneous. 

There a re, however, dicta. and " d cisiollS to the eontra ry 
effect. 

(1) P88:)] 29 e h. l>i\' . BD, U.J:3. 
(2) [1888"' ~() Q. B. 56!). 
(:n [100:3 J 2 Ch. 47;) . 

(4) [lB14J:3 1<.13. 1:245. 

(5) [1882] 10 Q.B. 327. 
(6) [1913] 17 C.L.H.. 261. 
(7) [1910J 43 Can. S.C.H. 8:!. 
(8) [1901] 31 Can. S.C.R. 4!'iU. 
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C.A. In Lavy v. Jondm( 'ounty ('010/ 11(1) L'nd l Y: L. ,T. iu the 
1930. Court oJ App 'aI, rd rr d to a deci, i n of tl ' 'omt 'v\'hich, he 
'--v-' 

THE KI~G said, ""\Ve shou ld 1 c un l . () follo\\' \;lJ etil e-t we thought it 
1:. " right or not. " In Pled.'Je v. Carr('- ) th, ;Olll't o{ ppcal (Lord 

STURh:Y. 
Herschell, L.C. , Li ell :: ml A. L. 1'31 ith L.,TJ .. ) dismis 'cd an 

KENNEDY, .J. appeal. Lord r .. cbell in h is j l clgment C0l1 c11lTc (1 with the 
-- other members of hurt. sayin rr ; " \ ' e anllot ov lTule 

'Vint v. Pa(Zq t. fo ' the wa h d _ i iOl of a C mt co-
" ordinat.e in jllri. !ii ",tiolL vith our~f> l " ; al " . cun do t crdore, 
"is to dismiss thi appeal. " n Evan,' Y . Hi 'at Gnt.n'ile !uarr·ies, 
Ltrl.('J), Buckley, L . .I. , had 8< id hat the . 1 lie' or Apr ,al is as 
much bound by (1 .1,'j ns of t h ~ 'ourt of : I p .al as. COlJrt of 
first instaneo. In Velazfju e Ltd. v. htlrtnd Rp l.'enlt.e (;O'1n­

TJl.issioners(4) COZf~f1.'- a .. ', l\t R., xpre, sed til ' IC\ : tha , where 
there had been n, leei ion of t he! I Il rt f ' p e,11 upon a II >stion 
of principle, it w,.!;' n 'ight for·J ~Oll t , whal , \Tel' it. o\vn 
vic\\' mi.~'ht br, to d p, l·t; f1' m tklt dl'cisi 11. 

In JiUoniey- 'elLrrtl v. P(( f}'C:l) P J[ ·k, 1LH .. ;LJl d All,ill; L.J. , 
both referred to a (1(,(,1, ion fd' Iw Curt 0 + Ap peal tV binding 
upon them. In llu!/trnl, fl tlr! 1 ol),!! (/118 (.' I. '. L,:t~erl) 1 ul Curpofa­
tion(6) BU,J,k ,:-: an l " th a, L . .JJ., lih·wl .. i ( ' h(' :! .. r! < previous 
clecision of the COllrt of Arp" ~ 1 U s hind ill ,1Y ;l td ll~ PI' clu.ding 
them from comjno- t.o a (. lltrt r ' ( {'ri~i01l. [1 Frel' Oln v. 
Leemhlg(7) Lank(>,', ~ \- '\lit 11 , ll W .\. 1\1 l. J • .fJ. , all ._'ay that 
t ll(,Y :.Irc l)ollnd hy a p \' i 1I~ (k :, .j n of t ll(' ('Ol! ·t 1' ;\ r r '<11. 

In ari(lit.ion toltf' mallY dcc isimls in wJ, ich L( nl .ftl!-'t i('('s have 
deela.retl them:'·h: 'S as uound J, ), PI" .. joll s (b ' i s ' (Ht:' of the 
Court, there Ina\' I e s ciillly 111 1:,.11 i ned It · '<If.! ' of _ l.yJnp1:a 
Oil and Oake Co. , Ltd. v. Prndllce Bro!.'!'!'.' .In" LtrI.(8) , where 
both Buckley and Phill' n orc, L .. T.J. . f 1] \\' d t \' 0 d ci. ions of 
t.he Court of :\.ppcal \ ,hit It they \' ('J'e f )iniorl \\. l'e wrongly 
decided. Buckley, L.J., sa id , I am una Llc to ad.duel" any 
" reason to 8bO\\' t hat th' dccj~ioll 1 (In il bout t o prOl ounce is 
C'right. . ut -L am ouml 1;)' ali t .orlt, r, \rhi 'h , of ourse, 
"it is my duty t f How Phidim H' '..T.. .'aid " Vith 
c' reluctancc- I migM, almost ,',.r wit 1 "0)']' w- 1 '011 'ur in the 
,; view that tbis appral rnn t be eli ::>l "ill.. eel '\ 'hile in th House 
of Lords(9) Lord Sumucr( 0) ~'al( , n th 0 ' g l' 11l1 Cl::; I think 

(1) L18!:}.')] ~ Q.B. ;ji • 

(:-~) pSUi"q 1 ell. 51. 

(:~) rUIIO] 2 K,B. 070. 

(4) llU14J 3 KB . 4.- . 
(5) [1924] 1 K.B . !H 6. 

(fi) [1U26] I • . n. Hf.:i. 
(7) fUl2 ] 1 K.B , 160. 
( ) 112 L.T. -14. 
(' ) CUB6] j - . '. 31-1. 

(l ) Ioid. ~~3Z. 
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" t.hat the Court of Appea.l, though hOllDcl to follow the earlier 
"dcci,'ion,' \\' -'1''"\ right in indicating their obj('ctions to them," 

TIl e e:tse of flTlynn e-Finch v. Clwylo}'(1) is an earlier (leci::;ion 
to the eontl'ary I'Hcl't.. It i,', a~ a writ(·J.' in the Law Quarterly 
Rem:ew('2) says, " '0 peculiar that it may b considered unique." 
The case \vas argued before the Full Bendl of the Court of 
Appeal. Stirling, L.,J. , delivering judgment of the COllrt, said, 
., There i:::;, hmvever, a uecision of the Court of Appeal in 
" Daglish v. Barlon(:3) which is inconsistent wit]l this view. The 
" Court 011 that occasion cOll::;isted of the late A. 1. Smith, L.,J., 
'and Vaughan Williams, L . .J., the latter of whom expl'essccl 

.. doubt as to tb· trll' meaning of the ::;ubsection, and now 
" agrees with the pl"'scnt :judgment. 'vVit.h the greatest respect, 
"we are nnable to a~r' wit h DO/jIi::Jl v. BaJ'lon( ;') ), and think 
" that it ought not to he follovverl ; and it is, therefore, 
, overruled. ' 

I think t.hat the weight of authority is in favour of the view 
that tIle EnO'li sh 'urt of ;\ppC';l.l is hOllnd by it~ 0\1,'11 decisions, 
and that the COllrt of App 'a1 in New Zealand should hol(1 itself 
likewise 1>0)]110. by it ::; own dec.ision:-;, unless: of ('ourse, it nppeaI'1:l 
from the lIeei, ion of <l fill leriol' ourt that it~ earlier rlecision 
::;hould not be followed. 

''''hether or not t llerc i~ an exeeptioD to this rill e whel'(~ the 
COllrt, whicJ L rclinarily ,' it::; in (1iy j,' ions, ::;it· as a II'111 Court of 
A ppf'al" i , is j nnlntcrinl to det ,I'm inc for the pm'pos .J of thic 
'a s , bccaul:le wilen R. v. Da'/{'('(4) nt~ decided the. Court did !lot 

sit in divi8ioI1::;. But, even if the rule be tha , the Court may ill 
exceptional ca~(',s, perhaps morc readil T where there are penal 
consequences, decline to foHmv its OWll decisions, but even then 
exercising ex feme C:=IutiOIl. This is not, in my opinioll such a 
case. MoreoveL, in my opinion, R. v. Dawe(4) correctly 
interprets s. 171 of the Crimes Act , 1908. 

I agree tha.t on the t.rial of a. criminal case a ,Jud~e has power 
to sulnnit issues to tl18 jury; but that po,ver is not in terms 
conferred by the stat;ute, bllt, depends upon the inherent. power 
of t.he Court. Se " ion 442 of t.he Crimes Act , ] 908, empowers 
the Court where in its opinioll the deeision of any question of 
law arising depends upon an questions of faet t,o ask the jUl'Y 
questions as to sLlch £aets separa.tely. The use of the word 
" separately" shows that these quest.ions are put in addition to 

(1) [190:3] 2 eh. 475. 
(2) Vol. 4(), p. 4. 
(3) LIUOO] 1 Q . .B. 2~4 , 

(4) :{O N.Z. L.R.. 673; 13 G.L.H. 
574. 
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C.A . the genera.l issue. Section 442 doe. alter the law to this extent: 
1930. that the jury may not properly refuse to answer th issnes put to 
L..,rJ 

THE Knw them under that sectioll, whcI' as thev may refuse to crive an 
v. answer to issues otherwise put to them and insist upon giving 

STOREY . a general verdict only. I agree with 11'. Justice Reed that 
KENNEDY, J. when a jury is asked specific questions, upon answel'iou which 

it is directed to find a prisoner ::uilty such a direction is proper 
only if all the facts have heen fmmd by the jury. A Judo'c is 
not at liberty to draw from the statements contained in the 
answers any inference as to facts not already found but necessary 
for the determination of thc case. Qu e. ·tions of fact are for 
the jury, and a Judge may not, on issues being submitted with­
draw from the jury the determination of any question of fact 
not covered by the issues. 

The issues put to the jury were not exhaustive, and the 
answers amount to no more than a finding that the nerrligence 
of the accused was a ::;ine qua non of the de,ath of the deceased. 
They do not necessarily neo-ative the cxi::;t cncc of the novus 
actas interveniens sugge.'ted. I agree that there shonl!l be a new 
trial. 

New trial ordered. 

Solicitors for the rowll: 'TOwn Law OJfice (\Yellin rton). 

Solicitors for the pri: olleJ': FvdeH and 1'Iwln)J::wn (W ,llillgtoU). 


