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initial 
not be 

on the jury. 
!PARKER, C.J., in R. v. Francis, R. v. 

, 43 Cr. App. Rep. at p, 176) adopted. 
three and four years was alone and 
oar at between 9.15 p.m. and 9.30 

p.m. outside the 'Bermuda Bowl. She missing from 
the car at 9.30 p.m. She was restored too mother some 
time after 10.40 'p.m. The girl was bleeding from the vagina. 
The opinioOn of a doctor who examined her was that nothing 
larger than a finger ha,d passed through. S., a staff sergeant 
in the tAir charged with indecent assault 
on tl:.",,, The ,before 

"dress and 
"tooOk her out 
"I then asked her 
"said that it was 
S.· s tl'ial the girl 
statements made by 
vv-a'S 110 evidence 
statement to the 

. 'S, was not 
evrdence, and, unless certain 

wen') admissible, there 
he could be convicted. His first 

was made at his home and contained 
offence, but a second statement made 

headquarters after been there more 
hours Wias of 

trial it was 
'statement to her mother 
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why he 'made this 
because one of 
a statement he 
but 

leave 
j,f ,there was an investigation 
to remain. The trial Judge ruled 
of what the had said to her was imldrIDssit,le, 
S.'s to the police was 
convicted. 

Held, (i) On the basis evidence 
(on which basis the trial 
ment was ,inadmissible, it was 
of advantage induced by persons in authority, the 
being, e.g., a¥oidance of publicity, less embarrassment 
freedom ror to leave the island; and the fact that fa 
caution was before the second statement was 
made did not prevent the inducements from continuing to 

present was not a case where there was no 
jY""JUUH;'lct'l resul,t or miscarriage of justice, for, wiuhout the 

there was admittedly no evidence to 
'6 N'r""""~,n and in the circumstances the admission 

of the second si:Jatement had deprived of the protection of 
the law, and the appeal would be 

Dictum of LORD SUMNER in Ibrahim v. Rcgim ([1914-15]) 
All E.R. Rep. at p. 880) aJpplied. 

(iii) Evidence by the mother of what the girl said to her 
(that "it was a coloured was inadmissible, for i.t 
hearsay and, by analogy a complaint, could 
evidence of the truth of what was stated, nor did form 
part of the res gestae, nor was it admiss~ble as identifying 
the assailant 

Dictum of HAWKINS, J., in R. v. Lillyman ([1895-991 
AM E.R. Rep. at p. 588), and dicta of LoRD NORMAND in 
Teper v. Reginam ([19'52] 2 AU RR. at Pl'. 449, 450) 
applied. 

Appeal allowed. 
[As to the admissibility of evidence of complaints in sexual 

offences made aJfte'f the alleged offence in the absence O'f 
the accused, see 10 Halsbury's Laws (3rd Edn.) 468, pata. 
859; and for cases on the subject, see 14 Digest CRepL) 
452-456, 4382-4412. 

As to the rules concerning admissibility ad' confessions made 
by an accused before trial, and as to the Judge's duty in 
deciding on admiss,ibility, see 10 Halsbury's Laws (3rd Edn.) 
469, 470, para. 860~863; and for cases on the subje.ct, see 
14 Digest (Rep).) 459, 4436-4448.1 
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This was an appeal leave from the 
judgment of the Supreme of Bermuda (ABBOTT, 
C.J., and a of , dated 12 1963 
the a staff in the United States 
Force, was verdict, of 
indecently assaulting a girl, between and four 
years of age. The principal questions concerned 
the admissibility of statements) arising on the appeaL 

N.R. Q.C. A. K. Allen, and C. R. 
Diel for the appellant. 

J. G. Le Quesne, Q.c., and Heald for the 
respondent. 

LORD MORRIS OF BORTH~y·GEST. The appellant was 
arraigned before the Court of Bermuda on a 
charge of indecently assaulting contrary to s. 324 0) 
of the Criminal Code a small girl who was; just under 
the age of four. On 12 Feb. 1963, after a trial lasting 
some days before ABBOTT, C.J., and a jury of 12 the 
jury by a majority found the appellant guilty. He was 
sentenced to two years' imprisonment. By special leave 
granted by an Order in Council dated 30 May the 
appellant appeals his conviction. At the con­
clusion of the hearing before the Board their lordships 
stated that for reasons which would be given at a later 
date they would advise I-Ier Majesty that the 
appeal should he and the conviction set aside. 
Their lordships now give their reasons. The main ques~ 
Hons ,which arise for determination are whether 
evidence was admissible of a statement the 
small girl to her mother after the girl 
not being a witness at the trial; whether certain 
statements (involving admissions or confessions) made 
by the appellant to police officers or made in their 
hearing were rightly admitted in evidence; and (iii) 
whether if such statements ought not to have been 
admitted the appeal should be allowed. 

On the date of the alleged offence (3 Nov. 1962) the 
small girl (Wendy Sue Bargett, then aged three years 
and nine months) was at about 8 p.m. taken 
mother, Mrs Bargett, in a motorcar to a place called 
the Bermuda Bowl. The mother went bowling and left 
the little girl asleep on the back seat of the car. The 
car doors were unlocked. The windows were dosed 
save that the louvres were left open to let .in some air. 
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According to her mother the girl was old. and 
bad sufficient knowledge and intelligence to able 

doors of the car had she wished to do so. 
te the car f110m ,ti'l11eco 'time either 

by the or hy a friend of the mother in order 
to see hmv the girl was. At 3;bout 9 or 9.15 p.m. 
at which time it was quite she wa&seen 
to 'be fast asleep". about 9.30 p.m. vvhen the 
friend to the car one of its rear doors was open 
and the gi.rl was not there. It was not then raining. 
A search 111 the ''Ivas made. and the mothr:cr was 
then told that the ,\vas missing. The police were 
informed at l;lIbout p.m. and [,rrived a! a1:::mlt 10 
p.m. In the course of the search vvhkh 
pairs of panties which the had been were 
found on the ground under or near a car in car 

That '07218 at 10.15 p.m. iu 2l1)out 10040 
n.m.. the Doliee received information .over the 
car radio as a result of which went to the 
of Cochrane where the girl then 'was. Th", 
pOlice took her hack to the Bemmda Bowl and restored 
her to her mother. The mother found some hlood on 
the finger and body. Xn reference to then 

place the mother later gave evidence before the 
examining She gave evidence of her 
girl had said to her. The mother's evidence before the 
examining Magistrate induded the following passage: 

I lifted up 
I do not saying 
time. But she I should 
way, I do not know what she meant. Then I her 
who took her out of the oar. X asked this and she said that 
she did not knolw. I then a,sked her what d1d the person 
look like, and she said tha,t it was a coloured boy. She 
did not say anything more after that. 

At the trial evidence as to what the 
her statement that "it was a 
to be inadmissihle. On behalf of the who 

it is the 
to be admissible. The 

girl was then taken to hospital and was examined 
a doctor who found that she 'was bleeding from 
vagina and had scratches and a stretch tear of the 
hymen. The doctOT'S was that nothing larger 
than a finger had passed through. 

The evidence concerning the movements of the 
appellant staff serving in the United States 
Air Force who was years of age and a married man 
with three was as fonows. He had come off 

at the at 4,45 He went with some 
friends to a bar and there some drinks. With a 
friend (Sergeant Donovan) he then went to a certain 
inn where they had drinks. They met Sergeant Cochrane 
who invited the appellant to his house to celebrate his 
(Sergeant Cochrane's) birthday. The appellant went 
in Sergeant Cochrane's car to Sergeant Donovan's 
house and on the way drank some neat sloe gin from 
a bottIe. At Sergeant Donovan's house the appellant 
had another drink. Before going on duty that dav 
the appellant had left his mvn motorcar at Sergeant 

REGINAM 

Donovan's house. The then w"eut In hi.s O~Nn 
car from Sergeant Donovan's house to 
Cochrane's house. He arrived there at about 

He then seemed to he drunk. He did 
long and he was later seen 

his car ~tway from. the 
seen at the Bermuda Bowl. The evidence 
the time when he "vas seen there was divergent 
witness said that she saw the appellant 
at the between 9 and 9.10 p.m. She 
said that he ViTas drunk Another witness (Mr Richard· 

said that he saw the driving his car 
from otie of the places near to the Bermuda 

and said in the process the 
car touched another car. That witness 
at sbaut 9.15 or 9.20 p.m. Another witness 
said that he saw the the BenImda 
SmIle time 'between witness 
said that the very drunk and 
tbia:t he a~nl'OSi! came ~n the door 
and then turned and went out The 
then arrived again at house. The 

there was ':'ltm Q'oing on though most of the 
One witness (}Jeberman) said that at some 

time. between 10 and 11 p.m. the arrived 
at houseo The said that 

some 10 or 15 it behind the «IJ!J""CUH 

and the seemed to be fonowing the 
witness considered iliat the appellant was 
face was fiushed, his unsteady, and his words 
slurred. The appellant out for Sergeant Cochrane 
and went iuto the house. An airman (Cameron) came 
out from the picked up the girl, and took her 
into the house. The girl's dress was dry. The appellant 
was wet from head to foot. Neberman and Cameron 
then took the girl down the street in the hope of finding 
someone who knew the girl. Failing to find anyone who 
knew her, they returned to the house and communk..ated 
with the police who thereafter came to the house and 
took the girl The appellant told Neherman 
that the girl had him from some place 
a church. The appellant himself gave evidence at 
tdal his luovements during the evening. 
His recollection of what happened at Donovan's hous.e 
was not clear. He remembered driving his car after 
that, though he did not know where he had driven to~ 
but remembered ending up at Cochrane's house and 
speaking to Sergeant Cochrane and Mrs Cochrane, He 
did not remember leaving Cochrane's house but his 
next recolIection after speaking to Mrs Cochrane was 
oE his car stuck. He said: 

I don't rememher getting out of the car .but I remember 
back to Cochrane's house. on the 

vllay there, saw a Httle girl in the Toad very near 
Cochrane's house. She was crying and said something about 
her mummy. I her inside Coohrane's house. There 
were people there came out and helped me get my 
car out. 

Cameron also gave evidence. The told him 
that he appellan t) did not know whose the child 
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was, but that she had followed him up the road from 
in front of the ChurctL The then asked those 
in the house to help him car out of a ditch. 
Some of those in the house went in E, car to appel­
lant's car which was stuck in a ditch. ll~t one stage 
in the of the car the assistance of a truck 

uv',aa,,-'.,, The appellant reached his home 
at a'bout B.55 p.m, The evidence of the ,>11"[0"<'-",-" 

wife was that he was drunk, that he was swaying 
on his was not clear and that 
his clothes 'were with mud from his knees 
down. At the trial she stated in her evidence that 
she had expected the appellant to 'be home at about 
6 pomo or 6.30 and that she had a telephone 
conversation Cochrane at about 7 p.mo, 
another 'Nith Donovan at about 8 and 
further conversations with Se:rg1eaJut 
or with Cameron at about 9 p.m" then 80ic about 9.45 
p.m., at about 11 p.iTJ. and at 11.45 
p.m. 

The appellant was due to be on early morning duty 
at the airport 011 Sunday, 4 Nov. He rose at 5 a.m. 
He drove his c''1r to Donovan's house and 
was then driven Sergeant Donovan in the latter's 
car to the airport. there at 6.45 a.m. He 
considered, however, owing to his drinking on 
the night before and owing to his lack of he was 
not qualified to "work" air traffic. Following on 
an illtimaition over 1:he from his wife 
to the effect that ithe police wished to see him he 
returned homeo At 12~30 p.m. two police oflh:ers 
(Detective Constable Oliver and Detective Constable 
Leng) went to the appellant's home. They sa~v him in 
the presence of his wife. He was t~ld that it ~as 
understood that he had found a chIld the evemng 
before, and he was asked if he would make a state­
ment as to the circumstances in which he had found 
her. He agreed to do so. It was the evidence of Detective 
Constable Leng that the appellant maintained that as 
he had been drunk the night before he could not 
remember what had happened. The evidence or the 
appellant was likewise to the effect that he told the 
police offic~rs of the defects of his recollection as to 
the previous evening which resulted from his having 
been drunk. Detective Constable Leng said that the 
appellant's wife helped him with details as to times. 
The statement that the appellant gave was as foHo'ws: 

the evening of Saturday, Nov. 3, 1962, between 8.30 
9,00 p,m, I went to a party at the residence of S(Sgt 

Cochmne on Khyber Pass, Warwick. I had a few drinks. 
I had been drinking earlier and I was pretty high. I le!l't 
the party in my car and set off along Spice Hill Road. 
Alfter about one quarter to half a mile I ran into a ditch 
and spent some time trying to get out. I then set off to 
walk back to 'ilie party for help, At the church just west 
of Cochrane's I s'aJW a little girl I ~hink she was standing 
still, she was crying and saying something about her mother. 
I thought she possibly belonged to someone at the party 
and so I took her ,to the house. I told the people there 
I had found her near the church; then I tried to arrange 
for help to get my out I remember Clayton Cameron 
asking the number the police; then I rh~ft. I did not 
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I just got 

It was the view of the learned Judge that it was 
beyond that it was the appellant's wife who 
1'vas able to provide the information regarding the times 
at which the appellant had been at various places, 

after giving his statement the appellant retired 
2.30 p,m. the police officers returned 

house. said that certain about the 
movements of the previous were not 

to them. did not to specify v{hat 
that was not clear they did not at that 

questions to the appellant. Instead 
to accompany them to 

The appellant told them that he not know 
he could help further, as the police officers 

knew of his condition on the previous night. He 
however to do as wished and having he 
drove his car to the police headquarters. Thereafter he 
was auestioned for some time and various oral state­
ment; were made - the police officers to him. Xn the 
end at some time 5 pom, and 5.20 p.m. he 

a written statement That statement contained 
Though his wife had twice telephoned 

headquarters during afternoon in order to 
to she had not been enabled to do so. After 

signed the statement he 'Was charged with 
of indecent assault and he made a reply. 

For a third time his wife telephoned. He was then 
made available at the telephone and said something 
to his wife. After that he made an ora] request to the 
~lioo. ' 

At the trial the prosecution sought to give evidence 
in regard to the written statement and in regard. to 
the oral srt:a:temenJts made byt:he appellant at pol[ce 
headquarters. The defence submitted that were 
not admiss1ble because they had not been voluntarily 
made. It became necessary therefore for the prosecution, 
to satisfy the Judge that the statements were admissihle. 
It is manifest that careful enquiry had to be made in 
order to determine whether the statements were voluno 

tary. In his OWll home at the end of the morning the 
appellant had told the police of his excessive drinking 
during the previous evening and of the inadequacies of 
his recollection. He had made a statement which sug-

his complete innocence. Yet at police head· 
quarters at the end of an afternoon of questioning and 
talk he signed a written statement which contained not 
only positive admissions of guilt but also an account 
of events wpjch was seemingly 'based on detailed recol­
lection. What then had been happening during the 
afternoon? Was there anything to account for so com­
plete a change? Had the appellant in the morning been 
prevaricating? Had he by the end of the afternoon 
quite freely decided that he 'Would confess: to things 
that he had well known aU along that he had done? 
Why had the appellant been asked to go to the police 
headquarters when at his' own home he had already 
made a statement? Was anything said to the appellant 
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an afternoon of questioning to persuade him to 
l1ake some new statement? Were any inducements held 
mt to the appellant? If so did lead him to lnake 
tatements which were not and whioh were 
lot based on his own 
he many questions which 

The learned Judge and 
ecognised In the of the jury he 
leard the that either side wished to call The 
)olice officers evidence. The 
,vidence ,and so 'the wife. 
he duty and the of the learned Judge 
timself to come Ito a He ruled that the 
:,vJdence was admiss~bk It is the cor;'ectness fJ.I that 

,that has been 
There was no doubt as to the vital importance of the 

for it was reoognised tbe that 
mless the statements ~were there was no 
~vidence on vvhich the have been con~ 
licted. J[t would seem that if the learned 
r mJge had the evidence the trial would then 
laVe ended would have been 
md On basis of his 
3vidence should be admitted the learned 
:11e return of the properly aU the 
3vidence to be as to the making of the statements. 
Full was permitted so that the 
lfter hearing all the evidence that prosecution or 
:1efen.ce might caB could be invited to consider what 
Neight should be given to the statements or to consider 
whether any weight at all should be given to them or 
fvhether they should not be disregarded R. v. 

. In the course of his evidence at that stage 
::me the police officers acknowledged, when being 
cross-examined, that their purpose in taking the appel­
lant to police headquarters had been "to get him to 
"admit" the offence: another police officer denied that 
that had been the purpose. 

In order to examine subInissiol1 learned 
Judge should not have admitted the statements their 
lordships must refer to some of the evidence which was 

in to them on the voir dire in the absence 
the jury. Before doing so their lordships wiH revert 

to the first main question which arises in this appeal. 
The defence submitted at the trial that the mother 
should be to recount wh:1t the had said 
to her. alleged utterance was made very 
after the girl was restored to her mother. That was 
probably within one and a half hours of the time when 
the girl left the motorcar. The if 
probably spoken at the earliest 
making of a to the 
person to whom would be natural to voice a COll-

plaint. There was no suggestion girl made a 
complaint when in the company of anyone at Sergeant 
Cochrane's house. The mother would clearly be giving 
hearsay evidence if she were permitted to state what 
her girI had said to her. It becomes necessary therefore 
to examine the contentions which have been advanced 
in support of the admissibility of the evidence. It was 

"it was unjust for the 
the vifhole trial with the 

the could not clue to the 
"of her assailant". The cause is, however, 
best served by adherence to rules have long been 

If the girl had made a remark 
in the presence of the 

it was the who had ict~tii:ll.IiHe:u 
her and if the girl was be a witness at the 

evidence as to what she had sCljd would be the 
In such circumstances it v/ould be 
would wish to challenge a contention, 
it would be "l11anifestly for 

know that the girl had clue 
of her assailant. If it is: 

evidence should be admitted and 
should be concentration in 

a's :~o its va1ue or 
that our law has not been on snch lines, 

based on the view that it is wiser and better 
should be excluded save in certain wen 

rather 

desired 
or!' 

gestae. 
it was 

Their i'ln U"ULl],", 

whioh ~Nere raised ail. 
the prosecution. could the 
indecently assaulted could prove she had 
been assaulted by the accused. A statement made some 
time after the assault could not be said to be any 
part of the assault or to form any part of the narrative 
in respect of the assault. If the girl had been old 
enough to give evidence and if she had given evidence, 
and if the mother had given evidence as to a complaint 
made to her by the girl shortly after the alleged assault, 
the latter evidence WOUld not be evidence which proved 
the truth of anything that the girl had said. If admitted 
it would be received on the basis that it tended to 
show in her conduct and with 
the evidence by her in Court: it would relate 
to her In R. v. HAWKINS, J., in 

the judgment of the in reference to 
evidence of that nature, 

It clearly is not admissible as evidence of the facts 
comptained of; those faclts must t'herefore, be established, 

at all, upon oath by the prosecutrix or other credible 
. And. strictl~ speaking, evidence of them ought to 

'be g'lven before eVIdence of the comp1aint is admitted. 
The complaint can only be used as evidence of the con­
sistency of the oonduct of the prosecutrix with the story 

by her in the and as being incons'istent 
'her oonsent to she complains. 

In his judgment HAWKINS, J., stressed that it is the 
of a Judge to impress on the jury in every case 

'vvhere evidence of a recent complaint is given that 
are not entitled to make use of the comolaint 

as any evidence whatever of the facts in refere';ce to 
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which it was made. Similarly if it be supposed that 
the girl had in the presence and hearing of the accused 
made some remark which accused him and if 
evidence of the making of the remark had been ad­
mitted, that again would not be on the basis that the 
remark proved the truth of what had been said but 
on the basis that the subsequent remarks or behaviour 
of the accused might have some evidential value (see 
Director of Public Prosecutions v. Christie. In fact the 
girl neither gave evidence nor did she say anything 
in the presence of the appellant. Their lordships can see 
no basis on which evidence concerning a remark made 
by her to her mother could be admitted. Even if any 
basis for its admission could be found the evidence 
of the making of the remark would not be any evidence 
of the truth of the remark. Evidence of the making of 
the remark could not in any event possess a higher 
probative value than would attach to evidence of the 
making of a complaint in a case where the complainant 
gives evidence or to evidence of an accusation made 
to or in the presence of an accused. Nor can the 
principle of the matter vary according as to whether 
a remark is helpful to or hurtful to an accused person. 

In regard to the submission that the words alleged 
to have been spoken by the girl to her mother formed 
part of the res gestae it is apposite to refer to what 
was said by LORD NORMAND in delivering the reasons 
of the Board in Teper v. Reginam. LORD NORMAND 
said: 

The rule against the admission of hearsay evidence is 
fundamental. It is not the best evidence and it is not 
delivered on oath. The truthfulness and accumcy of the 
person whose words are spoken to' by another witness 
cannot be tested by cmss examination, and the light whicih 
his demeanour wou:[d throw nn his testimony is lost. N ever­
theless, the rule admits of certain carefully safeguarded 
and limited exceptinns, one of which is that words may 
be proved when they form part of the res gestae. The rules 
OQntroUing this exception are commnn to the jurisprudenrce 
of British Guiana, England, and Scotland. It wppears to 
rest ultimately on two propositions-1hat human utterance is 
both a fact and a means of communication, and that human 
action may 'be so interwoven with words that the significance 
of the actinn cannot be understnod without the oorrelative 
words and the dissociation of the words from the action 
would impede the discovery of truth. But the judicial applica­
tions of these two pl'opositions, which do not always com­
bine hal'ffioniously, halve never been precisely fnrmulated in 
a general principle. Their 10rd-ships win not attempt to 
arrive at a general formula, nor is it necessary to review 
aU of the considerable number of cases cited in the argu­
ment. This, at least, may be said, that it is essential that 
the words sought to be proved by hearsay should be, if 
not absolutely contempornneoUl'l with the action or event, 
at least so clearly associated with it, in time, place and 
circumstances, that they are part of the thing being done, 
and so an item or part of reaJl evidence and not merely 
a reported statement: R. v. Bedingfield, O'Hara v. Central 
S.M.T. Co. Ltd. 

Their ImdlS1hips do not think that it is possible to 
say that the words alleged to have been spoken by the 
girl were so clearly associated with the assault on her, 
in time, place, or circumstances, that they were a part 
of the assault. . 

Their lordships must also reject a further submission 
which was made that evidence of the speaking of the 
words could be given as evidence which identified the 
assailant. As was said by LORD NORMAND in Teper v. 
Reginam: 

The special danger of aHOWIing hearsay eVlidence fGr the 
purpose of identification requires that it shall only be 
aHowed if it satisfies the strictest test of close association 
with the event in time, place and circumstances. In Director 
of Public Prosecutions v. Christie. LoRD MOULTON said 
"IdentificatiQn is an act of the mind and the primary 
"evidence of what was passing in the mind of a man is 
"his own testimony, where it can be obtained. It WGuld 
"be very dangerous tQ allow evidence to be given of a man's 
"words and actions, in order to show by this extrinsic 
"evidence that he identified the prisoner, if he was capwble 
"of being called as a witness and was not called to prove 
"by direct evidence that he had thus identified him". 

Their lordships were referred to certain observations 
in R. v. Wallwork, but do not consider that those 
observations are to be interpreted in any sense contrary 
to what was said by LORD NORMAND in the passage 
above cited or to what was said in R. v. Lillymtln. 
There is no rule which permits the giving of hearsay 
evidence merely because it relates to identity. 

'J1heir lordships pass to a consideration of the question 
whether certain statements made by the appellant to 
the police officers or .made in their hearing should. have 
been admitted in evidence. The contrast between the 
statement made by the appellant in his own house in 
the morning (as to whieh no question arises) and that 
made at police headquarters in the afternoon has 
already been noted. Was the latter made freely and 
voluntarily? It was for the prosecution to establish that 
it was. As LORD SUMNER said in his speech in Ibrahim 
v. Regem: 

It has long been estaihli:shed as. a positive ru[e of English 
criminal l3!w, that no statement by an 'accused is admissihle 
in evidence against him unless it is shown by the prosecution 
to have been a voluntary statement in the sense that it has 
not been olbtruined from him either by fear of prejudice 
or hope of advantage exercised or held out by a person 
in authority. 

It became the obligation of the learned Judge to 
consider whether the appellant had made voluntary 
statements. Unless it was shown to the satisfaction of 
the learned Judge that the statementsi were voluntary 
(in the sense referred to by LORD SUMNER), he could 
not admit them. The appellant was entitled to have 
the determination of the learned Judge as to their 
admissibility. 

The procedure to be follolwed when a question arises 
whether to admit a statement is well settled (see R. v. 
Francis, R. v. Murphy). If objection is made to admis­
sibility it is for the Judge to hear evidence in the 
absence of the jury and then to rule whether an alleged 
confession should' or should not be admitted. He ought 
not to admit it if, on the view which he forms of 
the circumstances of the making of a confession, he 
does not consider that it was a. voluntiu-y one. As has 
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been 'when the was reached 2:'-t 
the when the quesition of the admissibility of certain 
statements arose, the learned Judge proceeded to hear 
evidence in regard 'to the 'Circumstances of their origin. 
He heard the evidence of three police ofi'icers who had 
been at The then 
evidence and after the wife, 
was a sharp conflict as to many important n;atters 
between the testimony given the police officers 
and that g;ven 'by the It became the resp!on,· 

of the learned to reach a conclusion ;~lllal: 
evidence he accepted to base hiG l'uJing on his 
conclusion. In fact the learned Idid "VilaS 

to assume that rhe aU'UC.'KU.H 

with the police an after'noon 
was the true one and to base his 
Hon. In the 

this imnClld'~llt nnp"tlr'!n 

1 accept the 
to that told by the prosecution \vi.tne'SEe:S, 
that would be to 
add that to deal with matter in this way see,ms 'co be 
~he method most fair to the accused. . 

With every the learned Judge would not be 
usurping the functions of the jury, He was 
in the absence of the whether certain evidence 
was admissible evidence the jury to heaL It was 
for him to reach such conclusions cif fact as were 
needed as the basis of his decision as to the admissibility 
of the statements made the appellant. If they were 
inadmissible then the jury ought not to have heard them 
at all. If were held the learned to be 

was still and 
the defence to anow testimonv as 
to the circumstances under came into being 
soch'at the jury, their own as to 
the testimony, COUld 

the statements or could decide not to 
at all to them for the reason 
not sa;tislfied that they were 
accused person is however entitled the first 
to have evidence excluded if, on the view of the 
wh1ah is the leamed Judge at the 
it is not evidence is legally admiss~ble, 
Thus in R, R. Vo it was, held 
where objection was taken to the of an 

confession, it was essential 
hear evidence in the absence of the 

give 'a ruling whether the confession should 
or not. In that case a learned recorder had said that 
he would not rule on the issue of aclmiss:ibiJii;v until 
all the evidence the aUeged confessions had 
been put (before ;jjhe In in the 

of LORD 0' said: 

at 

It is 
ruling on 
the verdict off 
coplfess1ion, 

said 

to. hear 
of the 

sta;rements 
oral ob~ 

n,he appellant 
statement 

between 5 and 

"",,"'''>,0,'- alddlresGed tb;al''0after !by 
As the learned decided base 

of evidence given by 
sufficient to record the sub-

stance there was a sharp contrast 
between sai.d and sorne or an 
of the police the ruling which 
was based 011 and must no,"v be tes:ted on an 
of the ElppeHant's evidence. 1"he of it 
may be summarised. The appeIlant was questioned 
the officers. They told him that had witnesses 
who could prove that he had been at the Bermuda 
Bowl the evening. The appellant had 
that because of his drunken condition he had not 
remembered where he had been for most of the time 
the previous evening, but he said that if witnesses saw 
him at the Bennuda Bowl he must have been 
there 0 One of the .officers asked him whether he 
would not make a statement His was "A state-
"ment about what? ! can't remember 0 Then 
he was told that a statement was from him to 
avoid emibarrassment to his his friends: 
and that the further the went the more 

there would be and m.ore people would kno'N 
Then one of the officers said to him 

";Vi/e could get you for drunken driving, and run, 
"leaving the scene of an accident and molestinG" the 
"child. All we want is a sw,temenir the child. We 
"have to this she is no dumb~beH, she 
':knows ,vho did to " was a dear sugges-
tion that the girl either had in some 'way identified 
the or the knew that could. 
The appellant then made a that his 
own son four would recognise anyone who had 
harmed him, the appellant asked that the little girl 
should see himo He was that that "would too 
"hard on l1er"0 Tl:.e did not know what was 
the offence that had committed against the 
I-Ie assumed it was rape wh~~ he protested 
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vI/as 
pre::;ence 

Bec.aus(;; oue 

he \vas told that the offence 
that 'I'hen one of 

the '~£reconstruC'ted5~ 

Bowl 
her­

up 
the 

reaction was 
seem 

Because G,ne 
state~ 

would be the worse for him 
that 

make a 
in addition 

order l(). avoid pu b­
embarrassment to his 

for then he would 

one of the officers in 
should confess asked him to 

the embarrassment" to his wife and others 
which would result from the police 
would have to and enable his 

to leave officers 
told him that and 
his wife would have to remain. The reason he 

the in his evidence 
that he was quite h8d not assaulted 
vvas~ as he stated r,~because I the 

'where I believed them" and becans·", 
told lire as proof", 

The actual of statement, 
lant had said that would make one, was 
to the appeHant the result of a process of assisted (:01.11-

In of i1: the .. said: 

It is 
I first 
"Start at 
and 

her" 
"mean, molested her?" I 
"am I supposed to have done to 
"your finger in her"and 1 s'aid 

Police L3',,-:;9 

I don't kno"N. 
Leng said "You put 

HO.K damn it. I put my 

The statement vias m the form; 

state;g: 
I hav",' beej~ told 

unless I 
dO~Nn in 

'P8rish, WI A 

by Ina at 
520 p.m. at the 

years 

read it a-ver to hhn and asked 
any corrections. He said it was correct 

(Signedj T. A OUVER, DIe. 

was proceed ~ 
headquarters. She 

appellant was then 

"said I did guess 
his ,yiie whether the 

to her 
then 

"the the 
he used those words 
"had all that 

he said 
he said that 

were allo'Ned to give evidence to 
said to his 'wife- did if'. After 

had been chaloged the offence of 
assault he was within a few minutes of 

the written statement at headquarters) 
the that he be detained so as 

have to lCl,ce his family and friendso The prosecu-
aUovved to evidence of this 

that an of the 
must Jead to the view thz,t he 

and the words 
he Vias persuaded by the 

the case be regarded as 
that it could be proved that it 

the even though he hjm~ 
self had no or of done 
so, and because he vvas persuaded that in such of 

it would be better for him to a 
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On an acceptance of the appellant's evidence th~re when they are induced by hope held out, or fear in­
were various inducements which were held out to him. spired, by a person in authority, is a rule of policy. 
These were all rather linked together. The significance That it is a rule admits however of no doubt. The 
of them was that they pointed collectively to the advan- learned Judge further considered that such inducements 
tages that would result from a confession. The sug- as he thought had been held out did not continue to 
gestion was that, whether he confessed or not, he operate at the time of the making of the statement: 
would be convicted, but that if he confessed there would his reason for this conclusion was that the appellant 
in many ways be less unpleasant consequences. The a.dmitted that he had been properly cautioned. It is 
learned Judge considered that the holding out of a of course clear that, if an inducement is held out which 
possibility that after a confession the matter would be does not in fact induce, the admissibility O'f a statement 
dealt with in the military Courts rather than in the is not affected by the circumstance that words of induce­
civil Courts could not be held to be an inducement in ment have been uttered. There may be many facts or 
view of an answer made by the appellant that he con- circumstances which tend to show that the effect of 
sidered that the military Courts would have been mO're some inducement has been entirely dissipated and re­
severe. But that left out of account the circumstances moved (see R. v. Smith). 
that, if he confessed and if the military Courts dealt Their lordships cannot however agree that, in the 
wirth the matter, thM would be a course that he would circumstances of the present case, an acknowledgment 
prefer, fOT there would he then an avoidance of public- (in the recognised wording of a caution) by the appel­
ity, there would be less embarrassment for family and lant that he was not obliged to say anything unless 
friends, and there would be freedom for his wife to he wished to do so was any indication that inducements 
leave the island. Their lordships consider that these no longer continued to operate. In fact the caution 
were very real inducements. marked the moment when the persuasions, the promises 

The learned Judge considered . that any inducement and the inducements, became effective. Though the 
flowing from the suggestion that, if the appellant did appellant understood that he could if he wished remain 
not make a confession in regard to the assau'lt charge, silent, he was (on his evidence) made to believe that 
he would be prosecuted not only for the assault but for the price of his colllfession he could purchase 
also for the motoring offences was not an inducement advantage. When he was cautioned the inducements 
connected with the assault charge. Their lordships can- were not withdrawn. Rather had the time arrived for 
nO't accept this reasoning. The inducements were held decision whether he would avail himself of the benefits 
out by the police in reference to the assault charge promised. The prospects before him as they were made 
and in reference to the way in which the proceedings to appear to him were alternative: on one basis, while 
on the assault charge would be conducted. In any he himself would suffer punishment, the troubles of his 
event the motoring episodes were said by the police family and his friends would be diminished; on another 
to form a part of the events of the previous evening, basis not only would he himself suffer punishment but 
and it was the suggestion of the poJice that the appel- also he would face all possible charges and his family 
lant's participation in those events included at one time and friends would be confronted with the utmost em­
the offence of the assault and at another time certain barrassment. For the reasons which they have set out 
motoring offences (compare R. v. Hearn). their lordships conclude that the written statement 

Though the learned Judge considered that some in- signed by the appellant and recorded between 5 and 
ducements had been held out, he considered that they 5.20 p.m. was not shown to have been a voluntary 
were not calculated or likely to make the appellant's statement, and accordingly was not admissible. The 
confession an untrue one. What has to 'be considered considerations which have been discussed in reference 
however, is whether there were inducements or other to it are. applicable also in respect of the telephone 
circumstances which showed that the statement was conversatIOn between the appellant and his wife and 
not a vO'luntary one, and in any event if a ruling was in respect of the request made by the appellant to the 
being given "on a basis of the accused's own story" police. 
it was of the essence of his story that he did not think Their lordships pass finally to consider whether the 
that he had assaulted the girl and that he made a result of these conclusions is that the appeal should be 
statement only because the police persuaded him that allowed. It was submitted by the respondent that, as 
he had assaulted her and because they led him to the jury heard evidence in full as to all the circum­
believe that it would be better for him if he did make stances of the m~king of the s!atements and accordingly 
a statement. In his speech in Ibrahim v. Regem LORD heard all the WItnesses exammed and cross-examined, 
SUMNER cited R. v. Baldry and said: and as the learned Judge gave the jury a careful direc­

It is not that the laJW presumes such srtatements to be 
untrue, but fmm the danger of receiving suoh evidence 
'Judges have thought it better to reject it for the administra­
tion 'Of justice. 

LORD SUMNER had pointed out that the rule which 
excludes evidence of statements made by a prisoner 

tion (citing the words of LoRD SUMNER in Ibrahim v. 
Regem) to the effect that unless they were satisfied that 
a statement or confession was voluntary they must reject 
it and disregard it and give it no weight whatsoever, 
and as the learned Judge told the jury that the state­
ments or confessions were "the only evidence" against 
the appellant and as the jury (albeit by a majority) 

~. 

j 
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found the appellant guilty, it must be considered accord­
ingly that the majority of the jury held that the state­
ments (which in this connection presumably means all 
of them) were voluntary statements. The respondent 
sU'bmitted that on this view it should be held that 
there was no miscarriage of justice and that the prin­
ciples which guide their lordships' Board in criminal 
cases should lead to the conclusion that the appeal 
should be dismissed. 'J1heir lordships cannot accept 
this reasoning. For the reasons already given their lord­
ships reject the suhmission that it should be held that 
there was no prejudicial result of miscarriage of justice 
for the reason that the jury were invited to disregard 
the challenged statements unless they considered that 
they were voluntary. The appellant was entitled in the 
first place to have the ruling of the learned Judge based 
on his assessment of the evidence. In such a situation 
a Judge cannot sidestep his function and cause decision 
to devolve solely on the jury. The learned Judge did 
not do that: what he did was to assume acceptance 
of the appellant's evidence. On that assumption the 
statements were not shown to have been voluntary 
ones. 

It was common ground at the trial, and was frankly 
so conceded by the prosecution, that, if the disputed 
statements were not admissible, there was no evidence 
on which a conviction could be sought. Indeed the 
learned Judge said in his summing up that if the con­
fessions had not existed the appellant "would never 
'''have appeared in Court anywhere". It must follow 
that if the statements had not been admitted the jury 
would have had to have been directed to return a 
verdict of not guilty. If therefore the statements ought 
not to have been admitted, the result was that the 
appellant was denied the certainty of acquittal. Though 
their lordsh1ps are not a Court of Criminal Appeal 
and do not exeroise all the revising functions of such a 
Court, the circumstances of the present case are such 
that the admission of the statements had the result of 
depriving the accused of the protection of the law. In 
Ibrahim's case in speaking of the practice of their lord­
ships' Board in criminal cases LORD SUMNER said: 

There must be something which, in the particular case, 
deprives the accused o!f the subSItance of fair trial and the 
pmtection of the laM', or which in general, tends to divert 
the due and orderly administration of the law into a new 
course, which may be drawn into an evil precedent in 
future. 

On the view which their lordships take in the present 
case "the protection of the law" would have produced 
the result that the exclusion of the appellant's state­
ments now in question must have been followed by a 
ruling that there was no evidence against him and by 
a direction to acquit. In Ibrahim's case a private soldier 
who was arrested immediately after a murder had been 
committed was asked by an officer some 10 or 15 
minutes later "Why have you done such a senseless 
"act?": The private soldier made a reply which con­
tained an admission. Two arguments against the admis­
sibility of the reply were presented. It was said that 

the reply was not a voluntary statement but was 
obtained by pressure of authority and fear of con­
sequences. That point failed. Secondly it was said that 
the reply was that of a man in custody in answer 
to a question put by a person having authority over 
him as commanding officer and having custody of him 
through the subordinates who had made him prisoner. 
In regard to that point the Board, not being a Court 
of Criminal Appeal, did not find it necessary to intimate 
what they considered that the rule of English law (the 
principles of which applied in the case ) ought to be. 
LORD SUMNER said. 

Their lordsh~ps think that the jurisdiction, which they 
exel'Cise in appeails in crimin~l matters, invoilves a general 
consideration of the evidence and of the circumstanres of 
the case in order to pla'ce the irregularities complained of, 
if substantiated, in their pl'Oper relation to the whole matter. 

Apart from the evidence of the reply made by the 
private soldier in custody there was a body of other 
evidence which established his guilt. Having reviewed 
it LoRD SUMNER said: 

It appears to their lordships that a clearer case there 
could hardly be, and that it would be the merest speculation 
to sll!ppose that the jury was substantially influenced by the 
evidence of what IIbrahrrn said to Major Barrett. If not 
impossibiJ.e, it is at any rate highly imp11Obable, that this 
should have been so, and when the prepondertmce of 
unquestioned evidence is so great, their lordships cannot 
<in any view of the matter conclude that there has been 
any miscarriage of justice, substantial, grave, or o1!herwise. 

The result was, therefore, that even if the reply of 
the private soldier was inadmissible in evidence on the 
ground that it was made by him in answer to his 
officer in whose custody he was, its admission, having 
regard to all the other evidence and all the circum­
stances, was not such a violation of the principles of 
natural justice as would entitle the soldier to have his 
conviction set aside. 

In the present case the appellant was not in custody. 
If his statements were not shown to have been voluntary 
and so ought to have been excluded, the result was 
that there was no evidence on which a jury could con­
vict and the case would have ended at the close of the 
case for the prosecution. In Teper v. Reginam their 
lordships' Board advised that the appearl should be 
allowed, although there was some evidence against the 
appellant apart from the evidence which it was held 
had been wrongly admitted. In delivering the reasons 
of the Board LORD NORMAND said that there were 
several circumstances pointing to the appellant's guilt 
and that it could not have been said that there was 
no legal evidence to support a verdict of guilty. He said: 

Their lordships have, therefore, in the end to decide 
whether the appellant has shown that the improper admission 
of the herarsay evidence of indentification was so prejudicial 
to the aJPpeHant, in a case where the rest of the eVlidence 
was weak, that the proceedings as a whole have not resulted 
in a fair trial. The test is whether on a fair consideration 
of the whole proceedings the Board must hold that there 
is a proba:biLity that the imp1'Oper admission of hearsay 
ev:idence turned the scale against the appellant. 
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