Locus Standi and Appeal Rights Under the Town and
Country Planning Act 1953
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InCliDord v. Ashburton Borough,! Wilson J.'s oft-quoted remarks
were as follows: 2
At common law an owner of the property could, subject to any contractual conditions bindin,g on him and some restrictions imposed by
the Jaw of torts, do with it as he wished. In the interests of the community
the Legislature ha,s found it necessary to place furthe'r restrictions on
such right. One such restriction was the power conferred on local
authorities to make and enforce bylaws laying down standards, and conditions for the erection or alteratio'n of buildin·gs. By. far the most dramc
erosion of the rights of property owners, bowever, has been the town
and coun,try planning legislation which authorised local authorities to
prepare: and enforce schemes for the control of the use of property within
their respective districts. The Town· and Coun,try Plannin,g Act 1953 is
.
the latest ftowerin;g of such legislation in this Dominion.

Given this perspective, the importanc,e of locus standi under the Act
is clear-it is! vital to understand when you, the rights of \Vhorn have
been impaired, in turn have the right to object in protection o( your
rights. The standing of those who wish to safeguard their interests
goes to the jurisdiction of the Council, Authority, or Appeal Board.
If the Act does not give the requisite jurisdiction that. is the end of
the matter, for there' is no equitable jurisidiction vested in the Board
or Council. 3 Unfortunately, ho,wever, the act is far from clear .as to
the question of standing. The basic require,ment is simply that you
must be "affected", but to what degree and in what manner has been
(1969] N.Z.L.R. 446 (S.C.).
a Ibid., 448.
:l Cropper v. Auckland City Corporation (1957) 1 N.Z.T.C.P.A.39 per Reid
s. M. (Chainna'n) at 39. See also: Levin Borough v. Horowhenua County
[1971] N.Z.L.R~ 427pe'r Haslam J. at 434·435.
.
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left almost entirely to the Board, or the Courts in their common
law supervisory jurisdiction over the Board (and now under sections
42A and 42B· of the Act). Certainly the word "affected" is, qualified
throughout the Act. Thus you can be "materially affected",' "directly
affected",5 "adversely affected", 6 "injuriously affected",7 "affected in
any way",8 "just· plain affected",9 or you can "claim to be. ~ffected".10
Surely an issue as basic as locus standi deservesbe'tter? It is proposed
to examine the common law in N,ew Zealand concerning the various
appeal provisions under the Act according to whether they give rights
to object and appeal concerning regional planning schemes, or concerning draft. proposed, or operative district planning schemes.

I.

REGIONAL PLANNING SCHEMES

Section 4(1) gives; ".every local authority affected" a right of appeal
against the regional planning sche'me so far as it conflicts or would
conflict with the district schemel, and the Minister has a similar right
in the public interest under section 4(2). In Craig v. HUlt County
Cou17£i[11 the respondent Council argued that it was bound by section
4(1) to adhere to the regional schem·e: and thus the only right of
appeal where the zoning objected to in the, district scheme' is also
t1le zoning in the regional scheme is, by the, local authority under
section 4(1) proviso, after an objection has, been made under s,ection
23 of the Act. It is not clear, but it seems· the argument was that
where the, zoning objected to existed in both the district and regional
schemes, section 4(1) over-rode the appeal provisions in section 26
concerning district schemes. In Gunn v. Christchurch City CounciP2
the same argument ap'pears to have been raised. In. both cases it
was rejected,. but the' suggestion in doing so waSi that section 26 give1s
jurisdiction to appeal against the regional scheme after an objection
against the district scheme. This, it is submitted, cannot be correct.
What must have been meant is that the fact of the Council being
bound to adhere to the regional scbeme by section 4(1) cannot affect
the: power of an objector (under section 26) or his suppo,rters, and
48. 22A(2).
5 S. 33(5).
• S. 38(13).
7 S. 44(1).
8 S. 34,A(3).
9 S. 23(1).
10 S. 35(3).
11 (1966) 3 ·N.Z.T.C.P.A. 7.
12 (1961),1 N.Z.T.C.P.A. 144. See alsO' De Thier v. Christchurch City Council
1961) 1 N.Z.T.e.p.A. 148.
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opposers (under section 23(3) proviso) to appeal against the Council's
zoning in the district scheme. That is, the Council by refusing to
appeal under section 4(1) proviso and refusing to change the' zoning
in' the district scheme because of section 4(1) cannot remove an
objector's right of appeal against the district scheme under section
26(1). However the result, it is submitted, is that anyone with standing
to object to zoning in a proposed district sche:me: can on appeal to
the Board also effect a change' in even an operative regional scheme
at the sam,e time. If the; zoning in the district scheme is changed by
the Board the regional scheme must also be changed. 'Thus, section
4(1) is not in fact exhaustive concerning rights of appeal where the
same, zoning exists in the regional as well as the district 'sch,eme, and
where change in the district scheme's, zoning would mean conflict
with th,e regional one.
Section 10(6) also gives, the right to appeal to the Regional
Authority or any local authority "affected" where the Regional or
local authority has refused to approve: any regional scheme. There
have been no cases where the meaning of "affected" in sections 10(6)
and 4(1) has been considered, but three criteria elsewhere' in the Act
are h,elpful. First, it is submitted that it must include those local
authorities, or joint committees "having jurisdiction in or adjacent
to"13 the' area concerned. Second, it probably covers "th,e C10uncil for
ev,ery adjoining district which has any community of ,interest in any
matter that could be affected".u Third, "the local authority having
financial responsibility"15 for any matter that could be affected must
also be' included.
t

II.

DISTRICT SCHEMES

A. Draft District Schemes
While a district scheme is "undisclosed"16 or "draft", the only right
of appeal and objection seems to be by the Council against the
requirements, ,of any public authority authorised to d,etermine the
location of public utilities in the Council's,dis,trict scheme under section21(9), and also against the requirements of the Minisiter or local
S. 24(1).
u,S. 22A(4).
15 S. 33A(2).
16 Section 2(4) ·of the 1966 Amendmen,t Act provides that: "Every reference
in 'any enactment or 'document to an. undisclosed district scheme shall be
read .a's a reference toa draft district scheme".
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authority under sections 21(6) and 26(2).17 Until the 1966 Amendment
Act came into force sections 2(3) and 21(4) also gave rights of
objection and appeal against a scheme in its draft stages,18 but these
were both repealed by the 1966 Act. The explanatory note attached
to this Act in its Bill stages suggested that the protection by way of
objection and appeal by sections 24 to 26 of the ·Act is sufficient
safeguard. That it is submitted, must be correct-it could only
frustrate the: Council's important first task of getting a scheme
down on paper and sub·mitting it to the public in general if it were

otherwise.19
Appeal rights against prohibition or refusal of the Council under

sections ·34A, 38, and 38Amay be exercised while the· scheme is
undisclosed, but these sections give no right of obJection or appeal
against those provisions. of the draft scheme itself which give rise
to the prohibition ·or refusal of the Council. They will be discussed
below.

B. Proposed District Schemes
A scheme or part thereof is, "proposed" when it has been "recommended by the· Council and publicly notified but has, not become
operative'~.20 As the scheme has been publicly notified. the right to
object and appeal is given to a wide class of· persons. The clear
intention of the Legislature is that this·· intermediate stage· provide
opportunity for public pe'rusal and for rtesulting objections and
appeals to be made.

1. Section 26:
This section confers the right of appeal on objectors under sections
21. 22A, 23 and 24. 21 It is these provisions that provide the required
locus standi for appeals under section 26.

(a) Section 21:
Sections 21(7) and 21(8). covered by sections 26(2A) and 26(3),
contain no problems of standing. "Person" in section 21(8) no doubt
Sectio-n 21 (7A) provides that any requirement under 5.21(7) mU&t be
publicly notified on receipt--(hus s.. 26(2A) must only arise .under a
proposed scheme. But, until notified, s. 21(7) requirements are part of the
draft scheme: see' the definition of "draft district scheme" in s. 2(1). Section
21(8) expressly applies "subsequent to public notification".
II See: Cropper v. Auckland City Corporation (19'57) 1 N.Z.T.e.p.A. 39.
19 Though Keith R·obinson is 'apparently not 8,0 sure: The lAw of· Town and
Country Planning (2nd ed., 196·8), 67.
20 S.. 2(1).
21 The· right ··00' appeal is given to aU supporters and opposers ·.of· objections'
by 8 23(3). See also- the definitions of "objection" and "objector" in s.. 2(1).
17
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includes a body 'corporate or incorporate under the definition in
section 6 of the Acts' Interpretation Act 1924.22

(b) Section 22A:
Objections to changes under section 22A are coveted by sections 23
and 24 it seems. Clearly section 24 is, not an alternative method to
section 22A by which a proposed scheme,can be changed. 2S

(c) Section 23( I):
Section 23(1) gives the, right of objection to "every owner and
every occupier of property affected by any proposed district scheme".
First, the objector, must be the "owner or occupier". In Kama
Potteries Ltd v. Kama Town CounciP4 the ·o,wner of mineral rights
was found to be covered. Also, by the extended definition' of "owner"
in section, 2(1),25 a conditional purchaser is co'Vered. H,owever the
extended definition does, not cover a mere option to purchase: 26
The Board cannot construe [the words; "has agreed to purobase"] so as
to include a person who has the present right to, purchase but who h<1s
yet to assume, the obligation ito purchase and may still elect not to do so.

Nor does it cover one who has agreed topurchasei the property as

agent for another. In G. E. Stewart v. Green Island Borough CounciP7
it was found that the agent was as, good as, saying. 28
. .'. I have n'ot' a,greed to purchase the land but a principal whom I do
not name hasl agreedt,o purchase the land.

Also. of course, the agreement to purchase must be' legal and not
in contravention of The Land Settlement, Promotion and Land
Acquisition' Act '1952. 29
Second. there must be "property affected". By "property" is meant
land, and not the wide definition contained, in the; Property Law Act
1952}O The leading case on section 23(1) is Evans v. Gisborne City
Pahiatua Borough Council v. Sinclair (1964) 2 N.Z.T.C.P.A. 125. Also
Silver v. Wellington City Council (1962)2 N.Z.T.C.P.A. 28 di.scussed post at

12 See:

17.

23

Wellington City Council v. Cowie [1971]N.Z.L.R. 1089' (C.A.).Section 4(1)
of the 1971 Amendment Act cha.n\ged s. 22A to clarify this point. Section
22A(1) applies where chan'ge is desired before the last d'ate for receiving
objections to the proposed sohe'me, and the rest of s. 22A a,pplies if that

date has passed.

2' (1962)

2 N.Z.T.C.P'.A. 43.
As 'amended by s. 2(1) of the 1971 Amendmen1t Act, following the decision
of the Court of Appeal in Lange v. Town and Country Planning Appeal
Board (No.2) [1967] N.Z.L.R. 898.
16 Rotorua Supermarket v. Rotorua City [1972] N.Z.LJ. 71, per Turner S. M.
(Chairman) at 72.

!5

(1972) 4 N.Z.T.P.A 273.
276.
~ As it was in the Stewart case, supra.
80 Lange v. Town and Country Planning Appeal Board (No.2) supra., per
McCarthy J. at 908.
.
27

28 Ibid.,
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CounciI.31 The appe!llant had lodged a cross-objection to the Council's
objection to its own scheme by which it was intended to charge a
d,esignation of "botanical gardens" to "reserve". He appealed under
section 26 to the Board, claiming jurisdiction to object andappeal32
. . . as a citizen of Gisborne in common with the interests, of Gisbome
citizens -and the public generally.

Reid, S. M. (Chairman) found that the appellant's p~operty must be
affected, thus rejecting the appellant's. c:ontention that any owner or
occupier of property within a district has the right to object to any
provision of the proposed district scheme, even though it does not
touch or affect his property. On appeal to the Supreme C'ourt it was
conceded that property must be affected, but the plaintiff claimed that
all property within· a district scheme is necessarily affected by the
scheme and all its provisions.33 Hutchinson, J. compared section 23(1)
with its forerunner, section 17(3) of the: 1926 Act, and conclud,ed that
the present provision recognises, that there are properties· within a
scheme not affected by the scheme-in his' opinion it is impo'ss,ible to
say that section 23(1) m·eans all rateable property in the scheme area.34
Counsel for the second defendant sub·mitted that th,e section means
only property "materially affected". This was· also rejected by. the
learned judge, but he continued: 35
.
I go this far, however, wilth bim that the affecting of the property must,
for the 'purposes of the' section, be a;ppreciable--de minimis non curat lex.

The result, then, is that property must be affected. But it need not
b·e affected "materially" though it must be affected "appreciably"..
under the age-old de minimis doctrine. However,· in Station Realty
Ltd v. Henderson Borough Council,36 Turner, S. ·M. (Chairman)p~t
it this way, concerning' the similar section 35(3): 37
I ,construe the subsection as confernnga va,},id right of objection only
upon those persons or bodies who de,monstra,te tba,t if .the application is
granted they will be affected or are Hkely to be affected in some appreoiable. degree ,greater than or manner differoent from the degree or manne,r
in which the, general public wiH be affected.

F'urther, in Tomas v. Rodney County38 Luxford, S. M. (Chairman)

said:
(19:6,2) 2 N.Z.T.P'.A. 25.
Ilbid., 26.
83 Sub. nom. Evans v. Town and . Country Planning Appea'l Board [1963]
N.Z.L.R. 244 at 247.
3' Idem.
31

32

35
36
37

38

Supra., 248.
(1972) 4 N.Z.T.P.A. 190.
Ibid., 192. He appears· to consider >that the only difference between SSe 35(3)
and 23(1) is that the former doesQOt require that "property" be affected:
idem.
\
(1970) 3 N.Z.T.C.P'.A. 226, at 226.
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In the opinion of the :Board, the effect referred ,to ins. 23(1) is an adverse
effect in 'the" nature of a detraction from amenities sufficient to, justify
a finding that it would be unreasonable and unjus1t to allow the portion
of .the" distr:ict scheme to which the objection is made, to remain in the

scheme.

Thus there is a clear divergence. of opinion. Hutchinson, J. ,appears
to favour analogy with the de minimis principle" Tum·er, S. M. adds
to this a "more than the general public" requirement, while Luxford,
S. M. clearly takes a completely different approach by adopting an
analogy with the "detraction from amenities" factor in section 38A.
All clearly acce,pt that property must be affected, but to what degree
is und,ecided. It is submitted that not only is Hutchison, J.'s approach
the, more authoritative, but it is 'also the better 'one·. However, this
is not tasay that Turner,S. M. was wrong in the Station Realty case.
Luxford, S. M. appears to be wrong. In ,Evans ,the suggestion that
property must be materially affected was rejected as, going too far.
With respect, it seems.. that Luxford, S. M. made the same mistake
as counsel for the second defendant in th·e Evans case, did by adding
"materially" to the. word "affected"-Hutchinson, J. re1m.arked: 39
. . . lam inclined to :thIDk. that [oounseil for the seoond defendant] was
. .. rather stating what, in his submission, the decision of the Board
would he on the merits of a case than dealing with the preliminary matter
of ,the jurisdiction of the Board.

Howeve·r, the approach of Turner, S. M. is probably no different
from that of Hutchinson, J.Hutchinson, J. 'would not deny that the
"general public" in the sense that Turner, S.M. meant it would almost
always be excluded under his de minimis approach. B,y the same
token Turner, S. M. would not deny that a person affected to an
appreciable degree more than the general pub,lie would no doubt
always. esca.pe the de minimis approach. Indeed, it seems Turner,
S. M. was merely elaborating on the somewhat bald remarks of
Hutchinson, J.
The problem recently came: before the, Court of Appeal in Rogers
and Others v. Special Town and Country Planning Appeal Board. MJ
Objections. had been lodged to the, proposed amen<.lment of. the
Hamilton C:ity Council's district scheme!, but they were disallowed.
On appeal to the Board, Dr Rogers" ·ex-Mayor of the city, and two
others who had formerly 'held high office in Hamilton were found to
lack standing and restricted to giving evidence in support of other
a.ppellants! who did ha¥e a locus standi. These three then sought
mandamus: and an injunction in the Supre;m.e C'ourt to compel the
[l96·l] 'N.Z.L.R. 244, at 248. In s. 22A(2) occupiers "mateirially affected"
is the class to be posted advice concerning variation of he scheme. Could
those "materially affected" then be the only ones entitled to object and'·appeal
under s. 23(1) c'oncemmgs. 22A?
*l [1973] 1 N.Z.L.R. 529.

39
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Board. to hear their cases. On appeal from the refusal of Woodhouse.
J.u to grant the writ, three submissions were made. First, it was
argued that the mere fact of having made an objection and had it
heard by the C'ouncil gave standing to appeal under section 26(1).
The Court unanimously found· that the Council's agreeing to hear
the appellants despite their lack of &tandingw8:sa mere indulgence.
Altbough this was wrong in strict law, the learned President expressly
approved Woodhouse, 1.'s comments in the Court below thatU
. · . the Council acted wisely and fairly when' it decided that at its level.
the tbree plaintiffs should be heard.

Although he found that the Act entrusts the .question of standing to
the Council,Tumer, P. explained at length that this. did not prohibit
the enquiry by superior tribunals into the Council's decision in this
regard. If an objection had been· ·made and heard by the Council' as
an indulgence to the objector, there is prima facie standing before
the Board on appeal, ·but the Board may still refuse despite the
Council's indulgence.&3
The appellants' second submission was that they were· each the
owner or occupier of property sufficiently affected by reason only of
the fact that it was property within the city of Hamilton. and that
the importance of the question to be considered by the Board was
such that every property in the city must be regarded as sufficiently
affected. This, was disposed of by reference to Hutchinson, I .. in the
Evans . eas,e. and it was at this point that the meaning of "affected"
arose. Tlte learned President gave his unqualified approval to the
interpretation of Hutchinson, J. in the Evans case, adding that . this
case has stood and been acted upon for 10 years.. In doing so, he
expre~sly rejected the remarks of Luxford, S. M. in Tomas v.
Rodney County Council," and also of Woodhouse, J. in the court
below. '5 Wild, ,C. I. was. of the same opinion. In approving to the
E,vans, case he. said:·6
In ,Evans' case: Hutchinson J• stated in simple terms a test which local
oouncils are eminently quaHfied to apply. So far as my researches go it
has not occasioned difficulty and I do not think it calls: for elaboration.

The third submission was that .Dr Rogers' property for., .one was
sufficiently affected, .by· reason of its proximity to the area of the
proposed change. It seems this question of . fact •was decided by
T'urner, P. mainly by refere·nce to the: fact that the lengthy notice; of
Unreported, Hamilton, 10 July 1972.
USee [19731 J N.Z.L.R. S29at 538.

jl

"Ibid.,S37.
U SUlpra.,. n.. 38~.
'S' See-

,

[1~3] IN~Z.L.R.

"Ibid., 532.

529 at 539.
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appeal, which began with a statement of the appellants.' "interests",
was confined almost entirely to matters of public interest, ,and not
to how Dr Rogers' property was affected. This led him to the conclusion that Dr Rogers' property was not in {a,ct affected, and thut
the, final submission was disproved of. '1
It is clear, the:refore, that the Evans test, simply stated as that
property must be affected "appreciably", is, the, correct one. However,
it is also clear that this test is the sole test, and is to remain in its
simple form· without elaboration. The. decision is to be left entirely
to the Council as, "eminently qualified" to decide in each particular
case without, it seems any further guidelines.
With the greate!strespect, it is submitted that this denial of the
private citizen's rights in favour of an unfettered discretion in the
hands of the local authorities, is most unsatisfactory. That the local
authorities are "e,minently qualified" to decide on the fact of. each
case may. well be so, but surely a more detailed guideline of· the
question of law as to what Parliament meant by "affected" is
required? It is submitted that the fact that at least three different
opinions have' been recorded, by Luxford, S. M. and Turner, S. M.,
and mos,t recently by Woodhouse, J. in the Rogers easel, speaks for
itself. Yet so the Court has decided, and it seems it is, now left to
Parliament to remedy the situation. It is perhaps significant that
Turner, S. M.'s remarks in that Station Realty case's were not considerCKI by the' ,Court of Appeal in Rogers. His comments may well
have received approval also so as to provide some: acce'ptable elaboration, however slight, .on the Evans test. It must be: remembered,
however, that Turner, S. M. was considering section 35(3) and not
~tion23(1). He' does not expressly state that in his opinion they
are the same, but for the requirement that property be affected in
section 23(1). This seems to be implied, particularly by his use of the
word "appreciable"', but there, is still at least some doubt.
The Rogers case does show two things, however. First, close
proximity to the locus in quo makes it more' likely that your
property is "appreciably affected". Also, an objection in the public
interest, even by persons as "e'minently qualified" as Dr Rogers and
his co-appellants, is not covered by section 23(1), although the
Council may· grant an indulgence and hear such objections nevertheless. Although ·such indulgence· would be an error of law going to
the.' jurisdiction of the tribunal, the court will it seems exercise its
discretion and refuse to quash or otherwise where there has, been no
real injustic,e caused.19
Supra., 540.
(1972) 4 N.Z.T.P.A. 190 at 192.
69 Supra., 540-541.
67

j8
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(d) Section 24
Section 24 is the only provision in the Act whereby representational
appeals can be made.50 Also, it is the only opportunity available· to
appeal against district sch,e'mes in the ground: of public inter.esiL S1 In
Evans v. Gisborne City Council52 the appellant sought to have two
others joined in the action and the appeal amended to one under
section 24(1), as ~'persons associated" for a "purpose of public· benefit
or utility", namely of preserving, improving, and deveiloping the
botanical gardens and preiserving their designation as such in the
scheme. It was unecessary for Reid, S. M. to decide on this submission as the appellant was clearly out of time for appeal under
section 24, but he nevertheless observed that "persons associated"
should be read ejusdem generis with "every organisation or society
of persons". Thus,53
[i]t is very ,much open to' question .as to whether the words "pers!ons
'associated" in the contex,t of S'.·· 24 are wide enough to embrace three
persons holding ,similar views on the! same questions of public interest.
i

The suggestion is that something in thel nature of an organisation,
society, or club formed with a wider purposel than merely to gain a
right to object and appeal is envisaged by section 24. That "persons
associated" must be read ejusdem generis with "organisation or
society of persons" is, it is submitted, further supported by the
abse,nce of the former phrase in section 24(2}-"every ... organisation
or society of persons" (and not "persons associated") has the right to
appeal under section 24(2).
Because the· right to appeal on th,e grounds of public interest is
not conferred on any individual under s,ection 23, the Board has
shown understandable· reluctance to go beyol\d a strict interpretation
of section 24. Thus, in Mobil Oil (N.Z.) Ltd v. Christchurch City
CouncilS' the appellant company was found to have insufficient
standing, not being an "organisation Qfpersons". 'Certainly it· was an
"organisation . . . engaged in . . . business", but, continued the
learned Chairman, 55
. . . the right of objection is given not to organisations engaged in
business but to organisations of· persons which pers,onsare engaged in
business.

Woolf v. Petone Borough (1968) 3 N.Z.T.e.p.A. 152" at 152 per Watts'
(Chairman); .J. B. Henderson, National President N.Z.. Deersta1kers' Association Incorp. v. Wallace County Council (1971) 4 N.Z.T.P.A. 150 at lSI
per Stephens (Chairman). Section 30(3) gives the same righ,ts as Wlder
s. 24 note.
51 Evans v. Town and Country Planning Appeal Board [1963] N.Z.L.R. 244, at
248.
"2 (1962) 2 N.Z.T.C.P'.A. 25.
53 Ibid., 26.
5' (1971) 4 N.Z.T.P.A. 161.
5~ Ibid., 162-163.
50
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Also, the appellant's: shareholders were found·' not to come· within
the meaning of "persons engaged in any profession ll . calling, or
business". However, th·e basis of the decision seems, to have been the
responde:nt's contention that an individual company has only the
status of a single! person, by the definition of "person" in section 6
of the Acts Interpretation Act 1924. Thus, to admit the appellant
under section 24(1) would be to give a company something an indi~
vidual businelssman does not have-thel right to obJect on the ground
of public inter,est. 56
It is important concerning appeals unde·f section 26 that the
appellant must be the one who objected. Thus in Rotorua Supermarket v. Rotofua Clty7 Turner, S. M. (Chairman) made the point
that the objector has been the Association, and not the persons and
C'orporations nam·ed in the· ,Notice: of Appeal for whom the Association.claimed to be agent. Also, in Young v. Auckland City CouncilS
the appellant had only objected to the zoning of her own land and
not her neighbour's, yet she appealed against the Council's changing
her neighour's zoning at the same: time as her own objection was
consented to. Thus, she had no standing, and neither did the- Council
have; jurisdiction to' change the ne,ighbour's zoning because the
neighbour had not objected at all. In Wellington City v. Cowie59
th,e Council had authorised a similar thing. Each member of the
Court of Appeal referred to the: Young case·, but did not decide
whether the Council's decision would be invalid as a result of . its
action. However, Richmond, J. for one was "strongly inclined" to the
view that Young was correctly decided.66

2. Section 33A:
Appeals under this provision may arise. while the: district scheme
is in its draft, propos:ed or operative stages. In Saunders v. Whangarei
CityCouncil61 th·e res·pondent's contention was acce:pted that section
33A gives the right of appeal only concerning zoning, and not against
certification that land is, no longer required for an existing or proposed
public work.Similarly~ mere designation is not covered. As to the
meaning of "every person who claims to be affected", the same
pbrase is used in section 38A(3), which will be discussed below. Also.
as mentioned .already, Turner, S. M. in the Station Realty Ltd case62
suggests that therre ·is no difference: beitwoon claiming to be affected
Supra.., l63.
N.Z.LJ. 71, at 94.
1 N.Z.T.e.p.A. 123.
N.Z.L.R. 1089.
60 Ibid., 1116..
61 (1964) 2 N.Z.T.e.p.A. t'7S, at 176 per Kealy S.M. (ChaUman).
62 (1972) 4 N.Z.T.P'.A. 190.

56

57 [1972]
58 (1960)
59 [1971]
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and being simply affected, as under section 23(1). This comparison
will also be discussed below. It will suffice for the moment to point
out that perhaps section 33A(3) provides a guideline to the scope of
section 33A(4).. It .states that the Council must serve particulars of
any determination under section 33A(2). on inter alia the uoccupiers
of all property in the vicinity who in the opinion of the Council ·may
be affected by the' zoning".

3. Section 34A:
Section 34(A)(4) gives the right of appeal to "[a]ny person on whom
any such notice or a copy thereof is served. . . ." Under section
34A(3) "any council whose district is affected in any way may cause
notice to be served on any person who is making [an objectional
use of the land under section 34A(1)]". Oearly "in any way" must
refer' to 'the objectionable use.' The owner of the property must also
be 'served_a copy of the notice under section 34A(3), and thus the
owner and .occupier have standing to appeal. Also, it seems that this
provision may give rise to appeal while the scheme is in its draft.
proposed. or .operative stages.

4. 'Section 35:
Section 35(5) gives the right of appeal to "[t]he applicant and the
Minister and every person. authority. or body who or· that objected
to the Council against the application for conse-nt to the specified
departure. tt By section 35(1) the applicant may be "the Minister, or
any local authority, or the owner or occupier of the land concerned"
(emphasis added). The cases· concerning thel meaning of. "owner"
have already been examined. 63 Those who have the right 'to object
include "every person who or body· that claims to· be affected by the
application.·..." In McDonald v. Levin Borough64. the objectors were
found to have sufficient standing because.
• . . as: .the owners a·nd occupiers of property in the Borough, [they] have
a legitimate .interest in the maintenance of the traff,ic efflciency o·f State
Hilhway No. 1 to which the land of the applicant company has
frontage.....•

The leamed'Chairman in Woolf v. PetoneBorough65 found the
appellant, to have sufficient' standing in the' following' words:
As' a 'resident using' the streets he ·may be expected to have .an interest
in •. the· provision of adequate off-s'treet parking throughout. the Borough.
sufficient to sustain his claim to be a person affected by the proposal. . . .
The Board is satisfied, after hearing his evidence, that his claim is raised
sincerely, and accordingly holds ·that his claim to be a. person affected
by the proposal give's him status of a.ppeal before' this B,oar'd;
Ante, 4.
3 N.Z.T.e.p.A. 13.5, at 135 per Watts (ChaitmaD).
85 (1968) 3 N.Z.T.e.p.A. 152, at 1952.

63

6. (1968)
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It is submitted with, respect that yet again the merits of the appeal are
confused with the preliminary question of jurisdiction and locus
standi in these two cases. This, it seems, is the only way in which
the comments of Mr Watts in the Woolf case concerned the applicant's comparison of section 3S with sections 28C and 38Acan be
explained. He agreed with the submission that66
.•• prima facie, wbere similar words appear in a statute they should, as
a matter of law, be given the same meaning..

But he continued that the. question of the applicant's standing is one
of mixed law and fact and thus67
. · · to give the words. in question the s'amerneaning as· a matter oft law,
will not necessarily result in the decisions already made by the Board
under the two sections previously mentioned [se. 28C and 38Al, on their
own facts, belngapplicable to' the present appeal.

This. with respect, is clearly wrong. The interpretation of "every
person who or body that claims to be affected" goes to the jurisdiction
of the Board, just as in the Levin Borough case68 the fact that
the appellant was not the "owner or occupier" of the property
concerned in a specified de,parture a,pplication under section 35
went to the "root" of the B'oard's jurisdiction. The result was an
error of law on the face of the record and a writ of certiorari issued
to· quash the Council's consent to the specified departure. Such matters
of· jurisdiction can only be questions of law, and law only;J9 For the
same reason, it is clear that the fact of the Council accepting jurisdiction to hear an objection is irrelevant to whether the objector is•.··:~s
a matter of law, of the required standing for the Board to baye
jurisdiction. In Mobil Oil (N.Z.) Ltd v. Christchurch City' °the Board
was, with respect, entirely correct in its findings that the Council
cannot waive any matter so as to confer jurisdiction upon itself
exce:pt where provided for by the Act. The leading case, of course, is
Rogers-the learned President there found that the Council had not
waived the appellants· lack of standing so as to confer· jurisdiction
upon itself, but that it had not at any stage deligerately decided
the question of jurisdiction.71 Yet in the Woolf case the learned
Chairman, after finding the appellant to have sufficient standing~

said: 72
In this connection it is perbap& slignificant· that the Council heard the
objection, and filed its reply to, the appeal without any question heinl
raised as to Woolrs right to do so; the question was first raised at the
hea'1':ing of the appeal.
1'. Idem.

Supra., 1S2.
[1971] N.Z.L.R. 427 at 434.
Keith Robinson, it. seems, also takes ,this view:
7(\ (1972) 4 N.Z..T.P'.A. 161, at 163..
f1 Supra., 538.
71 Supra., D. 65 at 152.

67
68
69

Ope

cit. 141.
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The more sound approach to section 35, it is submitted, is that of
Turner, S. M. in the' Station Realty case, discussed already.73 The
problem is· .however,-. thel implication in the' learned Chairman's
remarks that sections 23(1) and 35(3) are the same: but for the requirenlent that property bea1fected in sec,tion 23(1). Furthermore', in
z. M. Patrick v. Auckland City Council,74. Turner, S. M. recorded
that, .in. a section 35 easel, if your property was not affected and your
application or objection did not succ·eed on its merits, you would be
liable for,costs. 75 Yet section 35(3) clearly states "claims, to be
affected". It could simply have said "affected". Section 23(1) could
easily have said "who claims that his property is affected" by the
same toke;n. It is submitted that there is and must be a difference.
lIt was clearly stated in Davies Properties Ltd v. Auckland City
Counci[16 that because· of the statutory obligation to conform to the
provisions of an operative scheme, a proposed deiparture which would
create a ne·w and non-conformingiise is prima facie contrary to the
public interest. Section 35 is conc:erned with a departure from ~
scheme and 'can apply whether the sch·e:mel is proposed or operative--section 23 concerns orily the proposed stage where:, it see1ms" there
IS no primq facie rule: to depart from. The statutory obligation
mentioned in the Davies Properties Ltd case arisels only upon .the
scheme' becoming operativel : section 33(1). Thus it is submitted that
the difference between section 23(1) and section 35(3) is, one of degree
of proof. In a section 35(3) case the objector has a prima facie case
against him. This does not conflict 'with judgment of MacArthur, J.
in Straven Service Ltd v. Wll'imairi County,77 wherein it was, clearly
stated that the· burden. )}ests in he . who is, establishing. the' affirmative.
The Board had. regarded the: onus as on the p'laintiff. Thus there was
an error of law. on the face: of the, record, and certiorari issued to
quash the decision. It d'oes not conflict because this concerned the
principal burden, not am,ereprima facie burden. Second, as already
mentioned, the preliminary matter of standing goes, to jurisdiction
and is' a question of law.. The burden referred to by MacArthur, J.
be1ing the, principal burden, conce,med what was largely a question
of' fact, that is, whether there was a "detrimental" work under section
38.78 Such questions of fact would arise in the case of section 35
application when the ma.tters outlined in section 35(2) are: being
l,

considered'~

Ante, S.
(19'71) 4 N.Z.T.P.A. 26.
75 See also Rogers v. Otahuhu Borough (1967) 3 N.Z.T.P.A. 69,
ooncernin~
s. 28C where the phra.se "claims to be affected" is als'o to be· found.
76 (1972) 4 N.Z.T.P.A. 205, per Turner S.M. (Chairman) at 207.
77 (1966) 2 N.Z.T.e.p.A. 414, a,t 318.
18 Idem.
73

l'
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Therefof'e, ',it is submiftted that in th,e case of section 35 the objector
need only "claim to bel affected" because of the prima' facie burden
on the: applicant. This. perh,aps, makes! the MacDonald and Woolf
eas,es a little easier to und!erstand, and to, reconcile with 'the Evans
case. Also, it is in acc'ord with the remarks, of McCarthy, J. delivering
the judgm:ent of the, C:ourt of Appeal in Lange v. Town and Country
Planning 'Appeal Board (No. 2),79 where: he! related the, class, referred
to in the, enforcement provision, section 33, to that in section 35,- and
referred to it is an obviously wider class than that contemplated by
sections 23 and 24. 80 Unfortunately the cases, are lacking in, any' real
discussion of the m,eaning of section 35(3) and are: thus of little
assistance,. The reason may be that the majority are like the recent
Southern Lakes Hotel Ltd v. Queenstown 'Borough' Counci[81 cas,e.
There:, ,co-appellants 'Mr and Mrs A. T. ,Smeaton 'clearly had the
required locus standi under slootion 35, and it would have be~n ·,nQ
different had they b'een ap'pealing under section 26 from an objection
under section 23(1). The proposed hotel building would casta shadow
over their nearby property, which, as with much of Queenstown, was
already shielded from' the sun for a substantial period each 'year by
the surrounding m'ountains.82

5. Section 38:
Under section 38(8), "[a]nyperson injuriously affected .by any
refusal or prohibition of a Council under [section 38] may., · ·
appeal to the Board". In Densem v. Taurranga City Council83 the
appellant claimed standing since the council had refused 'to uphold
his objection. The Board found he had no standing because by
"refusal" in section 38(8)8' was only meant, refusal of consent to
carry out any detrimental work within its district, in terms of section
38(2)-it does not cover refusal to uphold an objection. Alsol in
Straven: Services Ltd v. Waimairi County85 theChris,tchurch Regional
Authority was found to have insufficient standing before the Court
since it was an, incorporated body of. persons none; of whom were
party to th,e action. However it seems that the authority would have
been a "person" 'sufficient for the Board to have jurisdiction under
section 38(8)~ if it were "injuriously affected" as such.86
[1967] 7 N.Z.L.R. 898.
so Ilbid., 909.
81 Unreported, ·Queenstown, 7th August 1972.
82 See judgment at 9190.
83 (19'64) 2 N.Z.T.C.P.A. 165.
"The appellant claimed under s. 38(10) which was repealed by s. 39(4) of the
1966· Amendment Act. The case, still a,pplies to s. '38(8) however.
85 (19'66) 2 N.Z.T.C.P.A. 313, at 314.
86 See,: Silver v. Wellington City C'oun.cil (1962) 2', N.Z.T.C.P.A: '28 and the
cases discussed post, at 123.
.
79
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As to the meaning of "injuriously affected", section 38 may be
compared with the "aggrieved person" requiremont in the United
States and England. In that case note, R. E·. Megarry observed of
the English position that: ffI
The general tendency of the authorities is that a person is not "aggrieved"
merely because he is diss,atisfied with the decision 'or feels that he is
dissatisfied with the decision or feels that he has been fmstra·ted -in the
performance of a public duty; but if by the decision some legal or financial burden is imposed on that person, then- be is "~eved" even if
the burden is no more than the award of 00&ts against hIm.

In the United States. Robert

A~ Hendel found thatss

. • . the trend is that eoono,mic factors are 'becoming more relevant in
detennining whether a party is in fact a,ggrieved.

The phrase "any pe,rson, aggrieved" i.s also to be found in section
351(7) of the Municipal Corporations Act 1954. In Free v. Takapunll
Borough89 'Reid. S. M. (Chairman) had this·to say concerning section

351(7):
. · · a person· a~eved must be a man who has suffered a legal griev8 decision has been pronounced which bas
wronJfuUy deprived hi-m of somethin,g or wrongfully refused him something or wron,gfully affected his title to something.

ance; a man agaInst whom

However, the best analogy is with section 44(1) of the Town and
Country Planning Act 1953. The words of Sim, J. in Chamberlain v.
Minister of Public WorksOO still seem to be authoritative:
. . . compensation cannot be ,recovered under the words "injuriously
affected,. unless the act which caused the damage is one which would bave
given 8J ri'ght of action if it had not been authorised by Act of
Parliament.

It is submitted, on the basis of these extracts, that to be "injuriously
affected" under-section 38(8) the refusal or prohibition of the Council
must have cast some legal or financial burden on the appellant which
burden would have led to a right of action had it not been authorised
by Act of Parliament Obviously the test was intended to be more
narrow than. that in sections 23 and 24. What about the newly inserted
section 47A? Both section 47A and section 38 are concerned with
a similar kind of situation. However it is submitted that, though
"injuriously affected" must cover the factors in section 47A(3Xd),
these factors cannot·be the limit. The analogy with section 44(1) is
too strong, and section 44(1) is not concerned simply with financial

loss.
Finally, it must be noted that section 38 appeals can' only arise
und« draft or proposed and not operative district schemes.
"Note on Ealing Corporation v. lones [1959] 2 W.L.R. 194: (1959) 75
L.Q.R. 173..
•
U 'Aggrieved
person'Requirementin Zon.in-g'" (1967) 8 W. & M.L. Rev.
294, 307.
IP (1958) 1 N.Z.T.C.P.A. 69,'a,t 69.
1ft [1926] N.Z.L.R. 96. at tOO.
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6. Section 38A:
By section 38A those who may appeal include·"the appellant •..
and every person who claims to be affected by the use. . . ." The
"use" by which one must claim to be affected is that referred to in
section 38A(I). That is., any use that is··"not of the same . character
as that which immediately preceded it . . . in any case where the
use detracts or is likely to detract from the amenities ofthe neighbour.
hood". If it is not such a use, the Council's consent would not be
required in the first place, and section 38A, would have no application.
It is submitted that this must have been the reasoning that led the
Board, in Titirangi Ratepayers' and Residents' Associatio~ lIne.) v~
Waitemata County,91.to treat the question whether . there .had. been a
change of usel as going to the jurisdiction of the Board to hear the
appeal. In.this case Reid, S. M. (Chairman).accepted the respondent's
contention t based in the definition of "character" in section 2(4) of
the Act, that a change of use exists of the, proposeduse,92 taking
the amenities of the neighbourhood into consideration, differs from
the existing use and would be likely to affect detrimentally those
amenities. 93
However not only must there be such a use, but the appellant
must· "claim to be. affected" by it. The cases in section. 38A appeat;
to decide that providing the appellant is ·in the neighbQurhood. ~e
amenities of which are .likely to be detracted from t he can claim
to be affected by the use. In Importers & Distributors (N.Z.).Ltd. v.
Te Awamutu Borough Councir' the respondent Council claim'ed
the appellant's property, being three-quarters of a mile away from the
pro'l>ertyconcerned in the ap'peal, could not be affected by the proposed use. The Board, however, found that "neighbourhood" ,there
included the whole of .the Te AwamutuBorough. and acCordingly
held that the appellant had. the right to appeal and .was' a l'C'fson
affected. under section 38A(3). In Phillips v. Waimate. Borough
Council,95 at. least S()me of the appellants had clear staridingand thu.s
the Board went ahead and considered the merit~. of the appeal. In.
doing so, "neighbourhood" was defined as that part of the residential
area of Waimate lying within approximately ten.chains.radiusof ttte
proposed grocel)' and dairy, and·.the B~rd satisfied. that there. woud
not be a detraction from the amenities of such: neighbourhood. Also.
t

91 (1960) 1 N.Z.T.C.P.A. 109'.
.
"The use need not be proposed since .the a,mendments to 8. 38A introduced
by s. 9 of the 1963 Amendment Act.
t8 Su~a., 109. Note that "amenities" is defined in s. 2(1) of the Act. See
Keith Robinson, Ope cit., 126-127 ~or the problems that may arise in d.ecid.
in-g whether there bas been any change of use or not.

s, (1964) 2 N.Z.T.e.p.A. 16·9.
95 (1965) 2 N.Z.T.C.P.A. 270.
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the learned Chairman then remarked that those appellants, who owned
and operated businesses of a similar nature in the Waimate Borough
had no standing because they were outside the: neighbourhood affected
by the proposed use. 96
How'does this approach compar.e with that of T'urner, S. M. in the
Station Realty Cll8e97 concerning section 35(3)? The inclusion of "or
body" in section 35(3) clearly makes no addition to' section 38A(3)
becaus.e "person" includes a body of persons, whether incorporated
or not.98 Also, although section 38:A only conce,ms proposed schemes
it is still aimed at preserving the status quo,99 and it is submitted
t:hat, therefore, a similar prima facie' burden rests, on the applicant
as under section 35.
It seems, that the only way of reconciling. the cases is to treat the
appellants in the Im1p'orters & Distributors and Phillips cases as
having been affected to an appreciable degree greater than th,e general
public merely by being in the "neighbourhood" as defined ,by the
Board in each case. This, it is submitted, is perfectly sound. The
neighbourhood affected is that area th,e amenities of which are likely
to be detracted from. Surely the residents! in such an area should have
rights to be heard where th,e use proposed is like/ly to detract from
the amenities of the area? It may be argued why can section 35 not be
interpreted in the same way by reference to the "immediate vicinity"
in section 35(2Xa)? The answer is that, just as in the case of section
38A there must be a change of use" in section 35 the proposed use
must certainly be a departure from an operative or proposed district
scheme before the section can even apply. However, departure is
not defined in section 35 by any reference to criteria such as in s,ection
38A(1). The criteria. in section 35(2) concern the merits ofa departure,
just as a guideline on which the, merits of a section 38A application
can .be considered is provided by section 38A(2A).
Thus, it is submitted that any person can claim to be; affected if
he .i.s. in the neighbourhood the amenities of which are likely to be
fletracted from by the particular, use'. It is further submitted that
such person, need not be a landowner within that neighb,ourhood. All
he must show is that he, in having, greater access to the amenities
that are likely to be detracted from, is affected to an appreciable
degree, more than ge;neral public. If he is a landowner he will no
doubt have a better case, depending on the circumstances involved.
Thus, in Te Atatu South Businessmen's Association v. Waitemata

9IIbid., ,·271.
97 (1972) 4 N.Z.T.P.A. 190. See ante 5.
9tj Rogers v. Otahuhu Borough (1967) 3 N.Z.T.e.p.A. 69. Also, post 125.
'9 See, Keith Robinson, Ope cit., 1.25.
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County Council (No. 2)1 the two appellants who did have sufficient
standing were the owners of nearby land with shops on that might
have been adversely affected by the propos:ed supermarket. However,
the basic requirement is still that th,el appellant hie: affected to an
appreciable degree greater than the general public: Turner, S. M.
(Chairman) in the Station Realty case. 2 The cases show thalt, by
be/ing in the neighb'ourhood the amenities· of which are likely to' be
detracted from by the proposed use, you may be affected to an
appreciable degree greater than the general public. Thus, someone
visiting his Aunt for the weekend in the; neighbourhood· concerned
could not claim to have status to be heard concerning a use: that is
likely to detract from the: amenities of this, neighbourhood.
It has already been mentioned that it seems to bel irrelevant that
section 35(3) refers to "every person who or body that"', while section
38A(3) only says' "every person who...." This is because: "person"
by section 6 of the Acts, Interpretation Act 1924 includ,es a Corporation s,ole and also a body of persons whether corporated or incor~
porated. In Silver v. Wellington City CouncilS the; Ngaio Progressive
Association was found. to be a "person'" under section 38A(3), but
Reid, S. M. (Chairman) could not see how the proposed us,e in. any
way affected the rights of the Association as such. Thus the Association did nOlt have sufficIent standing. Th,e case of J. B. Henderson.
National President N.Z. Deerstalkers' Association Incorp. v. Wallace
County Council' shows more: clearly the reasoning. There, the learned
Chairman, found the appellant Association's only claim to be affected
could be as representative of its members, since; the Association as
such was, domiciled in W'ellington and owned no land, that could be
affected by·the proposed use. This could not be allowed because the
only provision for representational appeals in the Act is section 26(1)
following objection under section 24(1).5 Also in Rotorua Supermarket
v. Rotorua ,City Turner, S. M. Chairman) found that under sections
35 and 38A only those who objected can appeal. The! Rotorua Progressive Businessim·en's Association Incorp. had objected in its, own
name,. Thus it could not appeal "as agent for and on b,ehalf of the
persons, or Corporations; whose names, appear in. the Schedule annexed
hereto"', as it purported to.7 However, Keith Robinson criticis'es these
cases· on the: ground that an Association ought not have to be affected
2 N.Z.T.e.p.A. 124. See also: J. B. Henderson, National President
N.Z. Deerstalkers' Association lncorp. v. Wallace County Council (1971) 4
N.Z.T.P.A. 150.
2 (1972) 4 N.Z.T.P'.A. 190.
3 (1962) 2 N.Z.T.e.p.A. 28.
'(1971) 4 N.Z.T.C.P.A~ 150.
5 Ibid., 151 per Stephens (Chairman). Section 30(3) confers the same rights
of appeal as, in: SSe 26(1) and 24(1).

1 (1964)
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as such since, by investing it with the appropriate objects, its
niembers are in.vesting it with a portion of their own rights.8 Thus the
rights of the Association are the aggregate of the rights of its
members, and the Board should treat the Association's rights which
it claims to be affected, as being the aggregate of these rights. If
the individual members could claim to be affected, why not the
Association? 9 His reasoning is indeed compelling. However, the
Legislature has had ample opportunity to amend section 38A and
the other provisions where "person" is to be found so as to include
representational appeals. The fact that it has not done so is every
bit as compelling, and also the weight of authority favours the Silver
approach.

7. Section 47A:
This provision was introduced by the 1911 Amendment Act and
gives the owner of any land (or his spouse) the right toapplylO to the
Board if he (or she) is "unable to sell the land owing to it having
been designated or made the subject of a requirement" (as, defined
in section 47A(1). If it has jurisdiction, the Board may give an order
under secti~n 47A.(3). The requirements for jurisdiction are clearly
set out in section 47A(2). It is to be noted that only the owner or
his spouse is mentioned in section 47A. Also the provision may give
rise to applications· under proposed and operative. but not draft

district schemes.

c.

Operative District Schemes:

A district scheme becomes operative upon the . Council'~approval
and the. public notification of that approval under section 28 of the
Act. ll Those provisions of. the Act that give rise to appeal under
either draft or proposed . as well as operative district schemes have
been discussed. It remains to consider those that give. rise· to appeals
under an operative district scheme only.

.I. Section 28A,:
Section 28A(2) confers .. the right of· ap·peal against the Council's
failure to comply. with "any of the requirements· of this Act or any
e [1972] N.Z.L.I. 71.
7 Ibid., 94. See also: Pahiatua Borough Council v. Sinclair (1964) 2 N.Z.T.C.P.A.; Te Alatu South Businessmen's Association v.Waitemata County
Council (No.2) (1964) 2 N.Z.T.e.p.A. 124.
'Op. cit., 162-163.
9 Ibid., 163.
t
10 By the definition of "appear in s. 2(1) such an application is technica.l1y
an appeal.
tt
11 See the definition of "operative in s. 2(1).
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regulations thereunder" (section 28A(1» on "the: Council or any
local authority which or person \\fho at an appropriate time would be
or would have been entitled to o1j)ject to the scheme or section.... n
This provision is self-explanatory.
i

2. Sections 28C and 28D:
Sections 280(1) and 280(2) 40nfer the right to appeal on the
applicant for consent to a condltional use, or any objector to the
application. "Conditional use" is! defined in section 2(1) and clearly
the applicant has· sufficient standing if he is the one who intends to
conditionally use: the land. The.! right to object is given to U[t]he
M,inister and every person who or body which claims to be affected
by the application...." Iden,tical tenns are used in section 35(3) and
it is submitted that the earlier discussion on this subsection applies
equally to section 28C. In !<:oge1iS v. Otahuhu Boroughll the Board
compared section 28C with section 38A and found that the inclusion
of "or body which" in the form~ did not extend it·as compared with
section 38A. Bu.t, by reason of the difference already outlined18
between sections 35 and 38A, it. is submitted that the best analogy
is with section 35.1'

3. Section 30:
Section 30(3) gives the same tights to the: same persons or bodies
as under a proposed district scheme to object and appeal against
an operative district scheme as if it were still only in its proposed
stages. Such right can only be exercised if the operative district
scheme "is due for review and has been continuously due for review
for a period of more than one year immediately preceding that time".
and so long as public notification of the review has not been made
under section 22 of the Aot.
l

i

4. Section 30B:
This section, from a locus standi point of view, is also identical
section 35. It is submitted that this, analogy is best. Indeed section
30B(2) provides that applications: for consent under section 30B· shall
be made in accordance with the regulations made under the Act
relating to specified departures.
(0

(1967) 3 N.Z.T.e.p.A. 69.
Esp. at 121.
14 In Woolf v. Petone Borough (1968) 3 N.Z.T.C.P.A. 152, all three provision.
were treated as being the same.
12

13
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CoNCLUSIONS

At the risk of repetition, it is appropriate to quote the words of
Robert A. Hende:I, concerning the "aggrieved person" require:ment
in the United States: 15
It appears that the Courts are searching for a com,promise between too
much judicial review and too little. The n.eces.sity £or judicial review
should not be considered lightly, especially when one realises the broad
powe'rs granted to zoning boards and administrators. An. individual
property owner mus.t have available safegua1rds against .'any arbitrary
decisions that might infringe upon the· use or enjoyment of his property,
or decrease its value. The "aggrieved person" require/ment in zoning is just
such a safeguard, and its interpre/ta,tion by the Courts, is of no minor
importance.

Also, in Wellington City v. ,Cowie16 North, P. said:
... I must not lose sight of the fact that it is the business of the Court
to ensure that legislation such as this does not become a weapon in the
hands of a Council which enables it to ignore the rights of its, own
citizens.

This statement of the learned Ptesident is indeed reassuring. The
problem facing the· individual seeking to determine his rights is
considerable:. Confronted with a bewildering variety of criteria conceming locus standi, and a dearth of clear and useful authority on
the matter, one is inclined to feel that the purported safeguards in
the Aot protect the Council or applicant more than the objecter whose
rights are affected. It is submitted with respect that the Rogers case
provides clear support for this sentiment.
However, perhaps the new sections 42A and 42B will assist. The
Courts have' in most town planning cases that have come before them
made broad and constructive observations on the Act as a whole and
not confined the~mselves solely to the particular section or subsection
involved. With the new statutory right of appeal·to the Administrative
Division of the Supreme 'Court,. and removal of the need for reliance
on the old common law jurisdiction, ·it is to b,e hoped that the C'ourts
will have greater opportunity to assist. Certainly assistance is required,
whether it be from the C'ourts or Parliament, although it seems from
the Rogers case that it might of necessity be the latter.
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