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I. INTRODUCTION 

Section 6 of the New Zealand Bill of Rights Act 1990 ("the Bill of Rights") 
provides: 

6. Interpretation consistent with Bill of Rights to be preferred - Wherever an 
enactment can be given a meaning that is consistent with the rights and freedoms 
contained in this Bill of Rights, that meaning shall be preferred to any other meaning. 

The purpose of this article is to examine critically what Parliament has achieved 
by giving this instruction. 

Sir Geoffrey Palmer, the leading proponent of the Bill of Rights, was clearly 
of the view that section 6 would add a significant dimension to statutory 
interpretation. When introducing the Bill of Rights for its third reading in the 
House of Representatives he said: 1 

The Bill gives directions to the courts on the way that they ought to interpret 
legislation. It says that the interpretation it is given should be in basic conformity 
with the provisions that Parliament has agreed on in the Bill. That is an important, 
beneficial, and useful provision. 

The courts were quick to agree. In R v Phillips, 2 the Court of Appeal 
described section 6 as "an important section". President Cooke (as he then was) 
in Ministry of Transport v Noori' considered it "one of the key features" of the 
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1 (21 August 1990) 510 NZPD 3760-3761. 
2 [1991] 3 NZLR 175, 176 per Cooke P. 
3 [1992] 3 NZLR 260, 272. 
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legislation, "comparable in importance to - perhaps of even greater importance 
than- s SG) of the Acts Interpretation Act 1924".4 

Are these views correct? Part II of this article begins answering this question 
with a discussion of the nature of meaning, both in ordinary communication and 
in the specific context of statutory interpretation. This allows for a consideration 
in Part III of the proper scope of the instruction given by section 6 that a 
consistent meaning be preferred when the courts are confronted by multiple 
express meanings. This includes an examination of the performance of the courts 
in applying section 6 in this way. Finally, in Part IV, other possible roles for 
section 6 are examined and critically evaluated. In particular, I consider whether 
section 6 justifies favouring express meanings over implied meanings, or the 
"reading in" and "reading down" of statutory provisions, in order to achieve 
consistency with the Bill of Rights. 

The advantage of examining the various possible applications of section 6 of 
the Bill of Rights in the light of a considered study of the nature of meaning is 
that it serves as a reminder of the purpose of statutory interpretation. This in turn 
illuminates the effect section 6 is having on statutory interpretation, and whether 
this effect is desirable. 

n. MEANING IN LANGUAGE AND LA W5 

The interpretation of statutes is a process often taken for granted in the law. 
In the words of Justice Scalia of the United States Supreme Court:6 

Legal scholarship ... has been seemingly agnostic as to whether there is even any such 
a thing as good or bad rules of statutory interpretation. There are few law-school 
courses on the subject and certainly no required ones; the science of interpretation (if 
it is a science) is left to be picked up piecemeal, through the reading of cases (good 
and bad) in substantive fields of law that happen to involve statutes, such as securities 
law, natural resources law, and employment law. 

The aim of this part of the article is to emphasise the purpose of statutory 
interpretation and how this purpose is achieved. 

1. The Nature of Meaning 

A language consists of (a) a lexicon (a set of basic expressions); (b) 
semantics (the "dictionary" meanings of those basic expressions) and (c) syntax 
(the grammatical rules for combining those expressions in well-formed 

4 The statutory predecessor to s 5(1) of the Acts Interpretation Act 1999. 
5 In this part of the article, and again in Part IV, I rely heavily on the work of Professor Jim 

Evans, as well as the works of language theorist Georgia Green and philosophers John Searle 
and Paul Grice. It is impossible to do justice to their works in the space available. 

6 Scalia, A Matter of Interpretation: Federal Courts and the Law (1997) 14-15. 
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constructions).7 According to traditional semantic theory, a comprehensive 
knowledge of all three of these components in any given language is by itself 
sufficient to accomplish successful communication in that language. In other 
words, the literal meaning of a sentence is entirely determined by the meaning of 
its parts and their syntactical combination in the sentence.8 

A consequence of traditional semantic theory is the concept that the literal 
meaning of a sentence is a context-free notion; that is, the literal meaning is the 
meaning a sentence has apart from any context whatsoever.9 Although it may be 
surprising to many, this concept simply does not hold true, even for relatively 
simple sentences. Consider the extent of polysemy in language. Polysemy is the 
possession by words of multiple senses, as demonstrated by the following five 
sentences:10 

(1) Jack could run to the house from here. 
(2) Jack could run for the cross-country team. 
(3) He should run for president. 
( 4) The Mississippi has run down to the Gulf. 
(5) This program will run if your computer will. 

In (1), "run" names a kind of goal-directed locomotive activity, and in (2) 
participation in a sport consisting of that activity. Sometimes, as in (3), the goal
directed activity is not even locomotive. "Run" also describes the flow of liquid 
(4) and the execution of computer programs (5). 

The effect of polysemy is that if we were restricted to a consideration of only 
semantics and syntax when discerning the meaning of a sentence, it would be 
impossible to identify any single meaning as the meaning of the sentence. 
Consider the very last example given. Semantics and syntax alone cannot 
determine what "run" means in (5). It is only our general knowledge of 
computers that tells us that it is implausible that "run" means that both the 
programme and the computer will stand up on two legs and move rapidly 
forward, or that the program and the computer will liquidify and flow off the 
table on which the computer is placed. 

It is not only the ambiguity11 of individual words that proves troublesome for 
traditional semantic theory. The structural relationship intended between the 
ideas and things suggested by the words used by a speaker would often be 

7 Green, Pragmatics and Natural Language Understanding (2 ed, 1996) 5. 
8 This summary of traditional semantic theory is provided by John Searle in "The Background of 

Meaning" in Searle, Kiefer and Bierwisch (eds), Speech Act Theory and Pragmatics (1980) 223. 
9 Ibid. 
10 Green, supra note 7, 55-56. Readers are referred to the original work, where Georgia Green 

provides hundreds of examples demonstrating how hopelessly ambiguous language would be if 
we were restricted to a consideration of semantics and syntax alone. 

11 A word is ambiguous if, as used on a particular occasion, it is capable of more than one 
meaning. Ambiguity is distinct from vagueness, which exists if the boundaries of a particular 
meaning of a word are not precise. 
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ambiguous if semantics and syntax alone were relied upon. Consider the 
following two sentences: 12 

(6) What disturbed John was being disregarded by everybody. 
(7) Jane was cross because they fed her dog biscuits. 

In (6), has John been disturbed by something which has been disregarded by 
everybody, or is John disturbed because he has been disregarded by everybody? 
And in (7), did they feed Jane or Jane's dog? Semantics and syntax alone cannot 
resolve these questions. We need to know more. 

The pioneering work of the philosopher Paul Grice demonstrates how 
determining the meaning of an utterance is dependant on understanding the 
intentions of the speaker.13 Grice's analysis outlines how communication is 
successfully achieved through the cooperative exploitation of mutual knowledge. 

Consider the use of the word "cut" in the following sentences: 14 

(8) Bill cut the grass. 
(9) The Barber cut Tom's hair. 
(10) Sam cut the cake. 
(11) I just cut my skin. 
(12) The tailor cut the cloth. 

In the ordinary course of events different actions will be required for cutting 
different materials: contrast the cutting of hair with scissors with the cutting of a 
cake with a knife. Furthermore, it is not inevitable that the sentences carry the 
meaning they normally do. For example, cutting the grass could quite plausibly 
require a downward slicing action on a turf farm where grass is cultivated for 
instant lawn. 15 So how do we know which action is envisaged by "cutting" in 
each of (8) to (12)? 

We are able to know what is meant by a speaker because as members of a 
culture we bring to bear on the literal utterance and understandings of the 
sentences a whole background of information about how nature works and how 
that culture works. A background of practices, institutions, facts of nature, 
regularities and ways of doing things are assumed by speakers and hearers when 
one of these sentences is uttered or understood.16 Thus, we generally understand 
"she cut the grass" differently from the way we understand "she cut the cake" 
because we know a lot of things about grass and cakes, and we know that these 
things are generally cut differently. 

12 Evans, "Controlling the Use of Parliamentary History" (1998) 18 NZULR 1, 9 ("Parliamentary 
History"). 

13 Grice, Studies in the Way of Words (1989) 213-223. 
14 Searle et al, supra note 8, 221. 
15 Evans, "Parliamentary History", supra note 12, 9. 
16 Searle et al, supra note 8, 226-227. 



Statutory Interpretation and the Bill of Rights 5 

I say generally, because this background information is then applied to the 
particular context in which the utterance is made to give the meaning intended by 
the speaker. To be more precise, we use the background information to recognise 
the meaning of the word or words used that has a point in the particular situation, 
and then use the background information to recognise the speaker's concerns in 
order to see that it is this particular meaning that the speaker intends us to 
understand.17 Thus, if I am an employee at the aforementioned turf farm, and my 
sole function is to slice up the turf ready for transportation, in the ordinary course 
of events an instruction by my employer to "cut the grass" will mean that I am to 
slice up the turf rather than cut the grass short. 

The turf farm example is seemingly an awkward one, because it is easy to 
think of an instruction which could better communicate the employer's intention 
without creating such a risk of confusion.18 But it is this feature which so clearly 
demonstrates how we not only share knowledge, but cooperatively exploit this 
mutual knowledge in order to communicate successfully. The instruction given 
to me by my employer to "cut the grass" is rendered certain because: (a) my 
employer is exploiting our mutual knowledge (that my only function is to slice up 
the turf in a particular way); and (b) the exploitation is cooperative because we 
are both aware that we share this knowledge.19 If I am not aware that my 
employer shares this knowledge I may be unable to recognise her intent that I 
should slice the turf rather than cut the grass short. 

Before applying this learning to statutory interpretation, it is helpful to adopt 
labels distinguishing between different levels of meaning. Sentence meaning is 
produced by a consideration of semantics and syntax alone, whereas the sentence 
meaning together with a full consideration of pragmatics - such as context, pre
existing values and beliefs - gives us the speaker's meaning. Speaker's meaning 
is purely subjective; it is the meaning that the speaker actually intended.2° 

Given that the whole point of communication is for one person to convey his 
or her intentions to another, speaker's meaning is clearly the ideal to be aspired 
to. However, the reality is that, in the absence of the ability to truly read 
speakers' minds, there will always be occasions on which it is impossible, or at 
least unreasonable, to expect a hearer to correctly discern the speaker's meaning. 
This may occur for a variety of reasons: a speaker may assume certain knowledge 
to be shared by a hearer when in fact it is not; alternatively a speaker may simply 
express herself poorly and there may be no illuminating pragmatic factors 
available to the hearer revealing the speaker's mistake. 

For this reason it is necessary to distinguish between speaker's meaning and 
the best estimate of speaker's meaning. As its name suggests, the best estimate 

17 Evans, "Parliamentary History", supra note 12, 9. 
18 For example "slice the turf'. 
19 Of course "cooperative" here in no way implies that there must be friendly relations between 

speaker and hearer. Cooperative exploitation of mutual knowledge is just as necessary in 
successfully communicating messages of hate as it is in communicating messages oflove! 

20 Goldsworthy, "Implications in Language Law and the Constitution" in Lindell (ed), Future 
Directions in Australian Constitutional Law (1994) 150, 151-152. 
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of speaker's meaning takes into account all of the pragmatic factors that are 
available to a hearer. It is important to stress that the distinction is not a result of 
a limited consideration of certain pragmatic rules rather than a full consideration 
of all pragmatics revealing a speaker's intent. It simply reflects the fact that it is 
not always possible for hearers to be correct in determining what speakers 
actually mean. 

Although the whole point of communication is to discern speakers' 
meanings, for obvious reasons we will usually want to protect the best estimates 
of speakers' meanings. Of course, this will generally be an objective test. Unless 
we are being charitable to the hearer concerned we will not want to protect the 
best estimate determined by that particular hearer if it is not the best estimate that 
would have been arrived at by a hypothetical reasonable hearer. To do otherwise 
would render communication impossible, by allowing hearers to arrive at any 
number of implausible meanings simply by claiming it was their best estimate of 
the speaker's meaning. 

2. Determining Meanings in Statutes 

We are now in a position to consider the way in which meanings are 
determined in the specific context of statutory communication. In doing so, three 
different approaches to statutory interpretation will be considered. This will 
demonstrate the types of errors that are commonly made as a result of a mistaken 
understanding of meaning, and will point towards an approach that is consistent 
with our understanding of meaning. 

( a) Literalism 

Literalism assumes that words have a determinate meaning which may be 
ascertained with reasonable readiness; all reference to legislative intent is 
inappropriate because statutory interpretation should be governed solely by the 
meaning of statutes and not by the intention of the legislator. 

On its face, this approach achieves the vital requirement of certainty in the 
law by protecting the reliability of the statute book. Any person who wishes to 
know the law may consult the statute book without concern that reference to 
extraneous sources will detract from the apparent meaning of the words used. 
The problem with this approach is in determining the meaning of the words used. 
We have seen how hopelessly ambiguous language is if sentence meanings alone 
are relied upon. We must be able to build theories about what the legislature 
intends to communicate ifwe are to determine meanings in statutes.21 

21 Evans, "Parliamentary History", supra note 12, 10-12. This does not mean that we must always 
consider the parliamentary history of a statute when considering its meaning. We are able to 
build theories about which meaning was intended by the author of the text without regard to 
who the author actually was. 
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(b) Intentionalism 

The central element of intentionalism is that the overriding duty of the courts 
is to give effect to the intention of those who formulated the legislation, even if 
the words used indicate a contrary meaning. 22 This approach requires heavy 
reliance by the courts on the parliamentary history of legislation. 

At first, this seems to be consistent with our understanding of meaning. 
However, as discussed above, we usually seek to protect best estimates of 
speakers' meanings. Furthermore, in the context of statutory interpretation, we 
seek to protect such estimates based on a limited body of evidence.23 

The reason for this concern is to protect the public reliability of the statute 
book. We could subpoena the draftspersons of legislation to get their views, but 
we do not because such a process would be overly cumbersome, and such 
evidence would not be easily accessible to the public. Of course, the modem 
trend is to increase the use of extraneous materials, such as the parliamentary 
debates recorded in Hansard, to aid statutory interpretation. But no matter how 
publicly accessible such information is, it should not be used so as to override the 
best estimate of speaker's meaning that is available from a statute itself. The 
statute books, not Hansard, are the public record of the laws decreed by 
Parliament in New Zealand. 

Pursuing too strict an intentionalist approach also tends to blur the distinction 
between meaning and application. When applying words as speakers intend 
them, we should not refer back to the speaker's views about their application. 
This is because a speaker can intend a particular meaning by using a word, and 
then mistakenly give as an example an application that in fact does not come 
within the intended meaning of the word at all. Imagine a speaker who, knowing 
quite well the distinction between oil and water-based paints, declares that "all 
oil-based paints should be banned", but then mistakenly names a particular brand 
of water-based paint as an example of one that ought to be so banned. We should 
not apply the term "oil-based paints" to water-based paints as well, just because 
the speaker mistakenly did. 

( c) Activism 

The crucial component of activism is the belief that much of language is 
profoundly and generally vague and ambiguous and is therefore open to 
interpretation in accordance with a particular agenda.24 The language in statutory 
provisions can therefore be moulded to suit the principles held by a particular 
judge. In allowing for such arbitrary decision-making, this approach seems 
intuitively unattractive, and indeed is wrong. We have seen that, whilst at the 
level of sentence meaning language is profoundly ambiguous, a consideration of 

22 Craven, "After Literalism, What?" (1992) 18 Melb UL R 874, 882. 
23 It is important to note that the goal remains the best estimate of the speaker's meaning; it is just 

the body of evidence that we are able to rely on in achieving this goal that changes. 
24 Craven, supra note 22, 874-. 
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pragmatics which provide persuasive evidence of the speaker's intent enables us 
to determine meanings and thus communicate successfully. So it is with 
statutory interpretation; the meanings of provisions that are ambiguous at the 
level of sentence meaning are determined through a proper consideration of 
legislative intent.25 

( d) The Prevailing Doctrine 

It is impossible to posit a single doctrine of statutory interpretation that is 
followed in every case. If nothing else, the approaches outlined above highlight 
the enormous range of opinion that exists in respect of this fundamental aspect of 
the law. However, it is useful to point to a general approach that captures the 
central concerns which have dominated the common law method of statutory 
interpretation. Jim Evans offers the following summary:26 

Broadly, we endeavour to protect the most reasonable judgement about the meaning 
of a statutory provision that might be made by a reader familiar with the previous 
state of the law, and the social concerns the law addresses, who reads the provision in 
the context of the Act as a whole. 

We have not, in the main, adopted an activist approach, as doing so would 
effectively require an assertion by the courts that they, not Parliament, make the 
law. Rather, as the above summary suggests, we tread a path between 
intentionalism and literalism. We allow the sentence meanings of statutory 
provisions to be modified or supplemented by persuasive evidence of the 
legislature's intent because we recognise that, just as with ordinary 
communication, the failure to refer to the intent of the speaker renders 
communication in the statutory context impossible. However, we protect the best 
estimates of the speaker's meanings rather than the speaker's meanings 
themselves, and we limit the body of evidence that may be considered in making 
such estimates because of the need to protect reliability and certainty in the law. 
In doing so, we adopt an approach to statutory interpretation that is consistent 
with our understanding of meaning. 

25 See Evans, Statutory Interpretation: Problems of Communication (1988) 117-149 ("Statutory 
Interpretation"), regarding activist claims in respect of vagueness and resources for dealing with 
this in ordinary communication. 

26 Evans, "Parliamentary History", supra note 12, 13. See also Evans, Statutory Interpretation, 
supra note 25, 2-3 for a more detailed summary. 
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ill. EXPRESS MEANINGS AND SECTION 6 OF THE BILL OF 
RIGHTS27 

We are now in a position to begin a direct consideration of section 6 of the 
Bill of Rights. Section 6 is, of course, all about meaning. Although it may have 
other applications, which will be discussed in Part IV, there can be no doubt that 
section 6 has the following effect: where a statutory provision has more than one 
express meaning and one of those meanings is consistent (or more consistent) 
with the Bill of Rights, the courts must prefer that meaning. The question is, 
what is the importance of this rule in statutory interpretation? 

1. Preferring Meanings under Section 6 of the Bill of Rights 

If sentence meanings only are considered, we will always be confronted by 
multiple meanings when interpreting statutory provisions, thus allowing for a 
choice of meaning in most cases. But sentence meanings are not our goal in 
ordinary or statutory communication: we seek the best estimates of the speaker's 
meanings. As a result, it is inconceivable that statutory provisions will frequently 
have two or more meanings. 

To demonstrate, consider the following chain of reasoning characteristic of 
the prevailing doctrine of statutory interpretation. A statutory provision is 
interpreted taking full account of the pragmatic factors that can properly be 
considered. We conclude that, although it is possible that meaning A was 
intended by the legislature, it is far more likely that meaning B was intended. 
Because we are seeking the best estimate of the speaker's meaning, rather than 
any possible estimate, we determine that the statutory provision means B and not 
A. Thus the statutory provision only has one meaning: namely B. The fact that 
we would have arrived at a different meaning had we ignored certain pragmatic 
factors, or chosen the less likely meaning, is irrelevant. Through a proper 
understanding of the nature of meaning as it applies in the statutory context we 
arrived at meaning B. 

We can only say that a statutory provision has two or more meanings if there 
are two or more equally plausible best estimates of the speaker's meaning. 
Provided that the consideration of pragmatics revealing the legislative intent is a 
genuine one, such a situation must surely be rare. 

This is not to say that the Bill of Rights is irrelevant in determining the 
meaning of a provision in the first place. As stated above, the general state of the 
law and the social concerns that the law addresses are relevant pragmatic factors 
in determining the meanings intended by the legislature. This is because when 
interpreting statutes we assume that we share certain knowledge with the 
legislature, broadly described here as the general state of the law. The Bill of 
Rights, whilst not entrenched legislation or supreme law, is nonetheless an 

27 The reference to "express meanings" in this part of the article is necessitated by the separate 
treatment of the relationship between implied meanings ands 6 in Part IV, below. 
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affirmation of the basic rights of the people of New Zealand and as such is of 
considerable constitutional significance. 2 When interpreting legislation the 
courts must always be cognisant of the importance of the Bill of Rights in our 
democracy, as it is assumed that the legislature is cognisant of this. 

Accordingly, irrespective of section 6, it is both valid and necessary to be 
mindful of the Bill of Rights when interpreting a statute. In this sense it may be 
possible to say that there is a presumption that Parliament is not lightly to be 
assumed to intend to interfere with the rights contained in the Bill of Rights. 
However, we must not go as far as to simply presume that the interpretation of a 
provision which is most consistent with the right in question is the correct 
interpretation; to do so may well involve favouring a particular sentence 
meaning, rather than the best estimate of the legislature's meaning of the 
provision. 

2. The Performance of the Courts 

As noted above, the New Zealand Court of Appeal has heralded section 6 as 
a key feature of the Bill of Rights. An early indication of how such a view could 
be justified came in the case of Flickinger v Crown Colony of Hong Kong. 29 

Flickinger had been committed to Mount Eden prison by a District Court Judge 
under section 5 of the Fugitive Offenders Act 1881 (UK) to await return to Hong 
Kong for trial on 37 charges related to commercial fraud. Applications were 
made to the High Court for habeas corpus and an order under section 10 of the 
Act discharging the lower Court's order, but the applications were declined. 
Flickinger then appealed to the Court of Appeal. A preliminary issue was 
whether Flickinger had a right of appeal under section 66 of the Judicature Act 
1908. 

This issue had been settled by a long line of authority in New Zealand,30 

beginning with Ex parte Bouvy (No 3l' and culminating in R v Clarke, 32 which 
established that section 66 of the Judicature Act does not confer a right of appeal 
in criminal matters. Section 66 of the Judicature Act provides: 

Court may hear appeals from judgment and orders of the High Court - The 
Court of Appeal shall have jurisdiction and power to hear and determine appeals from 
any judgment, decree, or order save as hereinafter mentioned, of the High Court, 
subject to the provisions of this Act and to such rules and orders for regulating the 
terms and conditions on which such appeals shall be allowed as may be made 
pursuant to this Act. 

28 R v Butcher [1992] 2 NZLR 257,265 per Cooke P. 
29 [1991] 1 NZLR 439. 
30 Ex parte Bouvy (No 3) (1900) 18 NZLR 608; Hulston v Cameron [1927] NZLR 382, 389; R v 

Geiringer [1977] 1 NZLR 7, 8; Fryer v Superintendent of Her Majesty's Prison at Paparua 
[1979] 1 NZLR 693, 695; Broadcasting Corporation of New Zealand v Attorney-General [1982] 
1 NZLR 120, 127; R v Translateur [1982] 1 NZLR 700 and R v Clarke [1985] 2 NZLR 212. 

31 (1900) 18 NZLR 608. 
32 [1985] 2 NZLR 212. 
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When considered in isolation, the plain words of the section appear to allow 
appeals in criminal matters. However, as Cooke J (as he then was) demonstrated 
in Clarke, a consideration of the section in the context of the Act as a whole and 
in the context of the general law of New Zealand in relation to civil and criminal 
appeals reveals that Parliament clearly intended that section 66 should confer a 
right of appeal in civil matters only. As Cooke J himself put it, "[t]he argument 
[that section 66 confers a right of appeal in criminal matters] is plainly untenable 
.... [and] is altogether inconsistent with statutory patterns and New Zealand legal 
history". 33 

Yet in giving the judgment for the Court in Flickinger, Cooke P assumed, 
without deciding the point, that as a result of the coming into force of the Bill of 
Rights, section 66 ought now to be construed as conferring a right of appeal in 
criminal matters. This assumption was made on the basis of section 6 of the Bill 
of Rights. When considered in isolation from the rest of the Act and the general 
state of the law in New Zealand relating to criminal appeals, the plain words of 
section 66 are wide enough to be capable of bearing a meaning that confers a 
right of appeal in criminal matters. Because that meaning was deemed to be 
consistent with the Bill of Rights, the Court of Appeal assumed that it was to be 
preferred to the meaning that the earlier authorities, includin~ Clarke, had 
determined was the meaning actually intended by Parliament. 4 Flickinger 
effectively appears to condone resorting to sentence meanings in order to ensure 
consistency with the Bill of Rights. 

The Flickinger approach seems to have been followed by the majority of the 
Court of Appeal in the recent case of R v Poumako. 35 On 13 October 1999 
Poumako pleaded guilty to a charge of murder, and on 15 December 1999 was 
sentenced to serve a minimum period of 13 years imprisonment pursuant to 
section 80(2A) of the Criminal Justice Act 1985. Section 80(2A), which came 
into force on 17 July 1999, extends the minimum period of imprisonment from 
10 to 13 years for the offence of murder, where that offence involves "home 
invasion". Whether that element is present is determined by reference back to the 
home invasion provisions of the Crimes Act 1961, which came into force on 
2 July 1999. 

The central issue before the Court was whether section 2(4) of the Criminal 
Justice Amendment Act (No 2) 1999, which also came into force on 17 July 
1999, requires section 80(2A) to be applied with retrospective effect, such that it 
applied to Poumako, who had committed the offence in question on 30 
November 1998. Section 2(4) provides: 

(4) Section 80 of the principal Act (as amended by this section) applies in respect of 
the making of any order under that section on or after the date of commencement of 
this section, even if the offence concerned was committed before that date. 

33 Ibid 214 per Cooke J. 
34 Supra note 29, 440-441. The particular right relied on by the Court as creating the iuconsistency 

with the established iuterpretation of s 66 was that provided for in s 23( c ). 
35 [2000] 2 NZLR 695. 
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There was complete unanimity among the five members of the Court who 
heard the case that section 2(4) is in direct conflict with section 25(g) of the Bill 
of Rights, which protects the right of a person convicted of an offence in respect 
of which the penalty has been varied between the commission of the offence and 
sentencing to the benefit of the lesser penalty. Differences arose, however, as to 
the approach the Court should take in response to that conflict. 

For the purposes of this article, it is the response suggested by the majority 
of Richardson P, Gault and Keith JJ that is of greatest interest. Although it was 
ultimately unnecessary for the majority to decide the point,36 it was suggested 
that it may be possible to interpret section 2(4) in such a way that the 
retrospective effect of section 80(2A) is limited to the date on which the home 
invasion provisions of the Crimes Act came into force, thereby restricting the 
inconsistency with the Bill of Rights to a period of 15 days. 

This interpretation was advanced by the majority, notwithstanding their 
finding that the reasoning of Henry J, who held that section 2( 4) is clear and 
unambiguous37 and that Parliament clearly intended no limitation to its 
retrospective effect,38 was unassailable.39 The majority's justification for this 
apparent inconsistency is evident from their dicta that, by virtue of section 6 of 
the Bill of Rights:40 

The meaning to be preferred is that which is consistent (or more consistent) with ... 
the Bill of Rights. It is not a matter of what the legislature ( or an individual Member) 
might have intended. 

Although Flickinger is not cited, the majority clearly agrees with an 
approach that jettisons reference to the legislature's intent, in order to ensure 
consistency with the Bill of Rights. 

Of course it would be a gross exaggeration to suggest that the reasoning 
evident in Flickinger and in the majority decision in Poumako has been the norm 
rather than the exception since the enactment of the Bill of Rights~1 In Ministry 
of Transport v Noort, 42 Cooke P himself said in reference to section 6:43 

The preference will come into play only when the enactment can be given a meaning 
consistent with the rights and freedoms. This must mean, I think, can reasonably be 
given such a meaning. A strained interpretation would not be enough. 

36 Poumako' s appeal was dismissed on other grounds. 
37 Supra note 35, para 55. 
38 Ibid paras 58-63. 
39 Ibid para 34. 
40 Ibid para 37. 
41 Poumako was decided only shortly before going to print. The impact of the majority decision 

remains to be seen. 
42 [1992] 3 NZLR 260. 
43 Ibid 272. 
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Similarly, in Moonen v Film and Literature Board of Review,44 the Court of 
Appeal emphasised that any alternative interpretation preferred under section 6 
must be "tenable".45 

However, even these notes of judicial caution create cause for concern. It 
seems that, provided a meaning is a "reasonable" or "tenable" estimate of the 
legislature's meaning, then it is a meaning which may be preferred under section 
6. Whilst this approach is obviously preferable to resorting to bare sentence 
meanings, it nevertheless suggests a misunderstanding of the nature of meaning. 
A given meaning may be a tenable or reasonable estimate of the legislature's 
meaning, but if it is not the best estimate, then it ought not to be recognised as the 
meaning of the provision. 

Given the difficulties the Court of Appeal has had, it is not surprising that the 
Courts below have also found section 6 troublesome to apply. An interesting 
example is Bailey v Whangerei District Court. 46 In that case, the main issue to be 
decided was whether an accused person is entitled to be assigned counsel of his 
or her choice under the Legal Services Act 1991. Following a detailed 
consideration of the Legal Services Act, Cartwright J concluded that "it is 
sufficiently apparent from the structure, wording, and general tenor of the Act 
that Parliament did not intend to permit applicants for criminal legal aid to 
choose their own counsel" .47 

Having reached this conclusion, her Honour nevertheless felt it necessary to 
address the following questions by virtue of section 6 of the Bill of Rights:48 

(i) Is there any possible meaning in the Legal Services Act which would allow for 
choice of lawyer by the applicant, notwithstanding that this 'possible meaning' 
may be neither the meaning intended by Parliament nor the preferred meaning 
on standard interpretation principles? 

(ii) If so, is this interpretation mandated by the Bill of Rights? 

Ultimately, Cartwright J was unable to find any meaning in the Legal Services 
Act allowing for a choice of lawyer, but the very fact that these questions were 
addressed demonstrates the problems section 6 has created for the courts. 

3. Does Section 6 Require a Departure from the Prevailing Doctrine? 

The performance of the Courts in applying section 6 raises the question: in 
enacting section 6, has Parliament instructed the Judiciary to depart from the 
prevailing doctrine of statutory interpretation in order to achieve statutory 
compliance with the Bill of Rights? 

44 [1999] 5 HRNZ 224. 
45 Ibid para 16. 
46 (1995) 13 CRNZ 231 (HC). See also the High Court decision of Blanchard J in A/wen 

Industries v Comptroller of Customs (1995) 1 HRNZ 574. 
47 Bailey, supra note 46, 236. 
48 Ibid 241-242. 
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This seems unlikely, given the radical effect an instruction to favour 
meanings other than those intended by Parliament would have on our legal 
system. Even if this was the intention, section 6 does not actually achieve this for 
two main reasons. The first is a consequence of the fact that, when interpreting 
statutes, we protect best estimates of the legislature's meaning. Section 6 simply 
uses the word "meaning". There is no express definition of the word requiring it 
to be given a meaning other than the one that it has under the prevailing doctrine. 
In statutory interpretation, "meaning" means the best estimate of the legislature's 
meaning based on a limited body of evidence. Accordingly, we must take 
"meaning" in section 6 to have the meaning that it has under the prevailing 
doctrine, as this is the best estimate of the legislature's meaning in this case. 

The second reason that section 6 does not successfully sanction a departure 
from the prevailing doctrine is that it is prevented by the instruction to the 
Judiciary in section 4 of the Bill of Rights. Section 4 provides: 

Other enactments not affected - No court shall, in relation to any enactment 
(whether passed before or after the commencement of this Bill of Rights), -

(a) Hold any provision of the enactment to be impliedly repealed or revoked, or to 
be in any way invalid or ineffective; or 

(b) Decline to apply any provision of the enactment -

by reason only that the provision is inconsistent with any provision of this Bill of 
Rights. 

If the courts use section 6 to adopt a meaning other than that intended by 
Parliament, then they are acting contrary to section 4. This point was made in 
Birch v Ministry of Transport, 49 where Fisher J refused to adopt a meaning which 
was based on the literal wording of the section, because that meaning was not in 
keeping with Parliament's intent. His Honour said that "[i]f there is a plainly 
indicated contrary meaning, s 4 of the Bill of Rights Act will prevail" .50 

For these reasons I conclude that section 6 does not justify adopting 
meanings in statutes other than those intended by Parliament. To the extent that 
decisions of the courts suggest otherwise, I respectfully submit that those 
decisions are incorrect. 

This conclusion is not surprising because, as stated above, it is unlikely that 
Parliament intended for there to be a departure. Rather, it seems probable that the 
inclusion of section 6 is the result of a misunderstanding of the prevailing 
doctrine, based on mistaken assumptions about the nature of meaning. Those 
who see section 6 as an important vehicle for achieving statutory consistency 
with the Bill of Rights, at least in regard to express meanings, greatly 
underestimate the extent to which reference to speaker's intent renders meaning 
certain. 

49 (1992) 9 CRNZ 83. 
50 Ibid 85. 



Statutory Interpretation and the Bill of Rights 15 

It may well be that the drafters of the Bill of Rights were mistaken about the 
likely application of section 6, and expected that it would apply in cases such as 
Flickinger and Poumako. However, the courts should not allow this possibility 
to justify adopting meanings other than those intended by Parliament, just 
because that is what is required for section 6 to apply in such cases. As we have 
seen when examining the intentionalist approach to statutory interpretation, when 
applying words as speakers mean them we should not refer back to the speaker's 
views about their application. This is for the very reason that seems to apply 
here: speakers can be mistaken in applying a word as they mean it. 

IV. ALTERNATIVE ROLES FOR SECTION 6 

In this part of the article I shall consider two fresh alternative roles for 
section 6: first, that section 6 requires that implied meanings should not be read 
into statutes if they are in conflict with the Bill of Rights; and secondly, that 
section 6 requires the "reading in" and "reading down" of statutes in order to 
ensure consistency with the Bill of Rights. 

1. Implications and the Bill of Rights 

(a) Implied Meanings 

To begin this discussion it is necessary to note the distinction between 
express and implied meaning. This is different from the distinction between 
sentence and speaker's meaning. Both express and implied meanings can be 
taken from either sentence or speakers' meanings. For example, irrespective of 
pragmatics, the following sentence logically implies that Socrates is mortal, but 
does not expressly assert this:51 

(1) All men are mortal and Socrates is a man. 

Conversely, as we have seen, express meanings very often depend on 
pragmatics as well as sentence meanings. In the following sentence, pragmatic 
factors are likely to dictate that it is a finance house, rather than the ground at the 
side of a river that is referred to, yet it seems proper to say that this is expressly 
stated rather than implied: 52 

(2) I took your cheque to the bank. 

Logical implications aside, it is only possible to discern implied meanings if 
pragmatics are taken into account. 53 Pragmatic factors enable us to draw 

51 Goldsworthy, supra note 20, 152. 
52 Ibid. 
53 Grice, supra note 13, 22-40. 
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implications in ordinary communication by allowing us to recognise that what 
was meant by a speaker is something other, or more, than what was expressly 
stated. 

Many implied meanings are conveyed as a result of the requirement in 
communication to constantly balance the need to provide hearers with sufficient 
information with the need to avoid unnecessary prolixity. In order to avoid 
unnecessary prolixity, speakers very often take many things for granted, 
assuming that hearers will take those things as implied by what has been 
expressed. 

An example provided by Grice demonstrates this. A is standing by an 
obviously immobilised car and is approached by B. A says "I am out of petrol" 
to which B replies: "There is a garage around the corner". In order to render B's 
utterance sufficiently informative for the purposes of their talk exchange, A needs 
to understand that B thinks that the garage has petrol to sell. However, it would 
have been unnecessarily prolix of B to have expressly stated this. Provided that 
B is trying to be helpful, it is obvious that B thinks that the garage has petrol to 
sell. Thus the meaning is implied. 54 

Because we take pragmatic factors into account when interpreting statutes, 
we would expect to be able to draw implications in statutes. Of course, the 
nature of statutory communication is such that drafters of statutes are far less 
likely to imply meanings than are ordinary speakers, because in general a 
meaning that is implied is more likely to be misunderstood or overlooked. As 
Stephen J explained in Re Castioni, 55 when drafting a statute "it is not enough to 
attain a degree of precision which a person reading in good faith can understand; 
but it is necessary to attain, if possible, a degree of precision which a person 
reading in bad faith cannot misunderstand".56 Nonetheless, it is not uncommon 
to find implied meanings in statutes, particularly those types of implications that 
arise where the draftsperson has taken a matter for granted.57 And just as 
recognising implied meanings in ordinary communication is often necessary to 
understand the intended meanings of speakers, so recognising implied meanings 
in statutes can be vital to understanding the intended meaning of the legislature. 

(b) The Potential Impact of Section 6 

There is judicial precedent to suggest that section 6 could be used to justify 
ignoring implied meanings if those meanings conflict with the provisions of the 
Bill of Rights. Francis Bennion states that "it may be held improper to find an 
implication which imposes onerous burdens".58 Bennion gives this consideration 

54 Ibid 32. 
55 [1891] 1 QB 149. 
56 Ibid 167. 
57 Evans, Statutory Interpretation, supra note 25, ch 11; see also Evans, "Parliamentary History", 

supra note 12, 22-24. 
58 Bennion, Statutory Interpretation (2 ed, 1992) 367. 
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as the reason why the courts have in the past refused to recognise implied 
meanings which have the effect of imposing further taxation on citizens. 59 

The strongest judicial support for such a use of section 6 is the decision of 
the Australian High Court in Re Bolton, ex parte Beane. 60 

The crux of the case was whether the Defence (Visiting Forces) Act 1963 
(Cth) empowered the United States authorities in Australia to detain Beane -who 
had allegedly deserted from the United States forces in Vietnam and fled to live 
in Australia - and remove him from the jurisdiction. There was no doubt that the 
Act empowered the Australian authorities to detain Beane, but in the absence of 
United States-sourced powers to detain and remove, there was little point in 
continuing to do so as Beane had committed no offence against Australian law. 

For our purposes the most important arguments were those centred on 
sections 20 and 21 of the Act. Section 20 allows the arresting authority (the 
Australian authority) to detain the person arrested for "such time as is reasonably 
necessary to enable the person to be dealt with in accordance with the next 
succeeding section". Section 21(1) states: 

Subject to this section, a person held in custody under the last preceding section shall 
be delivered into the custody of such service authority of the country to which he 
belongs and at such place in Australia as are specified in the warrant or otherwise 
directed by the authorized officer. 

The phrase "subject to this section" was included because the rest of the section 
set out an appeal procedure. Thus section 21(1) created a power to hand an 
arrested person over to the foreign power if an appeal was not pursued or failed. 
What was missing was any express grant of authority to the foreign power to 
detain a person when handed over and to remove them from the jurisdiction. But 
this could arguably have been implied from the clear purpose of permitting the 
person to be handed over. 

Justification for the implication came by comparing the 1963 Act with its 
predecessor. This allowed a deserter to be handed over to the service authority to 
which they belonged "on the coast or frontier of the Commonwealth" .61 The 
intent behind section 21(1) of the 1963 Act seems to have been to allow the 
deserter to be handed over within Australia as well as on the frontier. But in 
making this change, no express authority was given to the foreign power to detain 
and remove the deserter from jurisdiction. 

59 Attorney-General v Wilts United Dairies Ltd (1922) 91 LJ KB 897; Congreve v Home Office 
[1976] 1 All ER 697. 

60 (1987) 162 CLR 514. 
61 Defence (Visiting Forces) Act 1939 (Cth), s 8(2). 
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In the earlier English case of R v Thames Metropolitan Stipendiary 
Magistrate, ex parte Brindle, 62 which dealt with essentially similar legislation 
having a similar history, the Court of Appeal had no difficulty in implying such 
an authority. In that case Lord Denning said:63 

His detention is clearly to be implied. What is the point of handing him over except 
so that he may be returned to the unit from which he deserted or to such unit as the 
United States authorities think proper? 

Despite these points the High Court refused to derive an implication from 
section 21(1). The reasoning was that deriving the implication would allow the 
liberty of a subject to be interfered with by an implication rather than by an 
express provision. As it was put in the joint judgment of Mason, Wilson and 
Dawson JJ: "we would not be justified in reading an implication carrying such 
serious consequences for the liberty of the individual into s 21(1) of the Act".64 

Although it is never quite so explicitly stated, the Court effectively imposes a 
restraint on law-making that any interference with the liberty of the individual 
must be made expressly, not by implication. 

It is this reasoning that could be applicable under section 6 of the Bill of 
Rights; the courts could prefer express meanings over implied ones where 
reading an implication into a statute would interfere with the rights contained 
within the Bill of Rights. But is it correct to use section 6 to justify such 
reasoning? 

The problem is that implications of the type at issue in Beane are commonly 
drawn in interpreting statutes. Recognising implied meanings, when they occur, 
is simply recognising the intended meaning of the legislature. A rule stating that 
in certain situations express meanings must be preferred to implied meanings as a_ 
matter of course, without proper regard as to which represents the intended 
meaning of the legislature, is based on a mistaken understanding of meaning. 
And again section 6 does not require the judiciary to make this mistake for 
reasons discussed above: "meaning" in section 6 must be taken as "the best 
estimate of the legislature's meaning", whether it be express or implied; and 
section 4 precludes adopting a meaning other than that intended by the 
legislature. 

So far, the courts have not directly confronted the issue of whether to use 
section 6 in this way. The possibility of doing so did arise in Jaffe v Bradshaw. 65 

That case concerned the implied power ancillary to section 9 of the Serious Fraud 
Office Act 1990 to videotape interviews of suspects and arrested persons. The 
plaintiff argued that the implied power is contrary to section 14 of the Bill of 
Rights, which guarantees freedom of expression, and that it should not be upheld 
by virtue of section 6. In the event, it was unnecessary for Paterson J to consider 

62 [1975] 1 WLR 1400. 
63 Ibid 1409. 
64 Supra note 60, 520. 
65 (1998) 16 CRNZ 122. 
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the operation of section 6, as his Honour held that, pursuant to section 5 of the 
Bill of Rights, videotaping interviews was a justified limitation of the plaintiff's 
rights under section 14. 

It therefore remains unclear what the New Zealand courts will make of an 
argument such as the one which succeeded in Beane. I believe that although it 
will again be tempting to create a greater role for section 6, to do so in this way 
would be a mistake. 

2. Exceptions and the Bill of Rights 

(a) Reading In and Reading Down 

Some commentators, most notably Paul Rishworth, have suggested that 
section 6 mandates the reading in and reading down of statutes to preserve 
consistency with the Bill of Rights. Essentially, to "read in" is to supplement a 
statute - with, for example, extra procedural safeguards - so as to reflect 
concerns extraneous to the statute itself; to "read down" is to imply qualifications 
to limit the apparent scope of a statute.66 Rishworth argues that the techniques of 
reading in and reading down are consistent with orthodox principles of. statutory 
interpretation, and that accordingly section 4 does not preclude the use of the Bill 
of Rights in this way; indeed, section 6 positively encourages it.67 

Rishworth provides the Canadian case of Bhinder v Canadian National 
Railway Co 68 as an example of the use of the interpretive approach of reading 
down in order to achieve consistency with fundamental rights. In Bhinder, the 
question was whether regulations made under the Canada Labour code, requiring 
hard-hats to be worn by workers, overrode the Canadian Human Rights Act, 
taken in this context to exempt the Sikh appellant from wearing a hard-hat for 
religious reasons. Only the minority had to consider the point, but their 
conclusion was that the Human Rights Act prevailed. The effect of the minority 
decision was to create an exception to the hard-hat requirement sufficient for 
those who adhered to a religion requiring some other head-gear. 

The Court of Appeal's decision in R v Laugalis69 is cited as a New Zealand 
precedent in support of using reading down and reading in as methods of 
ensuring consistency with the Bill of Rights. In Laugalis the provision being 
interpreted was section 18(2) of the Misuse of Drugs Act 1975. The relevant 
parts of section 18(2) are as follows: 

(2) Where any member of the Police has reasonable ground for believing that there is 
in or on any ... vehicle ... any controlled drug [as described in the Schedules to the 
Act] and that an offence against this Act has been or is suspected of having been 

66 Rishworth, "Affirming the Fundamental Values of the Nation: How the Bill of Rights and the 
Human Rights Act Affect New Zealand Law" in Huscroft and Rishworth (eds), Rights and 
Freedoms (1995) 100 ("Fundamental Values"). 

67 Ibid 107. 
68 (1985) 23 DLR (4th) 481. 
69 (1993) 10 CRNZ 350. 
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committed in respect of that drug, he, and any assistants who may accompany him, 
may enter and search the ... vehicle ... as if authorised to do so by a search warrant 
under section 198 of the Summary Proceedings Act 1957 

In this case, constables had properly invoked their power under section 18(2) 
in relation to a motor vehicle, thus on the face of it there was nothing wrong. 
However the Court of Appeal held that the search was unreasonable in terms of 
section 21 of the Bill of Rights because there was ample time to obtain a warrant 
under the Summary Proceedings Act 1957, such that recourse to a warrantless 
search power was therefore unnecessary. Faced with this conflict, the Court did 
not simply invoke section 4 of the Bill of Rights, but instead read down section 
18(2) of the Misuse of Drugs Act so as to create an exception for situations where 
there is no urgency required in carrying out a search. This ensured that the 
appellant's rights under the Bill of Rights prevailed. 

Relying on cases such as Bhinder and Laugalis, Rishworth sums up his 
suggested approach to reading in and reading down in Bill of Rights cases as 
follows: 70 

[W]here the apparent legislative purpose would not be frustrated by implying an 
exception to preserve rights affirmed by the Bill of Rights then such an implication 
can properly be made. But where the exception would substantially eat into the rule 
or negate it altogether, the obvious inference is that Parliament intended there to be 
no such exception. 

In suggesting this role for section 6, Rishworth stresses that making 
exceptions to statutory provisions is perfectly legitimate under the prevailing 
doctrine of statutory interpretation. Clearly, section 6 cannot be used to justify 
the making of exceptions in a way that is inconsistent with the prevailing 
doctrine: the best estimate of the meaning of the phrase "can be given a meaning" 
in section 6 must be "can be properly given a meaning in accordance with the 
prevailing doctrine of statutory interpretation";71 and again section 4 precludes it. 
Making an exception to a statutory provision will always render that provision 
ineffective in some way, and the fact that the provision may remain effective in 
the vast majority of situations is irrelevant. For example, the decision in Laugalis 
rendered the warrantless search power under section 18(2) of the Misuse of 
Drugs Act ineffective in situations lacking in urgency. To do so by reason only 
of inconsistency with the Bill of Rights is clearly contrary to section 4. 

For these reasons it is necessary for Rishworth to stress that his suggested 
role for section 6 is consistent with the prevailing doctrine. We will now 
consider whether this claim is correct. 

70 Rishworth, "Fundamental Values", supra note 66, 105. 
71 Rish worth, "The Potential of the New Zealand Bill of Rights" (1990) NZLJ 68, 69. 
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(b) Exceptions under the Prevailing Doctrine 

Making rules necessarily involves making decisions about what should 
happen in each instance of whole classes of cases. These decisions must be made 
substantially in advance of the time for action and, as a result, are always likely 
to yield results in some particular cases that would not have been chosen by those 
who framed the rule had they anticipated the circumstances that exist in those 
cases. Hence the need for exceptions.72 

There are two ways in which a gap may arise in a particular case between the 
meaning of a law and the judgment of those who framed it such that a need for an 
exception arises: first, the meaning of a rule may include cases to which the 
judgment behind the rule does not apply at all. Secondly, the meaning of a rule 
may include cases to which the judgment behind the rule applies, but in which 
the considerations the rule depended on are outweighed by considerations not 
taken into account by the legislature, thus allowing us to assume that the 
legislature did not make a judgment because it did not foresee a case of this 

73 type. 
It is the second type of exception, the outweighing type of case, which is 

relevant to the role of section 6 of the Bill of Rights. A classic example of the 
outweighing type of case is Riggs v Palmer. 74 In that case a grandson who 
murdered his grandfather to inherit under his will was held not entitled to inherit 
on the policy grounds of preventing a person from benefiting from his or her own 
crime, even though the statutes providing for the implementation of wills made 
no exception for this type of case. Rishworth's view is that the Bill of Rights 
ought to be deemed to outweigh the considerations other statutory provisions 
depend on, provided that doing so does not frustrate the legislature's purpose. 

Some specific points must be noted if we are to understand the proper 
bounds of making exceptions under the prevailing doctrine of statutory 
interpretation. To begin with, when judging whether the point of a law applies in 
a particular case or whether the considerations on which a law depends are 
outweighed, we must take into account a common strategy in law-making. Often 
legislators frame laws that apply to a wider class than they are concerned with as 
a means of being sure of capturing the narrower class, or as a means of doing so 
in a workable way. For example, when seeking to prevent parking vehicles from 
cluttering up a particular area nearby a market which is held most weekday 
mornings, a local authority may choose to simply prohibit parking in the 
specified area Monday to Friday from 6am to midday, rather than enacting a 
more complex law requiring considerations of whether a parked vehicle is 
actually a hindrance or whether the market is still in progress or not.75 When 

72 Statutory Interpretation, supra note 25, 176. 
73 Evans, "Aristotle's Theory of Equity" in Krawietz, MacCormick and van Wright (eds), 

Prescriptive Fonnality and Nonnative Rationality in Modem Legal Systems: Festschrift for 
Robert S Summers (1994) 238 ("Aristotle's Theory"). 

74 (1889) 115 NY 506. 
75 Evans, "Aristotle's Theory", supra note 73, 241. 
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making such a law, a local authority has clearly considered cases where vehicles 
are parked within the prohibited area and time and yet are not actually a 
hindrance, but has made the judgment that the law should apply equally to such 
cases for reasons of expediency and certainty. 

A further point that must be appreciated is that equitable exceptions do not 
necessarily bring the law closer to justice or fairness, but rather put into the law 
what the lawmaker would have put in had he or she thought of the particular case. 
When using exceptions as a device of interpretation, judges ought not to be 
concerned with the quality of the judgment behind the law at all. To go that far 
would truly result in the judge being lawmaker. When properly allowed, 
exceptions simply enable the judge to meet the oversight, by putting into the law 
what the judge believes the lawmaker would have put in if he or she had thought 
of the case in question. 76 The exception must be compatible with the judgment 
made by the lawmaker. 

Finally, we must balance the need to recognise exceptions with the need to 
protect other values in the law. In everyday life we might reasonably adopt a 
policy of modifying a plan, whenever pursuing it in specific circumstances would 
damage something we value more highly than the things we had expected it to 
promote. But pursuing such a policy in regard to statutory rules would 
substantially harm the values of securing certainty and public confidence in the 
law and controlling the use of judicial power, which we seek to secure by having 
rules in the first place.77 Legal systems need to develop strategies that allow 
exceptions to be made while still protecting these values.78 

( c) Consistency of Reading In and Reading Down with the Prevailing 
Doctrine 

The difficulty with the suggested approach of reading in and reading down is 
that it simply assumes that exceptions should be read into statutes in order to 
achieve consistency with the Bill of Rights, subject only to the limit of not 
frustrating the legislature's purpose. This makes the mistake of seeing the role of 
exceptions as bringing the law closer to justice or to some other sort of ideal - in 
this case consistency with the Bill of Rights - rather than as putting into the law 
what the lawmaker would have put in had they thought of the case. 

As a result the approach completely fails to address the three essential issues: 
first, has the legislature failed to consider the type of case in question such that 
we can assume that no judgment was made in respect of this particular type of 
case? Secondly, does the consideration relevant to this type of case so clearly 
outweigh the consideration on which the statutory provision in question depends, 
that we can say with confidence that the legislature would have judged the 
provision to be outweighed in this type of case? And finally, has an established 
strategy been followed to ensure that values such as certainty and public 

76 Ibid 238. 
77 Evans, Statutory Interpretation, supra note 25, 201. 
78 Evans, "Aristotle's Theory", supra note 73,242. 
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confidence in the law are not banned? The consequence of the failure to address 
these issues is that the suggested approach of reading in and reading down would 
result in far more exceptions being read into statutes than is justified under the 
prevailing doctrine. 

The case of Laugalis, discussed above, provides an excellent illustration. 
Rish worth describes this as being "in a sense, an easy case because . . . the 
implication of an exception to protect the values underlying section 21 of the Bill 
of Rights - the right to be free of unreasonable searches - made perfect sense" .79 

But was the issue so clear-cut? For the exception to the warrantless search 
powers under the Misuse of Drugs Act to be justified, we have to conclude that 
Parliament had failed to consider cases lacking in urgency when enacting the 
statute. That Parliament would fail to consider such an obvious situation seems 
very hard to believe. 

Section 18(2) strikes as being a classic case of a lawmaker deliberately 
enacting a broad provision for reasons of expediency and effectiveness in 
achieving a particular objective. Irrespective of one's personal views on the 
matter, surely the desire to give the Police very broad powers in respect of 
searches for prohibited drugs, so as to make their job as uncomplicated as 
possible in this area, was one of the key considerations on which the provision 
depends. 

Laugalis exemplifies how the suggested approach of reading in and reading 
down fails to address issues essential to the making of exceptions. It must always 
be remembered that to make an exception to a statutory provision is to create a 
new meaning for that provision. This should only be done after the most careful 
consideration of the judgments that lie behind the law, so as to ensure the 
consistency of the new meanings with those judgments, and of the consequences 
of creating the new meaning for legal certainty. Reading in and reading down 
omit consideration of such issues. Although doing so accords the Bill of Rights a 
far greater role in statutory interpretation than is possible under the prevailing 
doctrine, this is not a result that is justified by section 6. 

V. CONCLUSION 

While the conclusions reached in this article are disappointing from the 
perspective of achieving harmony between the Bill of Rights and other statute 
law, they should not be surprising. As enacted, the Bill of Rights affirms the 
validity of legislation that is contrary to the Bill of Rights, and protects the right 
of Parliament to continue to legislate contrary to the Bill of Rights. 80 As Sir 
Geoffrey Palmer noted when introducing the Bill of Rights for its third reading in 
the House of Representatives, "the select committee recommended in 1988 that 

79 Rishworth, "Fundamental Values", supra note 66, 102-103. 
80 Subject to the "notice" restrictions imposed by s 7. 
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there should be a Bill of Ri?hts for New Zealand, and that it should recognise the 
supremacy of Parliament". 8 

Any attempt to sidestep parliamentary supremacy by requiring the courts to 
prefer meanings consistent with the Bill of Rights must fail, provided that statutes 
are properly interpreted. This is because the only meanings the courts are free to 
"prefer" are those intended by Parliament, or, in those rare cases where 
exceptions are justified, meanings that are consistent with the judgements made 
by Parliament in enacting a statutory provision. 

The fact that section 6 serves little purpose is of itself no real cause for 
objection. However, this conclusion is based on the proviso that statutes must be 
properly interpreted. We have seen that the courts do not always satisfy this 
proviso. Of course, it is inevitable that from time to time judges will make 
mistakes in interpreting statutes. But the worrisome aspect of section 6 is that 
experience suggests that it has positively encouraged illegitimate departures from 
the prevailing doctrine in some cases, and in Part IV of this article possible 
applications of section 6 have been considered that provide still more scope for 
such departures. 

It is this feature of section 6 that is objectionable and, I would argue, justifies 
a reconsideration of the merit in having the rule as part of our general approach to 
statutory interpretation. If consistency of statute law with the Bill of Rights is a 
desired goal, then this should be achieved honestly and correctly, by giving the 
courts the power to strike down inconsistent legislation. There is little to be 
gained by clinging to section 6 as a means of achieving this goal, but there is a 
great deal to be lost in terms of encouraging methods of statutory interpretation 
which neglect to properly consider the meanings intended by Parliament. 

81 (21 August 1990) 510 NZPD 3760. 
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