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I: INTRODUCTION 

We inhabit a world in which countries are becoming increasingly 
connected. Technology and trade are two of the main drivers of this 
global connectedness. New Zealand, despite its geographical isolation, is 
a relatively active participant. It has adopted trade liberalisation policies 
and deregulated its markets since 1984. New Zealand govermrients have 
managed the country's metamorphosis from a welfare state to a market
oriented state through legislation and by signing international trade 
treaties. Increasingly, New Zealand relies on export trade access to other 
countries' markets for economic survival. 

In this context of globalisation and free trade, this article will explore 
the issue of whether or not the New Zealand Government can and should 
introduce local content broadcast quotas. First, it sets out the current 
New Zealand debate about whether or not the Government should 
introduce local content quotas. Second, it begins to examine New 
Zealand's international obligations in respect of broadcasting, focussing 
in particular on a landmark decision of the High Court of Australia. 1 

Third, it continues to look at New Zealand's international commitments, 
focussing on the World Trade Organisation system. Fourth, it considers a 
range of options that might reconcile New Zealand's domestic policy 
direction with its international obligations. Finally, it considers how New 
Zealand's international commitments affect the Government's ability to 

* BA (Hons) Harvard. The author would like to thank Professor Jane Kelsey of the University of 
Auckland Faculty of Law for access to much of the material relied on for this article, and both 
Professor Kelsey and Treasa Dunworth for their inspiration and encouragement. 
Project Blue Sky Inc v Australian Broadcasting Authority (1998) 153 ALR 490. 
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make policy and how the process of making treaties affects the New 
Zealand public and the concept of democracy. 

II: THE NEW ZEALAND CHARTER DEBATE 

1. The TVNZ Draft Charter and TVNZ Bill 

Since the public sector reforms of the 1980s, Television New 
Zealand ("TVNZ"), which is fully state-owned and operates two national 
television channels, has been required to "operate as a successful 
business [and] be as profitable and efficient as comparable businesses 
that are not owned by the Crown".2 The state-owned enterprise model's 
primary emphasis on profitability has been at odds with what some see as 
the public service role that New Zealand's start-owned television 
broadcaster should play. Hon Marian Hobbs, who became Minister of 
Broadcasting when the Labour Party-led Government came to power in 
1999, has said:3 

Commercial broadcasters are not in a position to realise fully the cultural or 
civic benefits of broadcasting. They must favour broadcasting that 
maximises financial returns. The profit imperative also means that 
commercial broadcasters must target certain segments of the population as a 
whole .... My party made a commitment in its 1999 manifesto to improve 
the quality of public broadcasting and increase levels of local content on 
New Zealand television .... [We must] ensure that certain desired kinds of 
broadcast content are available to New Zealanders, in addition to what may 
be provided commercially. 

On 1 May 2001, Hobbs announced the release of the TVNZ Draft 
Charter ("the Charter").4 The Charter is intended to "apply to all those 
parts of TVNZ's operations that contribute to its broadcast content [and] 
be predominantly fulfilled through free-to-air broadcasting".5 Amongst 
its broad objectives, the Charter states that TVNZ shall:6 

2 State-Owned Enterprises Act 1986, s 4. 
3 Hobbs, "Television Funding", Address to Media Studies Class, Victoria University, 8 May 

2002, available at <http://www.beehive.govt.nzNiewDocument.cfin?DocumentID=13825> 
(last accessed 10 October 2002). 

4 Available at <http://www.executive.govt.nz/minister/hobbs/tvnz/charter2.htm> (last accessed 1 
August 2002). 

5 Ibid. 
6 Ibid. 
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I FJeature programming across all genres that informs, ent1;;rtai11s an<l 
educates New Zealand audiences . . . provide shared experiences that 
contnbutc to a sense of citizenship and national identity . . feature 
progiarnrniug llml se1 ves lhe varied interests and infonmrt1ona! needs and 
age groups within New Zealand society, including tastes and interests not 
generally catered for by other national television broadcasters ... support 
and promote the talents and creative resourcE;s of:New Zealanders and of lhe 
New Zealand film and television industry. 

The Charter also sets out son1e of the goals to ,vhich TVl\TZ shall 
. . 1 ,. 7 asp1re, we umng: 

LP]romot[ingJ understanding of fae diversity of cultures making up the New 
Zealand population . . . includ[ing] programming intended for a mass 
audience material that deals with minority interests . . . featur[ ing] 
programmes that provide for the information and entertainment needs of 
children and young people. 

fa order to give effect to the Charter, the Government introduced the 
Television New Zealand BiH in late 2001. The Bill seeks to reorganise 
TVNZ as a Charter-based Crown-owned company instead of a state
m;vned enterprise and indudes the Charter in dause 16(2). Clause 16(2) 
further states rhat "[i]n carrying out its functions, TVNZ's principal 
objective is to give effect to its Charter ... while maintaining Hs 
commercial performance". In introducing the Bill to the House of 
Representatives, Hobbs stated: 8 

The main function oi this bill changes TVNZ from a state-owned enterprise 
to "' crown-owned company operating under a statutory charter as a public 
broadcaster. It sets oui the rationale for continued public ownership of 
TVNZ .... The Charter reflects the government's broadcasting objectives for 
content. The Bill changes the TVNZ group's organisational form so that it 
is ab!e to implement the Charter while maintaining commercial performance 
in its transmission arm. 

The Commerce Select Committee subsequently reported back to the 
House on 23 April 2002.9 Passage of the Bill -was delayed by the General 
Election in July and as at October 2002, it was still before the House. 

7 Ibid. 
8 Hobbs, "First Reading of the Television New Zealand Bill", 20 December 2001, available al 

<http://www.beehive.govt.nz/ViewDocument.cfm?DocumentID=l2743> (last accessed 10 
October 2002). 

9 The Select Committee's Report is available at 
<ht(p://www/clerk.parliamentgovtnz/content/700/185bar2.pdf> (last accessed IO October 
2002). 
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Howeve1, the Lubom Party-led Administration was returned to office and 
appears to have sufficient support in the House to pass the Bill once the 
legislative backlog is cleared.10 In its 2002 Budget, the Government 
committed $12 million per year to meet costs associated with TVNZ's 
riew Charter. 11 

The Government, which intends that the changes will result in an 
increase in local content, nevertheless decided not to impose local content 
quotas, emphasising that the Charter is not "prescriptive" and that it only 
"indicates in broad terms the kind of content TVNZ is expected to 
deliver. Decisions on the detail of programming must of course always 
be taken by TVNZ."12 However, the Charter remains untested and the 
policy issue as to whether the New Zealand Government can and should 
impose local content quotas on TVNZ and possibly privately-owned 
television broadcasters remains an important one to consider. 
Additionally, the issue highlights well the way in which international 
commitments can affect a government's ability to implement policy. 

2. The Arguments for Local Content Broadcast 
Quotas 

The promotion and introduction of local content broadcast quotas can 
be supported under three general headings: 

(a) Promote a New Zealand identity; 
(b) Broadcasting is fundamental to a democratic society; and 
(c) The majority of the New Zealand public wants it. 

(a) Promote a New Zealand Identity 

The need to promote a national identity in an increasingly globalised 
world has been identified by members of both major political parties, 
National and Labour. While being ridiculed for going against the grain 
of National Party broadcasting policy, National's then Minister of 

10 Hon Steve Maharey, who replaced Hon Marian Hobbs as Minister of Broadcasting in the post
Election Cabinet reshuffle, has reaffirmed the Government's commitment to implementing the 
Charter: Maharey, "Broadcasters' Contribution to Nation Building Crucial", 24 September 
2002, available at <http://www.beehive.govt.nz/ViewDocument.cfm?DocumentID=l4956> 
(last accessed 10 October 2002). 

11 Hobbs, "Budget 2002 Funding Boost for Television Programming", 8 May 2002, available at 
<http://www.beehive.govt.nzNiewDocument.cfm?DocumentlD=13824> (last accessed 10 
October 2002). 

12 Hobbs, supra note 3. 
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Cultural Affairs, Hon Marie Hasler, initiated a study in June 1999 "to 
investigate ways of promoting a national identity through public 
broadcasting, including local content quotas on television and radio" .13 

Hasler stated that a national identity is "an intangible asset that we have 
and as we're so small and globalisation comes in on us very rapidly I 
think it's even more and more important that we have a unique identity 
and that can only be through ... our artists" .14 

The current Labour Prime Minister, Rt Hon Helen Clark, in a speech 
on Arts, Culture and Public Policy, stated that: 15 

Without a strong commitment to local content, we are subjected to the 
cultural influences of others without sufficient reinforcement from our own. 
Yet we are not a suburb of Sydney, Los Angeles, or London. We are a 
unique nation. 

The Screen Producers' and Directors' Association of New Zealand 
("SP ADA") has written that "[ c ]ombined with a charter for TVNZ, 
quotas will provide a strong platform for building New Zealand's cultural 
identity in the new century". 16 The term 'culture' was explained by the 
Ministry of Culture and Heritage in its 1999 post-election briefing to the 
incoming Minister of Broadcasting, as "a sense of cultural identity that 
embraces the cultural traditions and practices of all New Zealanders" .17 

(b) Broadcasting is Fundamental to Democracy 

The broadcasting media of radio and television pervade our society. 
An argument has been made that because of its power to reach and 
influence most people, the content of television broadcasting is "a set of 
merit goods - goods that it is socially and culturally desirable for a 
society to have whether the market will produce them or not". 18 There is, 
therefore, an explicit link betweeri broadcasting and democracy.19 As 
such, broadcasters should treat the public as citizens, not merely as 

13 Espiner, "Quota Call Derided by Ministers", The Evening Post, Wellington, New Zealand, 18 
June 1999, 13. 

14 "Minister Wants Quotas Studied", The Dominion, Wellington, New Zealand, 18 June 1999, 2. 
15 Clark, "Arts, Culture and Public Policy: PM's Speech to Winter Lecture Series", 22 August 

2000, available at <http://www.executive.govt.nz/speech.cfm?speechra1ph=32047&SR=1> (last 
accessed I August 2002). 

16 Screen Producers' and Directors' Association of New Zealand, "Discussion Paper on Local 
Content Quotas" (2000) 2. 

17 Ministry for Culture and Heritage, "Post-Election Briefing to the Minister of Broadcasting, Hon 
Marion Hobbs" (December 1999) 3. 

18 lbid 3. 
19 Ibid I 1. 
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consumers or potential advertising demographics. When members of the 
public- are treated as citizens, rather than consumers, a 'Ripple Effect' is 
created:20 

The benefits of a broadcasting service that reflects and explores what is 
going on in a country are not limited to its impact on those watching or 
listening. It has effects external to their experience, affecting the quality of 
discourse in the nation at large. 

Therefore, it is argued, there is a civic obligation on broadcasters to 
assist the public by providing a platform for social and political 
discourse. Furthermore, it is argued that because "broadcasting 
frequencies are a scarce public resource [they belong] to the nation as a 
whole".21 

(c) The Majority of the Public Wants It 

Feedback on the draft Charter received by the Minister of 
Broadcasting during the first half of 2001 was generally favourable. In a 
Ministerial Announcement issued on 1 May 2001, it was reported that out 
of 170 submissions received, "[m]ore than 70 per cent supported it in 
general". 22 

3. The Arguments Against Local Content Broadcast 
Quotas 

Introducing local content broadcast quotas can be opposed on the 
grounds that they would: 

(a) Disadvantage the public; 
(b) Be contrary to freedom of expression; 
( c) Be commercially unviable; and 
( d) Be strategically shortsighted 

20 Ibid 8 ( emphasis in the original). 
21 Ibid 3. 
22 Hobbs, "Public TV Charter Released", 1 May 2001, available at 

<http://www/beehive.govt.nz/ViewDocuments.cfm?DocumentID= 10405> (last accessed 10 
October 2002). 
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(a) Disadvantage the Public 

Tn a study conunissioned by Arthur Andersen, it was concluded that 
"viewers would be disaiivantaged by quotas because they would have 
less choice, lower qmJity and possibly fower channels if broadcasters left 
Nev, Zealand"?3 The study further concluded that "'supplying more local 
progi;ammes did not guarantee they would be watched"'.24 

(b) Contrary to Freedom of Expression 

In an editorial publishe.-::£ in The Evening Post, the following 
arguments vvere proffered against 1:he imposition of content quotas on 
television and radio:25 

This newspaper has consistently opposed statutory quotas governing radio 
and television content, and with good reason. By dictating to TV and radio 
companies wbat they must broadcast, quotas apply an elen1ent of 
compulsion that is antithetical to a free media industry and thus is 
philosophically objectionable. 

The editorial also pointed out that content quotas vvmdd amount to 
"interference in the marketplace'" and pate:·nalism by "effectively 
detennin[ing] \vhat the public n:iay see ::md hear".26 

(c) Cmnmercially Unviable 

In The Dominion, TVl¾TZ's Communications f✓fanager, Liam Jeory, 
commented that "the trouble is that your buck buys you more foreign 

' 'I 1 ,,27 I . ' • programmes tnan JLOCa_ programmes . mportmg reauy-maae 
programmes costs a fraction of what is required to produce locally made 
television programmes. 

Furthermore, because locally made te1evision programmes do not 
guarantee viewers, an argument can be made by broadcasters that their 
advertising revenue will decline during the periods in which they are 
forced to show local content. 

23 Cleave, "Foreign Owners Fear TV Quotas", The New Zealand Herald, Auckland, New 
Zealaxid, 25 August 2000. 

24 Ibid, 
25 "Growing Push for Quotas", The Evening Post, Wellington, New Zealand, 19 June 1999, 6, 
26 Ibid, 
27 Ryan, "TV Local Content Level 'Unacceptable"', The Dominion, \Ve!lington, New Zealand, l 

July 1999, 8, 
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(d) Strategically Shortsighted 

According to Bruce VVallace of the Television Broadcasters' Council, 
"lqJuotas and detailed, heavy-handed regulations are .largely things of the 
past. The future of television 'Will see people seeking entertainment, 
education or i,nformation from wherever they want, whenever they 
want"?8 The effect of T'vVallace's predictiofr is that the proliferation of 
digital pay-TV is inevitable and will surpass existing technology and 
render any policy concerning local conteni quotas redundant 

4. Su111un1iH'Y 

Marian Hobbs' Charter for TV1,.,TZ and the TVNZ BHl reignited a 
debate that goes to the very essence of l\[e\v Zealand society. H touches 
on concepts of democracy, of freedom of expression, of com_1_ne,'cial 
realities and cornmunity identity, of govern:rnent interference and global 
technologies. H is a debate in 1Nhich almost every person can participate, 
about which every citizen and consumer, policy-maker and programmer, 
has an opinion. 

The following section of this article 'Will examine issues and events 
that faH outside the scope of policy-makers, citizens, consumers, 
prograrnme-rnakers, broadcasters and advertisers, Yet, these issues and 
events have such an impact on the debate and' the future direction of 
broadcasting in l\fovv Zealand that it is impossible to consider tlhe national 
debate on local content quotas \vlthout regard to them. 

III: BLUE SIQES OVER AUST]lALIA 

1. Contie:d 

fa September 1995, the Australian Broadcasting Authority ("ABA") 
completed a review of its Australian content requirements for com1nercial 
television, as it is empowered to do under section 122 of the Broadcasting 
Services Act 1992 (Cth). Section 122 provides: 

(1) The ABA must, by notice in writing: 

28 Zander, "What you See is what you Pay for", Listener, Auckland, New Zealand, 19 August 
2000, 34. 
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(a) determine standards that are to be observed by commercial 
television broadcasting licensees; and 
(b) determine standards that are to be observed by cormmmity television 
broadcastirrg licensees. 

(2) Standards under subsection (1) for commercial television broadcasting 1 
licensees are to relate to: 
(a) programs for children; and 
(b) the Australian content of programs. 

(3) Standards under subsection (1) for community television broadcasting 
licensees are to relate to p~grams for children. 
( 4) Standards most not be inconsistent with this Act or the regulations. 
[Emphasis added] · 

Out of the ABA review was created the Australian Content Standard 
1995 ("the Standard"), which came into effect on 1 January 1996 and set 
the local content quotas for Australian programmes. Clause 9 of the 
Standard, headed "Australian transmission quota", provides: 

(1) Subject to subclause (3), until the end of 1997, Australian programs must 
be at least 50% of all programming broadcast between 6.00 am and 
midnight in a year that was made without financial assistance from the 
television production fund. 
(2) Subject to subclause (3), from the beginning of 1998, Australian 
programs must be at least 55% of all programming broadcast between 6.00 
am and midnight in a year that was made without financial assistance from 
the television production fund. 
(3) If an Australian program: 

is first release sports coverage; and 
begins before midnight and ends on the next day; 
the part of the program broadcast between midnight and 2.00 am is 
taken to have been broadcast between 6.00 am and midnight. 

In its review, however, the ABA concluded that New Zealand 
persons and New Zealand-made programmes do not fit within the 
definition of an "Australian program" for the purposes of the Standard. 
This conclusion was based on claus·e 7 of the Standard, which defines an 
Australian programme as essentially one that is "produced under the 
creative control of Australians who ensure an Australian perspective": 

(1) A program is an Australian program if: 
(a) it is produced under the creative control of Australians who ensure 
an Australian perspective, as only evidenced by the program's 
compliance with subclause (2), subclause (3) or subclause (4); and 
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(b) il was made withoul financial assistance from the television 
production fund. 

(2) A program is an Australian program if: 
(a) the Minister for Communication and the Arts has issued a final 
certificate under section 124ZAC of Division lOBA of Part III of the 
Income Tax Assessment Act 1936 in relation to the program; and 
(b) the certificate is in force. 

(3) A program is an Australian program if it has been made pursuant to an 
agreement or arrangement between the Government of Australia or an 
authority of the Government of Australia and the Government of another 
country. 

The effect of the ABA's conclusion was that New Zealand-made 
programmes co1;1ld not be considered as part of the overall Australian 
local content quotas. 

2. Grounds of the Action 

In response, Project Blue Sky Inc ("Blue Sky"), a body representing 
New Zealand film and television production industry members, travelled 
to Australia to sue the ABA for breaching its commitments in 
international law. In particular, Blue Sky was concerned that the ABA's 
Standard contravened Australia's international treaty obligations under 
the Australia New Zealand Closer Economic Relations Trade Agreement 
1983 ("the CER") and its associated Protocol on Trade in Services 1988 
("the Protocol") by not according national treatment to New Zealand 
programmes. 

Blue Sky brought proceedings in Australia under section 160 of the 
Broadcasting Services Act 1992 (Cth), primarily because section 160 
incorporates into Australian municipal law the terms and obligations of 
the CER and the Protocol by imposing the following general obligations 
on theABA: 

The ABA is to perform its functions in a manner consistent with: 
(a) the objects of this Act and the regulatory policy described in section 
4;and 
(b) any general policies of the Government notified by the Minister 
under section 161; and 
( c) any directions given by the Minster in accordance with this Act; and 
( d) Australia's obligations under any convention to which Australia is a 
party or any agreement between Australia and a foreign country. 
[Emphasis added] 
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Relying on wbscction (d), Bhw Sky urgued that the ADA. Standu1d 
was i11vali<l because lhe ABA had not performed its functwn consistently 
with Australia's ohligations under un "agreement between Austrnlia and a 
foreign country", namely 1'\fow Zealand, In p11rticulc11, the St.::1.whwJ 
breached articles 4 and 5(1) of the Protocol. 

Aiiicle 2 of the Protocol explains that the Protocol was intended to 
apply: 

[T]o any measure in existence or proposed of a Member State that relates or 
affects the provision of a service by or on behalf of the other Member State 
within or into the territory of the first Member State. 

Therefore, the Protocol prima fucie covers television programming 
services in both Australia and New Zealand because in 1992 the New 
Zealand Goverl1ment removed Television and Broadcasting Services 
from its Hst of reservations to the Protocol. 

Article 4 of the Protocol, vvhich covers Inarket access rights, 
provides: 

Each J'vlernber State shall grant to persons of the other Member State and 
services provided by them access rights in its market no fess favourabie 
than those allowed to its ovrn persons and services provided by them. 
[Emphasis added] 

Article 5(1), vvhich concerns national treatment, provides: 

Each Member State shaH accord to persons of the other Member State and 
services provided by them treatment no less favourable than that accorded 
in like circumstances to its persons and services provided by them" 
[Emphasis added] 

The litigatio!l began il1 1996 in the Federal Court, then went on 
appeal to the Full Federal Court fate in 1996, and finally ended up in the 
High Court of Australia in 1997. 

In the Federal Court, Davies J made a declaration that the Standard 
was "invalid to the extent to which it fail[ ed] to be consistent with the 
Protocol".29 His Honour ordered that the Standard be set aside from 31 

29 Project Blue Sky Inc v Australian Broadcasting Authority (26 August 1996) unreported, Fed C, 
cited by Brennan CJ in Project Blue Sky Inc v Australian Broadcasting Authority, supra note 1, 
494. 
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December 1996 unless it were revokeci or varied beforehand so as to 
comply with the Protocol.30 

In the Full Court of the Federal Court, the majority (Wilcox and Finn 
JJ with Northrop J dissenting) upheld the ABA's appeal and held that the 
Standard was valid.31 However, the Full Court did grant Blue Sky special 
leave to appeal to the High Court of Australia. The difficulty of the case 
for their Honours was that sections 122 and 160 of the Broadcasting 
Services Act seemed to be irreconcilable. Their Honours concluded 
that:32 

Parliament has given the ABA two mutually inconsistent instructions. It has 
said, first, that the ABA is to provide for preferential treatment of Australian 
programs, but, second, that it is to do so even-handedly as between Australia 
and New Zealand. 

Their Honours resolved the perceived irreconcilability of the two 
sections by applying the principle generalia specialibus non derogant: 
that the specific should prevail over the general. 33 Furthermore, the Full 
Court stated that because the term "Australian content" was not defined 
in the Broadcasting Services Act or in the Standard, "the two words must 
be given their ordinary meaning".34 The ordinary meaning of 
"Australian", despite the fact that "Australia and New Zealand have 
much in common" was determined by their Honours not to include New 
Zealand or a New Zealand-made programme.35 

In the High Court of Australia, their Honours concluded that section 
160( d) is mandatory. Brennan CJ stated that:36 

The Act empowers the ABA to determine a program standard that relates to 
the Australian content of programs only to the extent that the standard is 
consistent with Australia's obligations under Arts 4 and 5(1) of the Protocol 
.... [The Standard] is therefore invalid. 

However, McHugh, Gummow, Kirby and Hayne JJ held that "the 
best interpretation of section 160 is that, while it imposes a legal duty on 
the ABA, an act done in breach of its provisions is not invalid".37 The 
reasons proffered by their Honours for reaching this conclusion included 

30·· Ibid. 
31 (1996) 141 ALR 397,415. 
32 Ibid 413. 
33 Ibid 415. 
34 Ibid 413. 
35 Ibid. 
36 Supra note 1,504. 
37 Ibid 518. 
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the fact that Australia is party to over 900 intemalional treaties, and that 
"[e]xpense, inconvenience and loss of investor confidence must be 
regarded as real possibilities if acts done in bniach of s[ ection] 160 are 
invalid". 38 

4. Conclusion 

The effect of this decision is that Blue Sky won what amounts to a 
moral victory. Their Honours held that the ABA breached section 160 
but the breach was not deemed to be sufficient to render the Standard 
invalid, despite the fact that clause 9 was held to have been unlawfully 
made. One of the orders of the judgment, however, empowered both 
parties to apply for relief through other avenues, such as under any 
dispute resolution procedures provided under the Protocol or other 
relevant agreement. Unfortunately for Blue Sky, neither. the CER nor the 
Protocol provides for any dispute resolution or compensation 
procedures. 39 

When considered in the context of the TVNZ Charter debate, the 
effect of the CER and the Protocol on New Zealand's domestic 
broadcasting policy is that because Blue Sky won recognition for New 
Zealand programming for Australian content, the same interpretation will 
similarly apply to Australian programmes in New Zealand. 

In 1998, only two hours of New Zealand programming were featured 
on Australian commercial television.40 By comparison, the New Zealand 
television market is saturated by more than 2000 hours per year of 
Australian television programmes such as Home and Away, Big Brother, 
Water Rats, Crocodile Hunter and Blue Heelers.41 

38 Ibid. 
39 Whereas the WTO/GA TS system provides for strict compensatory and disputes resolution 

procedures. 
40 Screen Producers' and Directors' Association of New Zealand (SPADA), "Submission to the 

Foreign Affairs, Defence and Trade Committee on the Inquiry into New Zealand's Economic 
and Trade Relationship With Australia" (7 June 2000) para 16, referring to a screening of the 
New Zealand film Once Were Warriors. 

41 Ibid. 
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TV: GREY SKTF,S OVER GENEVA 

1. New Zealand and the WTO System 

The General Agreement on Trade in Services ("GATS") is one of the 
"covered agreements" found at Annex 1B of the Marrakesh Agreement 
that established the World Trade Organisation ("the WTO 
Agreemenl").42 New Zealand signed the WTO Agreement on 15 April 
1994 and after enacting implementing legislation, accepted the 
Agreement on 7 December 1994. The WTO Agreement entered into 
force on 1 January 1995. 

Under article II.2 of the WTO Agreement, the GATS comprises an 
annexed "Multilateral Trade Agreement" which is binding on all 
members. Therefore, the GATS automatically entered into force for New 
Zealand at the same time as the WTO Agreement. Consequently, under 
article XV of the WTO Agreement, if New Zealand ever wished to 
withdraw from the GATS, it would necessarily mean withdrawing from 
the WTO, and vice versa. 

2. The GATS 

( a) General Scheme and Purpose 

The leading provision of the GATS is article II, which sets out the 
"most-favoured nation treatment" principle. Under this provision, every 
member state of the WTO/GATS must "accord immediately and 
unconditionally to services and service suppliers of any other member 
treatment no less favourable than it accords to like services and service 
suppliers of any other country". Therefore, in respect of any service 
covered by the GATS, each member agrees not to take any legislative, 
administrative or other measures affecting trade in services that would 
have the effect of excluding any other member's trade in those services. 

Under article XX, each member state is required to set out in a 
Schedule appended to the GATS, the commitments it undertakes towards 
other WTO members in relation to market access ( article XVI) and 

42 Other "covered agreements" include the General Agreement on Tariffs and Trade (GATT), 
found at Annex IA of the Marrakesh Agreement, and the Agreement on Trade-Related Aspects 
of Intellectual Property, found at Annex IC. The Disputes Settlement Understanding that 
covers all covered agreements is found at Annex B. 
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national treatment ( article XVII) in at least one sector or sub-sector of 
services. 

Articles XVI and XVII of the GA TS are similar to the market access 
and national treatment articles of the Protocol set out above. Article 
XVI.I of the GATS provides: 

With respect to market access through the modes of supply identified in 
Article I, each member shall accord services and service suppliers of any 
other Member treatment no less favourable than that provided for under the 
terms, limitations and conditions agreed and specified in its Schedule. 

Article XVI. I of the GA TS provides: 

In the sectors inscribed in its Schedule, and subject to any conditions and 
qualifications set out therein, each Member shall accord to services and 
service suppliers of any other Member, in respect of all measures affecting 
the supply of services, treatment no less favourable than that it accords to its 
own like services and service suppliers. 

Furthermore, Article XVI.2 provides: 

In sectors where market access commitments are undertaken, the measures 
which a Member shall not maintain or adopt either on the basis of a regional 
subdivision or on the basis of its entire territory, unless otherwise specified 
in its Schedule, are defined as: 

(a) limitations on the number of service suppliers whether in the form of 
numerical quotas, monopolies, exclusive service suppliers or the 
requirements of an economic needs test; 
(b) limitations on the total value of service transactions or assets in the 
form of numerical quotas or the requirement of an economic needs test; 
(c) limitations on the total number of service operations or on the total 
quantity of service output expressed in terms of designated numerical 
units in the form of quotas or the requirement of an economic needs test 
... [Emphasis added] 

(b) New Zealand's Commitments in the Audio-Visual 
Services Sector 

The relevant service sector, for the purposes of the TVNZ Charter 
debate, is Audio-Visual Services. In setting out the services in each 
sector to which a member wishes to commit, the GATS provides an 
elaborate system and special terminology that allows each member to 
choose in which respects, and to what extent and with what limitations, it 
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will allow other members (foreign countries) into its market to provide a 
service in a particular sector. 

The importance of this system is that it provides each member with 
the freedom to commit either to completely free access or limited access 
to its local market. Therefore, a member can choose how liberally or 
restrictively it will offer market access and national treatment to other 
WTO members before it attaches its Schedule of commitments .. 

However, once the member fixes and annexes its Schedule to the 
GATS, the member is bound from then onwards to those commitments 
and cannot alter them except by a very difficult amendment process as 
outlined in the WTO Agreement. 43 

The GATS allows a member country to set out its commitments in a 
service sector according to four standard "Modes of Supply". These 
modes of supply have been explained by the Ministry of Foreign Affairs 
and Trade ("MFAT") as:44 

MODE 1 - "cross-border supply": services produced in one country and 
supplied to and consumed wholly in another country (for example, a New 
Zealand architect providing design drawings to a Canadian consumer 
through the post of via telecommunications networks); 

MODE 2 - "consumption abroad": services supplied in the territory of one 
country to the consumers of another country (for example, adventure tours 
supplied by a New Zealand country to Japanese tourists); 

MODE 3 - "commercial presence": services supplied through the presence 
of a company or partnership of one country in the territory of another 
country (for example, a New Zealand engineering company selling 
engineering services through a subsidiary or branch to consumers in 
Indonesia); 

MODE 4 - "presence of natural persons": services supplied through the 
presence of an individual from one country to consumers in another country 
(for example, a New Zealand-based engineer travelling to Thailand to 
manage a particular construction project). 

43 See infra for discussion of the WTO amendment provisions. 
44 Ministry of Foreign Affairs and Trade, "Question of a 'Local Content Quota"', legal advisory 

opinion prepared by Tony Small, commissioned by the Ministry of Commerce (28 August 
1998) 2-3. 
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Furthermore, the GA TS provides for the ability of each member to 
stipulate its Horizontal Commitments which are commitments that apply 
to all sectors the member has elected to include in its Schedule. This 
allows a member to stipulate certain limitations across all sectors, not just 
in certain sectors or for certain modes of supply. In this regard, New 
Zealand reserved to itself the option to accord more favourable treatment 
to Maori persons or organisations across all modes of supply, and limited 
Mode of Supply 3, concerning commercial presence, to the extent that 
any overseas organisation must obtain the consent of the Overseas 
Investment Commission before purchasing rural land, as set out in the 
Overseas Investment Act 1973. However, none of the Horizontal 
Commitments New Zealand made has a direct impact on broadcasting 
and audio-visual services, except to the extent that New Zealand reserved 
the option to allocate a minimum of 6 per cent of the Broadcasting 
Commission's budget to Maori programming and to provide assistance to 
the film industry through the Film Commission.45 

Nowhere in the Schedule has New Zealand reserved the option or 
right to implement local content broadcast quotas. Therefore, "the 
establishment of a typical local content quota system would clearly 
constitute an infringement of New Zealand's market access commitments 
under GATS article XVI, and specifically under article XVI.2(c)".46 

Furthermore, any local content quota:47 

[O]n the lines, say, of the Australian Content Standard used across the 
Tasman . . . would also be considered automatically as infringing Article 
XVII on national treatment, in that it would accord to foreign services and 
service suppliers treatment less favourable than that accorded to New 
Zealand like services and service suppliers. 

MF AT further notes that: 48 

It would follow that the New Zealand Government could have avoided the 
conclusion reached ... above if it had included a reservation as to some form 
of quota system in the second ( or market access) column of its GATS 
Schedule sector on Audio-visual Services. That option was not taken. 

45 Ibid4. 
46 Ibid 12. 
47 Ibid 7. 
48 Ibid. 
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(c) Why New Zealand Decided not to Reserve Local 
Content Quotas 

689 

In the light of the conclusion reached by MF AT that the introduction 
of local content quotas on television would breach New Zealand's 
commitments under the GA TS, it is prudent to consider the reasons why 
the New Zealand Government at the time did not make reservations to 
allow for the introduction of quotas. In another paper prepared by 
MF AT, this time for the Ministry of Economic Development, the context 
and background of New Zealand's consideration of audio-visual services 
commitments during the Uruguay Round of the GATS negotiations was 
set out.49 It explains the policy reasons why New Zealand elected not to 
include reservations that would have allowed for the future introduction 
oflocal content quotas. 

In early 1990, MFAT (then the Ministry of External Relations and 
Trade ("MERT")) consulted a number of government departments for 
input into the direction and content of New Zealand's negotiations with 
respect to market access and national treatment for GATS service sectors. 
In the original negotiation offer despatched by MFAT in December 1990, 
with the clearance of the Ministers of Immigration, Finance, Tourism, 
Transport, Communications and Commerce, New Zealand reserved a 
general ability to introduce "local TV and radio quotas" in the column on 
conditions and qualifications on national treatment.50 The Ministry of 
Commerce added that "[t]he reference to tv and radio quotas should 
remain. Although there are no legal requirements for quotas at present, 
this is not to say this will be the case in the future". 51 Added to the 
general off er was a piece of commentary in which local content quotas 
were referred to as among "the most important factors with regard to 
broadcasting". 52 

In November 1991, however, as the negotiations proceeded, New 
Zealand's next offer included no reservations as to local content quotas. 
The Ministry of Commerce noted that:53 

49 Ministry of Foreign Affairs and Trade, "Historical Note on the Consideration Given in New 
Zealand to the 'Audio-visual Services' Sector of NZ's 'Schedule of Specific Commitments' 
under the General Agreement on Trade in Services (GATS)", prepared by Tony Small for the 
Ministry of Economic Development (1998). 

50 Ibid 2. 
51 Ibid 3. 
52 Ibid (see Annex C). 
53 Ibid (See Annex D). 
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We have not included areas where the Government's present policies dearly 
would not require reservations to be entered, even though those areas could 
conceivably he the subject of regulation in the future. One such example is 
mandatory local content for television and radio. Nevertheless, you may 
wish to consider whether it would be desirable to include such areas to 
protect New Zealand's future options. 

MERT cautioned the Ministers that "we would be prevented from 
introducing quotas in the future . . . unless we wished to enter a 
modification to our Schedule [which] carries with it the obligation to 
negotiate a compensatory adjustment elsewhere in the Schedule".54 

Cabinet approved the new direction and the revised offer 011 services was 
tabled in the Round in January 1992. It did not refer to any question of 
local content quotas.55 

MERT again cautioned the Ministers in 1993 that New Zealand will 
be bound "not to make these service sectors more restrictive to GA TS 
signatories in the future",56 and briefed the then Prime Minister on the 
ramifications of the offer on the audio-visual sector. However, the Prime 
Minister confirmed that the offer should stand.57 On 23 March 1994, 
Cabinet authorised New Zealand's signature of the Round's final 
documents, including New Zealand's Schedule commitments. 

New Zealand's main strategy in the GATS services negotiations 
was:58 

[T]o lead by good example both because of the intrinsic value we see in 
liberalisation in services trade for the long term and also in order to build up 
collateral in this area of the negotiation to underpin our position in other 
areas of the Round where our critical agricultural interests are at stake. 

In June 1993, it became clear that in order to achieve the overall 
strategy, one of New Zealand's tactics was to offer up relatively 
unlimited access to audio-visual services. In particular, the United States 
"[f]uelled by powerful lobbies such as the American Motion Picture 
Association ... made enhanced access commitments for its A-V exporters 
a sine qua non for signing on to the GATS".59 Many European 
Community states, Canada and Australia had "serious difficulties with 

54 Ibid4. 
55 Ibid (see Annex F). 
56 Ibid 6. 
57 Ibid 8. 
58 Ibid 1, referring to a paper on the GATS put to the Cabinet Enterprise, Growth and 

Employment Committee in late 1991. 
59 Ibid 5, referring to a fax from MFAT to the Ministry of Cultural Affairs in June 1993. 
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exposing audio-visual services to the same disciplines under the OATS as 
other sectors"60 on the basis that the audio-visual sector is primarily a 
cultural industry and, as such, should he protected from cultural 
saturation by the United States. 61 

Consequently, New Zealand's liberal Schedule elicited strong 
approval from the United States. In a letter from the United States 
International Trade Commission to the New Zealand Embassy in 
Washington dated 7 March 1997, it was stated that:62 

From our review thus far, New Zealand's schedule appears to be among the 
best in terms of the level of industry coverage and the number of full 
commitments to market access and national treatment. 

3. Conclusion 

The New Zealand Government's reasons for withdrawing the local 
content quotas reservation from the OATS Schedule were, therefore, a 
symbolic and real gesture of New Zealand's commitment to free trade. 
However, this gesture seems to have been made at the expense of future 
attempts to protect domestic cultural industries. 

V: OPTIONS FOR NEW ZEALAND 

In view of New Zealand's binding commitments to provide relatively 
unlimited market access and national treatment to other WTO members 
in the audio-visual services sector, it is clear that the introduction of local 
content quotas would be a direct breach of the OATS which, as a 
"covered agreement", would trigger the WTO Disputes Settlement 
Understanding ("DSU") procedures. 

The following section explores New Zealand's options, and the likely 
consequences of them, with respect to local content quotas. In particular, 
there are five options available to New Zealand. These are: 

1. Introduce local content quotas directly and face the penalties as 
set out in the WTO agreement; 

60 Ibid 5. 
61 Ibid 7, referring to a memorandum from the Ministry of Commerce to the Minister of 

Communications on 17 December 1993. 
62 Ibid 1. 
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2. Att,empt to introduce local content quotas indirectly to o v.::.id the 
penalties if possible; 

3. Mollify New Zealand':•: commitments to aHow frn- rtnotas; 
,t 1iVithdrav;, from. thto VifTO/GATS; or 
5. The T\TNZ BiH 

1f Nf:'N /'.!;':a land w~r~ tn introduce quotas, this vmuld likely give rfae 
tc- a dispute at the °\)ilTO 'vvith any "affocted member". Pottntial "affected 
members" include the United States. 'vvhose audk1-visua1 sectm· 
dominates the vvodd market;63 Japan, which invests heavily in the United 
States entertainment industry; Canada; Ireland; the United Kingdom; 
Austnlia; anc't any other state from which New ZezJand soun:;es 
television programmes. 

Under the DSU, Nevv ZealaPd 0,vould be subject to five broad stages 
of dispute settlernent First, under article 4 of the DSU, New Zeahmd 
would be required to consult with every affected member vvithin a _period 
of 60 days with a view towards negotiating compensation or other means 
of setdentent. Given the lm1g list of potentially affected aembers, New 
Zealand would not likely be able to afford to pay compenscction to them 
a1L 

If no agreement were reached, New Zealand 'Nmlld then be obliged to 
proceed to the Panel stage. At this point a disputes panel 'Would be 
established by the Disputes Settlement Body ("DSB") under article 6 of 
the DSU to meet 'vvith the parties ,md 'vvrite a report of findiugs and 
recommendations. The DSU report would automatically be adopted 
unless faere vvas consensus among aU members of the 'NTO not to adopt 
it. Unless Nev.r Zeafafld ,Nere to appeal 011 points of law (the possible 
third stage), the report 101mlld be adopted by the DSB under artides 16 
and 17, and Nevv Zealand would be required to implement the report 
findings under article 21(3) within "a reasonable period of time". Nevi 
Zeafancl would also be obliged iro report to the WTO within 30 days as to 
how New Zealand Yvotlid comply with the report findings, or negotiate 
compensation with aH affected members under article 22(2). 

ff New Zealand vvere to fail to implement the report fincHngs, or to 
pay compensation as agreed under article 22, or even to agree to 
compensation amounts, the DSB would be able to authorise ret&liation by 

63 For example, 85 per cent of films screened worldwide are made in Hollywood: see SPADA's 
Subn1ission to the Cabinet Foreign L~.._ffairs, D1efence a11d Trade C0111111ittee, supra note 40~ para 
27, 
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affected members under articles 22(2) and 22(6 ). This would mean that 
affected members could impose similar quotas or, more severely, the 
DSB wnl<l authorise cross-retaliation by affected members under article 
22(3). Cross-retaliation could result in New Zealand being frozen out of 
other sectors or other covered agreements. Such authorisation could 
potentially be disastrous for New Zealand if, for example, the DSB were 
to authorise restrictions by affected members in the agricultural sector. 

Therefore, the consequences for New Zealand of breaching the 
GATS knowingly are potentially devastating. 

2. Introduce Local Content Quotas Indirectly 

(a) Make Programmes "About" New Zealand 

In order to try to avoid breaching the GATS, some have suggested 
that New Zealand introduce an obligation for broadcasters to make 
programmes about New Zealand as a way of ensuring local content 
without preventing foreign programme-makers from making it. 
However, this approach would also likely be a breach of national 
treatment (article XVII of the GATS) insofar as it might amount to de 
jure rather than de facto discrimination against foreign service-providers 
by placing New Zealand service-providers in a "more favourable position 
... [thereby] 'modi:flying] the conditions of competition in favour of the 
services and service suppliers' of New Zealand".64 

(b) Donate a Portion of Advertising Revenue 

Another option canvassed is to require broadcasters to allocate part of 
their advertising revenue to local production "without imposing any 
formal obligation that the resulting product be shown on TV here".65 

MF AT categorically dismisses this option because it has the "obvious 
intent . . . of putting foreign services . . . at a competitive disadvantage" 
and, therefore, would be prohibited under article XVII on national 
treatment. 66 

64 Ministry of Foreign Affairs and Trade, supra note 44, 10. 
65 Ibid 11, referring to a suggestion made by Tony Simpson. 
66 Ibid 11. 
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(c) Introduce Subsidies 

Introducing subsidies for New Zealand programmes might breach 
national treatment commitments also. However, this depends on one's 
interpretation of 'subsidies'. According to MF AT, subsidies are 
prohibited unless reserved in the Schedule, because of their "distortive 
effects" on trade in services.67 According to Professor Jane Kelsey,68 this 
depends on the interpretation of article XV, the article that specifically 
addresses subsidies.69 Article XV requires members to "develop a 
discipline to avoid the trade-distortive effects of subsidies". Kelsey 
points out that the emphasis is on the trade-distorting effects of subsidies, 
or those subsidies that actually distort trade, not necessarily subsidies in 
general. 7° Furthermore, even if article XV is intended to cover all 
subsidies, Kelsey contends that because the remedy available to a 
member when another member imposes trade-distortive subsidies is to 
request consultations:71 

By implication, such subsidies are not subject to the other GATS provisions 
to which formal dispute settlement procedures apply. The lack of any 
definitive interpretation of the coverage of subsidies was confirmed by 
MFAT officials in response to a query from Aus[tralia] about NZ's 
education commitments in April 2000. 

Subsidies may, therefore, be a way of increasing local content 
without having to introduce local content quotas formally. However, it is 
clear that MF AT would not advise the Government to implement a 
subsidies-based content policy, possibly for the reason that subsidies 
would modify the conditions of competition in favour of New Zealand 
producers, thereby distorting trade. 

(d) Wait (and Pray) for Voluntary Quotas 

The most interesting, and possibly most optimistic, option is to wait 
for broadcasters to impose local content quotas on themselves 
voluntarily. However, even if broadcasters were to impose quotas on 

67 Ibid, referring to the GATS Scheduling Guide "originally issued to negotiating delegations for 
the purpose of providing information on how to schedule their initial country commitments" 
and the OECD guidance paper on the GATS. 

68 Professor of Law and Politics, University of Auckland. 
69 Kelsey, "The Implications of GATS and CER for Local Content Quotas", briefing paper for 

broadcasters (June 2000) 3. 
70 Ibid 3. 
71 Ibid. 
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themselves, only privately owned broadcasters would be allowed to do so 
under the GATS. Article 1.3(a) of the GATS establishes that the GATS 
applies to measures hy memhers, which includes central, regional or local 
government bodies and non-governmental bodies "m the exercise of 
powers delegated by central, regional or local governments or 
authorities". Every member is required to "take such reasonable 
measures as may be available to it to ensure their observance by regional 
and local governments and authorities and non-governmental bodies 
within its territory". TVNZ's two broadcast channels, TVl and TV2, 
would necessarily be caught by this provision because of TVNZ's status 
as a state-owned enterprise. Therefore, the Government is under an 
obligation actively to discourage local content quotas for TVl and TV2. 
This means that only TV3, TV4, Prime and the pay-channels such as Sky 
TV could voluntarily impose local content quotas and not cause the New 
Zealand Government to breach the GATS. Nevertheless, foreign service 
suppliers could still "ask their Government to investigate and take 
action".72 

3. Modify the Commitments Schedule 

New Zealand could attempt a more cautious option by modifying its 
Schedule of Commitments to include local content quotas. However, 
modification has never been attempted by a member to date,73 and this is 
most likely because the modification procedure under article XXI is 
discouraging if not an outright deterrent. It is a time-consuming and 
expensive process, and the likely result would be that New Zealand 
would have to compensate each and every affected member on a most
favoured nation basis. If no agreement regarding compensatory 
adjustments were reached, the issue would go to arbitration under a panel 
of trade experts. And, similar to the enforcement procedures canvassed 
above, if New Zealand did not comply with the arbitration findings, any 
affected member would be authorised to retaliate, or cross-retaliate, by 
withdrawing equivalent service benefits to New Zealand. 

Furthermore, even if New Zealand were successful in modifying its 
commitments to allow for the introduction of local content quotas, the 
quotas would necessarily have to apply equally to Australian audio-visual 

72 Ministry of Foreign Affairs and Trade, "Local Content Quotas for Broadcasting", letter to the 
Secretary of Cultural Affairs (27 August 1999) 2. 

73 As at 23 December 1999, cited in a letter from the Ministry of Foreign Affairs and Trade to the 
Minister for Trade Negotiations (23 December 1999) 2. 
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service suppliers because of the CER, the Protocol and the Blue Sky 
decision. 74 

·v✓hile withdrawal from the GATS and \J\/TO is an optio11, it is not a 
reaHstic one, New Zealand is an active and vocal supporter oHhe system 
and of trade liberalisation generally. A former Priine }/Iinister, Rt Hon 
Iviike Moore, has recently completed his krm as Director-General of the 
WTO. New Zer,land would, therefore, be unlikely to withdraw from the 
~wTO and GATS merely in order to impose loeal content broadcast 
quotas. 

5. The TVNZ BiH 

'-.JVhile deta:ls of exactly how the (:'.harter is to be irnplemented are 
being left to TVNZ to decide, the general purpose of the Bill is to give 
effect to the Charter, and the general flavo1::r of the Charter is to increase 
locrJ content programming. Therefore, it set"ms that the Government is 
attempting to introduce local contem quotas 111directly, by way of 
requesting that there be rncre program,nes made about New Zea.land that 
reflect l'fow Zealand's cuhural iderntity, Some vmukl argue thr,t the $12 
millicu set aside in this year's Budget to cover the increased costs of the 
Charter is, in fact, a subsidy. Moreover, the Govemr1.te11t is leaving the 
bulk of the responsibility and detailed decision-making to TVNZ, which 
see1ns 10 fall into the category of ,valting for TVNZ 'voluntarily' to 
decide to introduc·c: increased local content Overall, the Charter and the 
TVNZ BiH can only be seen in the context of this artide as reflecting the 
(}ovemment' s passive-aggress.ion: by urging a public bro2.dcaster lo d::i 
its best to introduce local content quotas, something the Government 
itself is unable to do. 

New Zealar1_d's commitn:tents rn1der the GATS and the CER 
effectively mean that New Zealand vvould be hard-pressed to be able to 
introduce local content broadcast guotas without paying a relatively high 
price in terms of compensation or cross-reta.liatim1o 

74 Ibid 3. 



Seein6 Afore of New Zealand on Air 697 

However, there are fhrther 1essom1 for 1\fow Zea lcmril 1-aptmed in the 
issue cf iocall content quotas. One is that there is a very real tension 
between interdependem.:re and sovereignty of slates in the international 
context Secoad, the way in which the New Zedaml Govermnent has 
made treaties points to a dem0cratic deficit in the treaty-making process. 
And, third, the result of both of the first tvvo poiats is that the Nevi 
Zealand broadcasting industry, particularly television broadcasting, is 
effoctively hamstrung, forced to rely on "creative treaty interpretation' 
techniques in order to find a way out of v1hat is pc>rceived :-o be a purely 
consumer-oriented broadcasting industry. 

As a consequence 0f modernisation and irn:1ustrialisation, a paradox 
has ernerged in the concept of statehood. States are, increasingly 
dependent on e&ch other, particularly In areas of security and trad'.e, and 
yet states stm believe in the validity of their own sovereignty. This is 
largely because "[t]he state continues to be the supreme form of political 
organization in the "Norld". 75 Consequently, "in order to exercise their 
functions arid ... remain as independent as possible, states ~ire forced to 
cooperate due to the unavoida:ble reality of interdependence". 76 

For New Zealand, the \1\TTO system, hke the United Nations systen1, 
is a lifeiin_e. J'kw Zealand depends cm the export 1rnarket access provided 
by the 'WT(} system, as do most other state rnembers. However, in order 
to derive benefits frmn fae WTO, aU states, New Zealand included, have 
had to sacrifice aspects of their formal, territoriali sovereignty. Nevi 
Zealand sacrificed its ability to impose Jo-cal content broa.dc2f-:t quotas. 
New Zealand and all other ~vVTO Inembers have sacrificed to a significant 
extent their sovereign immunity from prosecutkm by other states by 
accepting the DSU and its procedures. 

2. Democir~tic Defkit :hn Ne11w ZeafaJru:ll9:§ Tre:aty-
1n:aking Process 

NevJ Zealand sacrificed its sovereign authority to impose broadcast 
quotas when it knowingly withdrew the original teservation from its 
Schedule of Commitments. However, the process through whici1 NeN 
Zealand' made the decision to sacrifice the ability to impose quotas, or the 

75 Schenuers and Blokker (eds)~ International Institutional Law (3 ed, 1995) para 2. 
76 Paid pnrn 4-. 
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decision to join the WTO system, or the decision to sign on to any 
international agreement at all, is curious. Given that approximately 2.'5 
per cent of New Zealand's law is derived from New Zealand's 
international law commitments,77 the issue of the decision-making 
process is critical. New Zealand, as a representative parliamentary 
democracy, elects its Members of Parliament to the House of 
Representatives.78 In New Zealand, as in most liberal democracies, it is 
the Executive branch of the government that enters into international 
treaties. With respect to the WTO Agreement: 79 

Parliamentary consultation was necessary because much New Zealand law 
in the trade and intellectual property fields needed to be aligned with the 
new world trade regime. But Parliament was never asked to vote for or 
against membership of the WTO. 

In response to the democratic deficit, the Standing Orders of the 
House of Representatives were amended on 8 September 1999 to allow 
for a more democratic process in treaty-making. While Cabinet still 
retains its power to negotiate, sign and ratify all treaties, it is now obliged 
under the amended Standing Orders to present to the House a National 
Interest Analysis that details the reasons why New Zealand should enter 
into the treaty in question, any likely benefits and disadvantages, 
obligations, costs, social, environmental and economic effects and 
measures that should be adopted to implement the treaty. The House 
then has 35 days to debate the treaty in select committee, based on the 
National Interest Analysis prepared by MFAT, and introduce 
implementing legislation before Cabinet ratifies the treaty in question. 
Therefore, while Parliament does have the opportunity to consider the 
implications of a proposed treaty, it is still the Executive, via Cabinet, 
that ultimately decides whether or not to enter into it. 

77 While some international law is enacted directly into legislation by Parliament, some is also 
'enacted' by the courts in giving effect to international treaties or agreements where legislation 
so provides or allows. See, for example, Tavita v Minister of Immigration (1994] 2 NZLR 257 
(CA); and Sellers v Maritime Safety Inspector (1999] 2 NZLR 44 (CA). 

78 With the exception of list party candidates who, under the Mixed Member Proportional 
representation electoral system, may be elected to office without having actually been elected 
by the voters in a particular electorate. Their election depends on the number of party votes 
each party receives. 

79 McGee, "Treaties: A Role for Parliament?" (1997) 20(1) Public Sector 3. 
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3. Hamstrung Broadcasting Industry 

The trickle-down effect of the entire treaty-making process in the 
context of local content quotas is that the New Zealand broadcasting 
industry is left in a wholly vulnerable state. The fetters placed on it by 
the decision not to reserve the right to impose local content quotas mean 
that the broadcasting industry can no longer expect any assistance from 
the Government of the day for fear that any such assistance will likely be 
deemed a breach of the GATS. The New Zealand production industry is 
obliged to compete with cheaper imported products derived primarily 
from the United States, Australia and the United Kingdom. 

VII: CONCLUSION 

This article has attempted to illustrate how difficult it would be for 
the New Zealand Government to introduce local content broadcast 
quotas. In view of the strict provisions of the GATS, introducing local 
content quotas would more than likely breach New Zealand's audio
visual sector commitments to other WTO members. Even if New 
Zealand were able to introduce local content quotas with a minimum of 
fuss or compensation, the Project Blue Sky decision means that under the 
CER and the Protocol, all quotas would necessarily have to apply equally 
to Australian producers. 

In light of this quandary, it seems clear that domestic policy-making 
and international treaty making are potentially at odds with each other. 
New Zealand's international trade obligations under the WTO agreement 
are binding, enforceable and have potentially disastrous consequences for 
New Zealand if breached. New Zealand governments - and by necessary 
implication, the New Zealand public - are effectively restrained by prior 
governments' international trade commitments. The ability to make or 
alter domestic policy and legislation is fettered by New Zealand's 
obligations to WTO member states and other bilateral trade partners such 
as Australia, Singapore and Hong Kong. 

In its rush to deregulate the economy and liberalise trade, "New 
Zealand has spent most of the last decade taking off its clothes and 
shivering alone in the middle of the road". 80 Having stripped down to its 

80 SP ADA, supra note 40, 8. 
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economic essentials, the race IS now on to secure even more trade 
' 8\ agreemems: 

Tn a world that ls increasingly moving h1io trading blocs, said lPnme 
Minister Helen] Clark last month, 'The thing that haunts 1'·lew Zealand 
policy-makers most is that ... we might be left out'. 

New Zealand's global display of econmnic nudity is, 
guarantee of the country's future economic prosperity. 
may yet have to sacrifice more. 

therefore, no 
l'J ev,r Zealand 

The issue remains, therefore, that more meaningful public debate is 
needed. More information needs to be disseminated to the public 
because of the domestic impacts of trade agreements. 82 To conti~me to 
make binding and enforceable treaties vvitl1 other states that may have 
relatively harsh domestic consequences, vvithout sufficient and infom1ed 
public debate, smacks of paternalism and is fundamentally undlem0cratic. 

81 Philp, "Made in China: V\Thy is 2- Free Trade Pacl with Hong Kong being Driven Through 
"]Vithout i\ny Meaningful Public Debate?'\ Listener, f\uckla11d1 }-,Te,.Jv Zealand~ 26 fv:I:ay 2001, 
26. 

82 Only nine clays were set aside for lhe public to make submissions on the Singapore Closer 
Economic Partnership Agreement 



AULR SUBMISSIONS FOR 2003 

We are pleased to invite senior students and recent 
waduatos of the Auckland Law School to submit an article for 
consideration for the 2003 edition of the Auckland University 

Law Review 

The Auckland Law School is the only Law School in New 
Zealand with a law review edited by students and dedicated 
exclusively to publishing student legal writing. The Auckland 
University Law Review offers you a valuable opportunity to 
have your work published in an internationally recognised 

legal journal, and to be part of a great academic tradition at 
our Law School 

The articles that we publish are: 

General articles (approximately 10,000 words} such as a 
research essay, honours paper, thesis or dissertation 

Commentaries, including book reviews and analyses of 
recent cases and new or pending legislation 

Articles for the Ko Ngaa Take Ture Maori section, which 
discuss legal issues of significance to the indigenous 

people of New Zealand 

If you wish to submit work for consideration for any of the 
above categories of articles, please deliver or send your work 
on disc (rich text format) and in hard copy (two copies) to the 

Auckland University Law Review office (situated next to 
Forum 1 at Law School) or the Law Faculty office. 

Submissions may be posted to us c/- the Law School, Private 
Bag 92019, Auckland. The closing date for submissions is 

Friday 28 March 2003 

Should you have any queries, please do not hesitate to 
contact the editors on (09) 373-7599 ext 85634, or e-mail us 

at aulr@auckland.ac.nz 




