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This article is concerned with three aspects of the operation in Company 
Law of the Equity principle, as commonly modified in company articles of 
association, that fiduciaries must not place themselves in a position where 
their duties to their beneficiaries might conflict with their own interests or 
those of others for whom they also act. The first difficult issue arises from 
the situation where articles of association modify the equitable rule as it applies 
to directors and their companies, but appear to require interested directors 
to disclose their conflicts to themselves - is this what the articles require? 
This section also considers the lawfulness of articles which purport to modify 
or remove the "conflict-of-interest" principle. The effects on company contracts 
of the conflict-of-interest principle is the subject of the second section. The 
final section deals with the relevance to the operation of the conflict-of-interest 
principle of the knowledge of outsider parties to company contracts. 

The utility of company directors disclosing to one another the existence 
of their own conflicting interests in relation to company transactions is limited. 
Yet the idea of "self-disclosure" appears to be endemic in the literal wording 
of the articles of association of New Zealand companies - article 84 of Table 
A of the Third Schedule to the Companies Act 1955 is no exception. In 
these circumstances, it is not surprising that in three recent cases - Re 
Woodware Products Ltd,' David Neil and Company Ltd v NeiF and Movitex 
Ltd v Bulfield3 - it has been suggested that disclosure to oneself is not what 
is meant by the relevant articles, and, further, though not without ambiguity, 
in the first two of the cases, that even if selfdisclosure is what is intended, 
such disclosure may be inadequate at law? In none of the cases, however, 
did the result turn on the learned judge's reasoning on the question of self- 
disclosure by interested directors. This article argues that, despite the three 
cases, a construction in favour of self-disclosure is correct, and is more 
convenient for the operation of modern business. Nonetheless, in circumstances 
where not only is there a conflict of interest but also there arise duties on 
directors which are not dependent on the conflict, it may still be necessary 
for directors to obtain the approval of members to the transactions concerned. 

The prevalence of the apparent concept of selfdisclosure in articles seems 
to stem from the conscious or unconscious adoption or repetition in articles 
of the lack of clear-headedness which characterises the drafting of what is 
now section 199 of the 1955 Act4. This section requires, on pain of a fine 

I (1982) 1 BCR 378, (1982) 1 NZCLC 95,039. 
(1986) 3 NZCLC 99,658. 
(1986) 2 BCC 99,403. 
Section 199 of the 1955 Act first appeared as section 155 of the Companies Act 1933, in turn 
borrowed from the United Kingdom Companies Act 1929, section 149. 
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not exceeding $200, a director of a company who is in any way, either directly 
or indirectly, interested in a contract or proposed contract with the company 
to declare the nature of the interest at a meeting of the directors of the company. 
Unfortunately, the section does not expressly address the situation where there 
is only one director or where all the directors are interested in a transaction. 
It would seem that the draftsperson overlooked the fact that private companies 
may appoint only one director and often do so. Alternatively, the draftsperson 
may have assumed that it was not permissible for articles to permit interested 
directors to vote, with the consequence that, where there was not a disinterested 
quorum, it would follow that the shareholders would need to resolve upon 
the transaction. This, as we shall see, is a questionable assumption. In the 
result, the lacuna makes section 199 a most unsatisfactory one. Article 84 
of Table A incorporates section 199 as a procedural step, thereby adding 
civil consequences to the offence provision5. The three cases referred to are 
judicial attempts to remedy the apparent oversight - attempts which involve 
adding to the literal requirements of the provisions. 

A. The Meaning of Article 84 of Table A and Section 199 
In Re Woodware Products Ltd6 Hardie Boys J opined that it would be 

impossible to prove a breach of section 199 where there was only one director. 
Yet the learned judge went on to add that: 

"Nonetheless, a duty of disclosure, albeit related to s 199, is contained 
in the articles, and its fulfilment is necessary in order to protect the contract 
from the avoidance. Whether in those circumstances more is required than 
to achieve bare compliance with the statutory duty, for breach of which 
there is a monetary penalty, seems to be an open question. "Disclosure 
is not the most appropriate word to use when a person who plays many 
parts announces to himself in one character what he has done and is doing 
in another." Gluckstein v Barnes [1900] AC 240 per Lord Macnaghten at - - 

D. 249. The case would be no different where all the directors are interested 
in a contract. Disclosure by each to the others may not suffice unless there 
were a clear direction to that effect in the articles (see Gore-Browne on 
Companies 43 ed. para 27-19)." 

In David Neil,' Smellie J ,  while stopping short of making a holding, was 
strongly inclined to adopt the construction of section 199 and article 84 which 
Hardie Boys J gave to these provisions in Woodware Products. Indeed, Smellie 
J was prepared to go further, by taking the view that it may be possible 
to prove a breach of section 199 even where there is only one director. 

In the most recent case, Movitex,* the relevant articles included provisions 

Section 317 of the United Kingdom Companies Act 1985, section 228 of the Australian Companies 
Code 1981, section 132 of the Ontario Business Corporations Act 1982, and section 115 of 
the Canada Business Corporations Act 1975, all contain comparable provisions to section 199 
of the 1955 Act. However, in none of these jurisdictions is the statutory requirement of disclosure 
(now, if not formerly) incorporated, presumptively or otherwise, into the articles or bylaws 
of companies. The suggestion in Guinness plc v Saunders (1988) 4 BCC 377, 382 that a breach 
of section 199 automatically has civil consequences is inconsistent with Hely-Hutchinson v 
Brayhead Lrd [I9681 1 QB 549,589,595. 

"1982) 1 BCR 378, at 383. 
(1986) 3 NZCLC 99,658. 
(1986) 2 BCC 99,403. 
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similar to section 199 of the 1955 Act and article 84 of Table A. Vinelott 
J said of the relevant articles? 

"I think it may be argued with some force that the articles contemplate 
that there will be at least one independent member of the board who will, 
in effect, act as watchdog for the company. In the extreme case it cannot 
sensibly be asked whether a sole director has made disclosure to himself 
of his interest in a contract which he enters into on behalf of Movitex. 
Disclosure imports the concept of informing someone of something of which 
he would not otherwise be aware. Similarly, if there is more than one 
director and both are interested under the same contract or dealing with 
the company, it must be doubtful whether the articles would be satisfied 
by formal disclosure by each to the other. However, this point does not 
arise for decision, and I express no final conclusion on it." 

Collectively, these dicta represent a formidable body of judicial opinion 
on the meaning of article 84. Nonetheless, it is most respectfully submitted 
that the learned judges are incorrect in their construction of article 84, for 
these reasons: 

(a) The prospect of interested directors disclosing their conflicts to one 
another can only arise where the articles permit interested directors to form 
a quorum and to vote on a resolution. In such circumstances, it seems 
unrealistic to infer that the draftsperson of the articles was happy for 
interested directors to form a quorum and to make the decision but was, 
nonetheless, insisting upon the presence of one disinterested director, whose 
only useful functions would be to act as a confessor for the interested 
directors and, perhaps, as sentinel for the shareholders. The articles would 
still allow that director to be out-voted, and the only power of the 
shareholders to intervene would usually be to remove the other directors. 

(b) Article 84(3) excludes absolutely the conflict-of-interest principle, and 
substitutes its own code for dealing with conflicts. As a result, the construction 
for which the learned judges are contending, not only involves that self- 
disclosure is not permitted by the article (which is an inference one could 
expect to be expressly stated, in view of the fact that the articles are content 
for interested directors to vote), but also entails the implication of a required 
procedure for dealing with the situation where all the directors are interested. 
Because the form of the articles expressly excludes the conflict-of-interest 
principle, which principle requires shareholders to resolve upon matters 
affected by the principle if a contract is to be unimpeachable, it does not 
follow, where all the directors are interested, that article 84 intends that 
the matter be likewise referred to shareholders. It is equally possible that 
the article might intend that one disinterested director be appointed to 
the board so that the directors might continue to make the necessary 
resolution. In other words, it is submitted that the construction contended 
for entails considerable speculative gap-fillinglo. Although it is admitted 
that the concept of selfdisclosure is of limited utility, it need not be devoid 

9 Ibid at 99,428429. 
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of practical content, such that the literal wording ought to be rejected. 
Hence, if it were necessary to give section 199 an application where all 
directors are interested, which this writer, in any event, doubts, the 
requirement of disclosure to themselves would at least make the interested 
directors go through the formality of expressly adverting to their conflictsi0". 

Apart from these reasons, the writer respectfully disagrees with the view 
expressed in Woodware Products that a different construction of the words 
in'section 199 of the 1955 Act should be given when they are incorporated 
into the articles, as they are in article 84. Further, insofar as Hardie Boys 
J in Woodware Products, in the passage given above, cites Gore-Browne on 
Companies (43rd ed, para 27-19), it is pointed out that in the same paragraph, 
the learned authors of that text state that disclosure to oneself would appear 
to be permissible where the articles provide that interested directors can vote. 
Unfortunately, the authors seem to have overlooked the fact that the problem 
of self-disclosure arises only where interested directors are indeed permitted 
to vote. 

B. The Need for a Meeting 
Section 199 does state that the relevant conflict of interest must be declared 

at a meeting of the directors. The question then arises whether a meeting 
is necessary to comply with section 199, and with article 84 which incorporates 
it, where there is only one director or all the directors are interested. 

In Woodware Products, Hardie Boys J thought that, where there was only 
one director, there was no need for "a sole director to call a meeting of himself 
in order that he may disclose to himself what he already knows."ll The learned 
judge expressed no view as to the position where there were two or more 
directors both or all of whom were interested. Smellie J took the opposite 
view in David Neili2. Vinelott J expressed no view on this point in Movitex. 

It is submitted that the view of Hardie Boys J is to be preferred on this 
point. Certainly, it would seem to be sufficient if the declaration of interest 
is recorded in the directors' minute book in accordance with article 106 of 
Table A.13 But even where there is no declaration by a sole director, it is 
submitted that it is legitimate to construe section 199 and its incorporation 
in article 84, as not applying where there is only one director. It seems better 
to have the wording inoperative in one circumstance only, than to fill in serious 
drafting gaps where the intent of the draftsperson is not at all clear. This 
view is strengthened by the fact that a declaration complying with section 
199 does not need to be recorded in writingl4, thereby contradicting a view 

lo It is inappropriate to apply the principle that where directors cannot act, their jurisdiction 
falls back to the general meeting (as to which principle, see Farrar and Russell, Company 
Law and Securities Regulation in New Zealand, at 220), because it is clear that, where interested 
directors do purport to disclose to themselves, their jurisdiction continues unaffected - the 
contract is merely voidable (see Hely-Hutchinson v Brayhead Ltd [I9681 1 QB 549, and section 
B of this paper below). 

I0"C.f. Guinnessplc v Saunders (1988) 4 BCC 377,382. 
11 (1982) 1 BCR 378, at 383. 
l 2  (1986) 3 NZCLC 99,658, at 99,669. 
l3 See Roach v Roach's (1931) Ltd [I9551 NZLR 946. 
l4 See per Hardie Boys J in Woodware Products (1982) 1 BCR 378, at 383. 
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that there is a publicity function, beyond the directorate, in the declaration 
of interest. Where there is more than one director, the efficacy of a declaration 
at a meeting is more apparent. Yet, again, if the conflict of interest held by 
them all is obvious, a formal declaration seems unnecessary. At least, a noting 
of the conflict without the need for a meeting ought to be permissible under 
article 106 of Table A. 

Professor Gower has suggested that section 199 may have no application 
where the contract is entered into by an executive officer with authority to 
act and in the absence of a board resolution.15 However, this point was not 
taken by the Court of Appeal in Hely-Hutchinson v Brayhead Ltd,I6 where 
the Court assumed that there was a breach of section 199 where a decision 
that the company enter into a contract of indemnity and guarantee in favour 
of a director was made outside a board meeting by the de facto managing 
director, and without his colleague, the interested director, therefore, declaring 
his interest. 

Once one has concluded that article 84 does permit self-disclosure by 
interested directors, it then becomes difficult to argue that, despite apparent 
statutory sanction of this, Equity nonetheless forbids self-disclosure or other 
modifications of the conflicts rule. However, there are indications in the 
judgments of Hardie Boys J in Woodware Products17 and Smellie J in David 
Neil18 that Equity, whatever the articles provide, may require disclosure to 
be made to shareholders wherever there is only one director or all the directors 
are interested. It must be said that both judges treat the matter as an arguable 
issue. In contrast, Vinelott J in Movitex thought that the conflict-of-interest 
principle could be totally excluded by the articles.19 There are surprisingly 
few other cases relevant on this point. Dicta acknowledging that the conflicts 
rule can be modified or excluded are to be found in Imperial Mercantile 
Credit Association v Coleman20 Costa Rica Railway Co v F o r ~ o o d , ~ '  Gray 
v New Augarita Porcupine Mines Ltd22, Boulting v Association of 
Cinematograph Television and Allied Technicians,23 and A M Spicer & Son 
Pty Ltd v Spicer.24 However, in Imperial Mercantile Credit, Costa Rica Railway 
and Gray the articles, in fact, did not permit interested directors to form 
part of the quorum or to vote. It is noteworthy, though, that in Costa Rica, 
while the interested director did not vote, there was no express disclosure 
to the other directors of the conflict by the director concerned. While Stirling 
LJ2s did suggest that there ought to have been disclosure of the ground on 
which there was a conflict of interest, the other members were not troubled 

l 5  The Principles of Modem Company Law, 4th ed, at 587. 
l 6  [I9681 1 QB 549. 
l7  (1982) 1 BCR 378, at 383-384. But contrast the dicta earlier on page 383. 
l 8  (1986) 3 NZCLC 99,658, at 99,669. 
l9 See (1986) 2 BCC 99,403, at 99,432. 
20 (1871) LR 6 Ch App 558, reversed on other grounds in LR 6 HL 189. 
2l [I9011 1 Ch 746, CA.  
22 [I9521 3 DLR 1, JCPC. 
23 [I9631 2 QB 606, CA. 
24 (1932) 47 CLR 151. 
25 [I9011 1 Ch 747, at 766-767. 
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by the lack of disclosure of the conflict. In Boulting, Upjohn LJ stated,26 
obiter: "[A]rticles may validly permit directors to be present at board meetings 
and even to vote when proposed contracts in which they are interested are 
being discussed: provided, of course, that they make full disclosure of their 
interests" (emphasis added). Unfortunately, his Lordship did not explain to 
whom the disclosure had to be made. 

Only in A M Spicer did the permissibility of interested directors voting 
form part of the holding in the case, and then of only two of the four judges. 
Dixon J (with whom Rich J agreed) held that an article which excluded the 
conflict-of-interest principle, but which was silent on whether interested directors 
could vote, implied that all directors could form part of the quorum and 
vote. However, the strength of the holding is detracted from by the astonishing 
fact that the articles in question did not, it seems, exclude the conflict-of- 
interest principle. The holding of the other two judges (Starke and Evatt JJ) 
was that any defect arising from the conflict of interest was condoned by 
an article which excused defects in a director's appointment or qualification 
(that is, an article equivalent to 105 of Table A, itself based on section 183 
of the 1955 Act). This holding, it is submitted, must be wrong. Article 105 
and section 183 have been construed as overcoming only technical slips in 
appointments and qualifications,27 whereas in A M SpicerS case the 
disqualification that occurred arose out of, and was caused by, the very 
transaction into which the directors were proposing to enter. 

Despite the paucity of cases, it is submitted that the ability to exclude the 
conflicts rule in the company context is consistent with the cases which suggest 
that the conflicts rule, as it applies generally to trustees, can be excluded 
by the trust deed or with the assent of sui juris beneficiarie~.~S Further, it 
was established in the case law that directors' duties of care and skill could 
be removed, or at least reduced, by articles of association.29 These duties seem 
as important as the conflicts rule. 

However, even if Equity does permit its conflicts rule to be excluded, the 
question then arises whether section 204 now precludes articles from excluding 
the rule. 

A. Section 204 and The Vulnerability of Transactions on Grouncls Other than 
the Conflict-of-Interest Principle 

Section 204 of the Companies Act 1955 provides: "subject as hereinafter 
provided, any provision, whether contained in the articles of a company 
or in any contract with a company or otherwise, for exempting any officer 
of the company or any person . . . employed by the company as auditor 
from, or indemnifying him against, any liability which by virtue of any 

26 [I9631 2 QB 606, at 636. See also Guinnessplc v Saunders (1988) 4 BCC 377, 382. 
27 See Northwestern Auto Services Ltd [1980] 2 NZLR 302, at 308, 310, and 313, where the 

other cases are discussed. 
28 See Dale v Inland Revenue Commissioners [1954] AC 1 1 ,  at 27 and Space Investments Ltd 

v Canadian Imperial Bank of Commerce Trust Co (Buhamas) Ltd [I9861 3 All ER 75, at 
77, JCPC. 

29 See Re Brazilian Rubber Plantation Ltd [I9111 1 Ch 425; Re City Equitable Fire Insurance 
Co Lfd [I9251 Ch 407. These cases have since been affected by section 204 of the 1955 Art. 
As to exclusion of directors' duties by shareholder consent outside the articles, see Berlei Hestia 
(N.Z.)  Ltd v Fernyhough [I9801 2 NZLR 150, 166. 
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rule of law would otherwise attach to him in respect of any negligence, 
default, breach of duty, or breach of trust of which he may be guilty in 
relation to the company shall be void . . . [provisos omitted]" 

This is a difficult and obscure section. It is outside the ambit of this article 
to examine all the implications of section 204 and the most diverse range 
of views on the section's meaning.30 It is sufficient to say that it is arguable 
that section 204 may prohibit the conflict-of-interest rule being excluded by 
articles or otherwise (at least insofar as articles go beyond the express provisions 
of article 84 of Table A), even if Equity itself does not prohibit exclusions 
of the rule. Further, it may be that section 204 renders invalid articles which 
allow interested directors to disclose to themselves and to vote. Unfortunately, 
there is no definitive case law in the United Kingdom or new Zealand on 
the import of section 204, although, as we shall see, the Movitex case has 
now considered the section. The writer considers that the better view is that 
section 204 does not render invalid articles which exclude the conflict-of-interest 
rule. But at the same time, the section may entrench Equity's other rules 
intended for the supervision of transactions where fiduciaries are involved. 
This conclusion as to the scope of section 204 results from the following 
points: 

(a) To the extent that article 84 of Table A modifies the conflict-of-interest 
rule, the Legislature must have intended no inconsistency between section 
204 and articles modifying the rule (a view endorsed by Vinelott J in 
Movitex).31 This fact suggests that it is not the conflicts rule which the 
section has in contemplation; 

(b) The conflict-of-interest rule attacks transactions not only between the 
company and its directors but also between the company and third parties 
for whom a director may also be acting, while section 204 refers only to 
exemptions from liability of officers, and not to exemptions from the 
liabilities of third parties for whom such officers may also be acting. Rather 
than say, either that section 204 invalidates altogether articles which attempt 
to remove the conflicts rule, because in some cases directors may be parties 
in their own right (and, therefore, might, were it not for the relevant article, 
be said to be under a "liability" to have their contractual rights rescinded 
under the conflicts rule)32 or that, on some purposive construction, section 
204 invalidates articles which remove the conflict-of-interest rule, but only 
insofar as directors are parties to a transaction, it seems sensible to find 
some other way of reconciling section 204 with articles which exclude the 
rule. 

Given these points, the most attractive alternative construction, that suggested 

30 See C D Baker, 'Disclosure of Directors' Interests in Contracts,' [I9751 JBL 181; J Birds, 
'The Permissible Scope of Articles Excluding the Duties of Company Directors' (1976) 39 MLR 
394; J E Parkinson, 'The Modification of Directors' Duties', [I9811 JBL 335; R Gregory, 'The 
Scope of the Companies Act, section 205', (1982) 98 LQR 413; R Instone, 'The Scope of 
the Companies Act, section 205', (1982) 98 LQR 548; R Gregory, (1983) 99 LQR 194. 

3' (1986) 2 BCC 99,403, at 99,429. 
The view of C D Baker, 'Disclosure of Directors' Interests in Contracts', [I9751 JBL 181, 
at 193. 
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by Mr Parkinson,33 is that while section 204 and Equity permit total exclusion 
of the conflict-of-interest rule, which rule operates irrespective of the merits 
of the transaction or the bona fides of the fiduciary concerned," it does not 
follow that section 204 permits articles to exclude quite separate duties which 
directors may owe to their companies. In particular, it may not be permissible 
to exclude the duties directors have to exercise the requisite degree of care 
and skill (contrary to the position before section 204 was enacted - Re City 
Equitable Fire Insurance Co Ltd),35 and to act for the good of the company 
and for a proper purpose.36 In some cases where the conflicts principle applies, 
it will also be the case that the transaction is not for the good of the company. 
An exclusion of the conflicts principle would not prevent a challenge on the 
latter ground. 

A proposition similar to Mr Parkinson's, but somewhat more far-reaching, 
has been proposed by Mr Gregory.37 Mr Gregory has suggested that there 
is a separate fiduciary obligation, where there is a conflict of interest, for 
directors to ensure that the transaction is fair and that full value is given, 
in the light of the information which the directors concerned possess by reason 
of their other interests. It is suggested that the onus would be on the directors 
to show such fairness. Although this thesis is attractive,38 it is difficult to 
agree with the author that in fact the thesis merely restates "trite law". The 
cases on which he relies39 are, in fact, cases where the trustee was purchasing 
from the beneficiary the beneficial interest in the trust property, in which 
situation the conflict-of-interest principle never applied, in any event. In these 
cases, instead of a blanket rule making voidable such transactions, the courts 
merely required that the transaction be fair and that the trustee act scrupulously, 
revealing all information the trustee had in relation to the value of the beneficial 
interest. 

It is difficult to find case law which supports directly the view of either 
Mr Parkinson or Mr Gregory. This is probably because the conflict-of-interest 
rule has operated so broadly and effectively in the context of fiduciary 
obligations that it has not been necessary to fall back on narrower fiduciary 
principles. However, Vinelott J, in Movitex has now given us dicta which 
seem consistent with, at least, the views of Mr Parkinson. In Movitex40 the 
learned judge suggested, without deciding, that provisions such as article 84 

33 J E Parkinson, 'The Modification of Directors' Duties', [I9811 JBL 325. 
34 See Aberdeen Railway Co v Blaikie Bros. (1854) 1 Macq 461, at 471, [1843-18601 All ER 

Rep 249, at 252, per Lord Cranworth, LC, Regal (Hasrings) Ltd v Gulliver [I9421 1 All ER 
378, at 381 per Viscount Sankey. 

35 [I9251 Ch 407. 
36 As to which duties, see J H Farrar and M Russell Company Law and Securities Regulation 

in New Zealand, at 223-233. 
37 See 'The Scope of the Companies Act 1948, section 205', (1982) 98 LQR 413. 
38 Gregory's test is similar to the "fairness and reasonableness" test found in section 115 of the 

Canada Business Corporations Act 1975, and section 132 of the Ontario Business Corporation 
Act 1982. These provisions were derived from the United States Model Business Corporations 
Act of 1966 - currently, section 8.31 of the 1984 Model Act. For a discussion of the test 
in operation in various United States jurisdictions, see H G Henn and J R Alexander, Law.9 
of Corporations, (3rd ed) pages 637-644, and R C Clark, Corporate Law, Chapters 4 and 
5. 

39 Principally, Dougan v McPherson [I9021 AC 197, which may be traced back to Coles v Trecothic2 
(1804) 9 Ves 234,32 ER 592. 

40 At (1986) 2 BCC 99,429-432. 
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of Table A which modify or exclude the conflicts rule do not, nonetheless, 
sanction breaches of fiduciary duty, and in particular the directors' duty: 

"To promote the interests of Movitex, and where the interests of Movitex 
conflicted with their own, to prefer the interests of Movitex." 

His Lordship then explained, adapting an analysis of Megarry, V-C in Tito 
v Waddell (No 2):' why he considered it was permissible, despite section 
204, to exclude the conflict-of-interest rule, but not other fiduciary duties. 
The conflict-of-interest rule was seen by the judge (pace Hohfeld) not as a 
fiduciary duty, but merely as a disability of fiduciaries, applying without regard 
to the merits of the transaction or the honesty of the trustee. The true duties 
of trustees, such as to act honestly, and to promote the interests of the beneficiary 
may not be removed (this view, it will be suggested below, does not preclude 
the possibility of ratification of breach by the beneficiary on an ad hoc basis). 

The dicta of Vinelott J in Movitex may further be noted for his Lordship's 
rejection of the construction of section 204 suggested by the editors of Gore- 
Browne on Companies (43rd ed at para 27-37) in order to explain how articles 
78 and 84 can be reconciled with section 204.42 It is simplest to set out the 
relevant passages from Vinelott J's judgment:43 

"The solution advanced by the editors of Gore-Browne on Companies (43rd 
ed) is that a provision may, without infringing sec. 205 [section 204 NZ] 
reduce or abrogate a duty owed by a director, provided it does not exempt 
the director from liability for breach of it. That solution fails, I think, 
to give effect to the words "for exempting", and leads to the absurd result 
that an article could without infringing sec. 205, modify a director's duty 
to use reasonable skill and care in the conduct of the company's affairs 
and so avoid a liability for damages for breach of duty which would otherwise 
arise, a conclusion which seems to me manifestly in conflict with the purposes 
of the section". 

B. Some Conclusions and Practical Consequences 
The two important views proffered so far are: 

(a) That articles can exclude the conflict-of-interest principle and may permit, 
as article 84 of Table A in fact does, interested directors to disclose to 
themselves any conflicts. Evidently, this conclusion is contrary to recent 
reported cases on this question; 

(b) That the view in (a) is held despite section 204 of the 1955 Act. Nonetheless 
section 204 may forbid the exclusion of duties on directors to act bona 
fide for the benefit of the company as a whole, to exercise the required 
level of care and skill, and, less clearly, to ensure that where a transaction 
involves a conflict, the transaction is fair (in a substantive sense, in the 
light of the knowledge which the directors may have). 

These conclusions lessen the inconvenience which can result from the fact 

41 [I9771 Ch 106. 
42 A similar, though not identical, construction is also suggested by Gower, op cit at 601-602. 

(1986) 2 BCC 99,403, at 99,429. 
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that the conflicts rule operates in a wide variety of circumstances, personal 
and impersonal and irrespective of the merits of the transaction and the honesty 
of the directors. On the other hand, where a transaction involves not only 
a conflict of interest but also a breach of other duties of directors, the transaction 
may need to be ratified either in advance or retrospectively by shareholders, 
even where the articles allow interested directors to vote. In particular, an 
exclusion of the conflicts rule would not seem, per se, to be sufficient to 
cover the common situation where companies in a group, and having common 
directorates (and, hence, prima facie subject to the conflicts rule),44 give 
guarantees of the borrowing and other liabilities of their parent, in circumstances 
where it is not envisaged that the individual companies will gain the use of 
any of the funds being borrowed, nor any other benefit. Since it is likely 
that the common law will insist that the interests of each company in the 
group be considered separately,45 it will be prudent to obtain the sanction 
of shareholders, though, particularly where the subsidiaries are wholly owned 
by the principal debtor, it will often be possible for the outsider to rely on 
the principle that a company is bound by the unanimous assent, however 
informal, of its shareholders.46 It is submitted that section 204, in proscribing 
"provisions [for exempting officers from liabilities], whether contained in articles 
. . . or in any contract . . . or otherwise", does not extend to the shareholders 
resolving to sanction breaches of directors' duties on a case by case basis, 
whether in advance or retrospectively.47 It may be that where the assent of 
members is given retrospectively, the company may retain the personal remedies 
it has against the directors, unless value is given by the directors for a release 
from liability for breach of their duties,4Wespite the fact that the transaction 
itself can no longer be impugned. 

Should the writer be wrong in the views just expressed as to article 84 
and selfdisclosure, or there otherwise arise a situation where the conflicts 
rule or an article modifying the rule has not been complied with, it then 
becomes necessary to consider the consequences of non-compliance. 

It seems clear that where the conflicts rule, unmodified by articles, has 
not been complied with, any contract affected will become voidable only.49 
The sanction of voidability will often be a sufficient one for the other party 
to the contract to ensure that the conflicts rule is complied with. However, 
the company's power to set aside the voidable contract will be lost in those 
circumstances which normally prevent voidable contracts from being avoided 
- laches, acquiescence, the intervention of third party rights, and the 
impossibility of restoring both the company and the other parties to the contract 

44 Ernest v Nicholls (1857) 6 HL Cas 401, 10 ER 1351; Transvaal Lands Company v New Belgium 
(Transvaal) Land Development Co [I9141 2 Ch 488; Re Co-operative Development Fun& of 
Australia Ltd (No 3) (1978) 3 ACLR 437. 

45 See Farrar and Russell, Company Law and Securities Regulation in New Zealand, pages 334- 
336, and Rolled Steel Products (Holdings) Ltd v British Steel Corporation [I9861 Ch 246. 

46 See Salomon v A. Salomon & Co Ltd [I8971 AC 22; Re Woodware Products Ltd (191(2) 
1 BCR 378. 

47 See also Gower, op cit, at 602, and R Gregory, (1983) 99 LQR 194. 
4X See R J C Partridge, 'Ratification and the Release of Directors from Personal Liability', [I9571 

CW 122. 
49 Hely-Hutchinson v Brayhead Ltd [I9681 1 QB 549. 
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to their pre-contract positions.50 The Movitex case51 has now confirmed that 
the insolvency of the company will be sufficient change of circumstance to 
preclude rescission of a contract for breach of the conflicts rule, as is the 
insolvency of the principal debtor when a guarantee is given by the company 
in question.52 

Hely-Hutchinson v Brayhead Ltd53 is also authority that where the articles 
modify the conflicts rule but require interested directors to disclose their conflicts 
to the board, the effect of non-disclosure likewise makes the contract voidable 
only.54 In other words, disclosure is not a pre-condition to a valid resolution 
being made. On the other hand, where articles expressly provided that interested 
directors could vote only where they had disclosed their conflicts, it was held 
in Rolled Steel Products (Holdings) Ltd v British Steel Corp55, that the failure 
to disclose meant that the votes of the interested directors were invalid, and 
that the resulting resolution was not merely voidable, but a nullity. Much 
will turn on the wording of each set of articles. 

The holding in Rolled Steel confirms a long line of cases which establishes 
that where articles forbid interested directors from voting, any resolution passed 
through their votes will be void, and not merely voidable.56 In contrast, the 
relevant contracts in Transvaal Lands Company v New Belgium (Transvaal) 
Land Development Co57, and Hely-Hutchinson were said by the Court of 
Appeal in each case to be voidable only, even though the articles forbad 
interested directors from voting. However, in Transvaal, nothing turned on 
the distinction between voidable and void contracts, and accordingly the 
contract at issue was set aside. And in Hely-Hutchinson, the contract was 
entered into by the de facto managing director, without reference to the board 
- hence no interested director in fact had the opportunity to vote on it. 
Nonetheless, the result of Hely-Hutchinson would seem to be that a contract 
is less vulnerable if entered into by a delegate of the board of directors, than 
it would be if resolved upon by the directors themselves. 

If the articles are silent on the power of interested directors to vote, it 
seems that they can form part of the quorum and vote, even though the 
contract may remain voidable if there has not been disclosure of conflicts 
of interest should the articles require this.58 On the other hand, it has been 
held that where articles forbid interested directors from voting they impliedly 
forbid such directors from being part of the quorum.59 

50 See, however, O'Sullivan v Management Agency and Music Ltd [I9851 QB 428 for the greater 
flexibility that the courts now see themselves as having in adjusting the positions of parties 
upon rescission of a contract. And in Guinness plc v Saunders (1988) 4 BCC 377, the English 
Court of Appeal held that where the transaction involves payment of company money to 
a director a constructive trust arises, which trust operates independently of the voidable contract. 

5 1  (1986) 2 BCC 99,403. 
52  Hely-Hutchinson v Brayhead Ltd [I9681 1 QB 549. 
53 Ibid. 
54 See also David Neil and Company Ltd v Neil (1986) 3 NZCLC 99,658, at 99,670. 
55 [I9861 Ch 246. 
56 Ernest v Nicholls (1857) 6 HL Cas 401, 10 ER 1351; Re Greymouth-Point Elizabeth Railway 

and Coal Company Ltd [I9041 1 Ch 32; Re North Eastern Insurance Co Ltd [I9191 1 Ch 
198; Victors Ltd v Lingard [I9271 1 Ch 323; The PeopleS Prudential Assurance Co v The 
Australian Federal Life and General Assurance Co Ltd (1935) SR (NSW) 253; and David 
Neil (1986) 3 NZCLC 99,658. 

5' [I9141 2 Ch 488. 
58  See A M Spicer & Son Pty Ltd v Spicer (1932) 47 CLR 151. Contrast, in the United States, 

Davis v Heath Development Co 558 P.2d 594 (1976). 
s9 Re Greymouth-Point Elizabeth Railway and Coal Company Ltd [I9041 1 Ch 32. 
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IV. THE RELEVANCE OF KNOWLEDGE TO THE 
CONFLICT-OF-INTEREST PRINCIPLE 

The relevance of the knowledge of a party dealing with a company of a 
breach of the conflict-of-interest principle is a complex issue, which has, to 
the writer's knowledge, received very little judicial consideration in the 
Commonwealth. The matter is complicated in New Zealand by sections 18B 
and 18C of the 1955 Act. 

A plea of ignorance of a breach of the conflicts rule is unlikely to be available 
where the director concerned is personally a party to the transaction, nor 
will such a person be able to plead ignorance of the provisions of the company's 
articles on matters affecting the operation of the rule - the proviso to section 
18C excludes from those against whom companies cannot plead breaches of 
the articles, those who by reason of position with a company ought to know 
of the contents of the articles, a class of persons which must, it is submitted, 
include directors. However, difficulties do arise, for example, where: (a) the 
conflict is more indirect (such as where a director is merely a shareholder 
of the other company and the directors of that company are unaware of 
that fact), (b) the transaction is carried out below board level and the directors 
of the companies are unaware of the transaction, (c) only one director has 
a conflict and the other directors of the outsider are unaware of this fact, 
or (d) the transaction is a tripartite one, where the third party is unaware 
of a conflict of interest arising between the other two parties, or is unaware 
of the articles of the other parties (for example, a lender seeking to enforce 
a guarantee given by a company which shares a common directorate with 
the principal debtor). 

Turning first to sections 18B and 18C, section 18B has the effect that an 
outsider is no longer estopped from pleading ignorance of a company's articles 
merely because the articles are registered in the Companies Office, and section 
18C(l)(a) provides that a company may not plead a transgression of the articles, 
unless the person dealing with the company "knows or by reason of his position 
with or relationship to the company ought to know" of the transgression. 
However, neither of these sections would be of assistance where the articles 
were silent on the conflicts rule, or, even where the articles were relevant, 
the company could prove a breach of the conflicts rule without needing to 
prove a breach of its articles. In the writer's experience, it is still common, 
particularly with older companies, for the articles of New Zealand companies 
to say nothing as to directors' conflicts or merely to modify the equitable 
rule in a way which leaves much of the rule still in place. In such circumstances, 
the outsider might try to rely on section 18C(l)(c) - (d), which provisions 
enable outsiders to assume that persons acting on behalf of a company have 
the powers which a company holds them out as having, or which such persons 
customarily have. Yet, it is submitted, section 18C(l)(c) and 18C(l)(d) are not 
relevant to the conflict-of-interest principle. The conflicts rule does not affect 
a director's authority, customary or otherwise -- it merely makes voidable 
the valid exercise of directors' powers. Naturally, where the articles prohibit 
interested directors from voting, their authority is affected, but in these 
circumstances, the outsider will, in any event, be able to rely on section 18C(l)(a). 

Fortunately, perhaps, article 84 of Table A does exclude the conflicts rule, 
and substitutes its own code for dealing with conflicts of interest. It follows 
that, in these circumstances, an outsider who is a party to a contract entered 
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into by the company in breach of the conflicts rule, will be able to rely on 
section 18C(l)(a). However, outsiders will still have to negotiate the proviso 
to section 18C(1), which, as already stated, excludes persons who know or 
ought to know of transgressions by reason of position with or relationship 
to the company. The numerous pitfalls which this proviso contains have been 
dealt with by the writer elsewhere60 - it is sufficient to say here that it is 
not clear who are those who ought to know of transgressions of the 
memorandum and articles, nor is the common law as clear as it might be 
in the way it defines actual knowledge, particularly when it comes to imputing 
to principals the actual knowledge of their agents. 

Turning from the situation where it is necessary for the company to rely 
on a breach of its articles to that where it is not so necessar ,. the question 
arises does the outsider have to know of the breach of the conflicts rule, 
given, as argued, that section 18C is of no relevance? In Rolled Steel Products 
(Holdings) Ltd v British Steel Corporation,h' where the interested director 
issue did turn on the articles, the Court of Appeal accepted that the outsider 
might be able to take advantage of the presumption of regularity established 
in Royal British Bank v Turquand62 (on the facts, the point failed because 
the presumption had not been pleaded and the Court was not prepared to 
permit a late amendment to the pleadings).67 It is suggested that the presumption 
ought equally to apply to the situation where the breach of the conflicts rule 
arises without reference to the articles. It is a more difficult issue to assess 
the extent of any presumption of regularity where the conflicts rule is involved. 
In other words, as the Court in Rolled Steel pointed out, the presumption 
will cease to apply where the outsider is put on inquiry as to an irregularity. 
In Rolled Steel the Court left open the question of whether the onus to prove 
that the outsider had knowledge or not of facts which would put it on inquiry 
was on the company or the outsider. However, presumably, the Court was 
of the view that mere knowledge of the conflict of interest was not sufficient 
to put the outsider on inquiry, for that fact was clearly established by the 
facts. Nor did the Court hold that the fact that the outsider had drafted, 
and obtained a certified copy of, the relevant board resolution where the 
guarantee was resolved upon, which resolution made no reference to any conflict 
being disclosed as the articles provided, meant that the outsider was put on 
inquiry. Nonetheless, the court did state t ha t9  

'[Tlhe very nature of a proposed transaction may put a person on inquiry 
as to the authority of the directors to effect it . . . . Whether, in any given 
case, the person dealing with the company is put on inquiry must depend 
on all the particular circumstances.' 

The writer would agree that, before being affected by the conflicts rule, 

See P G Watts, 'The Companies Amendment Acts 1983 and 1985 - the Need for Further 
Reform', in Contemporary 1ssue.s in Company Law, edited by J H Farrar, at 11. See also 
Burnard v Lysnar [I9271 NZLR 757. 

" '19861 Ch 246. 
h2 (1856) 6E & B 327. 
63 Rolled Steel should be contrasted on this point with Ernest v Nicholl.~ (1857) 6 HL Cas 401, 

10 ER 1351, where the presumption was not applied when the relevant statute expressly forbad 
interested directors from voting, and required shareholder approval of the affected contract. 

" 419861 Ch 246, at 285. 
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the outsider would need to be aware (usually through its agent) of the conflict 
of interest. Further, an outsider ought to be able to assume, where there 
is a conflict, that the assent of shareholders to the transaction has been obtained, 
just as Equity would require. What, however, if the outsider knows that there 
has not been a shareholders' meeting? Can the outsider assume that the conflict 
rule has been removed, or at least modified by the articles, contrary to the 
fact? In order to do so it would be necessary, it is suggested, for the outsider 
to rely on an analogy from the "usual authority" which an agent possesses, 
thus arguing that it is usual for companies to remove or modify the conflicts 
rule, and that, therefore, the position at Equity is no longer the norm for 
most companies. The unusual failure of the particular company to so remove 
or modify the rule would not, so the argument would run, be something 
of which the outsider any longer has constructive knowledge. Certainly the 
contrary view, namely that an outsider ought to know what Equity requires 
and, therefore, is put on inquiry where there is an apparent conflict to check 
whether the articles affect the operation of the principle, would work most 
inconveniently. This is because, in checking the articles, the outsider might 
see all sorts of other procedural requirements in the articles, and thereby lose 
the valuable protections sections 18B and 18C of the 1955 Act were designed 
to give. 

The argument that it is usual for companies to modify the equitable principle 
sits a little uneasily with Broadlands Finance Ltd v Gisborne Aero Club Inc. 
(in Liq).65 Here, the Court of Appeal was of the view that the apparent authority 
of directors and the normal procedures of a company must be determined 
in each instance in the light of what the articles actually established as the 
prima facie, though not necessarily only, authority and procedures, even if 
those articles were more restrictive than might be the case for most companies. 
Nonetheless, the Broadlands' case did turn on there being constructive notice 
of the articles by virtue of their registration, and, for that reason, can no 
longer be regarded as binding on this issue. Given that it is established procedure 
to modify articles, it then becomes necessary to consider how much modification 
of the conflicts principle the outsider might assume. Perhaps the most an 
outsider might legitimately assume is that a company has article 84 in its 
articles. If the circumstances were ones that do not fall within those where 
interested directors would be allowed to vote under article 84(2), and the 
outsider knew that all directors were interested and that there had not been 
a shareholders' meeting, or, alternatively, if the outsider knew that there had 
not been disclosure in accordance with article 84(1) of a shareholders' meeting, 
the outsider might be put on inquiry to check for what the articles did, in 
fact, provide. Further, it is arguable that, in fact, where the outsider drafts 
the directors' resolution, as it did in Rolled Steel, the outsider ought not 
to be able to assume that there has nonetheless been a shareholders' resolution 
adopting the proposed transaction. Of course, upon inquiry in these 
circumstances, the outsider would discover that the articles were silent on 
the question or, in any event, did not exclude altogether the operation of 
Equity's rules. 

A paradox emerges from the preceding discussion in respect of the position 
of the outsider in New Zealand law. Where the articles fail to modify the 
conflicts rule, or modify the rule in a way which still leaves it possible for 

6S [1975] 2 NZLR 496, at 501, 506. 
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the company to prove an infringement without relying on the articles, the 
outsider, it is suggested, will be deemed to have been put on inquiry at some 
stage, whether or not one adopts the assumption, contrary to the fact, that 
the articles modify the conflicts rule to the same extent as article 84(1) and 
(2) of Table A. Whereas, where the articles do provide their own code, the 
outsider will have the protection of section 18C, even where the particular 
article is stricter than article 84 or, indeed, is as strict as the basic equitable 
rule. In other words, it is suggested that Equity cannot put an outsider on 
inquiry in circumstances where section 18C applies. This paradox highlights 
the need for section 18C to be extended to encompass the operation of the 
conflicts rule, rather than operating only where the articles affect the rule. 
Alternatively, the Companies Act might provide its own code for dealing with 
the problems which arise from directors' conflicts, and, thereby, remove the 
equitable system altogether. 

Finally, in respect of the existing law, it is pointed out that the concepts 
of actual knowledge and imputed knowledge through agents and delegates 
would be as applicable to the situation where the articles were silent on the 
operation of the conflicts rule as they would be where section 18C applies, 
namely where the articles do affect the operation of the rule. These agency 
concepts, which are discussed elswhere,h6 ought to provide a solution to the 
situation where transactions are effected through delegates without the actual 
knowledge of the board members, or where one only of a composite board 
of an outsider is aware of the conflict. 

66 See P G Watts, 'The Companies Amendment Acts 1983 and 1985 -- the need for further 
reform', in Contemporary Issues in Company Law, edited by J H Farrar, at 1 1 ,  and Burnard 
v Lysnar [I9271 NZLR 757. 




