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SEXUAL OFFENDING: PRE-TRIAL AND TRIAL REFORM

Sir Bruce Robertson*

On TV recently a promo for an upcoming new TV series included an 
ever so sophisticated young attorney saying “I am not interested in what 
actually happened; I am only interested in what they can prove” – an accurate 
comment on our law and what it permits and maintains, but perhaps a serious 
indictment of our current structures if the purpose is to deliver justice to all. 
We tend to be rather two-faced in wanting one system and approach when 
our daughters are the victims and another when our sons are the perpetrators 
of a wrong.

We need to think outside the existing paradigm. Lawyers and judges show 
a marked disinclination to think of new or different approaches. The New 
Zealand Bill of Rights Act has a carved-in-stone sanctity quite unrelated to 
its Clayton’s legislative history. It is refreshing to see the jury trial entitlement 
likely to move from 3 months to 3 years in the current reform package. We 
should accept that 20 years on the community is free and entitled to make 
different priority decisions.

There is at least in the rhetoric a commitment to fairness, but fairness 
to whom? No one seriously doubts that trials are fair to accused persons 
but what about everyone else involved. Alleged crime is of societal interest, 
and there has to be a degree of balance and prioritising between a variety of 
competing interests.

Some suggest balancing is bad. I reject that approach as I do the scenario 
of an all powerful state pitted against the vulnerable accused. It lacks serious 
reality if you review what actually happens in the criminal justice system.

The community is bound to maintain a judicial system and a legal 
framework which ensures that people who have done no wrong are not 
convicted, but equally it is entitled to a system which ensures that those who 
have infringed are called to account and dealt to.

The law is full of wise adages like ‘better that 10 guilty men go free rather 
than one innocent man is convicted”. Better for whom? With DNA and other 
scientific advances why do the stakes need to be that high? It is certainly not 
better for victims, and particularly the victims of sexual offending, that 10 
guilty men go free.

I congratulate all of you for taking the time to think openly and 
freely about the current situation and ask could we do better? There is an 
overwhelming reluctance to have uninhibited debate and dialogue. Amongst 
many Judges and the defence bar the view appears to be that because that 
is how we do it now it must be right or good or acceptable, but with little 
consideration as to historically how we arrived at the present position.
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The extent of sexual offending, and the damage it does to women and 
children in particular, must lead any serious thinking person to ask in what 
other ways can we deal with the issues. In 2 days you will delve into many 
areas and I do no more than throw into the arena some observations after 
just on 50 years in the system as a student, low level academic, prosecutor, 
defender and Judge both at trials and on appeals.

There is a question as to what we call this offending. Rape has the 
advantage of a history which means that it condemns those so classified, but 
what does it do to the victims of the crime? Are they also sacrificed in that 
classification as there are in too many parts of the current arrangements? 

What is the essential touchstone of the offending? I like the analysis of 
Gerry Maher in the Scottish Law Commission who has written of “sexual 
autonomy”1 – or, as my old ditty would have it, “this body’s my body, 
nobodies body but my own”.  Within his frame Professor Maher speaks of 
free agreement.2

There is a problem that for many people in the community, rape conjures 
up the picture of men lurking in dark alleys physically detaining and 
brutalising young women who are total strangers. That does happen and is 
shocking, but there are many more activities which are bad. The date rape, 
the exploiting of the vulnerable, the abuse of a marital relationship are all too 
common and can be as devastating in their consequences.

Should we talk of “Invading sexual autonomy”? It is a possibility, but we 
seriously need to consider whether we have the best language for what we are 
concerned about because it does matter.

When I started in the law, police were often reluctant to take seriously 
complaints about sexual attack and abuse, especially within a domestic 
relationship. I wonder if the pendulum has now swung too far and there 
is a reluctance by many in the Police not to accept everything they are told 
without the sensible rigour they would apply in other areas of the criminal 
law.

We cannot forget that there can be unsustainable complaints. Not often 
but it can happen. Twice in a quarter of a century I was confronted by this 
reality. On one occasion there was a CCTV recording which demonstrated 
an apparently credible complaint of sexual offending was patently untrue. 
I frequently thought of this experience which made me consider when 
there was not such contemporaneous independent material, could there be 
mistakes? I speak not of any who wilfully and maliciously lie, but those 
who are persuaded of the truth of what they say and can be very convincing 
witnesses. If there is proper support services and assistance it should not 
happen, but the system must be able to confront and flush it out if it does.

I remain of the view that until we reach the point that we have something 
akin to pleadings in criminal cases generally, and particularly in sexual cases, 
the potential for injustice to someone remains unacceptably high.  Before an 

1 Gerry Maher QC Rape and Sexual Offences: Principles for Reform (Scottish Law 
Commission, 2008).

2 Ibid, at 6.
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accused person has to prepare for trial there has been a determination that 
there is a case to answer. At that point why should there not be a focussing 
on the issues of dispute?

Is it disputed that he was with the complainant at the relevant time?

Was there sexual involvement?

Was it consensual?

Did he think at the time that it was consensual?
You would not run a case in the Disputes Tribunal over the most trivial 

civil debt without getting the boundaries settled. What is the societal interest 
or concern in leaving those accused of serious criminal offending free to 
pull any rabbit out of a hat whenever they choose in a trial? This is serious 
business. It is not a game and providing the accused with this extraordinary 
degree of latitude is grossly unfair to a complainant.

Our system operates on the basis that each party can tell their story 
but the other side must be able to challenge and confront. You will discuss 
the demands and pressures that places on complainants, to tell of the most 
intimate activities (which many of us find difficult to talk about with our 
nearest and dearest), in a public arena and still with a large number of 
strangers even after the exclusion order has been effected. The alternatives 
are not obvious. Even when evidence in chief is pre-recorded, under our 
system cross-examination must still be permitted at the time of trial. Even if 
the witness is out of the courtroom, they know who can see and hear what 
they are saying. 

What about the accused? First we are solemnly required to say that he 
is not obliged to say anything – why not when every human reaction says 
there is a narrative which calls for a response? This will be in a public forum 
normally with competent counsel if they want to guide them. Why should 
the trier of fact have to be told that no adverse inference can be drawn from 
silence either on confrontation or in a trial, when that is so counterintuitive?

One of the traditional answers has been that some people are less able 
to express themselves and might be disadvantaged. Do we think about 
that with complainants or victims? Do the police allow for that when they 
embark on video interviews with people frequently at times when they are 
most vulnerable because of the abuse of drink or drugs or the consequences 
of high drama and resulting trauma. I do not lament the passing of the verbal 
or written statements from accused people but there is a consequence within 
our system The trier of fact is provided with the accused’s side of the story in 
full technicolour but without an opportunity for challenge or confrontation 
under cross-examination. Remember the rules say the police should not 
indulge in such practice-even if at times they come mighty close to doing 
so – but too often the person conducting the interview lacks discipline or 
focus in the conduct of the interview and it meanders on interminably with 
no concentration on the critical matters.

The mythology is that such statements are the freely consented to story 
the accused wanted to tell the police officer. Sounds like a Tui advertisement! 
But it nonetheless allows a scenario to be floated before the Judge or jury 
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without the attack or grilling to which the complainant can be subjected 
and which would happen to him if he gave evidence in Court. However it is 
material which counsel can address upon, which a Judge must direct upon 
and which the jury must make an assessment of. Where is the fairness in 
that?

A final point. Triers of facts will require expert assistance to properly assess 
matters where the common reaction or perception is unsustainable. Delay 
in reporting does not mean a complaint is without substance. People stay 
committed to and dependant upon those who have abused them.  Experts 
must however be even handed especially when assessing and reporting on 
signs and activities of children in particular which although consistent with 
abuse may also be consistent with non-abuse.

A handful of random thoughts but I urge you all to look at the whole 
panorama. If we are serious in saying that each of us has sexual autonomy 
and intend to criminalise breaches of that, it is long past the time that we 
accepted that the current system is inadequate in determining when that has 
occurred. Nothing should be off limits. At the University of Virginia across 
an entry gate were words of Thomas Jefferson: “For here we are not afraid to 
follow the truth wherever that might lead”.  That is my plea to you today in 
a myriad of areas: 
•	 Court design; 

•	 priority hearings, for sexual cases so long as there are such deplorable 
delays in hearing the general run of criminal cases in our Courts there is 
a double whammy here. From the point of view of everyone involved the 
longer the time since the relevant acts the harder it is to recall, but from 
the point of view of a victim their personal healing and restoration cannot 
even begin when they are required to keep the initial incident alive in 
their minds.

•	 Restorative justice (although realistically the potential here appears 
largely confined to post guilt pre-sentence activities); 

•	 The reaction of the criminal justice system to the priority for some victims 
of obtaining an acknowledgment of the breach but without overwhelming 
punitive consequences.
What we do currently is inadequate and non sustainable if we are 

committed to delivering justice for all. We must ensure that what we create 
in its place does not create other injustices through the implementation of 
unthinking knee jerk reactions. Selling any change will not be easy. It can be 
done and should be done so that the system is truly fair to all.


