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 “SPREADING THE WORD”: EXPLORING THE 
TRANSMISSION OF LEGAL INFORMATION THROUGH 

THE BRITISH EMPIRE

Jeremy Finn*

I. Introduction

It is widely known that the law in every jurisdiction in the British Empire 
was, to greater or lesser extent, influenced by law from, and legal developments 
in, other jurisdictions. Much less attention has been paid to the mechanisms 
by which information about law and legal change was transmitted between 
jurisdictions, and to the ways in which those mechanisms altered over time. 
This is disappointing, as an important reason for investigation of the issue 
was identified almost thirty years ago. G Blaine Baker, a Canadian academic 
wrote in 1985 that: 1

The availability of the literature of the law, an aspect of legal culture rarely considered 
in twentieth century Canadian commentary on the ‘reception’ of imperial laws, must 
have had a great deal to do with the way that sources of law informed and reflected 
the developing jural values, doctrine, and methodology of the British North American 
provinces.

We can put the issue another way. Knowing that there must have been 
some form of borrowing or transplantation of a statute, case law rule or legal 
institution does not always allow us to understand fully the process involved. 
We must also seek to understand how the legal information was transmitted - 
and whether the method of transmission affected the way in which that legal 
information was regarded by the legal or governmental communities in the 
recipient jurisdiction. We may take as an example of gaps in our knowledge 
the uncertainty surrounding the movement of a legislative provision from the 
colony of Canada to New Zealand. For 75 years probably the most important 
legislative provision on statutory interpretation in New Zealand was s 5(j) 
Acts Interpretation Act 1924, a version of the mischief rule which required 
the courts to give statutes a “fair large and liberal” interpretation as would 
best ensure the achievement of the objects of the statute. The section is a word 
for word replication of a provision found in the Interpretation Act 1849 of 
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the Province of Canada.2 Unfortunately we do not know why the Canadian 
statute was passed,3 nor how the text came to be adopted in New Zealand 75 
years later.4 

This paper explores the variety of different ways in which the relevant 
legal information was transmitted between the jurisdictions over the period 
from 1800 to 1950. One of its aims is to bring together material about the 
transmission of legal information within the former British Empire - between 
Britain and the colonies - and vice versa - and between various colonies. It 
investigates the flow of information through publication of legal material in 
law reports and law journals, through formal channels (such as the Colonial 
Office and government agencies both in Britain and the colonies), and 
through less formal channels. The latter include non-governmental agencies 
such as trade unions and special-interest groups, personal correspondence, 
and particularly the carriage of knowledge between jurisdictions by migrant 
lawyers, administrators and judges. It does not seek to consider the impact 
on colonial societies of the transplantation or reception of law from other 
jurisdictions or indeed different legal systems.5  

I readily acknowledge that the acquisition of legal information did not 
guarantee its use. Where colonies had a choice of different legal models a 
final selection might not depend on the technical merits of the different 
options but on other imperatives. Rob McQueen argues that adoption of 
English-style companies legislation was common and that the choice of that 
model may have been driven by a desire to simplify the process of overseas 
investment and to provide investors with some degree of certainty as to their 
legal position.6 However adoption of English-style company law in South 
Africa is said to have been driven by the inadequacies of Roman-Dutch 
commercial law, with English legislation being copied first in Cape Colony 
and thence to Transvaal and Natal, 7 while Indian company law, for reasons 

2 Interpretation Act 1849 (12 Vict. c10 ) (Canada), s 5(28); repeated as Interpretation Act 1859 
(Can), s 6(28). 

3 The Bill was introduced by the Hon John Leslie, MLC, then Provincial Secretary. In the only 
records of the debate I can find it was described as “probably a government Bill” and it appears 
to have gone through its readings in each Chamber without amendment (J Leg Co Canada, 
vol.89, 1849 pp 100 and p.143). It may have been a response to the literalist tendencies of 
the colony’s judiciary, see for example the judgment of Stuart CJ in R v Quebec Board of 
Trade (Court of Queens Bench, Quebec,1847, reported (1847) III Revue de Legislation et de 
Jurisprudence at 89

4 It was also adopted in Manitoba in the Interpretation Act 1871 (Man). 
5 For a cogent argument that transplanting equitable doctrines in West African colonies 

drastically effected the application in practice of customary law see Kwame Akuffo “Equity 
In Colonial West Africa: A Paradigm Of Juridical Dislocation” (2006) 50 J African Law 132.

6 Rob McQueen, “The Flowers of Progress: Corporations Law In The Colonies” (2008) 17 
Griffith Law Review at 383, 388.

7 Stephen D Girvin “The antecedents of South African company law” (1992) J Legal History, 
at 63, 70.



28 Canterbury Law Review [Vol 19, 2014]

that are not clear, contained some variations on the English model. 8 However, 
as there can never be copying without knowledge of the original, the process 
by which such knowledge was acquired is therefore worthy of our attention. 

I have previously written on aspects of the process of information transfer 
in relation to the transmission of both case law and statute law between 
certain jurisdictions, primarily in Australasia or between the Dominions and 
Britain.9 While those links do appear again in this paper, I aim to treat the 
subject more generally and to consider further examples of the process from 
other parts of the Empire.

II. Repositories - Who Held What Information? 

In some cases the range of materials apparently available to senior legal 
figures in the colonies seems remarkable. We may take as a fairly extreme 
example a report prepared by Henry Crease, the Attorney-General of British 
Columbia, on a proposed “Ordinance to Encourage the Establishment of 
Investment & Loan Societies” in 1869. In the course of a voluminous and 
condemnatory report, Crease stated: 10

I have carefully examined all the English Building and other Mutual benefit Acts, 
and those of the Australian colonies, as well as of Canada, and of several of our West 
Indian colonies to which statute law I have had access, and can find no precedent for the 
sweeping provisions and ambitious aims of the present Bill. 

Crease concluded that the bill was not, as had been claimed by its 
proponents a copy of the Upper Canada Building Societies Act, but rather 
was no more than a colourable imitation of that statute. 

An even more extensive breadth of material is to be found in early British 
Columbian law where a memorandum, apparently prepared to assist with 
the drafting of the Qualification and Registration of Voters Act 1871(BC), 
lists the requirements for voters in 13 different jurisdictions across Canada, 

8 R S Rungta “Indian Company Law Problems in 1850” (1962) 6 Am J Legal Hist 298. 
9 Jeremy Finn “Should we not profit from such experiments when we could?” Australasian 

legislative precedents in debates in the British Parliament 1860-1940. (2007) 28 J Legal 
History 31, at 48-51; Jeremy Finn “Australasian Law and Canadian Statutes in the Nineteenth 
Century: a Study of the Movement of Colonial Legislation Between Jurisdictions” (2002) 
25 Dalhousie Law Journal at 169, 174-180; Jeremy Finn “An Interchange of Ideas – The 
Flows of Legal Information Across the Tasman” (2010) 16 Canterbury LR at 99-116; Jeremy 
Finn “New Zealand Lawyers and ‘Overseas’ Precedent 1874-1973 – Lessons from the Otago 
District Law Society Library” (2007) 11 Otago LR at 469, 489-491; Jeremy Finn “Sometimes 
persuasive authority: Dominion case law and English judges 1895-1970” in H Foster, B 
Berger and A Buck (eds) The Grand Experiment: Colonial Legal Culture in British Settler 
Societies (Vancouver, UBC Press, 2008), at 101 and 106-109.

10 Crease to Governor 6 May 1869, British Columbia Archives Records Services (“BCARS”), 
file GR752/8. 
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Australasia and the West Indies.11 I have argued elsewhere that it is likely 
much of the information compiled came from John Foster McCreight, an 
Irish barrister who had practiced at the Victorian bar from 1843 to 1859 
before migrating to Vancouver’s Island in 1860 and practising there and in 
British Columbia for some years.12 

In many cases this material was supplied by other colonial governments. 
The archives of all the colonies of the empire I have yet seen contain many 
communications about the acquisition and transmission of statutes - either 
of particular interest on nominated topics or as part of a regular exchange. 
As a result Government departments - and official court libraries - often held 
significant quantities of overseas legal materials. For example, in the mid-
1890s the Queensland Attorney-General’s office held complete sets of statutes 
from Britain, New South Wales, Victoria and Tasmania and incomplete sets 
for New Zealand, South Australia and Western Australia.13 In addition it 
held the following Canadian provincial statutes:14 

Ontario - complete 1887-96;

Quebec - 1891 missing, otherwise complete from 1888 consolidation on;

Prince Edward Island - 1773–1852; 1859 on, missing 1863–65, 1869–79 and 1890;

British Columbia - 1888 (consolidation) – 1896 complete;

Manitoba - 1891 (consolidation), – 1896 complete;

New Brunswick 1880–1896 complete;

North-West Territories 1888–1895 complete.

There were no holdings for Nova Scotia but the file also contains 
correspondence with that colony about exchanges of statutes so it appears 
likely the gap was soon filled.15 

11 J G Philippo, undated draft memorandum, BCARS GR674 Attorney-General of BC’s Papers 
1871. The colonies in question were Antigua, Canada, Cape Colony, Jamaica, Manitoba, 
Natal, New South Wales, New Zealand, Prince Edward Island, Queensland, South Australia, 
Vancouver Island and Victoria. 

12 See Jeremy Finn “Australasian Law and Canadian Statutes in the Nineteenth Century: a 
Study of the Movement of Colonial Legislation Between Jurisdictions” (2002) 25 Dalhousie 
Law Journal 169, 191. For McCreight’s life see Patricia Johnston “John Foster McCreight” 
(1948) 12 BC Hist Quarterly 79 and “McCreight and the Law” (1948) 12 BC Hist Quarterly 
at 127.

13 Undated (but c 1896) draft letters to Attorneys-General of New Zealand, South Australia 
and Western Australia: Attorney-General’s files, JUS81, Queensland State Archives. 

14 Undated (but c 1896 or1897) list in Attorney-General’s files, JUS81, Queensland State 
Archives. 

15 Attorney-General Nova Scotia to Under-Secretary Justice, Queensland; 5 November 1895 
and Attorney-General Nova Scotia to Attorney-General, Queensland 22 September 1896; 
Attorney-General’s files, JUS81, Queensland State Archives. 
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It seems probable that holdings of the kinds listed above were produced 
through a system of exchanges, though it is not clear whether this was a 
recent innovation or a practice of long-standing. The former seems more 
likely given requests to Western Australia, New Zealand and South Australia 
for statutes to remedy deficiencies in the Queensland holdings were 
accompanied by offers to supply complete sets of Queensland statutes.16 
This can be compared with New South Wales, where Alexander Oliver in 
1878 noted the need for the supply of the statutes of the other Australasian 
colonies as they became available, something not apparently achieved for 
nearly a decade.17 Oliver also noted: 18 

I would … invite attention to a serious want in my Series of Colonial and other Acts of 
Parliament; viz, of the Canadian and the American Acts of Congress

 There does not appear to have been a system of regular exchanges with Canada but 
there is a record of New South Wales supplying the Canadian Government with a 
number of particular statutes, principally on local government matters.19 In addition, 
John Forrest of Western Australia on occasion requested information about New 
South Wales statutes from the Parliamentary Draftsman in Sydney.20

Where there were no formal arrangements for exchange of statutes - as was 
the case over most of the Empire - colonies could and did request legislation 
on specific topics from one or more of the other imperial jurisdictions. Thus 
in 1859 British Columbia sought copies of recent Victorian legislation on gold 
mining,21 while New Zealand canvassed Canadian jurisdictions for labour 
laws22 and Manitoba was asked by Trinidad for laws on the devolution of 

16 Undated (but c 1896) draft letters to Attorneys-General of New Zealand, South Australia 
and Western Australia: Attorney-General’s files, JUS81, Queensland State Archives.

17 For the requests see Oliver to Secretary to Attorney-General, 9 August 1878 and Oliver 
to Attorney-General, 20 Sept 1880. In 1887 Oliver thanked the Government Printer for 
supplying the Victorian statutes from 1881; Queensland statutes from 1878; New Zealand 
statutes from 1881, and the Tasmania statutes from 1877: Oliver to Government Printer, 26 
August 1887. The South Australian statutes for 1879-1886 arrived a few days later: Oliver 
to Government Printer, 30 August 1887. All correspondence in Parliamentary Counsel’s 
Letterbook 1878–1896, New South Wales Parliamentary Counsels Office records.

18 Oliver to Attorney-General, 20 September 1880, Parliamentary Counsel’s Letterbook 1878–
1896, New South Wales Parliamentary Counsels Office records.

19 JL Watkins to Secretary to Attorney-General, 9 May 1893, Parliamentary Counsel’s 
Letterbook 1878–1896, New South Wales Parliamentary Counsels Office records.

20 Memorandum by J L Watkins, 13 December 1892 “re Inquiry by the Hon. John Forrest, 
Premier of Western Australia as to the legislation in this colony prohibiting Consultations 
and Sweeps on Horse-racing” and J L Watkins to Under-Secretary of Finance and Trade, 11 
October 1895 in response to a request from Forrest “enquiring as to the laws of this colony 
governing the registration and examination of Chemists”; both in Parliamentary Counsel’s 
Letterbook 1878-1896, New South Wales Parliamentary Counsels Office records.

21 Barkly to Lytton, May 5 1859, Despatch 41/59, File A2347, Victorian Public Record Office.
22 See for example Undersecretary of State for the Province to J C Shultz 28 January 1895, file 

MG 12 E1, Public Archives of Manitoba
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property23 and Jamaica for statutes dealing with education.24 These examples 
could be multiplied many times over in almost all the colonies. One measure 
of the irregularity of movement of information is the listed holdings of 
the Ontario Legislature’s library in 1881, which reveal a very patchy and 
incomplete body of Australasia material.25 

There is only one known indication of a colonial jurisdiction deliberately 
setting out to collect a complete set of Empire materials. In 1856 Robert 
Baldwin, the Attorney-General of Upper Canada, wrote to the Law Officers of 
44 other British Colonies requesting their assistance in assembling complete 
sets of colonial legislation and Supreme Court decisions for the Library of the 
Law Society of Upper Canada.26 It is not clear how far he succeeded in his 
aims, and it seems unlikely that the collection was ever kept up-to-date. 

III. Transmission by the Colonial Office 

The Colonial Office was a key element in the distribution of legal 
information in the shape of, or for the preparation of, statutes. In a small 
number of cases, the Colonial Office, of its own motion or on behalf of other 
British agencies, could direct that legislation be passed on a particular subject. 
When it did so, it appears to have been standard practice to indicate legislation 
that could be used as a model. One example of such directed legislation was 
to ensure West Indian governments had public health laws in place, including 
the creation of boards of health, quarantine procedures, and clean streets 
and drains.27 In the 1850s the West Indian colonies were invited to legislate 
further and were supplied with the Antigua Acts on Quarantine and Sanitary 
Improvement together with the comments on them of the English Board of 
Health.28

In other cases a British government agency might not provide template 
legislation but instead provide details of provisions which would be required 
in any colonial legislation. Thus in 1840 the Colonial Office circulated a 
letter from Lords Commissioners of the Treasury setting out “certain rules 
and conditions prescribed by the for the issuance in Charters or Legislative 

23 Phelps to Patterson, 26 April 1897, James C Patterson papers, MC 12 F, Public Archives of 
Manitoba

24 Undersecretary of State for the Province to Patterson, 7 May 1898, James C Patterson papers, 
MC 12 F, Public Archives of Manitoba

25 A full listing is given in Jeremy Finn “Australasian Law and Canadian Statutes in the 
Nineteenth Century: a Study of the Movement of Colonial Legislation Between Jurisdictions” 
(2002) 25 Dalhousie Law Journal 169,181 n 46. The complete holdings are listed in John M 
Watson Catalogue of the Library of the Parliament of Ontario (Blackett Robinson, Toronto, 
1881)

26 Baker, G Blaine “The Reconstitution of Upper Canadian Legal Thought in the Late-Victorian 
Empire” (1985) 3 Law and History Review at 219, 230. 

27 Juanita De Barros, “Sanitation and Civilization in Georgetown, British Guiana” Caribbean 
Quarterly 49, 4 (Dec 2003), at 65.

28 Circular Despatch 28 December 1854, CO854/5 no 366, Public Record Office.
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Enactments for Incorporating Banking Companies in the Colonies”, 
including requirements that the incorporating act or charter must state the 
capital of the company; that capital must be paid up within 18 months), that 
stockholders were to be liable for twice the amount of their subscriptions and 
that no bank could own its own stock.29 

There may have been cases where the Colonial Office had derived the 
relevant information from the administration of India, which fell under a 
different ministry. Certainly, as is discussed later in the context of codification 
of the criminal law, Indian legislation was used as a template for the colonies. 
An earlier example is the appointment of native assessors to advise on 
indigenous law, a practice which was first found in India, but spread to many 
of the British African colonies, as well as to Fiji, Ceylon, and New Zealand.30

 Frequently the Colonial Office advocated legislative action without 
mandating it. An early example of the Colonial Office giving a template for 
legislation to the colonies comes with a Royal Order-in-Council which set out 
the basis for new marriage laws for the West Indian colonies, Mauritius and 
the Cape Colony as a method of dealing with the expected marriages of freed 
slaves.31 James Fitzjames Stephen attributed the Order-in-Council to pressure 
from the Wesleyan Methodist Society.32 Legislation in broad conformity 
with the Order-in-Council was passed in most of the colonies between 1838 
and 1840. A decade later the Colonial Office urged colonies to legislate for 
the arrest and extradition to other British colonies of fugitive offenders, 
indicating that an English statute might provide a starting point.33 In 1848 
the West Indian colonies were advised to enact a law which would provide 
for extradition between the colony and Venezuela, with the Trinidadian 
Ordinance on the subject being suggested as a model.34

Towards the end of the 19th century the Colonial Office recommended 
the enactment through the African colonies of legislation modelled on the 
1884 Cold Coast Marriage ordinance (no 14 of 1884).35 That Ordinance was 
itself derived from other colonies, with the initial form being drafted for St 

29 Letter by Treasury 29 April 1840, enclosed with Colonial Office, circular despatch, 4 May 
1840; CO854/2/141. 

30 Bonny Ibhawoh “Historical globalization and colonial legal culture: African assessors, 
customary law, and criminal justice in British Africa” Journal of Global History, (2009) vol 
4, 429 at 433-34.

31 Circular Despatches 1 March 1836, CO854/2 no 80 and 14 September 1838, CO854/3 no 
125, Public Record Office. See also Paul Knaplund James Stephen and the Colonial System 
1813–1847 (University of Wisconsin Press, 1953), p 164

32 J F Stephen to Glenelg 8 February 1839, CO323/54 p 231, Public Record Office.
33 Circular Despatch 15 June 1846, CO854/3 no 125, Public Record Office.
34 Circular Despatch 3 April 1848, CO854/4 no 165, Public Record Office.
35 S Zabel “Legislative History of the Gold Coast and Lagos Marriage Ordinance 1884 : part 

III” (1979) 23 J African Law at 10
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Helena by Frederic Rogers of the Colonial Office,36 then copied in Ceylon 
and, in somewhat modified form in Hong Kong. It was this Hong Kong 
version which was then used in the Gold Coast.

The Colonial Office was often at pains to minimise the risks of proposed 
legislation causing difficulties in particular colonies. In 1858 the Colonial 
Office sent copies of the recent Divorce and Matrimonial Causes Act 1857 
to a range of colonies, asking Governors, in the interests of uniformity in the 
Empire, to consult their legislature as to the “introduction of a measure which 
shall incorporate, as nearly as the circumstances of the colony will admit, the 
provisions of the Act recently passed in England”.37 The distribution list for 
the dispatch is unusual and - and most interesting:

North American Colonies. “Confidential” to Canada. Australian Colonies . Separate to 
Victoria. West Indian Colonies (except Trinidad, St Lucia and Mauritius [sic]). All other 
colonies except Malta and the Ionian islands

This list omitted the colonies which had predominantly Roman Catholic 
or Greek Orthodox populations, and the confidentiality of the dispatch to 
Canada would avoid the matter becoming a public issue. 

We must not think the networks for transmitting information invariably 
worked well. Greg Taylor has pointed out that a system of registration of 
land titles was proposed in British Honduras only months after the passage 
of the first Torrens Title Act in 1858, without either knowing of the other’s 
initiatives: 38

…the two colonies did not communicate in this period and the young Torrens system 
was, perhaps surprisingly, never referred to in the correspondence to Belize Town from 
the Colonial Office.

Equally surprising is the omission of the British Honduras legislation 
from material later furnished to the House of Commons about land title 
registration systems in operation.39 

36 Frederic Rogers to Merivale 29 January 1852, commenting on New Zealand Marriage 
Ordinance, CO323/73 folios 386-396, Public Record Office. 

37 CO circular despatch 12 April 1858, CO854/6/550, Public Record Office. A second despatch, 
some two years later, advised the same limited list of colonies that the Queen’s Advocate 
had called to the Secretary of State for the Colonies notice that there might be problems in 
some colonies where there was inadequate machinery for the operation of a divorce law. In 
consequence governors need not bring in a divorce law if could not operate properly. One 
specified criterion was the presence of a competent bar: CO circular despatch 26 July 1860, 
CO854/6.

38 Greg Taylor “Torrens’ Contemporaneous Antipodean Simulacrum” (2007) 49 Am J Legal 
Hist at 392, 408.

39 Greg Taylor “Torrens’ Contemporaneous Antipodean Simulacrum” (2007) 49 Am J Legal 
Hist 392, 428-29. 
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Of course the provision of clear policies and statements of legal principle 
by the Colonial Office did not necessarily mean that colonial governments or 
legislators would comply. We need look no further than the colonists’ defeat 
of British policies to respect indigenous land titles in South Australia.40 

IV. Transmission by Other Official Channels 

It is clear that in some cases information from one colony was sought by 
another colony either by direct correspondence between the governors or via 
the Colonial Office. For example, in 1859 the Governor of Victoria forwarded 
to British Columbia, via the Colonial Office, copies of the Victorian statute 
“in reply to an application for copies of recent enactments in this colony in 
relation to Goldmining”.41 The British Columbian documents reveal, however, 
that the Victorian statute was not the working model for that jurisdiction’s 
legislation, but rather that the draftsman, Begbie CJ, worked from a copy of 
the New Zealand Goldfields Act of 1858.42 

In the later 19th century it was common for proponents of legal change to 
seek to draw on precedents form other jurisdictions. Indeed, Sir Henry Maine 
considered the principal advantage of “Comparative Jurisprudence” was that 
it could “facilitate legislation and the practical improvement of law”.43 Not 
surprisingly, politicians and government officials - and through them law 
reformers- in Britain on occasion sought to gather for themselves information 
about aspects of law in the colonies and dominions by engineering an official 
request for the colonial and dominion governments to furnish details on 
some topic of law and practice in their jurisdictions. Such enquiries were 
frequent and touched on a wide range of issues. For example, in 1906, all 
colonial and dominion governments were requested to provide information 
as to any provisions for a “local option” in liquor licensing legislation44 and 
for the registration of commercial firms.45 The former material was required 

40 See Stuart Banner ‘Why Terra Nullius? Anthropology and Property Law in Early Australia” 
(2005) 23 Law & Hist Rev 95, 121; Julie Cassidy “A reappraisal of aboriginal policy in 
colonial Australia: Imperial and colonial instruments and legislation recognising the special 
rights and status of the Australian aboriginals” (1989) 10 Journal of Legal History 365, 374.

41 Barkly to Lytton, May 5 1859; File A2346 ML.
42 Douglas to Barkly, n.d. quoted in Williams, David R. “The Man for a New Country”: Sir 

Matthew Baillie Begbie (Gray’s Publishing Co, Sidney British Columbia, 1977), p. 151. The 
New Zealand statute, as with others of the period, was enacted by a provincial legislature, 
as the Goldfields Ordinance 1858 (Nelson Province), before being adopted by the national 
Parliament, 

43 Henry Maine, Village Communities (London: Murray, 1871) at 4, as cited by Derek Roebuck 
“The past is another country: legal history as comparative law” (1994) Asia Pacific Law Review 
special issue, no.1 (1994) at 9, 11. 

44 Colonial Office, Circular despatches to colonies 9 May 1906, CO854/42, Public Record 
Office. 

45 Colonial Office, Circular despatches to colonies 9 May June, CO854/45, Public Record 
Office. 
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for a return called for by the House of Commons; the latter for the Board of 
Trade. The “local option” return was called for after a wide-ranging debate in 
the House of Commons in which speakers referred extensively to legislation 
in Canada, Australia, and New Zealand.46 

Royal Commissions or similar bodies often assembled and made accessible 
very substantial quantities of information about the laws of other parts of the 
Empire. A simple example is the Ontario Royal Commission on Mineral 
Resources which published a report in 1890 containing a lengthy account of 
the mining laws of much of Canada, Great Britain, the Australasian colonies 
as well as, briefly, the laws of nine European countries.47

In a number of jurisdictions a civil servant was given a duty to collect 
material relevant to a legal issue from across a range of sources. We may 
instance as a minor example “a comparative statement of the Friendly Societies 
Acts of Queensland, Victoria, New Zealand and England compiled in May 
1890 for the information” of the Queensland Minister of Justice.48 I have 
detailed elsewhere the employment by the British Government of an official 
to investigate “anti-sweating” laws in Australasia before World War One.49 
The Queensland and New South Wales governments exchanged information 
on labour laws in the 1914–1916 period, including exchanging draft 
legislation.50 A further example is provided by the South African government 
which in 1924 directed a civil servant to investigate old-age pension schemes. 
James Collie did so and set out a range of possible non-contributory schemes 
(the form found in New Zealand and Britain). That report was drawn on 
heavily by a subsequent Royal Commission which determined there should 
be a means-tested system, as in Australia and New Zealand.51 

In some cases the collection was part of a set routine. In New South Wales 
- and quite possibly in other colonies - the Attorney-General was expected, in 
the words of Roger Therry, to: 52

46 See Jeremy Finn “Should we not profit from such experiments when we could?”: Australasian 
Legislative Precedents in British Parliamentary Debates 1858–1940” (2007) 28 Journal of 
Legal History at 31, 37. 

47 Royal Commission on Mineral Resources of Ontario 1890 (Warwick & Son, Toronto, 1890).
48 W J Blakeney, Registrar of Friendly Societies, to Under Colonial Secretary, 1 July 1893, in 

Friendly Societies Amendment Bill 1894, JUS/W2, Queensland State Archives. 
49 Jeremy Finn “Should we not profit from such experiments when we could?” Australasian 

legislative precedents in debates in the British Parliament 1860-1940. (2007) 28 J Legal 
History at 31, 40-41. 

50 Helen Hamley “The Law Against Women: Queensland Industrial Legislation from the 
Factories and Shops Act 1896 to the Industrial Arbitration Act 1916” (1996) 2 Australian 
Journal of Legal History at 193, 207.

51 Jeremy Seekings “Not A Single White Person Should Be Allowed To Go Under’: Swartgevaar 
and the Origins of South Africa’s Welfare State, 1924–1929” (2007) 48 J African Hist at 375, 
384-386. 

52 Roger Therry Reminiscences of Thirty Years Residence in New South Wales and Victoria (facsimile 
edition, Sydney University Press, 1974), at 316. 
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… attend to the Acts of each session of the British Parliament, and apprise the local 
Government of such measures as might advantageously be adopted and declared to 
extend to New South Wales.

That same obligation was part of the NSW Parliamentary Draftsman’s 
duties some forty years later.53 

A more uncommon way that information might be transferred is by the 
engagement of counsel from another jurisdiction to prepare legislation. We 
have seen this with a land company in British Honduras having legislation 
prepared in England, but governments sometimes did so, albeit probably 
rarely. An unsuccessful applicant for the post of Parliamentary Draftsman 
for New South Wales stated that not only had he prepared bills for the 
New South Wales government, but he had also “been frequently selected by 
the Governments of Queensland and Tasmania to prepare Bills, rules and 
Regulations, reports and other parliamentary drafts of special and difficult 
character”54 

V. Transmissions by Unofficial Channels

In cases where control of a colony was in the hands of a commercial 
company, the company could act as the source of legal information, as was 
the case in the early days of the Canadian West where the Hudson’s Bay 
Company provided an initial body of ‘law’ to govern Company servants both 
in their relationships with each other and in dealings with the indigenous 
populations, and later, in the 1830s, provided a new body of rules including 
the creation of a formal court system.55 

In other cases the framing of the legislation appears to have been primarily 
done by a company seeking its own advantage. A simple example is a Bill to 
incorporate a private company to supply water to the city of Dunedin, which 
the proposer said had been “founded on similar measures passed in New 
South Wales and Victoria”. Opponents, led by Thomas Bannatyne Gillies, a 
Dunedin lawyer (later to serve as Attorney-General and then as a Judge of the 
Supreme Court) pointed out the Bill contained a critical feature not found in 
the Australian precedents – a power to charge rates to residents who did not 
receive a supply of water.56

A company might also put forward an apparently general statute where 
a private act might not have been passed readily. Thus an “Ordinance to 
Encourage the Establishment of Investment & Loan Societies” proposed in 
British Columbia in 1869 was said to have first appeared as private bills for a 

53 Cabinet Minute 11 July 1878, File of Miscellaneous documents, New South Wales 
Parliamentary Counsels Office records.

54 C Lansdell to Minister of Justice, 10 July 1874, File of Miscellaneous documents, New South 
Wales Parliamentary Counsels Office records.

55 H Robert Baker “Creating Order in the Wilderness: Transplanting the English Law to 
Rupert’s Land, 1835-51” (1999) 17 Law & Hist Rev 209 at 214 and 221. 

56 [1864] NZ Parliamentary Debates 153 (House of Representatives), 8 December 1864. 
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particular company in both Vancouver’s Island and British Columbia.57 Greg 
Taylor tells us that an 1858 British Honduras Act for a system of registration 
of land titles had been promoted by a proposed land company who had had 
it prepared by a leading English conveyancer.58 

There are a number of occasions where it appears that the content of 
proposed colonial legislation may have been provided by or through one of 
the churches. Thus in 1849 a Nova Scotia statute incorporating the Roman 
Catholic bishop of Halifax was said to have been “similar in all material 
points” to a New Brunswick statute of three years earlier.59 On the other 
coast of Canada, Henry Crease, the Attorney-General for British Columbia, 
recommended the Governor refuse assent to a bill to incorporate in the 
colony an order of Catholic nuns, on the basis the order had repeatedly and 
unsuccessfully sought to have a statute to the same effect passed in Upper 
Canada.60 The following year Crease recommended refusal of assent to 
a statute for the Presbyterian Church on the basis it had been drafted too 
broadly.61 

Trade unions and similar bodies could also act as conduits for information. 
Samuel Walker Griffith’s biographer tells us that when Griffith was drafting 
the Employers Liability Act 1886 (Qld): 62

The Trades and Labour Council sent Griffith copies of an amended Victorian Factories 
Bill and a lien law for Massachusetts and referred him to a New Zealand land boilers 
inspection bill.

A few years earlier Sir James Penn Boucaut of South Australia had been 
in correspondence with the secretary of a miners union at the famous copper-
mining town of Moonta, and had been informed the union would disseminate 
its views on legislation that needed amendment through other unions and 
also through organised mutual benefit groups such as the Oddfellows Lodges 
and Friendly Societies. 

A new conduit for information about labour laws was created in 1919 
with the founding of the International Labour Organisation (ILO). Jeremy 
Seekings has described the use made of the ILO channels by Maurice Cure ,́ 
leader of the fledgling Mauritius Labour Party in the 1930s, when promoting 
petitions to the Governor or the British government seeking amendment of 
the labour laws:63

57 Crease to Governor 6 May 1869, BCARS, file GR752/8. 
58 Greg Taylor “Torrens’ Contemporaneous Antipodean Simulacrum” (2007) 49 Am J Legal 

Hist 392, 412.
59 Wood to Elliott 24 October 1849, CO323/67 folio 103. 
60 Crease to Governor 4 August 1868, reporting on Sisters of St Anne Ordinance: British 

Columbia Archives file GR752/4. 
61 Crease to Governor 19 March 1869, British Columbia Archives, file GR752/5.
62 R B Joyce Samuel Walker Griffith (Brisbane, U Queensland Press, 1984), at 124
63 Jeremy Seekings “British Colonial Policy, Local Politics, and the Origins of the Mauritian 

Welfare State, 1936—50” (2011) 53 J African History at 157, 161. A third petition referred to 
existing British labour law.
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In one petition he explicitly asked that ‘legislation be introduced in Mauritius to ensure 
the working classes the right of association by trade-unions, old age pensions and other 
measures recommended’ by the ILO. To another he attached correspondence from 
the ILO on the application of ILO conventions to Mauritius, noting that the British 
government’s reports to the ILO on, for example, trade union rights, were at odds with 
the reality on the ground in Mauritius.

Employers and conservative groups had their own international links, 
as with the British Liberty and Property Defence League, which exchanged 
information with a cognate body in Victoria, with the National Association 
of New South Wales and the Wellington Employers’ Association.64

VI. Transmission by Personal Experience 

Personal experience was often a critical element in acquisition of knowledge 
about a law or an institution to be found in another jurisdiction. In some cases, 
at least, such experience prompted individuals then to advocate the borrowing 
or transplantation of the law or institution. Thus the prime mover for the 
creation of a Public Trustee in England, Sir Howard Vincent, was influenced 
by “an encounter with the Public Trustee Office of New Zealand”.65 

The diversity of personal experience on which some colonies could draw 
is illustrated by a committee appointed to prepare the Straits Settlements 
Criminal Procedure Code 1900. It included the Chief Justice, an English 
barrister who had been Attorney-General in both Jamaica and Hong Kong 
and a second judge - again an English barrister - who had served as “Attorney-
General and Judge in the West Indies”, as well as a local lawyer and member 
of the Legislative Council, John Burkinshaw, who had at one time been a 
Clerk to Magistrates in England.66 

In many cases the Governors of colonies drew on their own experiences 
in other jurisdictions. Sir George Gipps drew on Canadian precedents and 
practice for his plan for the municipal government of Sydney and later for the 
District Councils in the rest of the colony.67 

J W Cell’s study68 of the cadre of colonial governors and other senior 
administrators provides some guidance on these interchanges. He traced the 
backgrounds of 262 of approximately 300 such governors. His study shows 

64 N Soldon “laissez-Faire as Dogma : the Liberty and Property Defence League 1882-1914”, in 
Kenneth Brown (ed) Essays in Anti-Labour History : responses to the Rise of Labour in Britain 
(MacMillan & Co, London, 1974) at 213ff.

65 Patrick Polden “The public trustee in England, 1906–1986: The failure of an experiment?” 
(1989) 10 Journal of Legal History 228.

66 Report of Attorney-General of the Straits Settlement, 1900, as reported in Andrew Phang 
Boon Leong “Of Codes And Ideology: Some Notes On The Origins Of The Major Criminal 
Enactments Of Singapore” (1989) 31 Malaya LR 46, at 67.

67 F A Larcombe, The Origin of Local Government in New South Wales 1831-58 ( Sydney 
University Press 1973), at 79 and at 203-04.

68 J W Cell, British Colonial Administration in the Mid-Nineteenth Century; the Policy-making 
process (New Haven, 1970)
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that 24 of that 262 had received some legal training.69 More significantly, 
for our purposes, Cell identified 37 of his group as “hard-core” professionals 
- averaging 27 years’ experience as governors. Of this cohort, ten had some 
legal training.70 It seems therefore likely that this group may have had an 
influence over law in the Empire quite disproportionate to their numbers. 
It is also notable that Cell’s study shows only 50 of 262 had served in India 
and another colony.71 This was quite different from the overall pattern where 
Governors usually served in a number of different colonies in different 
regions. That may have influenced the extent to which Indian legal material 
was transmitted to other colonies. 

Even though governors may have drawn on prior experience of other 
colonies for proposed legislation, they did not always succeed in their aims. 
In 1874 Sir Henry Barkly, a former governor of Victoria, drafted two mining 
ordinances for Griqualand West. He included provisions, drawn from his 
Victorian experience, that gave the holder of a miner’s right some surface 
rights. The ordinances were, however, disallowed by the Colonial Office.72

In many colonies judges were involved in the drafting of legislation, either 
as part of their official duties - where the judge was a member of a legislative 
body - or in unofficial or informal roles.73 Thus Matthew Baillie Begbie of 
British Columbia had major responsibilities for preparation of legislation 
in the early years of that colony.74 An early example of a judge’s personal 
knowledge informing later legislation is the Insolvency Act 1841 (NSW) 
which was drawn by William Burton, a Judge of the NSW Supreme Court 
who had earlier served as a judge in the Cape Colony. Burton modelled the 
NSW statute on the Cape Colony Insolvency Ordinance 1829, and more 
remotely on Romano-Dutch law which Burton had studied in Holland 
before going out to the Cape. 75 Burton’s Cape Colony experiences, and those 
of Governor Richard Bourke, may also have influenced the “occupational 
licences” for land introduced in New South Wales under the Crown Lands 
Encroachment Act 1833.76

69 At 49
70 At 50.
71 At 48 
72 Mona Macmillan Sir Henry Barkly ; Mediator and Moderator 1815-1898 (A A Balkema, 

Capetown, 1970), at 222. 
73 Damen Ward “Civil Jurisdiction, Settler Politics, and the Colonial Constitution, Circa 1840-

58” (2008) 39 VUWLR 497. Ward tells us that when the first Chief Justice of New Zealand 
resigned, the Premier told the Colonial Office that a willingness to analyse draft legislation 
was a more important qualification for a new Chief Justice than the ability to decide cases. 

74 David R Williams, “The Man for a New Country” : Sir Matthew Baillie Begbie (Gray’s 
Publishing Co, Sidney British Columbia, 1977) at 149-51.

75 K G Allars, “Sir William Westbrooke Burton” (1951) JRAHS, vol 37, at 257. 
76 Hazel King “Richard Bourke and his Two Colonial Administrations; a comparative study of 

Cape Colony and New South Wales” (1964) JRAHS 360, vol 49, p 360 at 370-373.
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The extent to which the transfer of personnel and their knowledge 
could affect other colonies is, of course, affected by the degrees and pattern 
of interchange. The following is an impressionistic, rather than a detailed, 
indication. It is evident there was a great deal of interchange between colonies 
in Australasia before 1900 - though less between New Zealand and Australia 
after 1900. We also find some transfers between the different jurisdictions 
in Canada - particularly from Ontario to the western provinces, though not 
the reverse. It appears that in the first half of the 19th century a fair number 
of legal figures went from the West Indies to Australasia, and later in the 
century to West Africa and Malaya and Singapore. There was also a great deal 
of interchange within the African colonies - in both 19th and 20th centuries, 
and within India over the same period. However it seems there was relatively 
little movement between India and other parts of the Empire.77 Of course all 
this interchange between colonies must be set against a continued outflow 
of British lawyers to all parts of the Empire throughout the 19th and 20th 
centuries. 

In some cases lawyers from one colonial jurisdiction had leading roles in 
another colony but it is not clear whether this led to any significant changes 
in the colony of destination. Although we have quite good data between 
the “settlement” colonies, later dominions, and in some areas of the other 
colonies, there remain areas where research is needed. Nemata Blyden has 
documented the employment of black West Indian lawyers in government 
posts in Sierra Leone in the 19th century,78 but it is not clear whether this led 
to any use of West Indian precedents in the legislation of the newer colony.

Often colonial governments had the benefit of senior officials having expert 
knowledge of laws in other colonies which related to the official’s portfolio or 
responsibilities. It has been claimed that Joseph Despard Pemberton, the first 
Colonial Surveyor in Vancouver’s Island:79

… arrived in Victoria with a detailed knowledge of the land laws and survey systems of 
New Brunswick, Prince Edward Island, South Australia, New Zealand and seven other 
colonial locations. 

A longer, if less varied, experience of administration is to be found in 
the sometime Tasmanian Colonial Treasurer, John Gregory, who worked in 
different capacities in Gibraltar, Cape of Good Hope, Mauritius, Ceylon and 
Tasmania in a career spanning more than 30 years.80 

In some cases lawyers, politicians or reformers relied on information 
gathered during relatively short visits to other jurisdictions. Thus during 
discussions of the Criminal Code Bill in the New Zealand parliament in 

77 I have found, so far, only two lawyers who went from Australasia to India. 
78 Nemata Amelia Blyden West Indians in West Africa: The African Diaspora in Reverse ( Rochester 

NY: University of Rochester Press, 2000)
79 Richard Mackie “The Colonization of Vancouver Island” B C Studies 96 (1992), 3 at 9. 
80 K Fitzpatrick Sir John Franklin in Tasmania 1837-43 (Melbourne UP, Melbourne 1949), at 

211.
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1885 W Downie Stewart, a Dunedin lawyer, argued for the adoption of a 
provision, common in the USA which prevented prosecution counsel or the 
trial judge commenting on defendant’s decision not to give evidence at the 
trial. Downie Stewart gave as his sources a study he had done on American 
law when travelling there 10 years earlier.81 Many other examples of such 
“legal tourism” can be found in other contexts.82

It is possible that personal knowledge and experience also underlay the 
interesting response of a Committee of the New South Wales Legislative 
Council to the disallowance by London of a remarkably innovative New 
South Wales statute allowing sheep-owners to obtain loans secured against a 
lien on the wool growing on the backs of their sheep. The New South Wales 
legislation was re-enacted, and the Committee defended the principle by 
pointing to a similar device used in the West Indies whereby mortgages over 
plantations included a covenant to consign the future yearly produce - sugar 
from canes not yet planted - to the mortgagee.83 

In some cases the key influences came from outside the British Empire, 
but the same basic principles of transmission appear to hold true. Thus 
individual judges might be influential in the way they applied American 
case law in a colony. In the early years of New Zealand, Henry Chapman’s 
detailed knowledge of the jurisprudence of the United States Supreme Court 
on the status of indigenous property rights was crucial to the way cases 
were decided in the New Zealand courts.84 In later years Robert Stout CJ 
and Joshua Williams J had much to do with the substantial application of 
American case law.85 

 

81 Jeremy Finn “Codification of the Criminal Law: the Australasian parliamentary experience” 
in B Godfrey and G Dunstall (eds) Crime and Empire 1840-1940: criminal justice in local and 
global context (Willan Publishing, Portland Oregon, 2005) at 224 and 227. 

82 The term is borrowed from Sally Hadden and Patricia Hagler Minter “A Legal Tourist Visits 
Eighteenth-Century Britain: Henry Marchant’s Observations on British Courts, 1771 To 
1772” (2011) 29 Law and Hist Rev 133. The article provides an interesting account of the 
observations of Marchant, a practising Massachusetts lawyer, who viewed many trials in 
England and Scotland during an extended stay. 

83 Frank Decker “The Legal and Economic History of the Lien On Wool And Stock Mortgage 
Act 1843 (NSW) - A Case Study on the Significance of Property Law for Understanding 
Economic Development” (2008) 12 Legal History 151. The history of the legislation and its 
adoption in other Australasian colonies is chronicled by E P Ellinger and L McKay “Chattels 
Securities in New Zealand 1843-1887” (1974) 3 Otago LR 153, at 159-161. 

84 Shaunnagh Dorsett “Sworn on the Dirt of Graves: Sovereignty, Jurisdiction and the Judicial 
Abrogation of ‘Barbarous’ Customs in New Zealand in the 1840s” (2009) 30 J Legal History 
175 at 181-182.

85 Jeremy Finn “New Zealand Lawyers and ‘Overseas’ Precedent 1874-1973 – Lessons from the 
Otago District Law Society Library” (2007) 11 Otago LR at 469, 487-88.
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VII. Private Correspondence 

The private papers of a number of Australasian lawyers, judges and 
politicians reveal not merely a very substantial volume of correspondence 
between leading figures in different colonies but also the frequent transmission 
of information not perhaps readily available in the public domain

The most extensive such correspondence with which I am acquainted is 
that of Samuel Griffith,86 who exchanged letters on legal issues with Samuel 
Way and James Boucaut in South Australia, a range of lawyers and judges 
in New South Wales and, more rarely, with Tasmanian, New Zealand and 
Victorian judges. He also had a remarkable relationship with John Forrest, 
the first premier of Western Australia, who on a number of occasions sought 
Griffith’s advice on contemplated legislation - and even on drafts for possible 
bills. 

Similar correspondence is to be found in the papers of Samuel Way and 
James Boucaut in Australia and the Chapman family in New Zealand. The 
flow of correspondence could also include politicians. For example Boucaut 
and Henry Parkes of New South Wales corresponded on each colony’s 
education legislation,87 and Alfred Stephen in 1890 sent Parkes a copy of “Dr 
Bourinot’s most valuable work on Canadian Federal Government”.88 

Nor were links between legislators and law reformers in other countries 
restricted to the old “settlement” colonies. Some British MPs - particularly 
members of the Liberal party in the 19th century and the Labour Party in 
the 20th - corresponded regularly with individuals and groups in the colonies 
who sought changes in the law or conditions in their colony. For some the 
aim was to gather materials to support their cause in their own jurisdiction. 
I have written elsewhere of Sir Charles Dilke and his network of colonial 
contacts, who provided information on labour legislation.89 In the 20th 
century information gathered through personal correspondence might yield 
material with which to make domestic political capital. This may particularly 
have been the case of correspondence between members of socialist or radical 
political groups. In particular the doctrinal ties between Labour parties were 
clearly significant. We may take as an example the regular correspondence 
in the 1930s between the Mauritius Labour Party and a British Labour 
MP Arthur Creech-Jones “who raised their concerns in Parliament and in 
correspondence and meetings with the Colonial Office.”90

86 See Griffith papers, Correspondence, in MS.Q185-188, Dixson Library, Sydney. 
87 Henry Parkes, Correspondence, vol 3, CYA 873, at 70 and 79, Dixson Library Sydney. 
88 Alfred Stephen to Parkes, 31 January 1890, Henry Parkes Correspondence, vol 42, CYA 912, 

at 312, Dixson Library, Sydney. 
89 Jeremy Finn ‘Should we not profit from such experiments when we could?’: “Australasian 

Legislative Precedents in British Parliamentary Debates 1858–1940” (2007) 28 Journal of 
Legal History at 31, 49. 

90 Jeremy Seekings “British Colonial Policy, Local Politics, and the Origins of the Mauritian 
Welfare State, 1936—50” (2011) 53 J African History at 157, 164. 
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VIII. Codification – General and the  
Criminal Code Examples 

One specialised area of communication of legal information around the Empire involved 
the broad debates of codification of the law. It is a notable feature of codification debates 
everywhere in the colonies that there was frequent reference to codes proposed for, or 
enacted in, American or European jurisdictions. Elizabeth Kolsky tells us that: 91

Codifiers in colonial India, for example, worked with Livingston’s Louisiana Code and 
Field’s New York Code before them and they were acutely aware of the global relevance 
of their contributions.

Initiatives within the Empire were also canvassed. As early as 1876 George 
Marsden Waterhouse, the only person to be Premier of two colonies,92 moved 
for a Codification Commission for New Zealand, urging that the Ontario 
practice of rolling codification be adopted.93 The combined effect of these 
cross-currents of reform was that a great deal of material was available to 
proponents - and opponents- of reform in different colonial jurisdictions. 
Thus in New Zealand there was discussion of New York and Californian 
codes when considering the Criminal Code Bill from 1883 on,94 while the 
debate on codification of the criminal law in New South Wales saw reference 
to Stephen Code, the New York Penal Code and the Indian Penal Code. 95

The multiplicity of possible models sometimes caused difficulties because 
proponents of codification were divided over the options. Andrew Phang has 
shown that in the introduction of a criminal code based on that of India was 
opposed by the Singapore bar - and the local Chief Justice -because they were 
familiar with English law and wanted to continue with that rather than adapt 
to the Indian code96. However lawyers in the Straits Settlements wanted the 
Code introduced because they would have the benefit of the Indian superior 
court decisions on it.97 

91 Elizabeth Kolsky “Codification and the Rule of Colonial Difference: Criminal Procedure in 
British India” (2005) 23 Law & Hist. Rev. 631, 632.

92 Premier of South Australia 8 October 1861 – 3 July 1863 and of New Zealand 11 October 
1872 – 3 March 1873.

93 (1876) 1 NZ Jurist 81. In 1878 a commission was appointed under the reprint of the Statutes 
Act 1878(NZ) to prepare a new edition of the statutes of the colony, but full re-enactment of 
the codified legislation did not occur until 1908 - and has not occurred since. 

94 Jeremy Finn “Codification of the Criminal Law: the Australasian parliamentary experience” 
in B Godfrey and G Dunstall (eds) Crime and Empire 1840-1940: criminal justice in local 
and global context (Willan Publishing, Portland Oregon, 2005) 224, 228. See also Stephen 
White “The Making of the New Zealand Criminal Code Act of 1893: A Sketch” (1986) 16 
VUWLR at 353, 354-5.

95 Jeremy Finn “Codification of the Criminal Law: the Australasian parliamentary experience” 
in B Godfrey and G Dunstall (eds) Crime and Empire 1840-1940: criminal justice in local and 
global context (Willan Publishing, Portland Oregon, 2005) at 224, 234.

96 Andrew Phang Boon Leong “Of Codes And Ideology: Some Notes On The Origins Of The 
Major Criminal Enactments Of Singapore” (1989) 31 Malaya LR at 46. 

97 At 59-60. 
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Arguments for the adoption of codes were sometimes supported by 
personal experience. Thus the Solicitor-General of Singapore wanted not 
only the introduction of the Indian penal code but also the Indian code of 
criminal procedure, saying: 98 

I saw them [ie the Codes] worked, and practised . . . for nearly eighteen months, in 
the several Commissioners and Magistrate’s Courts, in British Burmah, and in the two 
Recorder’s Courts at Maulmain and Rangoon. Their superiority, in simplicity, contrasted 
with the action of our Courts, in this Colony is very great.

As Phang’s account of Singapore suggests, familiarity with a particular 
system was very often associated with advocacy of that system where reform 
or adoption of law form external sources was debated. H F Morris has 
made a similar argument in his most valuable article on the development of 
criminal law and procedure in the African colonies.99 By contrast, it has been 
tentatively suggested that judges in early Natal may have been more likely to 
favour jury trial the less familiar they were with it in operation.100 I think the 
historical record favours Morris’s argument. 

Morris has pointed out the degree to which the African colonies built 
upon each other’s work to develop a broadly similar set of laws across all 
the colonies.101 It is worth considering in some detail what Morris tells us 
about the beginning of this process with the creation of the criminal code 
for the Gold Coast. The Colonial Office recommended that the substantive 
criminal law of England should be retained unless a Jamaican model could 
be adapted.102 Sir Julian Pauncefote, then the legal adviser to the Colonial 
Office, advised that a number of colonial statutes be sent which could be 
drawn upon for the creation of the code of criminal procedure. Notably the 
list included two Hong Kong ordinances and the Hong Kong code of civil 
procedure as well as a recent Ordinance for summer jurisdiction from the 
Leeward Islands and the “Rules of H.B.M. Supreme Court in China and 
Japan (prepared by Mr. Reilly) which contain civil and criminal procedure 
of a very simple kind”. This perhaps surprising list of sources clearly relates 
to Pauncefote’s own service as Attorney-General of Hong Kong and later 
Chief Justice of the Leeward Islands. We may speculate that a number of the 
statutes mentioned were of his drafting. In the upshot, Pauncefote’s suggested 
materials were amplified by the provision of the Straits Settlements Criminal 
Procedure Ordinance of 1873, the Rules of British Consular Courts in the 
Levant and a draft Criminal Procedure Code for Fiji. The Queen’s Advocate 
in the colony then prepared the final version of the Criminal Procedure 
Ordinance which was enacted in 1876.

98 At 59-60. Emphasis as stated by Phang. 
99 See H F Morris, “A history of the adoption of criminal law and procedure in British Colonial 

Africa, 1876-1935”, [1974] J African Law at 6.
100 P R Spiller “The jury system in early Natal (1846–1874)” (1987) 8 J Legal History at 129, 132
101 H F Morris, “A history of the adoption of criminal law and procedure in British Colonial 

Africa, 1876-1935”, [1974] J African Law 6, at 6-7. 
102 At 7.
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Later debates on modification of the law also reflect the previous experience 
of the leading players. Morris tells us that in 1932 a Colonial Office adviser 
recommended the West African colonies adopt the system of appeals in force 
in East Africa (as they later did) but this was over opposition from the Chief 
Justice of the Gold Coast, Sir George Deane, who disagreed, “preferring the 
system of appeals in force in Trinidad and Tobago (where, needless to say, he 
had previously served)”.103

This was not the only time that with the new materials were suggested as 
suitable for adoption in West Africa, as in 1889 the Colonial Office suggested 
adoption of the Criminal Code and the Criminal Procedure Code of St. 
Lucia.104

When a new code of criminal procedure was in preparation around the 
turn of the century the High Commissioner of Southern Nigeria considered 
it would be better to model legislation on the Straits Settlements Penal 
Code, of which he had personal experience.105 In the 1920s the Colonial 
Office determined that the criminal law in Kenya needed to be amended 
and updated and the Governor was provided with the Criminal Codes and 
Criminal Procedure Codes of the Gold Coast and Nigeria and the Criminal 
Code of St. Lucia.106 Nor was this the stopping point for this strand of codes. 
In the 1930s, a consolidation of the Queensland Criminal Code and its 
Nigerian derivative was enacted in Cyprus.107 

It should be noted that although the substantive criminal law of the African 
colonies was broadly the same as a result of this process of transplanting and 
refining the codes, there was the complication that, for some time, appeal 
from the courts may have been pressures for some differences of outcome 
because appeals from the courts of Zanzibar and Uganda went to India, 
rather than to Britain.108

IX. Case Law and its Transmission 

In the early days of each of the colonies there were limited channels for 
the communication of information about case law decisions. As we will see, 
newspapers and journals played some part in disseminating judicial decisions, 
but this seems to have been effectively the only manner in which information 
was spread. The collections of personal papers and correspondence of colonial 
judges or lawyers show they frequently corresponded with law reformers and 
politicians about statute law, but very rarely corresponded with them, or with 
brother judges, about judicial decisions. 

103 At 8.
104 At 9. 
105 At 9. 
106 At 9.
107 B M Dickens and R J Cook “The Development of Commonwealth Abortion Laws” (1979) 28 

ICLQ at 424, 426.
108 A N Allott, review article [1974] J African Law at 203, 204.
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Of course, where lawyers or judges moved between jurisdictions they 
inevitably took with them their experiences which included cases in which 
they had been involved. A rare example of personal experiences in an area 
of law extending into different colonies is provided by Henry Chapman, an 
English journalist and barrister who followed experience in Canada with two 
periods as a Supreme Court Judge in New Zealand, separated by the Colonial 
Treasurership of Van Diemen’s Land and legal practice in Victoria. In a letter 
to his judicial colleague Charles Richmond in 1867,109 Chapman mentioned 
that two cases involving parliamentary privilege were to be argued before 
the Supreme Court in the following week, and that Chapman had been 
connected in some way with every privilege case from 1836, explaining that 
he had been a fellow student of the plaintiff in one case from Jamaica110 “and 
wrote some articles about it”; was a close friend of the defendants in a privilege 
case from Newfoundland111 then much later had been the chairman of the 
Parliamentary committee which gave rise to a Tasmanian case112 and then 
had, as an Acting Judge of the Victorian Supreme Court, decided a privilege 
case at first instance on habeas corpus.113 A less extreme, but more enduring 
example is that of Wilson Gray, an Irish barrister who practiced mining law 
in Victoria and New Zealand, where he later became a District Court judge 
in the Otago goldfields. Gray is credited with regular use of Victorian case 
law so that it became embedded in the New Zealand jurisprudence.114 

A. Newspapers and Journals 
In much of the period we are concerned with, law reporting in many 

of the colonies was non-existent or, at best, very unreliable. Yet newspapers 
often carried very extensive reports of legal decisions of professional or 
public interest. In some cases these reports circulated well beyond the area of 
first publication, either because papers were shipped to subscribers in other 
jurisdictions or, probably more commonly, a newspaper in one colony would 
re-publish reports from overseas. The former may well have been relatively 
rare, though it is said that Francis Forbes “subscribed to papers from all 
over the world as a source of law reports”.115 An example is provided by the 
presence in the papers of Redmond Barry, a well-known Victorian judge, of 
a newspaper cutting reporting a bigamy case decided in Sydney where Therry 

109 Chapman to CW Richmond 23 July 1867, The Richmond-Atkinson Papers (Government 
Printer, Wellington 1960) vol 2, at 254-55. 

110 Beaumont v Barrett (1836) 1 MOO PC at 80. 
111 Kielley v Carson (1842) 4 MOO PC 63 : 13 ER at 225
112 Hampton v Fenton (1858) 11 Moo PC at 347; 14 ER at 727
113 In re Dill (1862) 1 W & W (L) 171. The litigation later went to the Privy Council; Dill v 

Murphy (1864) 1 Moo PC (NS) 487; 15 ER 784.
114 Carole Woods, “Gray, Moses Wilson (1813 - 1875)”, Australian Dictionary of Biography, Vol 

4 ( Melbourne University Press, 1972), at 287-288. 
115 Ian Holloway “Sir Francis Forbes and the Earliest Australian Public Law Cases” (2004) 22 
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J referred to a case decided in Bombay, reported in a Bombay newspaper 
and the report reprinted by the Sydney Herald.116 Another instance is the re-
publication in a Hobart newspaper in 1841 of a lengthy and detailed report 
of proceedings in the New Zealand Court of Requests (a small claims court 
for civil debt) where the issue was whether a claimant company could be 
represented by a director who was a lawyer when litigants in the court could 
not be represented by counsel.117 

Although not strictly a matter of movement of information within the 
Empire, we may note Eric Tucker’s view that the reporting in the Canadian 
newspapers of prosecutions in America for boycotting businesses may have 
influenced Canadian employers and their lawyers to adopt more coercive 
approaches in labour disputes.118

In some cases the reporting of legal issues was prompted by politics. 
Damen Ward notes that: 119

Crown colony politics were characterised by settler arguments about, and appeals to, 
notions of constitutional principles that governors were critiqued against. Settler 
newspapers reported litigation and judges’ jury directions in detail. Newspaper reports, 
editorials and correspondence on legal issues entered imperial communication networks 
as part of often highly strategic and self-conscious attempts to shape notions of “public 
opinion” in the colony, metropole, and neighbouring colonies. 

Such tactics appear often to have involved effective, if not necessarily 
organized, mutual support on constitutional issues. Thus a leading New 
Zealand politician, William Fox, could write in 1850: 120

Our politics have been at a standstill since we sent our “resolutions” in reply to Grey’s 
despatches on the Constitution. We are, however, going to have a meeting to express our 
sympathy with the Cape Colonists, who are making the best stand against the Home 
Government since the Bostonians made tea in the harbour. The Cape papers have been 
backing us up on the Constitution question, and it is only fair to reciprocate. 

B. Law Reporting and Law Reports
When we come to the publication of law reports, there is an obvious 

difference between the Australasian and Canadian jurisdictions and India, 
where law reports were regularly published from dates ranging from the 

116 Redmond Barry papers, MS 8380/607 State Library of Victoria.
117 Australasian Chronicle 5 October 1841. The editor’s choice to re-publish may have been 

affected by the fact that the defendant - Charles Babington Brewer - had practised briefly in 
Hobart as a barrister before travelling to New Zealand in the expectation of appointment to 
a county court judgeship. That did not occur, but Brewer was appointed as the Clerk to the 
Court of Requests in time to be sued in his own court.

118 Eric Tucker “The Faces of Coercion: The Legal Regulation of Labor Conflict in Ontario, 
1880-1889” (1994) 12 Law & Hist Rev at 277, 314.

119 Damen Ward “Civil Jurisdiction, Settler Politics, and the Colonial Constitution, Circa 1840-
58” (2008) 39 VUWLR 497, at 504-505. 

120 William Fox to Constantine Dillon; 8 February 1850, in C A Sharp (ed). The Letters of the 
Hon. Constantine Dillon 1842-53 (Wellington, AH and AW Reed, 1954), at 105.
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1830s to the 1880s and the African, West Indian and other Asian colonies 
where law reporting was either non-existent or sporadic. It is not surprising 
that courts over much of the Empire had little regard to decisions from those 
newer jurisdictions unless or until they had reached the Privy Council.

The key role of published law reports in transforming the way judges 
and lawyers operated within Lower Canada / Quebec in the 19th century 
has been identified by Canadian writers as permitting “the transformation 
of the legal system without legislative intervention” because the judges and 
practitioners no longer needed to look primarily to sources from outside the 
province but rather to the body of developing local precedent to the extent 
that “[p]ublication of indigenous case reports permitted the creation of a 
Canadian judicial space similar to the evolution in the United States at the 
beginning of the [19th] century.”121

The publication of law reports in a jurisdiction is not, of itself, sufficient 
to make the contents of the report volumes readily accessible to readers. I 
have written elsewhere on the importance of digests of a report series being 
available to encourage and facilitate use of case law from one jurisdiction in 
another. English use of material from the Dominions rose significantly after 
the publication of the English and Empire Digest;122 the use of Australian and 
Canadian material in New Zealand increased after publication of digests of 
case law for those jurisdictions,123 and the same appears probably to be true 
for New Zealand use of Australian material.124 It is perhaps significant that 
Canadian lawyers were using British materials more readily in the late 19th 
and early 20th centuries than they had in earlier periods,125 as this increase 
broadly correlates with the greater accessibility of English law through the 
publication of Halsbury’s Laws of England and later the English and Empire 
Digests.

A further, and significant, influence on the spread of legal thought was 
the publication of textbooks. Legal publishing in the colonies was limited, 
so generally practitioners and judges used works published in England or 
America.126 Indeed, in New Zealand and elsewhere lawyers frequently used 
American editions of English original works because they could be sourced 
more cheaply. It seems evident that the use of these American editions 

121 Raymonde Crêcte, Sylvio Normand & Thomas Copeland “Law reporting in nineteenth 
century Quebec”, (1995) 16 J Legal History at 147, 151. 

122 Jeremy Finn “Sometimes persuasive authority: Dominion case law and English judges 1895-
1970” in H Foster, B Berger and A Buck (eds) The Grand Experiment: Colonial Legal Culture 
in British Settler Societies (Vancouver, UBC Press, 2008), at 107. 

123 Jeremy Finn “New Zealand Lawyers and ‘Overseas’ Precedent 1874–1973 - Lessons from the 
Otago District Law Society Library” (2007) 11 Otago LR 469, at 492-3.

124 Jeremy Finn “An Interchange of Ideas – The Flows of Legal Information Across the Tasman” 
(2010) 16 Canterbury LR at 99, 110-11. 

125 Baker, G Blaine “The Reconstitution of Upper Canadian Legal Thought in the Late-Victorian 
Empire” (1985) 3 Law and History Review 219, 266.

126 See for example the discussion in Tina Loo, Making Law, Order and Authority in British 
Columbia 1821-1871 (U Toronto Press, Toronto 1994) at 109-110. 
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increased the availability and frequency of citation of American case law. 
However, when English works became available in editions prepared for 
specific imperial markets, the American works fell by the wayside. Little came 
back from the periphery to Britain, although William Burge’s Commentaries 
on Colonial and Foreign Laws Generally and in their Conflict with each other 
and with the Law of England, first published in London in 1838, was a most 
important work for any colonial lawyer and for British lawyers dealing with 
issues of colonial law. It is impossible not to see Burge’s decision to undertake 
the work as being heavily influenced by his own experience of 20 years practice 
at the Jamaican bar, for 12 of which he was the colony’s Attorney-General.

There was from the 1830s, if not earlier, a trickle of articles in English 
legal periodicals which described aspects of law in the colonies. A very early 
example on “The Laws and Judicial Establishment of the Colonies” - in fact 
primarily about the West Indian colonies - was published anonymously in 
1833.127 Another early legal article was written by William Smillie of South 
Australia (though published anonymously), in which he advocated the fusion 
of law and equity.128 Greg Taylor, to whose writings I am indebted for this 
reference, considers it likely Smillie prepared the Judicature Act 1853 (SA) 
which allowed equitable defences in common law claims.129 A third example 
is that of Henry Chapman who wrote an article for Law Magazine in 1853 on 
powers of attorney, advocating the general colonial position that the power 
terminated on notice of the death of the donor rather than, as in Britain, on 
the donor’s death.130

Legal journals and periodicals, many very short lived, proliferated during 
the 19th century in both Britain and the larger colonial jurisdictions. Almost 
inevitably these journals had a focus on the local jurisdiction, but many also 
published in an irregular fashion material derived from other colonies. Thus a 
significant proportion - almost of a third - of the legal periodicals which were 
published at one time or another in Lower Canada or Quebec also included 

127 “Anon” “The Laws and Judicial Establishment of the Colonies”, (1833) 4 The Jurist or 
Quarterly Journal of Jurisprudence and Legislation (London), at 66. 

128 Published under the nom-de-plume ‘A colonial Crown Lawyer’ “Civil Procedure in England, 
America, and Scotland, Collated: A Travelling Opinion” (1853) 17 Law Review at 217. 

129 Greg Taylor “South Australia’s Judicature Act Reforms of 1853: The First Attempt to Fuse 
Law and Equity in the British Empire” (2001) 22 J Legal History 55, at 64-65. The assertion 
in the title and text of Taylor’s article may be open to challenge given the ability of defendants 
to plead both common law and equitable defences under Rule 28 of the New Zealand 
Supreme Court Rules 1844. 

130 Spiller, Peter, Two Judges - Father and Son: An analysis of the careers of Henry Samuel Chapman 
and Frederick Revans Chapman.”(PhD thesis, University of Canterbury 1991) at 85, n 45.
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reports of cases from other Canadian jurisdictions, the United States, Great 
Britain and France.131 At about the same time practitioners in Upper Canada 
were complaining of a scarcity of legal literature.132 

One of the frequent topics for Canadian legal journals was the debate 
over adoption of the Torrens system of land registration with a number of 
articles appearing in the Manitoba Law Journal and Canadian Law Times.133 
Sometimes the debate did move further as with the Canada Law Journal 
which in 1882 published both a reprinted article from the Australian Law 
Times on safeguarding the rights of depositors in building societies134 and 
the text of a Victorian statute prohibiting unlicensed conveyancers as being 
relevant to a bill before the Manitoba legislature.135

A feature of this form of publishing was that many of the journals maintain 
exchange relationships with editors in other jurisdictions. The Western Law 
Times, which was published for some years in Manitoba in the 1890s, 
mentioned or reproduced material from the Cape Law Journal, Australian Law 
Times, the Straits Law Journal and the Madras Law Journal, as well as from a 
range of English and American journals. While these various law journals or 
periodicals did publish some material relating to other jurisdictions, there were 
few publications indeed which provided any sustained and regular comment 
on, or analysis of, developments in other jurisdictions. In the early years of 
the 20th century the Commonwealth Law Review, published in Sydney from 
1903 to 1909, provided a venue for a number of substantial pieces on aspects 
of law from the various Australian jurisdictions and from New Zealand. It 
appears to have had no equivalent elsewhere in the empire. 

Even in Britain there was little published on the law of much of the empire 
until well into the 20th century. Two publications furnish the bulk of what 
was published. Firstly the Journal of Comparative Legislation (later to become 
the International and Comparative Law Quarterly) did publish from 1897 
a steady stream of articles on statues in particular colonies or comparative 
analyses of particular aspects of legislation from different colonies. However 
there was no systematic description of particular areas and, while it contained 
many informative articles, it was a far from complete guide to any area of 
imperial law. The other journal we should note as the Law Quarterly Review 
which quickly established itself as a dominant voice in the legal periodical 

131 Raymonde Crêcte, Sylvio Normand & Thomas Copeland “Law reporting in nineteenth 
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market after commencing publication in 1885. However the LQR published 
very little on the law of most of the empire, although it did regularly publish 
material on legal issues in India and in the African colonies.

X. Conclusion

Clearly there was a multiplicity of routes by which legal information could 
be transmitted between colonies and between Britain and the colonies. Such 
links of course worked both ways. 

That view comes with a caveat that there are cases where it is evident that, 
although very large volumes of relevant material were available to legislators, 
the issue for those legislators was not in becoming aware of material but in 
selecting the most useful and applicable elements from the large body of 
material which government departments or individuals could assemble. I 
have written elsewhere of the wide range of sources drawn on for the drafting 
of the Constitution of the Irish Free State in 1922.136 It is, I think, significant 
that while the drafters of the Constitution had collected and had printed for 
use in the Dail debates the constitutions of 18 different states, speakers in 
the debates very largely confined their comments on overseas provisions to 
were generally to elements of the Canadian, South African and Australian 
constitutions which has been printed together in a much shorter document. 

Even so, we should continue to look to the means of transmitting legal 
information. Doing so allows us to understand more clearly the processes by 
which law developed in both the colonies and Britain, and to evaluate the 
roles of individuals and bodies in that development. There are limitations 
on the utility of searching closely for transmission links in the more recent 
history of the empire and its constituent elements. As we come closer to the 
20th century, the possible links multiply and establishing the actual process 
of transmission is difficult or impossible. However undertaking at least 
some preliminary investigation is desirable in all cases where the genesis of 
a particular statute or case-law doctrine is under study. I hope this paper 
will prompt greater awareness of this aspect of research, and provide an 
introduction to the kinds of material which future researchers may need to 
investigate.

136 Jeremy Finn “Innovation and Continuity: Statute Law of the Saorstat Eireann / Irish Free 
State 1922-1948” (2008) 12 Legal History at 51, 58. 


