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Why a Feminist Law 
Bulletin? 
Why subscribe? 
The Feminist Law 
Bulletin: 
• Identifies when 
feminist issues arise in 
policy, legislative pro
posals, and the practice 
of the law: 
• Provides an oppor
tunity for limited explora
tion and discussion of 
some of these issues: 
• Enables a general 
readership to gain an 
introduction to feminist 
analysis of the law. 
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Economic Cost of Family Violence 

The New Zealand Economic Cost of Family Violence Report 
(ECFV) was released in December 1994. The ECFV l:Vas 
prepared by Suzanne Snively (Coopers & Lybrand) for the 
Department of Social Welfare's Family Violence Unit Loosely 
based on a similar study in New South Wales, the Report attempts 
to ''provide a framework for estimating the economic cost of 
family violence in New Zealand.'' 

The study is the first of its kind in New Zealand< It vvas 
commissioned by the Family Violence Unit of the Department of 
Social Welfare. The purpose was to increase the current 
information on family violence and to try and increase under
standing of the economic costs and consequences of family 
violence. 

The result of the analysis is that the cost of family violence in N e-..,N 
Zealand is at least $1.2 billion each year. This figure was reached 
by e~timating the number of times family violence occurred (say 
one m ten families) and then estimating the direct and in.direct 
costs of each incident. 

Direct costs to victims included housing, medical services, and 
legal costs. Costs to Government included health care services, 
counselling services, funding community groups which provided 
family violence related services, income support sen~,ces (for 
example, domestic purposes benefit, sickness benefit~ spedal 
needs grants), and Family Court services (including Police 
callouts). 
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The $1.2 billion figure represents more than 
the total amount earned in wool exports each 
year and nearly as much as the $1.4 billion 
spent on unemployment benefits each year. 

This estimate was based on the number of 
families that actually called the police for 
assistance because of violence in the home. 
The estimates of economic costs were even 
higher when the amount of family violence 
was increased to take account of those who 
do not call the police (say, five people not 
calling for each one that did) and a calcula
tion for lost wages ("labour market income 
foregone") was made. Using these figures 
the economic costs of family violence were 
estimated to be between $1.2 and $5.3 
billion -every year. 

"Economic costs" included direct costs to 
women and children ( such as legal costs, 
housing, health, lost work time), costs to 
Government ( eg police, courts, health sys
tem, social welfare), and costs to others ( eg 
employers losing work from both victims 
and offenders having to take time off work). 

;!fl!l~~~i!tl 
• Who should bear the costs of family 
violence and who really does? 

• How, if at all, can the cultural costs of 
family violence be measured? 

• What are the human and social costs of 

property disputes where there has been 
spousal violence? 

• How is it that the economy can sustain 
this level of cost? 

• What incentives are there for Govern
ment to prevent family violence? 

• Is it cheaper for the state to do nothing 
(for example, because of the benefits to the 
economy of other ''industries'' which sup
port and are supported by a violent culture 
eg movies, television, pornography)? 

• What about loss of unpaid work (not 
taken into account in the Report)? 

• What is the value of this type of report? 

• What will happen to the report now? 

• What further work needs to take place 
and by whom to make sure this research 
benefits the victims of domestic violence? 

• What steps is the Government planning 
to take to reduce these costs? 

• How can Government spend its money 
more cost-effectively? 

• Should the Government be aiming to 
reduce costs by increasing the money go
ing to the costs of reporting to the Police or 
to support agencies who assist with pre
vention? 

violence against women and how can these More research is needed on women's 
be taken account of? participation in the labour force and how 

• Should women be compensated for the 
cost of violence? 

• Should these costs ( especially lost wages) 
be a factor taken into account in matrimonial 
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Between August 30 and September 15 1995, 
some 30,000 women are expected to attend 
the Fourth World Conference on Women in 
Beijing. Women from non-governmental 
organisations (NGOs) as well as government 
delegations will attend. NGOs will partici
pate in a special forum (Forum "95), while 
government delegations will attend the Con
ference itself. 

The purpose of the Conference will be to try 
and get approval of a Platform of Action 
designed to remove barriers women face to 
equal participation in all aspects of life. 

The major areas of concern are: 
• the persistent burden of poverty on women 

Major themes for the NGOs 
conference will include: 
• economic power and 

employment, 
• political empowerment, 
• education and 
• peaceful resolution of 

conflict. 

The New Zealand Group can 
be contacted via the New Zea
land NGOs ~Co-ordinating 
Committee, PO Box 12-117, 
Wellington. 

• violence against women 
• inequality of access to education, health 

and related services ~~~;~~~~~.;;j 
• inequality of access to economic 

structures and policies 
• inequality in the sharing of power and 

decision-making 
• a lack of commitment to women's human 

rights 
e 'insufficient, mechanisms to promote 

advancement of women 
• insufficient use of the media to promote 

women's positive contributions to society 
• inadequate recognition for women's con 

tributions to managing natural resources 
and safeguarding the environment 

A draft Platform of Action will be discussed 
at the Commission on the Status of Women 
which is to be held in New York in March. 

Women and women's groups from New 
Zealand are likely to participate in the Forum 
for NGOs. A special committee has been 
established to co-ordinate this activity. 

Recent research has shown there have 
been 28 cases in the courts in the last 10 
years involving disputes between cou
ples in de facto relationships. 70% of 
these cases were brought by women 
with the average length of the relation
ship being 7 and a half years and the 
bulk of contributions being non-prop
erty. On average these women re
ceived 21 % of the property in dispute: 
(Wendy Parker, Department of Busi
ness Law, Massey University). 

In this issue of FLB we look at 
the recent decision of Lankow 
v Rose (CA 176/93) in which 
the Court of Appeal has made 
it clear women will continue 
to play Russian Roulette 
when it comes to property 
division with their de facto 
partners. 
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Judge for Yourself cont 

Ms Rose and Mr Lankow had lived together for 
10 years. Both had been married before. When 
their relationship broke down, the court heard 
two quite different versions of the relationship 
and two quite different claims to the property 
which was in dispute. 

Ms Rose claimed she devoted all her energy to 
the relationship (including the remainder of her 
previous matrimonial property settlement) (her 
work included doing the books, secretarial 
work, generally helping with his company, 
helping build a house on a property owned by 
him, managing their tenants, and maintenance 
of both properties). She claimed these were 
important factors in the recovery of Mr 
Lankow' s business (which was in trouble when 
they started living together), the couple's in
creased wealth during the relationship and the 
increase in disputed assets (from no assets at the 
beginning of the relationship to assets worth 
more than $550,000). 

Mr Lankow gave little recognition to her con
tributions and played down the significance of 
her input to the business and home. He argued 
she was rewarded more than she deserved by 
being able to live in the home they built as well 
as having ho~ay'1s, a, ear and'th6'. '' co]Jf ortable 
living'' they both enjoyed. But it was impossi
ble for the Court to compare his contributions 
because ''he did not see fit to inform the Court 
of any detail" of his contributions. 

In the High Court Justice Ellis believed Ms 
Rose. However, he only awarded her a half 
share of the house they lived in and joint 
chattels (less than a quarter share of the total 
property in dispute). The Court of Appeal 
confirmed that award and in the process made 
the following comments about the current law 
on property disputes between de facto couples: 

' 'In the case of a de facto union, the 
claimant does not start from a presump
tive half share but rather from nothing. 
A de facto claimant must demonstrate 
first a case for an interest and then what 
that interest should be . . . . By contrast 
with the Matrimonial Property Act re
gime the focus on de facto cases is on 
contributions to property not contribu
tions to the partnership: of course con
tributions to the partnership will often 
also be contributions to the property. In 
the end the Court must assess as closely 
as reasonably possible what weight the 
claimant's contributions have had 
against the contributions of the defend
ant in the acquisition, improvement or 
maintenance of the property or its 
value.'' 

''Legislation has not been enacted in 
New Zealand about property interests 
after the end of apparently stable de 
facto unions. It is a controversial field. 
Parliamentary caution is understanda
ble. Without any such legislation - and 
possibly even with it, in cases Parlia
ment could not be reasonably expected 
tppover-:- the Courts have to do their best 
to achieve }ustice with the available 
judicial instruments. These include the 
recognition or imposition of construc
tive trusts. ' ' 

''There is necessarily some uncertainty. 
How could it be otherwise when human 
relationships are so variable? Legisla
tion laying down some more hard and 
fast approach might be desirable... If 
any such change is under consideration, 
however, a point to be home in mind is 
that the present New Zealand case law 
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represents an attempt to ensure Justice while 
recognising that there is a basic difference 
between legal marriage and de facto union. In 
contemporary society it may be questionable 
whether, ideally, any law can do more. '' 

Lankow' s lawyer said the High Court Judge 
had adopted ( on the say so of Ms Rose) a '' self 
serving feminist assumption" that 
at the end of any de facto association there was 
to be an automatic equal division of the home 
and chattels. The Court of Appeal considered 
this an ''untenable proposition for which there 
is no foundation on any reading of the judg
ment.'' 

Judge for Yourself: 

• Ms Rose got a half share of the ''family'' 
home, but only a 25% share of the total 
property acquired during the relationship. 
Was this "fair"? 

• Is it really ''questionable'' whether the 
current law could be improved? 

• Do women continue to suffer the injustice 
of the current law because '' human rela 

tionships are so variable" or is it because 
the law refuses to deliver justice? 

• Do current attempts to '' ensure justice'' 
really reflect male views of justice 
compared to women's? 

• Is it true that no legislation could do rnore 
than the courts are? 

• Who benefits from the law as it stands? 
• Whose interests would a presumption of 

equal sharing serve? 
• Whose interests are served by a 

continuation of the stand off between the 
Courts and Parliament? 

Lankow refused to supply the court with vital 
information about his contributions. This 
meant that the court had to guess the value of 
contributions from the basis of Ms Rose's 
evidence alone. Even so, the court was only 
prepared to award a 25% share of the property. 

• What message does this send to men 
in other cases? 

• Do decisions in these cases really 
tum on whether the woman is '' de 
serving' ' or not? 

Ms Rose left Mr Lankow in February 
1990 - five years later she is still waiting 
for ''justice.'' Surely the law can do 
better than this! 

Watch this space - there may yet be an 
appeal to the Privy Council. 

Feminist issues in name suppression 
have been raised by recent cases such as 
the case in Auckland late last year of a 
convicted paedophile whose name was 
suppressed by the trial judge, although 
the victims thought the name should be 
publicised to protect potential victims. 
Public outrage at name suppression 
resulted in the order being over-turned 
on appeal. 

These issues include: 

8 Name suppression is most often 
granted in cases of sexual or child abuse 
ie where the victims are women and 
children. In these cases, who really 
benefits from name suppression? 
• Does name protection of the victim 
merely perpetuate the cloak of silence 
about sexual abuse or does it protect 
those in need of some privacy? 
• What factors should influence wheth
er or not a name is published or sup
pressed? 

• Who should decide what the relevant 
factors are? 
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• When should the wish of the victim of the 
crime for either publication or suppression of 
their name be the deciding factor? 
• How can the wishes of extended and immedi
ate families of victims be taken into account? 
• What responsibility should prosecutors have 
to find out what the victims views are and pass 
these on to the judge? 
• What rights should the victim have to appeal 
the decision or have a say about whether or not the 
decision should be appealed? 
• When is a victim in a good position to decide 
whether or not they want their name suppressed? 

What is name suppression? 
Name suppression is when a judge decides ( or the 
law requires) that no one, including the media, is 
allowed to publish or print the name of a person 
who has appeared or is appearing in court. 

Who gets name suppression? 
Anyone can get it. Rape survivors who take their 
case to court are automatically given name sup
pression. In other cases, the person charged with 
a crime has to apply to the judge for name 
suppression. The judge then has to decide wheth
er or not he or she will give name suppression. 

When can an accused get it? 
When they appear at Court, at a bail application, 
at the first preliminary hearing (depositions), and/ 
or at the trial. Name suppression can also be 
granted after they are found guilty. 

When will a judge grant it? 
Usually a person does not get name suppression 
because the public have a right to know who the 
guilty person is (the ''justice must be seen to be 
done'' theory). So a Judge must be satisfied that 
an exception should be made in the particular case 
( eg the unfair effect publication of the identity of 
the accused will have either on a victim the , 
accused or members of their family). Sometnne 
a person will have their name suppressed during 
the trial but not after they have been found guilty. 

Not until 1942 and the war-time Wom
en Jurors Act were women able to 
volunteer for jury service in New Zea
land. Compulsory jury service was 
introduced in 1963, but women were 
given a blanket exemption if called up. 
The blanket exemption was finally re
moved in 197 6 coincidentally the same 
year that new matrimonial property 
laws were passed. 

Twenty years later, what do we know 
about women and jury service? A 
report is due to be released later this 
year by the Department of Justice which 
reports on the composition of juries. 
The report will bring together the re
sults of a survey of juries as well as 
interviews with lawyers about what 
sort of trials were likely to be before a 
jury (rather than a judge) and whether 
lawyers try and stack the juries with 
favourable jurors in certain cases. The 
report will look at under
representation of Maori ( especially 
Maori women) onjuries. In 1993 over 
half the women's prison population 
were Maori women with most being 
inside for property offences (fraud, 
theft or unlawful taking of property). 

• Who elects trial by jury and for what 
sorts of crimes? 

• Are women selected for jury service 
more often when women are on trial? 

• How often are Maori women repre
sented on juries and for which defend
ants ( eg do Maori women get on juries 

c _ . where Maori men are on trial or not)? 
©Femzmst Law Bulletin New ZealandAotearoa Issue J, 1995 6 



Juries cont 

• What are the characteristics of women who 
are chosen for jmy service in different kinds 
of trials eg do lawyers like to choose likely 
''mothers'' or ''sisters'' when young men are 
on trial? 
• Why are women challenged when juries 
are being selected and are these challenges for 
the same or different reasons than men? 
• Are women sitting on juries in the same 
numbers as men and why? 

FLB will analyse and summarise the report 
when it is released. 

This Bill was introduced in December last 
year and has been referred to a select commit
tee. Apparently the Bill is a collection of 
minor and technical amendments to the Social 
Security Act 1964. But there are important 
and controversial changes proposed. 

Government departments do not have to com
ply with the Human Rights Act 1993 until 
1999. This Bill will go even further and 
amend the law so the Department of Social 
Welfare (DSW) does not have to comply with 
the original Human Rights Act 1977 which 
made it illegal to discriminate on the grounds 
of marital status. The Bill, if passed, will 
mean DSW can continue to discriminate on 
this ground. 

DSW grants different rates of benefits to 
married and single people ( and always has) as 
well as providing some welfare programmes 
to married but not single beneficiaries. But 
the 1977 Human Rights Act banned discrim
ination on the basis of marital status. Only 
when the 1993 Act was passed did DSW 
accept they may be breaking the old law as 
well as the new. Instead of finally putting this 
right, the Bill will give DSW another four 
years to continue doing more of the same. 

Last year we noted two Court of Appeal 
cases which opened the way for mone
tary compensation (damages) to be award
ed when the Police acted illegally: see 
FLB Issue 5 1994, page 4: Baigent v The 
Attorney General and Auckland Unem
ployed Workers Rights Centre. 

The Police had decided to appeal to the 
Privy Council against these decisions. 
Now this appeal has been blocked by the 
Government. Cabinet has told the Police 
to withdraw the appeal. The decision 
means the Baigent family and the 
AUWRC can proceed with their claims 
for damages from the Police. The deci
sion is important because damages are 
likely to be a more effective remedy 
against the Police than present options 
(for example, complaint to the Police 
Complaints Authority or Ombudsman). 

In the United States case of Lula Mae 
Brown v The Los Angeles Police Depart
ment, Lulu Mae Brown successfully sued 
the Police for failing to intervene and 
arrest her violent partner despite repeat
ed requests to do so. All Los Angeles 
Police are now required to sign an agree
ment with the Police Department to be 
personally liable for any damages claims 
if they fail to properly enforce state 
domestic violence laws. 

We will watch developments in New 
Zealand with interest! 

PLEASE NOTE: if you haven't 
subscribed for 1995, your 
subscription is now due. 
Complete and return the 
subscription panel on page 8. 
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'' Women who are lawyers are a privileged group among women. If 
they are not treated with equality by the justice system, then it is 
every women's credibility that is questioned by the system." New 
Brunswick Advisory Council on the Status of Women, June 1992. 

I 

Number of women lawyers (1980 - 1993} 

Total number of practising certificates issued for lawyers 
(barristers and solicitors) 

Law Graduates from Tertiary 
education (1980, 1985, 1992} 

1980 
1985 
1993 

Women Men % Women 

379 3637 
613 4367 
1383 4860 

7% 
12.3% 
22.15% 

Source: The New Zealand Law Soicety. 

Number of women judges (1980 - 1993} 
High Court Judges 

1980 
1985 
1993 

Women Men % Women 

0 29 
0 30 
1 33 

0% 
0% 
3% 

1980 1985 
TOTAL FEMALE T F 
419 134 421 159 

Source: The Ministry of Education. 

District Court Judges 
Women Men % Women 

1980 
1985 
1993 

1 56 
3 90 
10 91 

2% 
3% 
11% 

Source: The Department of Justice. 
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