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adequate compensation can backfire. In the Telecom case the Judge appeared disdainful that
Telecom had offered the employee "almost $50,000 to go quietly” (1990, p.97,866). This was
at a time when there had only ever been one award above $20,000 (Johnston v. Air New
Zealand, [1991] p.95,366). This reaction could encourage employers to offer less on the
grounds that any initial offer seems to be taken as the starting point.

The concept that there is an implied term in every contract of employment that
employers will behave in such a way as to maintain trust and a good employer-employee
relationship has been further highlighted. Although this concept has been quite frequently
expressed in judgements over the past few years and was reflected in the Stare Sector Act
1988 with its requirement that State Sector employers be "good" employers, there is clearly
a need for it to be further and increasingly emphasised. The employment relationship is not
simply an exchange of wage for work with no obligation to behave with human consideration.

The Court of Appeal has emphasised in the "Hale case" not only the employer’s right
to manage but has taken as the meaning of redundancy the definition used in the Labour
Relations Act 1987 with approval, saying it "corresponds to ordinary usage”. This definition
is that redundancy is defined as a termination "attributable wholly or mainly, to the fact that
the position filled by the worker is, or will become, superfluous to the needs of the
employer"”. It should be noted that there are no safeguards for employees’ job security in this
definition. The dismissal in the "Hale case" was because the employer could give the work
to an independent contractor, and save money. Once the independent contractor was doing
the work, the employee was clearly superfluous to the needs of the employer. However the
amount of cleaning work had not diminished. Granted, the Court of Appeal in the same case

did state that:

a suggestion that alleged redundancy was being used as a camouflage for getting rid of an
unsatisfactory employee might warrant examination. (p.97,989)

While it is not suggested that the Court at this point will accept as genuine redundancy the
fact that another employee is available more cheaply, it is clearly only a very thin line
between it being acceptable to make an employee redundant because an independent
contractor can do it more cheaply and it being acceptable to make an employee redundant
because another employee can do it more cheaply. There may be a /egal distinction - but it
18 not obvious if there is a logical or ethical distinction.

The clarification provided by the Court of Appeal as to ss.40 and 41 and the concepts
of ‘loss of benefit’ as opposed to ‘lost remuneration’ was of value. However it is submitted
that there is a need for amendment to the legislation. The cases discussed illustrate there is
little agreement as to what is a "fair" range for compensation awards, and what is a "fair"
period of notice.

Given that in the current economic climate many persons found to have been
unjustifiably dismissed could well face long term unemployment, it seems arbitrary and hardly
fair either to the employees, or their former employers, that the period of time from dismissal
to court hearing can result in enormous variations in payout for lost remuneration (three
months in the Nurse Maude case, to 28 months in the Air New Zealand case). Obviously if
the decision included reinstatement or the economy was such that re-employment was
probable, this problem would not be so severe.

A further potential for unfaimess occurs when a dismissal may be substantively
justfied, but there were procedural deficiencies which rendered the dismissal unjustified.
Under the current legislation compensation may be reduced if the employee was also at fault -
but it is a total zero-sum game - what comes from the employer goes to the employee. There
can obviously be cases where both the employer and employee were grossly at fault. The
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employer "deserves” to have a high compensatory award made against him/her - but the
employee does not "deserve"” to gain. In this case a penalty is called for.

It is submitted therefore that the legislation would be improved if it allowed for:
(a) reinstatement and/or

(b)  compensation and/or
(c) penalty.

the compensation would allow for consideration of all factors currently described, but
would be a global consideration, not three separate considerations. While it will ever be that
"cases are determined on their merits" - there seems no reason to the observer why the statute
cannot establish a "usual range" in terms of weeks or months of wage/salary. The legislature
could then explain why high status employees, who will also enjoy high salaries, should as
of right expect more months’ salary compensation than low status persons on low salaries.
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