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advice functions of the Industrial Relations Service of the Department of Labour. No reason 
is given for either the advantages of establishing the Employment Relations Commission or 
the problems associated with the present operation of the Industrial Relations Service. At 
some point, presumably, the reasons for this proposal will be advanced and be open to 
evaluation. The possible confusion of roles if the Employment Relations Commission is 
responsible for both policy advice and delivery of mediation and adjudication functions will 
need to be addressed. Finally, if the Employment Relations Commission is to take over the 
mediation and adjudication functions of the Tribunal there are clear issues relating to the 
independence of the Employment Relations Commission in relation to these functions. Both 
the Tribunal and the Mediation Service were independent of the Department. The main 
problems with the Tribunal at the moment are the delays in securing a hearing and excessive 
legalism and the costs associated with an action. Resolving the first issue requires extra 
resources, regardless of institutional location, while resolving the second may require an 
alternative procedure to that of adjudication before the Tribunal. Labour is considering this 
and the related issue of whether or not to restore de novo appeals to the Employment Court. 

Conclusion 

Overall, Labour's policy continues the trends to a more permissive industrial relations regime 
that began with the Labour Relations Act and which were taken to an extreme in the 
Employment Contracts Act. The proposed Employment Relations Act should make a number 
of important and needed practical changes to the industrial relations environment, but the form 
of the legislation may look little different from the Employment Contracts Act. Labour's Act 
will be based on the principles set out in the main ILO Conventions. It will place a greater 
emphasis on the promotion of collective bargaining, including multi-employer bargaining, and 
there will be a requirement that bargaining take place in good faith. Unions will be 
recognised in the Act subject to the fulfilment of criteria relating to internal democracy, 
financial accountability and independence. The Act will also strengthen the role and rights 
of unions in the workplace, especially in relation to access. 

The general thrust of the policy is in line with Labour's overall policy objectives of a more 
co-operative, consensus based model of economic management that recognises the role and 
importance of workers and their unions in this process. The proposed regime is, however, 
far removed from that in the Labour Relations Act. While the strong anti-union component 
of the present law will be reversed and unions given greater organisational rights, it is clear 
that union success in the future will depend on their ability to organise and retain workers, 
albeit in a somewhat less hostile legislative environment. The new regime will allow for non­
union bargaining and provide a clear role for individual employment contracts. 

The most obvious theoretical defect in the policy, and one of major historical significance in 
the light of Labour's origins, is the inability or unwillingness to come clearly to terms with 
the nature of trade unionism, collective organisation and collective rights and obligations. 
Unions are not business organisations which sell services to customers. They are collective 
organisations of workers formed for their mutual protection and the advancement of their 
collective interests. As such, they provide some counter to capital's ability to organise in 
limited liability companies and in complex corporate structures. Labour's policy goes some 
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way towards recognising this, but until it moves beyond the notion of unions as businesses 
in a market, its legislative proposals will continue to make only limited progress towards a 
just and equitable system of industrial relations. 
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