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CHAPTER 1 

THE NATURE AND PURPOSES OF THE STUDY 

The jury is an institution with a long, varied and venerable history. Despite the fact that it is 

now used in less than one per cent of all criminal cases (see New Zealand Law Commission, 

1998), it is still commonly regarded as the cornerstone of the criminal justice system. 

It is also an institution which has commonly prompted strong and polarised views. At one 

extreme, juries have frequently been lauded, sometimes in extravagant and rhetorical language, 

for their supposed symbolic or ideological value: they allow the community direct 

participation in the administration of justice; they ensure that justice is justice of and for the 

people rather than of and for the State; and they thus ensure the legitimacy of the criminal 

justice system. In an oft quoted passage, Lord Devlin (1956) summed up this view of the 

ideological importance of the institution of the jury in the following terms: 

Each jury is a little parliament. No tyrant could afford to leave a subject's freedom in 
the hands of twelve of his countrymen. So that trial by jury is more than an instrument 
of justice and more than one wheel of the constitution: it is the lamp that shows that 
freedom lives. 

At the other extreme, critics have tended to focus upon the perceived incompetence of the jury 

as a trier of fact. Drawing support from the anecdotes of those who have served on juries and 

of judges, lawyers and court staff who have observed juries during the course of trials, such 

critics allege that jurors are frequently unable to comprehend the evidence and the law, 

especially in complex cases; that they frequently fail to grasp fundamental elements of law in 

the case or to apply that law to the facts; that, where they do understand the law, they 

frequently disregard it; and that bias regularly intrudes upon their decision-making process. As 

Oppenheimer ( 193 7, cited in Baldwin and Mcconville, 1979) colourfully put it: 

We commonly strive to assemble 12 persons colossally ignorant of all practical matters, 
fill their vacuous heads with law which they cannot comprehend, obfuscate their seldom 
intellects with testimony which they are incompetent to analyse or unable to remember, 
permit partisan lawyers to bewilder them with their meaningless sophistry, then lock 
them up until the most obstinate of their number coerce the others into submission or 
drive them into open revolt. 

Despite the strength of these polarised views, or perhaps because of it, there has been 

remarkably little effort expended in finding out how juries work and whether they really do 

serve the functions or suffer from the failings which supporters and opponents of the institution 
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allege. Equally, little consideration has been given to ways of improving the jury trial process 

itself. Most attention has been paid to issues concerning the eligibility and selection of jurors 

( eg, Department of Justice, 1995) and whether or not juries are competent to hear lengthy and 

complex fraud cases (eg, Fraud Trials Committee Report, 1986; Tasmanian Law Reform 

Commission, 1990; GB Home Office 1998). Beyond that, little has been done to change the 

way in which juries in criminal cases have essentially functioned for decades or even centuries. 

This paucity of information on the functioning of juries is not the result of mere inertia. There 

has been a real reluctance to explore how juries function, resulting at least in part from a 

concern that direct empirical research might highlight inadequacies and failings and prove the 

detractors right. This, it is feared, would undermine public confidence in juries, and hence 

deliver a fatal body blow to their ideological and symbolic position within the criminal justice 

system. Indeed, outside the United States research into the ways in which juries actually 

function, by either observation or direct interviews with jurors, has traditionally been 

prohibited in common law jurisdictions. For example, the UK Contempt of Court Act 1981 

makes it a contempt of court to obtain, disclose or solicit any particulars of statements made, 

opinions expressed, arguments advanced or votes cast by members of a jury in the course of 

their deliberations. 

It is true that over the last 20 years a large body of overseas research literature on the jury 

system has emerged. However, the scope of this research has been limited by the fact that 

researchers have not been able to observe jury deliberations at first hand and have been greatly 

restricted in what they can ask jurors about the process afterwards. Instead, apart from 

extrapolating from the general psychological literature on group decision-making, three 

principal methods of study have been employed: 

• Jury verdicts have been evaluated by gathering the views of other participants involved 

in the trial ( eg, Baldwin and Mcconville, 1979). 

• The deliberations of "simulated" or "mock" juries have been observed ( eg, Kramer et al, 

1990; Rosenhan et al, 1994; Heuer and Penrod, 1994; Otto et al, 1994). 

• Self-completion questionnaires have been administered to actual jurors after the trial, in 

order to assess jurors' own perceptions of the comprehension and competence of 

themselves and their fellow jurors (eg, Zander and Henderson, 1993; Findlay, 1994; 

Jackson, 1996). 

All of these methods have severe limitations. The first fails to cast any real light on the nature 

of the decision-making process in the jury room. The second, by putting people together in a 

known experimental situation, arguably does not tell us how juries are likely to behave when 

they are required to make decisions which have an effect in real life (for critiques, see Weiten 
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and Diamond, 1979; Bray and Kerr, 1979; Vidmar, 1979). The third, while providing some 

valuable information on jurors' beliefs about their own comprehension of the evidence and the 

law, does not compare those perceptions with reports or observations of the actual 

deliberations and with the outcomes which those deliberations produce. There is a small 

amount of research which has been able to tap the attitudes and behaviour of actual jurors (eg, 

Brill, 198 9; Heuer and Penrod, 1994 ), but it has principally been confined to the United States, 

and its applicability to New Zealand is open to question. The legal culture, the politics of 

criminal trials, the attitudes and behaviour of judges and counsel, and the procedural rules all 

differ so significantly that comparisons between the two jurisdictions are fraught with 

difficulty. 

THE OBJECTIVES OF THE STUDY 

The research which is the subject of this report was designed to address this gap in the 

literature by conducting empirical research on jury decision-making which could be used to 

inform the Law Commission's consideration of the jury system and the need for reform. In 

particular, there was a concern to identify ways in which the decision-making ability of the 

jury might be enhanced, deliberation times reduced and the number of hung juries kept to a 

minimum. 

More specifically, the objectives of the research were: 

• To examine the extent to which and the way in which jurors individually and 

collectively assimilate and interprete the evidence and identify the issues in the case. 

• To identify the problems which jurors experience during the trial process. 

• To assess the extent to which jurors individually and collectively understand and apply 

the law, and to investigate how their perception of the "law" modifies and influences 

their own approach to the "facts". 

• To explore the processes used by the jury to reach a decision, including their strategies 

for resolving disagreement and uncertainty. 

• To identify the impact and effects of pre-trial and trial publicity on the attitudes and 

responses of each individual juror to the case he or she is dealing with. 

• To describe jurors' reactions to and concerns about their experience as a juror. 
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METHODOLOGY 

Sample of Cases 

Over a period of nine months during 1998, we took a sample of 48 jury trials from a number of 

urban and provincial courts throughout New Zealand. The breakdown of the sample was as 

follows: 

• There were 18 High Court trials and 30 District Court trials. Seventeen of the trials 

came from Wellington, 12 from Auckland, 7 from Palmerston North, 5 from Rotorua, 2 

from Christchurch and 1 from Greymouth, Hamilton, Nelson, Napier and Otahuhu 

respectively. 

• The trials ranged in duration from half a day to five weeks and three days; 27 trials 

lasted for three days or less, and 21 for more than three days. 

• The trials covered a wide range of offences: 8 involved charges of murder, 

manslaughter or attempted murder; 11 rape or indecent assault; 2 aggravated robbery; 9 

wounding, injuring or assault; 1 kidnapping; 1 possession of a firearm; 5 drugs; 9 fraud; 

and 2 burglary or attempted burglary. 

Two points about the nature of the sample should be noted. First, so far as practicable we 

included all "high profile" jury trials - those in which there had been widespread, substantial 

and continuing pre-trial media publicity to which most jurors were likely to have been exposed 

- so that we could maximise the collection of information on the impact of such publicity 

upon jurors. Secondly, we deliberately selected a significant number of lengthy fraud trials 

and other potentially complex cases, so that we could better identify the particular difficulties 

confronted by jurors in such cases. 

By and large we relied upon Crown Prosecutors and court personnel to advise us of any "high 

profile" cases and complex cases, and to indicate when they were scheduled for trial. As a 

result, we did not always identify such trials in sufficient time to incorporate them within the 

project. Nevertheless, as a result of the sample selection strategy we employed, we 

undoubtedly ended up with a sample which comprised a disproportionate number of High 

Court trials, and trials involving serious offences such as homicide or rape, multiple counts of 

fraud or other complex issues. 

Data collection 

Data were collected by four complementary methods: 

1 . We provided written questionnaires to all potential jurors upon their arrival at court at 

the beginning of a week in which a trial selected for our sample was scheduled to 
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2. 

3. 

4. 

commence (before particular jurors were empanelled). Potential jurors who agreed to 

complete these questionnaires were given brief factual information about two or three of 

the cases in which they might be asked to serve as jurors (including the trial selected in 

the sample), the information being confined to the names of the accused, the details of 

the charges contained in the information or indictment, and the location of the offence or 

offences. They were then asked whether they knew anything about the case and, if so, 

the source of that knowledge. 

In order to identify the factual and legal issues in the trial, we observed the initial stages 

of the trial, including the judge's opening comments and the prosecutor's opening 

address; we obtained a copy of the transcript of evidence, usually as the trial progressed; 

we observed the closing addresses of prosecution and defence counsel; and we observed 

and tape-recorded the judge's summing up. 

After the jury retired to consider its verdict, we interviewed the judge who presided over 

the trial, with their consent, during which we sought the following information: 

• Their views on the trial, whether they thought that it was complex or 

straightforward, and whether there were any issues which may have posed 

difficulty for the jury. 

• How they viewed the performance of prosecution and defence counsel during the 

trial. 

• What their verdict would have been if they had been sitting as a judge alone. 

• Ways in which they thought the presentation of information to the jury during the 

trial could have been improved. 

Subject to their consent, jurors in each trial were then interviewed as soon as possible 

after the conclusion of the trial in which they had been involved. The interviews were 

semi-structured. They were based upon a list of 49 questions, some of which had 

several sub-questions, although the actual wording of the questions and the order in 

which they were asked sometimes varied according to the responses of individual jurors 

and the time that they had available. Interviews were variously conducted at work, in 

people's homes or at some other meeting place as they chose. Their length varied 

enormously depending upon the time which the juror had available, but most lasted for 

more than one hour and one or two lasted for three hours or more. In general, the jurors 

appreciated the opportunity to talk about their experience and wanted to do so at some 

length. The interviews addressed the following issues: 
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Jurors' views of the adequacy and clarity of the information given to them about 

their task both before and at the commencement of the trial. 

Any difficulties which they experienced during the trial in assimilating and 

weighing up the evidence being provided. 

Strategies which the judge, counsel or they themselves employed to mitigate these 

difficulties - including exhibits, documents or visual aids, notetaking and asking 

questions. 

How jurors reacted to the opening and closing addresses and the general 

performance of counsel, and how that affected the way in which they approached 

their task. 

Their understanding, and assessment of the credibility, of the evidence of key 

witnesses. 

Their views of the adequacy and clarity of the judge's summing up . 

Their comprehension of the key legal elements of the offence . 

How the foreperson of the jury was selected . 

A description of the decision-making procedures used by the jury, including the 

strategy which they employed to resolve disagreements and achieve unanimity. 

The extent to which they individually and collectively speculated about and took 

into account irrelevant or prejudicial information. 

The nature of and basis for their verdict and the extent to which this differed from 

the initial opinion of individual jurors. 

Whether they recollected any prior publicity about the case as a result of sitting 

through the trial which they did not recall when completing the pre-trial 

questionnaire, and the impact of knowledge of any pre-trial publicity. 

Whether they read or heard any media publicity about the case during the trial and 

how any such publicity affected their approach to the task. 

Socio-demographic data on the jurors being interviewed . 
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THE SAMPLE OF JURORS 

In one of our 48 trials, one juror was discharged during the trial after seeking information on a 

legal issue from the local police station. This left a potential interview sample of 575 jurors. 

Of these, we managed to interview 312 jurors, or an average of 6.5 jurors (54.3 per cent) per 

trial. This response rate was a little lower than we had anticipated or hoped for, but in 

retrospect it was unsurprising. Many jurors found the experience of jury service inconvenient 

in terms of either employment or domestic responsibilities, and because of the need to catch up 

on those responsibilities were unable to devote time to us. Others were simply unavailable for 

other reasons after originally agreeing to be contacted; a few, for example, had delayed a 

holiday because of the summons for jury service and went away immediately afterwards. In 

the end, therefore, the response rate we achieved may be as good as we could have expected. 

In any case, we found that once we had interviewed five or six jurors in a trial we knew in a 

fair amount of detail what had transpired within the jury room and were not obtaining much 

new information, at least about the collective deliberation process. In the vast majority of trials 

within the sample, therefore, we can be confident that the information we obtained provided a 

fairly reliable picture of the decision-making processes employed. 

The socio-demographic characteristics of the jurors we interviewed are set out in Table 1.1. 

Since we did not record, and generally in any case were unable to ascertain, the socio

demographic characteristics of the jurors who were not interviewed, we cannot be certain that 

the characteristics of our sample were similar to those of the jurors as a whole or that their 

views and concerns were representative. 

However, there are two reasons why it appears unlikely that their responses are 

unrepresentative. First, we compared the characteristics of the jurors in the trials where we 

interviewed eight or more jurors with the characteristics of jurors in the trials where we 

interviewed five or less jurors, and found no significant differences between the two groups. 

Indeed, in most respects the distribution of characteristics was virtually identical. 

Secondly, we compared the characteristics of our sample with the characteristics of jurors 

nationally reported by the Department of Justice (1995). It will be seen from Tables 1.1-1.4 

that, where comparative information was available, our sample had a somewhat greater 

proportion of women than the national sample, and a greater proportion of people in 

employment. This may suggest some biasing effect resulting from our response rate ( although 

the figures relate to different time periods), but in other respects our sample did not differ 

significantly from the national figures provided. Overall, therefore, we are of the view that 

there was unlikely to be any biasing factor resulting from the socio-demographic 

characteristics of the jurors we interviewed. 

13 



SOCIO-DEMOGRAPHIC CHARACTERISTICS OF JURORS 

Table 1.1 Age of Respondents 

Age Number Percentage 

20-29 65 20.8 

30-39 77 24.7 

40-49 80 25.6 

50-59 65 20.8 

60 and over 23 7.4 

No response 2 0.6 

Total 312 100 

Table 1.2 Gender of Respondents 

Gender Number Percentage 

Male 127 40.7 

Female 184 59.0 

Not recorded 1 0.3 

Total 312 100 

Table 1.3 Ethnicity of Respondents 

Ethnicity Number Percentage 

Maori 33 10.6 

Pakeha 243 77.9 

Other European 17 5.5 

Pacific Islander 4 1.3 

Other 14 4.5 

No response 1 0.3 

Total 312 100 

14 

National Percentage 

23.5 

24.0 

26.9 

17.3 

8.3 

-

100 

National Percentage 

48.8 

51.2 

-

100 

National Percentage 

8.5 

80.5 

Not provided 

4.2 

6.8 

-

100 
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Table 1.4 Employment Status of Respondents 

Status Number Percentage National Percentage 

Employed 252 80.8 71.7 

Unemployed 17 5.5 7.0 

Student 8 2.6 1.4 

Beneficiary 10 3.2 Not provided 

Home duties 11 3.5 6.7 

Retired 14 4.5 5.7 

Other - - 7.5 

Total 312 100 100 

Table 1.5 Socio-Economic Status of Respondents 

Number Percentage 

Higher professional 32 10.3 

Managerial 100 32.1 

Clerical 58 18.6 

Trades 62 19.9 

Semi-skilled 21 6.7 

Unskilled 12 3.8 

Student 19 6.1 

Unknown 8 2.6 

Total 312 100 

Table 1.6 Educational Qualifications of Respondents 

Number Percentage 

No tertiary qualification 134 42.9 

Polytechnic/trade qualification 107 34.3 

Undergraduate qualification 37 11.9 

Postgraduate qualification 33 10.6 

Unknown 1 0.3 

Total 312 100 

THE CONSENT OF PARTICIPANTS 

The selection of any trial for the research was dependent upon the consent of the presiding 

judge, who was usually contacted some days before the trial for this purpose. Prosecuting 
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counsel were always advised of the selection of a trial for the research in advance as well, and 

in a couple of cases where sensitive issues were likely to arise during the trial, both their 

consent and the consent of defence counsel to the inclusion of the trial were also sought. 

Interviews with jurors were also conditional upon their informed consent, which was sought at 

each stage of the process. In the first place, when the pre-trial questionnaire was given to 

potential jurors, it was accompanied by a written sheet explaining the nature of the research, 

emphasising to them that their completion of the questionnaire was entirely voluntary and 

would not influence the jury selection process in any way, and assuring them that their 

responses would be anonymous. Secondly, they were also asked to signify whether or not they 

were willing to be contacted for an interview if they were selected for a trial being included 

within the research. Thirdly, after the verdict had been delivered the trial judge usually 

explained to jurors the nature of the research, asked any additional jurors who were willing to 

be contacted to provide their contact details to the court attendant, and indicated that those who 

had provided contact details would be asked to agree to an interview. Fourthly, the fieldworker 

then subsequently contacted the jurors to confirm that they were willing to be interviewed and 

to arrange a suitable time and place to meet. At that meeting, the jurors were provided with a 

further written information sheet about the research and their written consent was obtained. 

The information sheet again emphasised that participation was entirely voluntary, that their 

responses would be anonymous, and that findings would be published in a form which would 

not enable any particular trial or juror to be identified. 

THE LIMITS OF THE STUDY 

There are a number of potential limitations inherent in the methodology we employed. In the 

first place, our data are primarily derived from the responses of jurors during interview. As a 

result, we are primarily reliant on self-reports by jurors on their own levels of comprehension, 

behaviour and decision-making processes. These perceptions, of course, may not have been 

accurate. Jurors may not have been aware of their own limitations; they may not have been 

conscious of the processes by which they assimilated and interpreted evidence; and they may 

have been influenced by assumptions or prejudices of which they were unaware. Nevertheless, 

we were able to make some assessment of the extent to which these distortions in perceptions 

existed. We were able to compare the individual responses of jurors with both the collective 

accounts of the actual deliberations of the jury and the types of issues discussed, and also with 

the behaviour of the jury as a whole (including the nature of the verdict and the way in which it 

was justified by jurors, the extent to which they requested that evidence be read to them, and so 

on). We were thus able to identify the problems which were common to a substantial number 

of individual jurors in the sample, and to assess the impact of those problems upon both the 

collective decision-making processes of the jury and the outcome. 
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Secondly, it was possible that jurors deliberately underplayed the influence of certain factors 

on their behaviour - for example, the extent to which assumptions, speculations or prejudices 

played a part in their deliberations - because they were aware that it was contrary to the 

directions of the judge. Again, we were often able to draw inferences from other responses and 

findings about the extent to which this was likely to be the case. 

Thirdly, there was sometimes a problem with the passage of time in between the trial and an 

interview. We endeavoured to arrange interviews as soon as possible after the trial, but 

problems with the availability of jurors and the scheduling of interviews with a large number of 

jurors meant that some interviews were not completed until a week or two after the trial. The 

memories of jurors inevitably dimmed, so that they were often able only to provide vague 

information about issues such as the key legal elements of the offence. It was in these cases 

impossible to assess whether this resulted from a lack of comprehension at the time of the trial 

or a difficulty in recall. 

Fourthly, it is possible that the jurors who agreed to be interviewed did so for reasons which 

may have biased their responses and made them unrepresentative of the jurors as a whole. For 

example, they may have had particular criticisms which they wished to share with us, or 

conversely they may have felt particularly positive about the experience, while those who 

declined to be interviewed may have felt more neutral or apathetic. We cannot assess the 

extent to which this occurred or the possible impact it had. 

Finally, it is possible that knowledge that the research was taking place may occasionally have 

influenced the behaviour of jurors themselves. In many trials, although we provided potential 

jurors with our pre-trial questionnaire, they were not aware that their particular trial had been 

selected for the research until its conclusion, and it seems most unlikely that their behaviour 

during the trial itself would have been influenced by the mere fact that they completed a pre

trial questionnaire. Nevertheless, in some cases, where the fieldworker was the only person in 

court observing the opening and closing stages of the trial, it was impossible to hide from the 

jury the fact that their trial was part of the research. The impact of this upon their behaviour is 

unknown, although no juror mentioned it during interview. 

STRUCTURE OF THE REPORT 

This report sets out the major findings of the study. Although we have sometimes mentioned 

overseas literature and reforms, we have made no systematic attempt to do so. We have 

presented the findings as they stand, and believe their implications speak for themselves. 

Chapter 2 deals with jurors' reactions to and difficulties with the information provided to them 

before and at the commencement of the trial. Chapters 3 to 5 discuss the trial process, the 

performance of counsel and jurors' reactions to these. Chapters 6 to 8 look at jurors' 
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understanding and application of the law and their collective deliberations. Chapter 9 

discusses the nature of and basis for jury verdicts and the reasons for hung juries. Finally, 

Chapter 10 looks at jurors' experiences and their views of the jury process, together with 

problems and inconveniences they suffered as a result of the requirement to serve as a juror. 
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CHAPTER 2 

INFORMING AND PREP ARING JURORS FOR THEIR ROLE 

Most jurors have little prior contact with or knowledge of the jury system. Most jurors knew 

little more about the jury than that it consisted of 12 people and that its job was to make a 

decision in the case, although a significant minority, particularly in the smaller centres, had 

served on a jury previously. Even those who knew rather more about the court process or who 

had had contact with the criminal justice system as victims, witnesses, and offenders, often 

expressed considerable surprise at the way in which the trial actually functioned and the nature 

of the job they found themselves doing. 

In addition to whatever general knowledge they might have, jurors receive a range of 

information about their immediate responsibilities, the general trial process and the role of the 

jury in it, ways of going about their job and the specific case they are to hear. 

The first point of contact with the jury system is receipt of a jury summons. This informs 

recipients that they have been selected for jury service and provides mechanical information 

about when and where they should attend, what the qualifications are for jury service and the 

basis upon which they may be excused. It also provides limited information about what a jury 

is and what it does; how long service is likely to last; court sitting times; reporting; payment; 

dress; and the penalty for failing to show up. In most centres this is accompanied by 

information showing the location of the court and convenient parking, and giving a telephone 

number for jurors who wish further information. 

On arrival at court, jurors assemble in the jury assembly area (in courts where there is such an 

area) where general information on the criminal process, the role of the jury in it and the 

responsibilities and rewards of being a juror is available in the form of a booklet. This is 

supplemented by a short video covering much of the same ground which is generally shown in 

the assembly area. Currently there are two versions of the video in circulation - the old one, 

which is constructed around line drawings and text and which delivers quite detailed 

information on the trial process and the role and operation of the jury; and a new one, 

introduced in 1998, which has much more visual impact but is far less ambitious in delivering 

information. Jurors do not get personal copies of the information booklet and, in some courts, 

have difficulties seeing or concentrating on the video. Furthermore at the stage when they 
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receive this material jurors have no indication whether they will actually be called to serve in 

any particular case. 

A few courts lack a proper jury assembly area. In these centres jurors initially congregate in 

the public areas - often after spending some time in the street waiting for the courthouse to 

open, and often with defendants, witnesses and members of their families. The absence of 

proper facilities also means that the video is not always shown. Access to the booklet is also 

variable, with copies sometimes being made available in court and sometimes in the jury room 

once selection has taken place. 

Both at the initial assembly stage and throughout selection and trial, court staff often reinforce 

the material that appears in the booklet and the video, telling jurors about such things as note 

taking, reminding them about cell phones, court hours and the requirements of jury secrecy and 

explaining the arrangements in the jury room. 

Once the jury has been empanelled, the judge instructs them to retire to select the foreperson 

and may give them advice on how to go about this. When the jury returns the judge 

commences the trial proper with some brief opening instructions. While there is considerable 

variation between judges in the way this is approached, most judges repeat much of the 

information that appears in the booklet and video. Thus they describe the role of the jury as 

the tribunal of fact; stress the need for unanimity; cover some of the mechanics of jury service, 

court sittings and the deliberation process; and emphasise the need to maintain confidentiality 

during the trial, to keep an open mind and to make common sense judgements. Most judges 

also introduce counsel and those court staff whom the jury is likely to have contact with, and 

read out the charge and explain the burden and standard of proof. In addition, if there are any 

unusual aspects of the case - for example multiple or alternative charges or where the case is 

one which has received considerable media publicity - the judge may make comments on this. 

Up until this point the process has been directed largely at preparing jurors to perform their 

role in the trial. Jurors also need to be prepared to perform their tasks in the specific case for 

which they have been empanelled. As noted above, in most cases the opening comments from 

the Bench starts to do this by outlining the charge, explaining any special features of the case 

( either legal or factual) and describing the burden and standard of proof. However, the major 

part of this task is left to Crown counsel in opening the Crown case. Usually the Crown's 

opening address provides a detailed explanation of the charge or charges and a description of 

the burden and standard of proof. It also summarises the evidence that the Crown proposes to 

call and the arguments that will be made. In addition, counsel often repeats the information 

already given to jurors, emphasising the need to keep an open mind, base their decisions only 

on the evidence given in court and use their common sense and experience to assess the 

credibility of witnesses. 
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In a few cases the Crown opening may be followed by a brief opening from the defence. 

Where this is permitted, counsel generally repeats the admonitions already given on burden 

and standard of proof, keeping an open mind, assessing the evidence impartially and using 

common sense, and provides a brief summary of the defence case. 

Alternatively, if the defence intends to call evidence, counsel will open at the conclusion of the 

Crown case. In a few cases this simply consists of general statements about the role and task 

of the jury and the burden of proof. In most, however, it goes further and provides an outline 

of the evidence that is to be called and its relationship to the Crown case. 

It is clear that there is considerable variation in the amount of information that is absorbed by 

jurors. To some extent this is traceable to variations in the information made available and in 

the way in which it is delivered. It is also the result of differences in the receptiveness of jurors 

and in their ability to understand the information they receive. Many jurors feel, often in a 

rather vague way, that they do not have enough information at the start of the trial. Some start 

the case in a state of considerable befuddlement. 

Jurors' concerns fall into two basic areas. Many relate simply to the mechanics of jury service 

or the details of the trial process - a lack of knowledge of court sitting times, concerns over 

how and when they will be paid, whether they should take their notes home with them, how to 

select a foreperson and so forth. In most cases basic information on much of this has in fact 

been given to them or has at least been made readily available in the booklet or the video. 

Indeed it has generally been repeated in a number of different formats and at a number of 

different stages in the process. Nevertheless a significant number of jurors continue to profess 

ignorance of many of these aspects of the juror's job. While there may still be a few gaps in 

the information of this sort available to jurors, the problem here is essentially one of effective 

delivery - the information is available but jurors either don't see it, don't absorb it or don't 

understand it. 

In addition, and perhaps more significantly, some jurors express concern about the lack of an 

initial "frame" for the evidence and argument that is to follow. In general, neither the reading 

of the charge by the judge nor the Crown's opening address provide the jury with much of an 

idea as to what the real issues in dispute in the case are. This is likely to be exacerbated by the 

absence of a defence opening. Indeed, in some cases when the defence actually begins to 

emerge it comes as a considerable surprise to the jury. There are really two fairly distinct 

elements to this particular concern. 

First, although on one level jurors can generally identify and repeat the main legal elements of 

the case, this does not necessarily mean that they understand them or use them to either 

identify the facts in issue or evaluate the evidence. In other words they start the case still 

lacking what might be called a proper legal "frame" to inform their hearing of the case. Thus, 
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although the charge is read (and in some cases explained) to them they often remain unclear as 

to what the charge actually means - both in terms of the legal requirements and in terms of how 

these requirements translate into the practical world. At a fairly basic level, this sometimes 

meant that jurors failed to grasp at the outset the meaning of key terms in the indictment. For 

example, even though in cases where pecuniary advantage was an ingredient of the offence the 

prosecutor usually mentioned during the opening address that "pecuniary " meant "financial", 

one jury said that they "didn't know what pecuniary was until someone went and looked it 

up". Similarly, in another case the jury was clearly told by both the judge and Crown counsel 

that the defendant could only be convicted if the jury were satisfied beyond reasonable doubt 

that the conduct in issue was negligent. Several members of the jury remained unclear as to 

what precisely the term "negligent" meant and someone had to go and look that up too. Even 

the burden and standard of proof presents problems. In spite of repeated explanations, jurors 

often remain confused as to what it means in practical terms. In particular, when is a doubt 

"reasonable"? The issue here is simply whether it is possible, and if so, whether it is desirable, 

to provide more assistance in such areas to jurors at the start of the trial. 

Secondly, jurors also start the case without an adequate factual "frame" for organising and 

assessing the evidence they are to hear. No initial map of the case is provided. At best they 

receive a partial description from the Crown; at worst the case is simply launched without 

anything more than a bare legal description. As a result jurors are left to construct their own 

stories as the evidence emerges, sometimes with little chance of identifying accurately which 

evidence is important and which isn't until near the end of the case. Again the issue here is 

how far it is both possible and desirable to prepare the jury in advance for the specific case 

they are to hear and to equip them to assess the evidence as it is given in an accurate, 

appropriate, and efficient way. 

MAJOR SOURCES OF INFORMATION 

Prior Knowledge and Experience of Jurors 

As Table 2.1 (below) shows, most of the jurors interviewed had no previous experience of jury 

service. However, 20 per cent of respondents had served on a jury previously and a further 17 

per cent had been summoned - with about one third of these reaching the selection stage. In 

addition, 24 per cent had some other contact with or experience of criminal trials in general -

usually as complainants or witnesses, although a small proportion had legal qualifications or 

experience of one sort or another, and a slightly larger group (20 people - six per cent) had 

previous convictions - mostly, if not entirely, in the summary jurisdiction. Indeed, in one trial 

the foreperson had not only previously served as a juror but also had two previous convictions. 

Although the remaining 39 per cent of jurors reported no significant prior experience of the 

trial process, only 11 jurors (four per cent of the total sample) said that they had no prior 

knowledge of the system at all. 
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Table 2.1 Prior Contact With and Knowledge of the Trial Process 

Jury Summoned/ 
Defendant 

Other No No 
Service Balloted Contact Contact Knowledge 

No. 62 54 20 56 113 11 316 

Percentage 19.6 17.1 6.3 17.7 35.8 3.5 100 

The picture looks a little different if the focus is shifted to the prior experience of juries rather 

than jurors. Of the 48 cases examined, 3 3 ( 69 per cent) had one or more jurors in the interview 

sample who had previously sat on a jury. Indeed, in all except two of the cases, jurors who had 

at least been summoned for jury service appeared among those interviewed. Furthermore, in 

the smaller centres it was not at all uncommon to find two or three jurors on a jury who had 

served previously - often on a number of occasions. As one juror commented: 

I usually get called up every six months and it seems to rotate - myself, my daughter, my 
son. 

With the exception of those who had served previously or who had been called but challenged, 

and had therefore had the chance to obtain some formal information about the system, the 

majority of jurors interviewed expressed considerable initial ignorance about the system. 

Although, as noted above, very few appeared totally ignorant, most simply knew the outlines 

of the system - that juries consisted of twelve people who, in conjunction with the judge, made 

a decision on the case. More rarely, jurors knew that jury discussions were confidential and 

had to result in a unanimous decision. Beyond that only a few of the jurors interviewed knew 

much about such things as the manner in which juries are selected, the decision making process 

and so forth. In addition, few had any real appreciation of the nature of the job. Certainly 

from later comments (see below) it was apparent that many jurors experienced surprise - and in 

some cases shock - by the responsibilities and pressures involved in jury service and at the 

actual processes that they went through as jurors. 

Apart from those with previous experience of the jury process, most jurors described their 

sources of knowledge as consisting firstly of the media, films and novels; secondly, friends 

with experience or knowledge of the criminal justice system; and thirdly simply general 

knowledge. This information was rarely specific and in only a very few cases did jurors say 

that they had received any clear prior information on what to do and what would happen. 

Furthermore, in some cases in which jurors did get specific prior information this turned out to 

be misleading. Thus one juror commented: 

I had been warned before the court case that the judge basically tells you what the actual 
truth is. 
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This juror was somewhat disappointed to find that in the case she was called upon to hear the 

judge did no such thing. A number of other jurors reported grossly exaggerated expectations 

of the criminal trial aroused by media representations. 

On the other hand, jurors who had been told by friends and relations that they should keep an 

open mind and that they should take notes, for example, certainly found this information useful 

even though it duplicated information they were given in the lead up to the trial. 

From the information we have it is difficult to assess the significance of jurors' prior 

knowledge or of jurors' assessments of their knowledge as helpful or not. While most of the 

jurors who ventured an opinion on the value of their prior knowledge described it as helpful, 

this group was nevertheless very much the minority. (See Table 2.2 below.) Indeed it probably 

consists largely of the 37 per cent of jurors with some form of previous jury contact. More 

significant is the fact that over 60 per cent of jurors either did not respond to this question or 

indicated that their prior knowledge was unhelpful. 

Table 2.2 The Helpfulness of Prior Knowledge 

Very Somewhat Not No Opinion Total 
Helpful Helpful Helpful No response 

Not asked 

No. 44 70 14 188 316 

Percentage 14 22.2 4.4 59.5 100 

While jurors may not have found the prior knowledge they had particularly helpful, only very 

rarely did they attribute subsequent difficulties to a lack of prior knowledge. In the course of 

our interviews, jurors only really identified two sorts of prior information which they seemed 

to think would have been helpful. In one trial a juror was concerned that she was unprepared 

for the challenging process. Currently both the video and the booklet contain this information 

(see below). 

Secondly, and more significantly, a number of jurors in one trial commented that they felt 

unprepared for the nature of the task. In particular, four out of the six jurors with no prior trial 

experience expressed feelings of distress at judging another person and at being obliged to 

make a decision which they realised could radically affect peoples' lives. As one juror put it: 

When we delivered the verdict I couldn't even look the guy in the eye. But to me I felt 
that what I did was right. But as I was saying before, "Who the hell am I to judge a 
person?". It was really quite hard for me. Not so much stressful. How would you put it 
[A big responsibility?] Yeah, okay. There were twelve people there that had the same 
decision I suppose but it sort of weighed more with me. People don't judge other 
people. ( Crying) 

None of the four jurors with previous jury experience interviewed in this trial expressed this 

sort of feeling about the task, and those jurors who did seemed to be relating it to their 
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unpreparedness in coming into the process and their lack of previous realisation that this was 

what being a juror involved. 

A number of other jurors - generally in rather more traumatic trials than the one referred to 

above - expressed similar concerns about the responsibilities inherent in jury duty and their 

initial failure to realise that this was what the task involved. In the abstract it would seem to be 

sensible to try and sensitize jurors in advance to this aspect of their task. While much of the 

factual information that jurors need is probably best delivered once they are selected for and 

have focused on a particular trial, emotional preparation for the task may be better done 

through more general mechanisms. 

Jurors ' lack of preparedness in this regard is significant. Factual information on the court 

process, the role jurors are to perform and the best ways of going about it is clearly vital to the 

effective functioning of the jury system, and court staff and judges have rightly placed 

considerable emphasis on this in recent years. But if jurors are not emotionally prepared for 

the job as well and find the task both alien and, in some cases, repugnant, then they are clearly 

unlikely to do it well. Although not common, there were certainly a number of cases in our 

sample in which one or more of the jurors saw it as a real problem and in which it caused real 

distress. Furthermore there was one case in which a juror' s reaction to the nature of the task 

and unwillingness to undertake it seems to have at least contributed to a hung jury (see below 

p 244 ). We should perhaps be considering the feasibility of educational publicity of a more 

general sort designed to sensitize potential jurors to the nature of the experience and the 

responsibilities involved. At the least it may be advisable to make material designed to address 

this issue available on an individual basis to jurors once they are initially summoned for 

service. 

The Summons and Accompanying Information 

The first contact which most jurors have with the system is the receipt of a jury summons. In 

all districts the summons is accompanied by additional information about the nature of jury 

service and in some areas jurors are also sent a form whereby they can confirm that they will 

be attending or apply to be excused. This material varies between districts, in both the form 

and expression and the content of the information that is given to jurors. Nevertheless in all 

districts jurors who read the material thoroughly should get most of the information they need 

at that stage from it. 

In the summons itself jurors are told the time and day that they are to report; directed how to 

get there and where to assemble; told that they are required to be available for service for a 

maximum of a week; and informed that failure to attend may incur a fine of up to $300. In 

addition, the basic qualifications for jury service are outlined, and the grounds on which jurors 

may apply to be excused are set out. This material is frequently accompanied by a map 
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showing the location of the court and, in most cases, the location of nearby parking facilities. 

In most centres jurors are also given an answer-phone number to ring prior to reporting to 

check that they are still required. 

In all districts, information accompanying the summons deals with basic questions about the 

nature of the jury; what a jury does; how jurors are chosen at the court; sitting hours; and the 

fact that jurors get paid for attendance. In most districts, jurors are warned in a number of 

languages that they need to be able to understand English in order to serve, but this does not 

seem to be done, for example, in South Auckland. Beyond that, the amount of background 

information given on the nature and rules of jury service varies. There are in fact two distinct 

models. In some districts, jurors are simply told the size of the jury, that the jury hears the 

evidence and reaches a verdict with guidance on the law from the judge, and that they hear 

cases involving a criminal charge. In a few districts, however, considerably more background 

information is given. The selection and challenging processes are described and potential 

jurors are told the rules on confidentiality, deciding cases only on the evidence given in court, 

note-taking, asking questions during the trial and at the deliberation stage, and the selection 

and role of the foreperson. 

Districts also vary in the amount of information that they give jurors about such things as 

payment and parking. One district, for example, indicates the rate of payment that the juror 

can expect to receive. Others simply say that jurors will be paid. While most, but not all, 

districts make it clear that jurors have to pay for their own parking, some provide much more 

detailed information on the available parking than others - to the extent, for example, of 

indicating relative costs of parking and where free parking can be found. Finally, material 

from the different districts varies considerably in tone, with some districts relying heavily on 

the summons format and on instructions to jurors, and other districts adopting a much more 

informal style, requesting jurors to attend, using "please" frequently and emphasising the 

availability and willingness of court staff to assist jurors at virtually every turn. 

Table 2.3 Helpfulness of Sources of Pre-trial Information 

Summons Booklet Video Court Staff Judge 
Very 

104 38.7% 86 31.3% 112 40.3% 171 62% 190 66.4% 
Helpful 

Somewhat 
115 42.8% 42 15.3% 87 31.3% 80 29% 68 23.8% 

Helpful 

No Opinion 17 6.3% 138 50.2% 68 24.5% 13 4.7% 22 7.7% 
Not Very 

32 11.9% 9 3.3% 11 4% 11 4% 6 2.1% 
Helpful 
Very 

1 0.4% - - - - 1 0.4% - -Unhelpful 

Total 269 100% 275 100% 278 100% 276 100% 286 100% 
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As Table 2.3 shows, most of the jurors in our sample (82 per cent of those who replied) said 

that the information contained in the summons was helpful. A few specifically commented 

that it was very useful and one veteran juror, who had served four times previously, 

commented that every time she served on a jury the summons got better and that the current 

summons was the best yet. Nevertheless, at least for those jurors who had experience of all 

four sources of pre-trial information, the summons was the source that they were least 

enthusiastic about. Only 39 per cent of jurors found the information very helpful, while 12 per 

cent described it as not helpful and one juror described it as very unhelpful. 

How far this lack of enthusiasm is due to deficiencies in the information given, problems in the 

way it is delivered, the fact that jurors don't read it properly, or simple lack ofrecall is unclear. 

While a few jurors commented adversely on the tone of the summons, which was seen as 

demanding and abrupt, most simply accepted it for what it was and there is nothing to indicate 

that the way in which the information was delivered affected the willingness of jurors to read 

or absorb it. When jurors did make specific comments about the information accompanying 

the summons, these comments certainly seemed to be based on either an incomplete reading of 

the documents in the first place or lack of recall. Thus, while eight per cent of those who 

responded said specifically that they wanted more information at this stage, they tended to 

describe the summons as simply lacking in detail or containing only the date and the time and 

nothing else: 

There wasn't enough information at all, only that you had to report and what time and 
that. 

I knew where I had to be at a certain time but I didn't know what was in store for me for 
the week. 

In the few cases in which jurors identified the specific information that they felt was lacking, 

this was also a problem; one juror, for example, commented that while the summons told them 

where the District Court was it did not tell them where the High Court was. In other cases the 

extra information that jurors wanted was actually of a sort that in most cases could not be given 

to them at that stage - for example, the duration of the trial that they were likely to sit on or the 

nature of the offences involved. Thus several jurors who either rang the court or the answer

phone number given in the summons, in order to obtain more information about the type of 

trial that they were likely to draw, not surprisingly failed get the help they wanted: 

It didn't answer all of my questions. I did ring and say that, if the type of trial I was 
going to be at was for violence or something like that, I didn't feel I could cope with it. I 
felt like I kept going back to my summons and thinking, 'When do I have to do this?' 

Apart from suggesting relatively minor amendments to the documents used in some districts to 

include more detailed information on juror fees, parking, smoking policy, and the importance 

of understanding English for jury service, it is difficult to see that the current material can be 
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improved very much. The material sent out with the summons should certainly be 

standardised so that information on jury confidentiality, note-taking, asking questions, the role 

and selection of the foreperson and the deliberation process is given in all areas. While there is 

no evidence in our survey to suggest that jurors in such areas felt better informed than those in 

other areas, including that sort of information may help one or two individuals come to terms 

with the process and that in itself makes it worthwhile. 

Furthermore, from jurors' general comments on the facilities provided for jurors, it might be 

useful to include information at the summons stage alerting jurors to the fact that they may be 

locked out of the court house over the lunch period and that sittings may start late and finish 

late. Jurors should also be advised that they may well experience delays and that it would be a 

good idea to bring reading material with them. 

At the end of the day, however, the jury summons is just that - a summons. Many jurors 

clearly recognise it as such and do not really see it as part of an informational process. Some 

clearly do not read the accompanying material. This . is likely to be difficult to change and, in 

any event, may not matter too much. The later stages of the process repeat the material the 

jurors have been sent with the summons and provide some opportunity for jurors to seek 

clarification of any issues over which they have problems. Most jurors undoubtedly realise 

and accept this. Some jurors remain worried at the prospect of attending for jury service and 

feel that they lack basic information. They can seek assistance from the court but very few do 

so. Where they do, their questions are usually not the sort that can be answered at that stage. 

It is hard to see that there is much more that can be done to help in such cases. 

The Jury Booklet and Video 

Copies of the booklet Information for Jurors are generally available in the jury assembly area 

(in courts where there is such an area) and, in some courts, in the jury room itself. In addition, 

in most courts jurors are shown a short informational video when they initially assemble. 

Although the video repeats much of the information given in the booklet it does give additional 

information on the role of the judge and contains sections in a number of different languages 

re-emphasising the need for jurors to have a good grasp of English. 

"Information for Jurors" 

Every juror is supposed to have read this booklet which contains fairly full information on the 

jury selection process; the layout of the court and the structure of the criminal trial; the role of 

judge and jury; selecting a foreperson and the role of the foreperson; the deliberation process; 

and what happens after the verdict has been delivered. In addition it instructs jurors about a 

number of "jury rules" - the need for confidentiality during the trial; the importance of keeping 
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an open mind throughout the trial; the need to base decision-making purely on the evidence 

that has been given at trial; and the importance of every juror contributing to the final verdict. 

It is evident from our interviews that a significant number of jurors had either never seen the 

booklet or were aware of it but had not read it. Of the 275 jurors who were asked if they found 

the booklet helpful, 138 (50 per cent) offered no opinion and 64 of these (ie 23 per cent of all 

the jurors who responded) said specifically that they hadn't read it. It seems likely that many 

of the other jurors who offered no opinion had also either not seen the booklet or had only 

glanced at it briefly. (See Table 2.3, above.) 

Reasons for not seeing or reading the booklet varied. While some jurors didn't read it because 

they had been on juries before and felt they had all the information they needed, most did not 

read it because there were not enough copies to go round, or they did not see it, or there was 

too much else going on at the time. 

Although we have not done a full analysis, it seems that difficulties in obtaining the booklet are 

concentrated in particular court areas. For example, in one urban centre, jurors in both the 

District and the High Court reported very low rates of access to the booklet, with only eight of 

the 41 jurors interviewed in the eight High Court trials in the sample reporting having seen it. 

Furthermore two jurors in different trials in this court commented that they had to ask specially 

for the booklet: 

We had to ask for it and it took the clerk a considerable time to find one so we didn't 
receive it until the second break. 

Indeed, in a number of centres jurors commented that they were not made aware of the booklet 

and that when they did read it this was largely due to seeing somebody else with it or picking it 

up by chance in one of the rooms: 

(They) didn't make you aware that there was a booklet. It wasn't until someone else 
was flicking through it that I realised it was there. 

I picked it up because it was on the floor and I enjoyed reading that because it had 
information that I didn't realise was publicly available in it. 

That should have been made more available. That booklet was really good but the only 
reason I found it was that it was sitting on a seat next to the one where I was sitting. 

I think they should hand out that book to everybody at the beginning. Not just have it as 
an "Oh look what I've found". 

It is clear that at least some of the jurors who did not see the booklet would have appreciated it: 

Was there a book? Ooh that was nice. No, I never saw it. 

At least two jurors commented adversely on the way the booklet was brought to their attention. 
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They kind of waved it but .... 

And another confirmed that it was simply held up by the court staff but was not distributed to 

them and no real effort was made to ensure that they had seen it. 

Several other jurors commented that although they knew of the existence of the booklet they 

either couldn't be bothered or there was so much going on that they didn't really have time to 

get hold of a copy and read it: 

I mean what time have you got to read a booklet? 

Although, as Table 2.3 shows, only 47 per cent of responding jurors overall rated the booklet 

as either very or somewhat helpful, this may be a little misleading. In fact, as Table 2.4 shows, 

those jurors who had read the booklet and had an opinion on it - even those who read it at a 

very late stage in the trial - generally commented very favourably on the content. Only seven 

per cent said it was not helpful, while 63 per cent said it was very helpful. On the other hand, a 

few jurors found it repetitive and one juror commented that it presented too many stages in the 

whole process and there was "no opportunity to ask questions for clarification." 

Table 2.4 Helpfulness of the Booklet and the Video 

Booklet Video 

Very Helpful 86 62.8% 112 53.3% 

Somewhat Helpful 42 30.7% 87 41.4% 

Not Very Helpful 9 6.6% 11 5.2% 

Very Unhelpful - - - -

Total 137 100% 210 100% 

Clearly Information for Jurors is a valuable resource for jurors and was seen as such by most 

of those jurors who read it. Unfortunately a significant proportion of jurors do not read it. 

Although some jurors did not want to or could not be bothered, most of those who did not see 

it did not do so because of failures in the way in which it was distributed and brought to their 

attention. Simply providing copies in the jury assembly area, whether or not attention is also 

drawn to it by court staff, does not seem to be an adequate way of ensuring that jurors are even 

aware of the booklet. Placing additional copies in the jury room, as clearly happens in some 

courts (and, in particular, those without an adequate jury assembly area), may be more 

effective, and jurors who come across it there, albeit rather late in the process, are nevertheless 

grateful for the information and find it useful. While the recommendation by the Courts 

Consultative Committee (1992) that the booklet should be sent to every juror along with the 

initial summons is probably both impractical and too early in the process to be particularly 

effective, it should be possible to ensure that every juror receives a copy on arrival at court 

together with any other information and documents relevant to jury service. The booklet is 
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important in providing the jury with information and it is clear that many of the questions that 

jurors want to ask are in fact answered in the present booklet. While some jurors will always 

have difficulty absorbing such information, many of those who currently complain of lack of 

information have not even had the chance to try. 

The video 

Although the Department for Courts produced an updated version of the jurors' information 

video in 1998, at the time of our survey the old version was still in use in a number of centres. 

Indeed, in one or two centres court staff still regard it as preferable to the new version and 

accordingly continue to use it in spite of its outdated format. Unfortunately our data do not 

enable us to differentiate jurors' responses to the two versions. 

Both versions contain basic information about jury selection, the role and function of the jury, 

court layout and personnel, the trial process and the basic rules that jurors must observe. Most 

of this material is in fact already covered in Information for Jurors and both videos basically 

repeat and emphasise the descriptions and instructions given there. The old version, in 

particular, is heavily didactic, giving much more information than the new and delivering it in 

a formal and somewhat stilted fashion. It is presumably this informational content which 

continues to make it attractive to some court staff in spite of the existence of a new, more user

friendly version. 

Unfortunately, as with Information for Jurors, a significant minority of jurors in our sample 

never saw the video. Overall 61 jurors (22 per cent of those who responded to this question) 

volunteered that they had not seen it. A few others expressed no opinion on it and may have 

missed seeing it also. This may not be too surprising - in two of the court centres in our 

sample the video was never shown. In a few other cases jurors did not see the video either 

because they arrived late or because there were so many other things going on in the jury 

assembly area at the time that they could not focus on the video which they knew was being 

shown: 

Well it would have been very helpful, but we couldn't hear most of it because during the 
time the video showed people were indicating that they weren't available for the two
week trial. Administration was going on at the same time. 

And in another court centre three of the five jurors responding said that they only heard the 

video but did not see it because, as a consequence of space constraints, they were around the 

comer in the jury assembly area and did not have a direct view of the monitor. 

As Table 2.3 (above) shows, jurors generally rated the video fairly highly. Overall, 199 (72 

per cent) found the video helpful or somewhat helpful and only 11 (four per cent) found it not 

helpful. However, if those who did not see it or for some other reason expressed no opinion 
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are removed, it becomes clear that the video was not seen as being quite as helpful as the 

booklet. As Table 2.4 shows, although overall the video and the booklet were ranked about 

equally, significantly more jurors rated the booklet as "very helpful". 

Of the few who made negative comments, five commented simply on the number of times they 

were shown the video - in one case three times - while the others commented that it was boring 

and basic, that it was not well presented ( especially the parts in different languages, which 

have been changed to make them less repetitive in the "new" version) and, in one case, that it 

was not an accurate representation of what went on at their trial. 

As with the booklet, most jurors responded very favourably to the video. Such complaints of 

substance as there were largely reflected differences in prior knowledge amongst jurors - a few 

jurors who already knew the details of the process found it unhelpful. However, as with the 

booklet, it is evident that many jurors did not see the video and that arrangements for viewing 

it were often far from satisfactory, with even one or two recently constructed court buildings 

suffering from design problems in this regard. Where facilities are inadequate or non-existent, 

alternative venues and timing should be considered. 

Instructions and Assistance by Court Staff 

As the Courts Consultative Committee commented in its 1992 report, "every juror's perception 

of the court system is vitally affected by the courtesy and consideration extended by court 

staff' (p 8). For many jurors court staff also perform a very significant role in clarifying 

information that they have received from elsewhere, filling in the gaps, and indicating to jurors 

what is likely to happen next. While this may be particularly important at the start of the trial, 

it is obviously a role that continues throughout the trial. Although the jurors in our sample 

were asked about the helpfulness of court staff in the context of pre-trial information and 

assistance, many of the responses we received clearly related to the general helpfulness of 

court staff and the following comments need to be read with this in mind. 

Most of the jurors interviewed recalled receiving some instructions and assistance from court 

staff and the vast majority found this assistance helpful. Thus of those who responded to this 

question, 171 (62 per cent) described the information they received as very helpful and 80 (29 

per cent) described it as somewhat helpful. Only 11 jurors (four per cent) described it as not 

helpful, and only one as very unhelpful. (See Table 2.3 above.) 

From the few comments that jurors made on their contacts with court staff the main concern 

seems to be with the timeliness and content of information rather than with such things as 

attitude or manner. Apart from a couple of jurors in one case who were somewhat bemused by 

being reprimanded by the court attendant for fiddling with the thermostat on the coffee um in 
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the jury room in a vain attempt to get hot coffee, most of those who did comment reacted 

favourably to the way in which they were treated by court staff: 

It was quite reassuring, the way they explained it and the way they responded to 
questions. Everyone's a bit nervous about doing this sort of thing and I felt that the way 
they approached it tended to allay a lot of that sort of problem. 

Negative comments on staff attitudes were extremely rare. One juror described the jury as 

being treated "like sheep really - given instructions, then followed them" but in only one case 

did a juror identify a particular member of the court staff as being overtly obstructive and 

unhelpful: 

There was just one particular court attendant (in the District Court) who was a right 
mongrel ... the other one (in the High Court) couldn't be better, nothing's a bother, he 
does everything to help and I have nothing against him, but the other guy just couldn't 
be bothered. 

(One other juror in this trial also commented in glowing terms on the attitude of the High Court 

court attendant. Both jurors had been on a jury which sat in the High Court earlier in the 

week.) 

On the other hand, a number of jurors commented negatively on the fact that they didn't get 

timely information on delays or the reasons for them: 

We just sat around and the court staff came out and apologised but didn't tell us 
anything. 

Others commented that they were sometimes either left without information or given 

information at too late a stage. Thus one juror described the court staff as unhelpful because 

After the 30 names were drawn (for) the High Court, they had a break of some 10-15 
minutes, and I went back upstairs with a friend and we stood about not knowing what to 
do, we didn't know what to do. 

And another juror commented that the information they received was 

Clear but always only just in time, so you sort of always never quite knew what was 
happening until it was happening. 

This was also noted by a juror in another trial who said that the information they received was 

not very helpful because once they got onto the jury they had a lot of questions and, although 

the court attendant did come back later to explain things, this was not very satisfactory. 

Nevertheless, it is important to stress that for most of our jurors court staff were clearly the 

most helpful and appreciated source of information. Overall 91 per cent of our respondents 

expressed positive attitudes about the court staff and the information and assistance they 

received from them. Indeed, even where jurors did comment adversely on the content and 

timeliness of the information that they received, it is likely that in many cases there was little 
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the staff member could have done about it. While jurors clearly resented delays, and many 

wanted to know the reasons for them, there were inevitably situations in which they could not 

be given this information. In such cases all the court staff could really do was apologise and 

try and provide some estimate of how long the delay was likely to last. Most court staff 

seemed to do this pretty well, and where there were problems it seems unlikely that the impact 

on the jury was very significant. Nevertheless, court staff should clearly take pains to ensure 

that jurors receive adequate information at every stage of the process and that, wherever 

possible, they are informed in advance of delays or breaks and the reasons for them. (See also 

below Chapter 4 for a more extended discussion of delays and their impact on jurors' 

perceptions of their place in the process.) 

The Judges' Opening Instructions 

Once the jury has been selected and the charge has been read, the judge will generally briefly 

address the jury and ask them to retire to select a foreperson. Once this has been done and the 

jury has returned, the judge will open the trial proper by addressing some brief opening 

remarks to the jury before calling on the Crown to open their case. The judge's opening 

address usually lasts for between 10 and 15 minutes. From the cases observed in our sample 

the shortest opening comments lasted for about 2-4 minutes, while the longest lasted 25 

minutes. Technically these instructions form part of the judge's directions to the jury and are 

therefore recorded. 

Before asking the jury to retire and select a foreperson, the judge will often briefly outline the 

role of the foreperson, stress that it can be a man or a woman and suggest to the jury that in 

selecting someone they might like to look for previous experience on a jury and/or experience 

of chairing meetings. This advice is sometimes repeated by the Court attendant once the jury 

has retired or if the jury seems to be having problems with the process. It is, however, by no 

means clear that the jury will get such advice in every case. (See further below p 50) 

The judge's opening instructions generally cover a range of matters from basic housekeeping 

issues to, in some cases, a reasonably detailed discussion of what the specific case is about. 

Much of the information given at this stage, especially on housekeeping matters and in relation 

to the jury's role and function, is essentially repeating information that the jury has already had 

in the booklet and the video. 

Housekeeping 

Most judges repeat a number of basic housekeeping instructions to the jury. Jurors are 

informed of the likely duration of the case, court sitting times, and the sequence of the trial. In 

addition most judges introduce counsel and some introduce themselves and relevant court staff. 

Less frequently judges inform the jury that they will not be getting a transcript of the trial and 
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some add that, if they need to, jurors may ask for sections of the transcript to be read back 

during the deliberation stage. Jurors may also be told that they can take notes, although many 

judges warn that note-taking should not be indulged in at the expense of careful observation of 

the witnesses. In some courts judges warn that the trial will be interrupted at regular intervals 

so that the stenographer can have a break, and a few judges warn of the necessity for 

occasional adjournments to consider legal matters of one sort or another. 

Role and basic ''jury rules" 

Most judges also describe the respective roles of judge and jury; emphasise the need for 

confidentiality; stress the importance of keeping an open mind on the evidence until after the 

summing up; and inform the jury that they must base their deliberations only on the evidence 

given in the court. At least in high profile cases, judges also tell juries to ignore any publicity 

that they may have come across about the case. On the case itself, most judges tell the jury 

that they should focus on the demeanour of witnesses in order to assess their credibility; some 

emphasise that the jury will not be hearing the defence case until at least half way through the 

evidence - hence the importance of keeping an open mind - and most instruct jurors not to 

speculate about the evidence or pursue their own investigations. Some go further and explain 

what constitutes evidence and that some evidence may be given only in written form. Judges 

may also urge jurors to relax and not to worry. Indeed, in one case our researcher described 

the judge as repeatedly "instructing" the jury to relax in a somewhat "peremptory manner". 

The law 

While some judges leave all legal instructions, with the exception of a brief description of the 

burden and standard of proof, to their summing up or to counsel to deal with, a number will 

read the charge again and will give the jury a description of the issues that it raises. Where the 

case involves multiple charges or defendants or alternative charges the difficulties that this 

might give rise to are also generally explained. In a small number of cases, where the sole 

issue in the case is clear - for example, where the facts are agreed but the defence is insanity or 

the only issue is consent - this may be indicated by the judge at this stage. One or two judges 

also take this opportunity to emphasise that the defendant does not have to give evidence and 

that the jury should not be surprised if he or she does not do so. In appropriate cases juries are 

also told if screens are being used, and cautioned not to draw adverse inferences therefrom, and 

may receive warnings concerning gruesome photographs and the like. 

Jurors' reactions 

Although jurors were not specifically asked to draw comparisons between the major sources of 

pre-trial information, Table 2.3 (above) suggests that the judge's opening comments were 

regarded as the most helpful. Two thirds of our respondents described them as very helpful, 
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while only a handful indicated that they would have liked the judge to have covered rather 

more material or said that they found the comments superfluous. 

Although much of the material covered by the judge at this stage is repetitive - and some jurors 

certainly commented on this fact - this may not matter. Only one juror indicated that he had 

"turned off' because he had heard it all before. For many jurors the judge's opening comments 

still provide useful information and in addition, for many they clearly also serve a number of 

other significant functions. For example, jurors may use both this period and the information 

they are receiving to settle into the trial and to come to terms with their apprehensions about 

being selected to hear a case. Thus one juror commented of the opening remarks: 

I felt quite comfortable sitting there after that, I was really apprehensive at first. 

And another commented: 

It was almost like one-to-one. He was sensitive - eye contact friendly - and spoke at our 
level. This made us more at ease. 

For other jurors the opening address enables the judge to stamp his or her personality on the 

proceedings - setting the tone for what is to follow and showing the system's consideration for 

the jury and its task. In one case in which the judge went out of his way to thank the jury for 

their time, this was reciprocated by at least one juror: 

Very considerate. "Thank you for your time". Very helpful. It is nice to be thanked 
when you go and do your part because you feel you should do it, and they acknowledge 
that. And that was good. 

In another, the judge's opening clearly impressed the juror with the dignity of the proceedings: 

He was very judgelike. He was clear and straightforward. 

Those few jurors who expressed reservations over the judge's opening seem to have done so 

for two major reasons. First, there were a number of jurors · who wanted rather more 

information on the specific case they were to hear, and in particular information which would 

supply some sort of framework, generally legal, which they could use to organise the evidence 

as it began to emerge. Some jurors certainly expected the judge to take a more active part in 

doing this. As one put it: 

Guidance on the law applicable to the specific case was needed. Otherwise evidence is 
going into a void and the relevance of it is hard to judge. 

Indeed, at least two juries seem to have experienced some confusion about the precise charge 

in the case and blamed this on what they saw as inadequate preparation from the judge: 

There wasn't a clear instruction about the law. So I wasn't sure about what we were 
actually judging until the summary at the end and then I was clear. 
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And on a murder charge: 

It was hard to come to terms with what the actual charge was. None of us really knew 
what we had to deliberate. It wasn't until the judge's summing up at the end that we 
knew exactly what he was charged with. 

Conversely, where judges did give the jury even a minimal description of the legal structure of 

the case, jurors were appreciative of this and found it very helpful. Such instructions were seen 

as helping jurors to "put it into the right context"; making it clear "where they were heading"; 

and helping them to "get things in focus". In one case, where the judge summarised the key 

issues before the evidence was given, one juror found this reassuring as well as informative: 

You knew what was happening so it wasn't a big fright. He sort of gave you a run down 
of what was going to happen. 

Even where the judge did not give the jury any instructions on the law, a fuller explanation of 

the evidence they were likely to hear was seen by jurors as useful. Not surprisingly this only 

tended to occur in cases where the facts were largely undisputed. For example, in one case 

where the only issue was the state of mind of the accused at the time of the offence, the judge 

informed them of this, indicated that the complainant would not be giving evidence in person 

and why and, as one juror described it, "explained what each piece of evidence was and its 

importance." This was seen as very helpful in keeping people on track, with two jurors 

specifically noting that it was very helpful to them in following the evidence. While in this 

case six out of seven of the jurors also commented very favourably on the Crown's opening 

address and on its clarity in setting up the issues, the initial instructions from the judge were 

commented on more specifically as providing a vital frame. 

Apart from those few jurors who wanted more case-specific information, the only other 

negative comments made by jurors related to confusion caused by some of the comments made 

by the judge or by the absence of judicial comment on areas which seemed to some jurors to be 

significant. This confusion related mainly to two issues which we will deal with in more detail 

in Chapter 4 - whether the jury would be getting a copy of the transcript, and whether jurors 

could ask questions during the trial. 

In general, it would seem to be desirable to try and ensure more comprehensive and consistent 

opening instructions from the judge, especially in relation to issues such as note taking, access 

to the notes of evidence and asking questions, which are of immediate relevance to the trial and 

which jurors may not have focused on in the earlier material provided in the booklet and video. 

Where possible it would certainly help many jurors to have an initial outline from the judge of 

at least the legal structure of the case (See further below p 61 ). 

Nevertheless, it is clear that the vast majority of jurors found the judge's opening instructions 

useful and informative. A few certainly commented on their repetitive nature and a number 
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either did not hear them or did not focus on them properly because they were still coping with 

the shock and novelty of being involved in an actual trial, but this was not a common response. 

By and large jurors responded best to judges who used their opening instructions to put them at 

ease, who addressed them directly and at least with the appearance of spontaneity, and made it 

clear that both the court and the court staff wanted to be responsive to jurors' needs during the 

trial. Judges were usually seen as doing this well. It is significant that while a number of 

juries commented adversely on the way in which prosecution and defence counsel were seen as 

treating the trial as routine and as sometimes being a bit blase about the whole procedure (see 

further below Chapter 5), no such comment was ever directed at the judge. 

The Crown and Defence Openings 

The judges' opening instructions mark a transition point in the process of easing jurors into the 

trial. Up to this point the process has been directed largely at informing jurors about the court, 

the trial process and their place within it. The judge's opening complete·s this process and also 

begins to introduce the jury to the details of the case they are to hear. The bulk of this task, 

however, usually falls to Crown counsel in the formal opening of the prosecution case. 

In most trials the formal Crown opening is followed immediately by the presentation of the 

Crown case. Only then does the defence open their case and proceed to call witnesses. In 

practice this means that the general responsibility for setting the scene, both legally and in 

terms of the factual narrative, falls to the Crown. Indeed, in many cases the defence case is 

almost entirely reactive, and takes place within the parameters set by the Crown narrative. 

Furthermore, even where the defence does make an opening statement, it is often largely 

formal in nature, simply repeating the ingredients of the charge(s), restating the burden of 

proof, stressing the need to keep an open mind and so forth. 

Although section 367 ( 1) of the Crimes Act 1961 provides that the defence shall open their 

case at the conclusion of the prosecution evidence (see also R v Joseph [1994] 2 NZLR 702), 

some trial judges permit the defence to make a brief opening statement immediately following 

the Crown opening. In our sample this occurred in three of the 48 cases. 

The Crown opening 

The Crown opening generally provides the major source of basic information on the case for 

the jury. In most cases prosecutors cover the applicable law in some detail, introduce the 

witnesses that they intend to call, describe the exhibits that are to be introduced, and attempt to 

provide a coherent narrative of the facts surrounding the offence. Prosecutors endeavour to 

present this information in a fair, even-handed and dispassionate way, while at the same time 

making clear the view of the facts that the Crown proposes to take. Prosecutors also invariably 

reiterate the judge's earlier statements on the burden and standard of proof and sometimes also 
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repeat his or her comments on the role of judge and jury in the criminal trial, the importance of 

deciding only on the evidence given in the case, and the need to put aside prejudice and 

emotion. In most of the cases in our sample the prosecutor also supplied the jury with copies 

of the indictment and in some cases with lists of exhibits and lists of witnesses keyed to the 

relevant charges. Furthermore in one case in our sample the prosecutor was described as 

outlining the defence case, and in another as simply indicating what the defence was likely to 

argue. 

The defence opening 

In most cases the defence opened, like the Crown, with a brief explanation of the applicable 

law, a description of the burden and standard of proof, and an indication of the facts on which 

the defence intended to rely. Nevertheless, it was only rarely that the defence presented 

anything like a rival narrative to that routinely presented by the Crown. On the other hand, it 

was much more likely than the prosecution to include comments on the need of the jury to 

keep an open mind, judge the facts dispassionately, and avoid reading anything into the fact 

that the accused had not made a statement to the police or was not going to testify at the trial. 

In ten cases the defence did not make an opening statement at the conclusion of the Crown 

case. In seven of these cases the defence also called no evidence and the case proceeded 

directly to the closing addresses. While one of the 10 cases was described by the judge as 

offering little or no prospect of acquittal, it is not at all clear that this was so in the general run 

of such cases. Nevertheless, seven of the IO cases resulted in conviction, two resulted in 

conviction on well over half the charges, and one resulted in a hung jury. Furthermore, with 

the exception of one murder and one multiple-charge fraud trial these cases were, not 

surprisingly, of short duration. 

Juror recall of opening addresses 

In 31 of the 48 trials at least one juror said they could not recall either the Crown opening or 

the defence opening or both. Although occurring earlier in the trial, jurors were more likely to 

recall the Crown opening than the defence. In three cases jurors attributed their lack of recall 

to the confusion and shock of finding themselves on a jury, but in most cases it seems that the 

opening addresses simply did not stick in some jurors' minds. It is unclear whether this is due 

to lack of impact at the time, or whether it has more to do with the lapse of time between the 

opening addresses and interview and/or the increasing irrelevance of the opening addresses as 

the trial progressed. In a few cases jurors certainly commented on the lack of impact of 

particular counsel, but this was not common and was probably not the explanation in most 

cases. 
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Jurors' reactions to the Crown opening 

Most jurors responded positively to the Crown's opening statement. Of those jurors who 

expressed a view, 87 per cent made positive comments and only 11 per cent were negative. In 

only 13 trials did any of the jurors who expressed a view make negative comments about the 

Crown opening. Furthermore, there were no cases in which all the jurors expressing a view 

agreed in describing the Crown opening as poor. 

In commenting positively, most jurors commended counsel on making the case clear, 

explaining the law, and outlining where the case was going. Thus opening statements were 

described as "good and convincing"; "made the position clear"; "straight-forward and brief'; 

"giving us a clear overview"; and "we knew where we were heading and there were no 

surprises ". 

On the other hand, there were perils in the attractive simplicity of some opening statements. In 

at least three trials jurors found the Crown's statement simplistic and in one case at least two 

jurors seem to have found the Crown's opening statement so simplistic as to be positively 

misleading: 

It was the same thing of simplicity, saying that the accused stood round doing nothing. 
That really got up our goat, I'm afraid, with all the jurors. We all said "'No-one, not 
even us, would stand around and do nothing". 

And another juror commented that "he kept going on about it being an easy case and when he 

was on television the next night he said it was a difficult case." It is worth noting that in this 

case the Judge also commented that the Crown had somewhat over-simplified the case. 

A number of jurors also commented favourably on the perceived fairness and impartiality of 

Crown counsel in the opening stages of the trial. Thus one juror described the opening as 

"really fair, quite impartial and very factual". Another commented that she "got a feeling of 

fairness from him", while in a third trial two jurors commented favourably on how Crown 

counsel: 

Gave some pointers about how we mustn't have any prejudices about views about 
cannabis, that we had to judge it on the facts, (and that he was) not trying to pressurise 
us into thinking that just because they're from the Crown that we should believe them. 

Again, as with simplicity, this could backfire. In one case counsel's effort to present a neutral 

picture caused one juror some puzzlement: 

He started talking about "If you're convinced of this you will have to find them guilty; if 
you're convinced of that you will have to find them not guilty and of course we think 
that you'll be convinced that they'll be guilty." But why say it in such a way? There's a 
much more direct way of saying it: "The case is the prosecution believes the person is 
guilty". It was like he was stopping being the prosecution and he was being an impartial 
person. Making an impartial statement about the law and what to do. 
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The fact that jurors were generally appreciative of the Crown opening and found it useful and 

informative gives no real indication of its likely effectiveness in informing and guiding the 

jury's deliberations. A small number of jurors certainly commented that they found the Crown 

opening convincing - either because of its style and content or because it was the first complete 

discussion of the case they had heard: 

When he made his opening address, it looked like the guy was guilty as sin, there was no 
way he was going to get out of it. In fact I thought, what are we going to do for the next 
four days? 

I thought it was good actually. He had a case to prove and I think it was very well 
delivered - and the truth was there. 

Extremely convincing - just his presence, the way he puts his words together and 
presents himself. You are sort of sitting there green as, and his is the first thing you 
hear. (It has) such an impact on you. 

On the other hand, jurors generally recognised that this was only part of the story and that the 

impact of the opening statement was likely to be only temporary: 

I thought that it was very good because we were very alert. He was the first person who 
spoke to us. He really put us in the picture. But I feel it was at a disadvantage because it 
wasn't until the defence opened that you got the whole picture. It would have been good 
to have got the Crown opening again when the defence opened. 

That was OK, good. For the first week I thought the accused was guilty until the 
defence came out and then I saw the whole picture, so he (the Crown) started well. 

Moreover, there were at least two cases in which the Crown opening statement was badly 

received and may have produced a lasting impression on the jury. Thus in one case, which 

resulted in a hung jury, one juror commented that during the Crown's opening she remembered 

thinking "if that's it, we are in for trouble here". She thought that it was a very vague and 

insubstantial case and hence even at that early stage had serious doubts about the Crown story. 

In another case, which also resulted in a hung jury, two jurors commented on the way in which 

the Crown seemed to concentrate on explaining away some of the negative attributes of the 

complainant. This had the effect of undermining the complainant's credibility in the eyes of at 

least one juror: 

In his opening he discussed the trouble the complainant had been in, etc. We heard 
nothing positive. He didn't help to convince us that this witness was a credible witness. 
We only heard things that made him less credible. 

Another juror described the Crown's opening statement in this case as "apologetic". 

In terms of potential impact it also worth noting that in one case, involving 20 charges of fraud, 

the jury was reported as having made extensive notes of the Crown's opening address and to 

have used these notes to guide their deliberations for the rest of the trial. As the Judge 

described it: 
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On the first or second day I was looking for the court attendant and tracked her down in 
the jury room, this is at the end of the day, and up on the white board there were three 
lines: 

Item One: what did the banks know? 
Item Two: what did the accused believe? 
Item Three: was he honest? 

It was there at the end of the Crown opening; I thought they had clicked on. 

Jurors' reactions to the defence opening 

In contrast to the Crown opening, jurors tended to react more negatively to the opening 

statements from the defence. Of those jurors who expressed a view, only 66 per cent were 

positive and 32 per cent were negative. In four trials all the jurors who expressed a view 

commented negatively, and in 17 of the 38 trials in which there was a defence opening at least 

one juror commented negatively. 

Furthermore, even when jurors were positive about defence counsel's opening they tended to 

be rather less enthusiastic than they were about the Crown - describing the opening as "good", 

"average", "doing the job", rather than as "excellent", "clear and straightforward" and so forth. 

Indeed there were only four cases in which jurors could be described as having been 

enthusiastic about the defence opening. Even here this generally related rather more to the 

style of the opening rather than to the substance: 

I know it made me think hard about being open-minded and to listen to all the evidence 
before making a decision. He was a powerful speaker and it made me think that the 
Crown's case would not be proved true. 

Sometimes, defence counsel's style produced conflicting reactions in jurors. Thus in one case 

a juror described the defence opening as "like a phoenix rising from the ashes" and another 

described counsel's performance as: 

Very passionate, he was very personal, he was talking specifically to you and on several 
occasions he put himself in your shoes ... he had a total understanding of the situation 
you were faced with and he was sympathetic. 

However a third juror, although loving defence counsel's "fire and brimstone speeches", 

thought that they were not as impressive as the prosecution's opening because they were not so 

concise and measured, and two other jurors had strong adverse reactions, commenting 

respectively that "there was nothing there" in terms of substance and that it was "sick-making, 

emotional dribble". 

Indeed, when jurors expressed adverse reactions to the defence opening the reactions tended to 

be more adverse than their negative reactions to Crown counsel. For example, they were more 
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likely to evaluate counsel in personal terms - according to whether they thought they would 

want to be represented by that lawyer: 

A lot of words were thrown in, which did not have a lot of meaning to me. I remember 
having the thought that I'm glad that you 're not representing me. 

Jurors were also more inclined to see defence counsel as not believing in their own case or as 

not being really interested in it (for a more extended discussion of this, see Chapter 5 below). 

Thus in three cases defence counsel was described from the start as essentially simply going 

through the motions. Insofar as they gained this impression from the opening statement, this 

was generally because jurors did not see that what counsel was saying had much to do with the 

case: 

To this minute I have no idea what the bloody hell he said, if he said anything. I don't 
mean to sound flip, but I really got the impression that he did not want to be there. 

In another case, the juror described the impact of the defence opening as follows: 

It was more or less - "I don't have to prove anything to you; this is a Crown case - da da 
da da" - and I thought, "Well, why are you here?". Other than that it didn't have a lot of 
impact. 

One other juror responded badly to a defence opening which he regarded as uninformative, 

repetitive, and unduly didactic: 

I found it very lecturing. He stressed points too much. We were all aware that we 
shouldn't take into account feelings and that. Yes, I explained it as being as though you 
were in front of the principal again. He didn't lead us through what he was going to do, 
so later there were surprises. 

Finally, jurors were perhaps a little more likely to focus on the physical characteristics and 

mannerisms of defence counsel than they were with the Crown: 

He was a bit spooky because he looks at you fully, with those beady little mouse eyes. 

In some cases the jurors' less than enthusiastic response is undoubtedly simply a recognition of 

the somewhat limited content of the defence case. Thus in one case, in which most of the 

jurors expressed rather luke-warm feelings about the defence opening, one juror explained this 

by saying that the defence opening: 

Basically just said because the accused's got a bald head and tattoos it doesn't make him 
a criminal. 

And in another case a juror described his unenthusiastic reaction as based on the fact that 

defence counsel waffled, tended to speak about suspicion, relied on doubt, but gave no reasons 

for his case. 
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As with the Crown opening, only a few jurors actually said that they found the defence 

opening convincing or that it had an impact on their thinking - as opposed to simply being 

"good" or "average". In fact, in only a couple of cases did the jurors interviewed suggest that 

the defence opening had made them think differently about the Crown case: 

It was very good. We had made up our minds at the end of the Crown evidence - but at 
the end of his address we were again open-minded. 

Conversely, while jurors in a number of cases saw the defence opening as adding little to their 

understanding of the case, in only one case did they suggest that it was actively confusing. In 

this particular case counsel on the one hand stressed that a particular feature of the accused's 

mental state did not constitute a defence, but on the other hand repeatedly emphasised the 

existence of this mental state as if it was a defence: 

They made too much of it. It became the main focus of the trial. When he ( defence 
counsel) got up on his opening address he said, "It's got nothing to do with it - it can't 
be taken into evidence." And yet the whole way through, that's all they talked about. 

As a result some jurors felt that the opening was essentially irrelevant to their consideration of 

the case: 

There wasn't any relevance coming out of it - it was just dribbling on. 

The defence failure to open 

In 10 cases the defence did not formally open and in seven of these no defence witnesses were 

called and the case proceeded straight to the closing speeches. Although the lack of a defence 

opening went unremarked by the jury in seven of these cases, in the other three jurors 

commented adversely both on the lack of any formal statement of the defence case and on the 

failure to call witnesses. 

In one case, for example, involving an indecent assault, all six of the jurors interviewed 

indicated that the lack of a defence opening statement and the defence's failure to call evidence 

had an impact on their assessment of the defence case. They did not feel that they had got the 

full story; they wondered why the defendant had not been put on the stand; they wondered if 

the defence had something to hide; and one described the defence as being simply "reactive" 

the whole way through the case. A number of jurors also commented that their concern about 

the defence case was exacerbated by the fact that they did not know in advance that the defence 

was not going to be calling any witnesses. 

In another case, in which the jury was ultimately unable to reach a decision, a number of the 

jurors commented that they had only heard half the story: 
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All of us mostly agreed we only heard half of the story. The defence didn't do anything. 
It is like hearing two kids arguing - I find it difficult to make a fair decision or a 
reasonable decision if I only hear one half. 

Another juror commented that the jury "could have viewed things more objectively" if they 

had had a defence case to work with. Indeed in this case a number of jurors expressed 

dissatisfaction with both lawyers. Not only did the defence fail to open or to really present 

their side of the story, but the prosecution opening was seen as being devoted largely to 

explaining the somewhat disreputable nature of the complainant which some jurors saw as the 

Crown largely destroying the credibility of its own witness. 

In the third case one juror also commented adversely on the absence of a defence opening - as 

the case progressed he felt that the prosecution evidence got stronger and stronger and "we 

were looking for something from the defence and nothing came in an effort to defend him as 

such". 

Two rather different reactions seem to be at work here. On the one hand, in the absence of a 

clearly articulated defence case jurors may feel that they are simply unable to reach a decision. 

In extreme cases this may produce, or at least contribute to, a hung jury. It may also result in 

an acquittal or a compromise verdict based on concerns about the burden of proof. At the 

least, it may unduly prolong jury deliberations. On the other hand, some jurors may simply 

respond to the absence of a clearly articulated defence case by assuming that the defendant is 

guilty and that counsel's efforts are simply window-dressing which they need not take too 

seriously. In either case the response is unpredictable. 

Early defence opening 

In three cases the defence presented a brief formal opening at the conclusion of the Crown 

opening. These were all cases where the facts were not in dispute - one involving an insanity 

plea and two involving drugs charges where the fact of possession was admitted and the issue 

was simply whether the possession was for sale or supply. In each of these cases defence 

counsel was permitted to make a brief opening statement reiterating the facts of the case, 

identifying the issue for the jury, and describing the nature of the defence which was to be 

advanced. In a fourth case a number of jurors described Crown counsel as outlining the 

defence case in her opening address. Again, this was a case in which the only real issue seems 

to have been one of identification. In the insanity case all six jurors commented favourably 

that the opening was at the start of the trial and one commented further that it was good 

because it showed them that the case wasn't about what they had thought it was going to be 

about. No comment on the initial opening was made in either of the other two trials. 

Although jurors were not specifically asked whether it would have been useful to have a 

defence opening at the commencement of the trial, in five cases a number of jurors indicated 
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that this could well have assisted them considerably. Comments in these cases generally 

emphasised the confusion caused by jurors' lack of knowledge as to what the defence was 

likely to say, difficulties in assessing the Crown evidence when they were unsure what they 

were looking for, and the general waste of time involved in listening to evidence that the 

defence was ultimately not going to dispute. 

In one case, for example, in which the defence submitted an insanity plea at the end of the 

Crown case, one juror commented that it would have been helpful to know what the defence 

case was at the beginning because they could have viewed the accused's statements on video in 

a different light. This juror also commented that she became confused because in the Crown's 

opening it had been said that the defence would not be disputing any facts and they did not 

know what to make of this. A second juror said that it was not until the second day that they 

heard that the accused was schizophrenic and as they had spent the whole of the first day 

hearing uncontested evidence relating to the offence they regarded the first day as wasted. 

In another case the jury felt that, in the absence of an early defence opening, they were being 

kept in the dark both as to the defence and as to the alternatives open to the jury by way of a 

verdict. They also commented that this meant that they were unable to assess the evidence that 

they were hearing properly. Similar comments were made by a juror in another case: 

We didn't hear from the defence until the Crown had finished. I feel it would be better 
to hear both sides straight away ... we should be able to hear the Crown evidence whilst 
being able to bear the defence case in mind. 

In two other cases, although no jurors commented on the fact, it is likely that a concise defence 

opening early in the case could have alleviated some of the problems faced by the jury. In one 

of these cases the jury was not told until the end of the Crown case that insanity was not to be 

part of the defence. As the Crown evidence clearly raised serious questions as to the accused's 

mental state, they spent most of the Crown case wondering why the issue of insanity was not 

being directly addressed. As one of the jurors commented, it would have kept members of the 

jury much more focused on the relevance of particular evidence if it had been made clear by 

someone that insanity was not an issue. Similarly in a fraud case, the jury never really focused 

on the key issue of dishonesty. A clear defence opening could have remedied that. 

Nevertheless, the difficulty in these cases is probably not the simple absence of an opening 

statement from the defence. In some cases at least there was also a failure by the Crown to 

make the actual issues clear. 

Conclusion 

Jurors generally found the Crown opening to be a useful introduction to the case. While they 

were less appreciative of the defence opening, it was generally well-received also. In a 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 

I 
I 
I 
I 
I 

I 

•· 

I 
I 
I 
I 
I 
I 
I 

significant minority of cases, however, either the opening statements failed to set up the issues 

clearly for jurors, or the absence of a defence opening left jurors without what they regarded as 

an adequate grasp of the case. 

While little can probably be done about opening statements which are simply confusing or 

poorly presented, there are a number of ways in which the use of such statements as a means of 

easing jurors into the case might be improved. (These are discussed in more detail below 

p 6lff.) 

THE SIGNIFICANCE OF JURORS' LACK OF INFORMATION 

The material discussed so far has suggested a number of problems with specific sources of 

information and with the ways in which some of that information is delivered to the jury. 

There are, however, a number of more general points about the information that jurors do and 

do not receive which transcend the problems with individual sources. Firstly, in spite of the 

information they receive, many jurors still have difficulty adapting to the unfamiliar process of 

the trial and to the nature of their task as jurors. Secondly, and more significantly, the 

information which jurors receive from a number of sources relating to both to the selection and 

the role of the foreperson produces problems of its own and needs separate consideration. 

Finally, while jurors currently receive a considerable amount of information and assistance 

intended to familiarise them with the trial process and their role, they receive considerably less 

material specifically designed to prepare them for their central task - the assimilation, 

processing and reconciliation of complex legal and factual information. The potential to 

increase such assistance in the early stages of the trial also needs consideration. 

Jurors' Lack of Familiarity with the Process 

In the early stages of the trial, jurors are exposed to a considerable amount of basic 

information. Although a significant proportion of jurors miss some of this information, most 

describe what they do receive as helpful or very helpful and, when asked directly, only a 

quarter of the jurors interviewed said they wanted more information. Nevertheless, even when 

they have apparently absorbed the information they receive a significant number of jurors are 

still hampered by their basic lack of familiarity with the process. This takes a number of 

forms. 

Being unprepared 

While a number of jurors were clearly surprised at the trial process and at aspects of the task of 

being a juror, only a few jurors expressed that surprise in terms offeelings of inadequacy: 

I felt woefully inadequate on what was I responsible for here. What is society's 
expectation of me? 
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Everything about it surprised me - shocked the hell out of me. 

A number of other jurors noted specifically that they were unprepared for the responsibility 

involved in reaching a decision and for the effect that their decision could have on the parties: 

Just one thing kept in the back of my mind. It was that each and every one of us have 
got to give an opinion on somebody's future - a verdict. It just kept milling in the back 
of my mind all the time. There's 12 people here to decide your fate or your future, more 
or less. I felt even though I'd been chosen as a juror, what right have I got as an 
individual to judge anybody else? 

All of a sudden I thought when I was sitting in the jury box that I had to decide 
someone's fate. I didn't know how overwhelming that would be - that I'd have to make 
a decision. 

Related to this, three jurors simply said that they were not prepared for the intensity of the trial 

and deliberation process. 

On the other hand, a number of jurors commented adversely on the boredom and slowness of 

the trial process. They had not been prepared either for the delays, or for the repetition, or for 

the ponderous manner in which evidence was given and recorded. Accordingly they took some 

time to adapt. 

Finally, one juror was not prepared for the seriousness and type of case that she was called 

upon to judge - a sexual violation case. And one expressed shock at the explicit sexual 

language used in the trial. 

Confusion and an inability to absorb proceedings 

It is clear that a significant number of jurors take an appreciable time to get over their surprise 

and shock at being on a jury and to focus on the opening stages of the trial. Both the judge's 

opening comments and the Crown opening may well go unheard by some jurors and largely 

unattended to by a more significant number. In 20 out of the 48 cases one or more jurors 

commented on their failure to absorb material during the early part of the trial due to this 

settling in process. Comments range from a complete failure to hear what was going on to 

simply an inability to focus on the crucial explanations. Thus: 

The charge says "of murder" and the Crown gave a lovely description of what that was 
which went in one ear and I thought, "That was interesting" and then I thought, "Hey, 
these are the points we're going to have to keep in mind through the trial." Then I had to 
go home and look up the word "murder" in the dictionary. 

I got a shock as to the nature of the court case [a rape case]. I can actually remember 
getting into the court room and because of the nature of the case I felt quite stunned for 
the whole of the first morning and my concentration wasn't exactly wonderful which did 
affect my gathering of evidence. It was pure shock. I thought I'd get a burglary or a 
minor fraud, but this was so shocking. I found it so shocking. 
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You've only just got in there and you're thinking, 'Christ, I'm on a murder case - I 
thought I'd get the whitebaiting dispute ', and then you're in and all that formality takes 
place. 

In another case a juror commented specifically that she was very confused about what the case 

was all about at the start of the trial and didn't feel that she knew what was happening at all. 

On the other hand, it should be stressed that these feelings of shock and confusion, although 

reported by a significant number of jurors, were still confined to the minority. Most jurors did 

not express any problems of this sort, and indeed some commented on the clarity of the process 

and the obviousness of what was going on: 

They [the court staff] speak very clearly to everyone and make everything very clear. If 
you don't know what is going on you'd have to be pretty thick. 

Misinterpretation of routine courtroom procedures 

As a result of their inexperience a number of jurors certainly became confused and misinterpret 

routine courtroom procedures. In most cases this was trivial, although some jurors can find 

their misinterpretation embarrassing. In other cases it may be more serious. As an example of 

relatively trivial misconceptions, it took one juror some time to work out why Crown counsel 

was speaking so slowly and why the judge was occasionally holding up his hand. It was only 

later on in the trial that this juror realised that this was so that the stenographer could get 

everything down. Another juror was clearly under a misconception as to the relationship 

between Crown counsel and his witnesses and the manner in which evidence was elicited. 

This juror thought Crown counsel was very good because of his supposed ability to write down 

his witnesses' answers very rapidly and use those answers for further questions: 

Because some questions that were asked, he obviously wrote down the answers and then 
he went back and said, "well why do you say this? Why do you say that?" I thought that 
was very good. 

On the other hand, some of the jurors' misconceptions may have been more significant to their 

decision making. For example, in one trial a juror remarked that she had considerable empathy 

for the accused and that his actions in court had favourably affected her impressions of him: 

The man showed a lot of respect for people. He stood up every single time the jury 
stood. Every time we would come into the room he would stand. He was never asked 
to. He never had a problem with making direct eye-contact with people. I think his 
body language was good. 

In the same trial, another juror reacted negatively to the fact that one of the charges in the 

indictment was dropped at the beginning of the trial. She thought that after 15 months of 

preparation counsel would have sorted it out. She assumed that the charge was dropped 

because the Crown had not prepared its case thoroughly and this may have affected her view of 

the rest of the Crown case. 
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In another case, one juror commented that neither he nor a number of other jurors took 

adequate notes on some of the evidence because they did not understand how the evidence was 

going to be given: 

On the first day I hadn't realised that they would whip through it so quickly and that 
each witness would come just once. I somehow thought [the complainant] would come 
back and that the mother would come back as they got more information, not realising 
that once we'd heard them that was it and we had to rely on memory - especially if we 
hadn't taken notes or were a bit ignorant of the case. And that was the difficulty. By the 
second day we had wised up. 

This juror was evidently expecting evidence to be given in a "story" format with key witnesses 

recalled to add to the story as it unfolded. 

In another trial, one juror reported that he thought the judge believed the accused was not 

guilty and that he based this on the fact that the judge had said in his opening comments that 

the trial would be over in a day. This gave the juror the impression that it was a 

straightforward case with an obvious outcome. Quite why he thought that the obvious 

outcome was acquittal rather than conviction is not clear. 

Most of the misinterpretations evident in jurors' responses are minor and are unlikely to have 

any impact on the trial. Furthermore, they are generally not the sort of things that could be 

sensibly addressed in the preliminary advice and information given to jurors. Nevertheless, in 

at least some of the more serious cases, rather more opportunity and encouragement for jurors 

to informally seek clarification where they are unsure of what is going on could have cleared 

the matter up. 

Selecting the Foreperson and the Foreperson 's Role 

Once the jury has been empanelled, the judge instructs the jury to retire to select the 

foreperson. This is the first time that the jury meets as a group. In three of the jury districts in 

our study jurors would have received basic information on the role of the foreperson and the 

need to select one with the material accompanying the summons. This material is repeated in 

the booklet and the video. However, it is very general indeed and is unlikely to assist jurors in 

either selecting an appropriate foreperson or in understanding what the task of foreperson 

involves. Information for Jurors, for example, devotes as much space to the question of what 

the foreperson is to be called as it does to the description of the process of choosing the 

foreperson and foreperson's role. It describes the process and the role as follows: 

There are no rules on how you choose this person - its entirely up to you. The jury's 
representative speaks in court on your behalf, and should be someone who can chair the 
jury's discussion in a fair and balanced way. 

In instructing the jury to retire and select a foreperson the judge generally repeats this material 

and often adds that in selecting a foreperson jurors might like to consider those with prior 
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experience of sitting on a jury or of chairing meetings - for example, sports club committees, 

school boards and the like. This, however, seems to be relatively rare; in only 12 of the cases 

in our sample did any member of the jury recollect receiving instructions of this sort from the 

judge. The only other source of information is the court attendant, who takes the jury to the 

jury room when they retire and who often suggests to them that they should consider someone 

with prior experience or committee experience for the task. In 15 of the cases in our sample at 

least one jury member recollected receiving some advice of this sort from the court attendant. 

As with much of the other information that jurors received to prepare them for their task, there 

was considerable disagreement over whether they had received information on the selection 

and role of the foreperson and, if so, the source from which they had received it. Thus, 

although overall 75 per cent of the jurors said that they had received no advice, in just over half 

the trials (54 per cent) one or more of the jurors said that they had received it. Of the 25 per 

cent who said they had received some advice, most nominated either the judge or the court 

staff or both as the source, with only a few referring to the booklet or video. None referred to 

the material accompanying the summons. This certainly suggests that, although a few jurors 

inevitably react adversely to it, repetition of information from a number of sources is 

significant in getting that information across to jurors. On the other hand, it also suggests that 

much of the initial material that is made available to jurors is either lost on them or is not 

interpreted as useful information applicable to the decisions they are making. 

The selection process 

Although the majority of jurors said that they had no guidance on selecting a foreperson, few 

jurors commented adversely on this fact alone. Indeed, it is unclear whether most jurors 

actually expected any advice on this matter. Certainly some of those that wanted advice coped 

with its absence perfectly well: 

Initially I thought somebody would come in and tell us how to pick a foreperson - so we 
just talked amongst ourselves and found out what everyone did. Luckily there was one 
lady who was very good with communications - she volunteered in the end. 

On the other hand, there was considerably more adverse comment on the way in which the 

whole selection process operated. In particular, a number of jurors were concerned at the way 

in which they were obliged to choose a foreperson without adequate discussion and under very 

considerable pressure from the . court staff to conclude the process within as short a time as 

possible. Thus in one High Court trial in which the jury ultimately failed to agree on a verdict, 

five of the seven jurors interviewed commented very strongly on the selection process with one 

saying: 

We had decided to introduce each other first but we got interrupted. After we got the 
bum's rush from the court attendant because we were taking too long, one said he would 
do it and we all agreed. 

51 



52 

And another commented: 

Given the importance of the role of the foreperson we would have wanted longer to 
ensure a correct decision was made. 

In another trial a juror described the process as follows: 

It was quite a shock actually because we got in there, we were chosen as a jury and then 
we were told to go off to work out a foreperson. We got into the jury room and were 
told that the court was waiting for us so we could start and we thought "Oh far out." So 
we went round and worked out who had done it before on a jury and who wanted to do it 
and someone volunteered. There wasn't time to make a coffee and sit down and talk 
about it. 

A number of other jurors commented on the need to get to know one another before making a 

decision of this sort: 

I think it's quite an odd situation, when a group of people who've never laid eyes on 
each other in their lives, are sent into a room to select a leader. There's no group 
dynamics going on at all. 

I disagreed with how the foreman was selected. In the end he turned out fine. But I feel 
that he was selected too quickly. It would have been better for each person to give a 
very brief outline of themselves and what they did and perhaps we could have done it on 
a voting selection. 

We were complete strangers, and we'd been together for a space of two or three minutes 
and we have to choose the foreperson. I mean, how pathetic. 

Other jurors linked their dissatisfaction with the subsequent performance of the foreperson 

with the way in which the selection process operated: 

You go off [to choose a foreperson] and somebody says they'll do it and they may not 
have the information to make that decision straight away. I don't believe our foreperson 
was particularly good at running meetings. 

This juror felt that the foreperson should not be chosen until the completion of the evidence in 

the case, by which time jurors would have a clear idea of what the role was likely to involve 

and who would be the best person to perform it. Other jurors made similar points: 

If we had been able to choose a foreperson a week into the trial, it would have been a 
totally different person. 

During the course of the trial I think there were other jurors who possibly had better 
skills, and would have been preferable in the position. 

Overall in nine out of the 48 trials jurors commented adversely on the speed and nature of the 

selection process, although not necessarily on the results. However, in only two trials did 

jurors attribute the deficiencies that they perceived in the foreperson to either the way the 

selection process was managed or to lack of guidance on how to go about it. 
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Juror estimates of the amount ohime spent in selecting the foreperson varied considerably, for 

example, with estimates within one jury ranging from 2-25 minutes Nevertheless, most juries, 

according to our own observations, actually took about four minutes to complete the task. 

While only one jury reported having received "the bum's rush" from the court attendant, jurors 

were clearly aware of the fact that the court was waiting on their decision and that the process 

had to be completed speedily. Indeed, one juror reported being told by the court attendant that 

if they did not get on and select a foreperson the court would do it for them. 

The speed of the process, coupled with jurors' lack of know ledge of each other and the lack of 

consistent guidance on what the task of foreperson involved, meant that the process of 

selection relied very heavily on volunteers - who were usually immediately nominated 

unopposed - and, where any effort was made to assess suitability, on crude visual cues. In 31 

of the 48 cases in our sample at least one juror described the foreperson as having volunteered 

for the job. In addition, in a number of other cases the foreperson, while not described as 

volunteering, clearly played a dominant part in the selection process and was evidently not 

adverse to being selected themselves. Nevertheless, numerous other reasons for the foreperson 

being selected were given by jurors - even in those trials where the foreperson clearly 

volunteered. Many of these reasons were somewhat fortuitous in nature. Thus in one trial the 

foreperson was described by a number of the jurors as having been selected because they 

decided to do it alphabetically and he was the only juror whose surname started with an A. In 

other cases jurors attributed the selection of the foreperson to the fact that they were the first to 

speak, that they were seated at the head of the table, and on the basis of their appearance: "he 

looked mature, and he got it", "he's got a beard and is older so he must be wise". In one case 

the foreperson - who was the "senior" Maori male - was simply nominated by a younger 

relative. Certainly there were a number of cases in which one of the reasons given was that 

they had been on a jury before, had indicated that they had prior experience chairing meetings 

or simply appeared articulate, but even in these cases this was generally not the only reason 

given for the choice. In one case a number of jurors indicated that the foreperson had been 

nominated because the case in question was a drugs case and he was known to have served on 

a jury in a drugs case before and so would be "on the ball" - "he had the experience, he knew 

what was going down". 

In some cases it is evident that the gender of the foreperson was a significant part of the 

selection process. In at least two cases, where the majority of the jurors were female, the jury 

discussed the gender balance and selected a female foreperson. In one of these cases the 

foreperson described the process as follows: 

[There were] ten women and two men. Some women said there were only two men so 
'one of you do it'. And I said, 'Excuse me but we need to see what we all do. We need 
a facilitator in this job'. And I got the task. 
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In six other trials, on the other hand, the selected foreperson was male and at least some of the 

jurors indicated that gender was relevant to the selection process. In some cases this was quite 

direct: 

He was the oldest male, the most mature. 

I said I felt that I'd prefer a man to be in charge. 

In other cases the process was less overt: 

He looked like he was a distinguished gentleman. 

He had a suit and tie on, looked respectable, looked like he would make a good 
foreperson. 

He was very well dressed, had a satchel and looked like a professional person, and was 
older than the others, [ so he] seemed the obvious person for the job. 

Even where the foreperson volunteered for the job the reasons given for volunteering varied 

considerably. While in many cases the foreperson seems to have volunteered because they had 

been on a jury before or because they saw themselves as having relevant experience on similar 

bodies, others volunteered not because they thought they had relevant experience but because 

they thought the job would be interesting: 

I thought, you're suddenly on a murder trial, make the most of this opportunity. 

Others described the process of volunteering as being essentially fortuitous: 

We were all sitting there like stupid twits. And I'm not one of those sorts of people who 
sit there and do that sort of thing [ volunteering] and I thought, "I'll start the ball rolling, 
it will at least get them going - one person says something and they'll all follow." And 
they didn't, they all ~at there and said "Okay [you do it]", and I thought, "Oh shit, what 
have I done? 

Another foreperson described her selection as follows: 

Okay, that was hilarious. Everyone was standing around looking at themselves and I 
said, "Well you don't have to put two words together to be the foreman." And then 
somebody says "Oh why don't you do it" and I just said "Well if there's no objection, 
why not? I don't mind." I was quite looking forward to being foreman. 

Overall it is difficult to avoid the conclusion that for many juries, with only a hazy idea of what 

the task involves and what prior experience is likely to be relevant to it, and under considerable 

pressure from the court and the court attendant to make a rapid decision, virtually any 

indication of interest in the job or of some relevant skill is sufficient to seal the nomination. 

Jurors who speak first, suggest qualities that the others might look for, or appear articulate, 

knowledgeable, or well educated are likely to be nominated and, as one foreperson who had 

secured the position by asking for volunteers put it, "be bulldozed into it". Indeed, in a couple 

of cases jurors who showed even minimal indications of being sufficiently organised to do the 
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job ended up being selected for that reason. In one High Court trial, for example, a nwnber of 

jurors reported that the foreperson had been selected because she had a pen and paper and had 

started to write the other jurors' names down. This was seen as an indication that she wanted 

to do the job and she was duly nominated for it. 

Furthermore, even where jurors do recall being given advice on what to look for in a potential 

foreperson - and, as noted above, at least one juror did so in 54 per cent of the trials - it is 

unclear what use they make of it in the actual selection process. In 16 of the 48 cases in the 

sample it was mentioned the foreperson had served on a jury before or was selected because of 

their claimed experience on committees. In a further six cases, the jury seems to have made 

enquiries about the existence of this experience before making its decision, but the final choice 

did not depend on it. In the other 26 cases no mention was made of either of these factors 

playing any part in the process. 

The role of the foreperson 

Jurors receive limited information on what is or ought to be involved in the task of foreperson. 

At the most they are told that it involves acting as spokesperson for the jury in court, delivering 

the verdict, and chairing the deliberations - controlling the discussion so as to ensure that every 

member of the jury gets the chance to have their say. Those judges who instruct the jury on the 

subject tend to describe the task in terms of chairing a meeting. 

As with the selection process, most jurors said that they did not receive any guidance on the 

role of the foreperson before the selection process took place. Indeed in one of our cases the 

court attendant explicitly recognised this, telling the jury that whoever volunteered to be 

foreperson would be instructed on their duties and responsibilities once that process had been 

completed. Few jurors commented adversely on this. 

Nevertheless, it certainly created problems for some. One foreperson, for example, was 

concerned that, as he did not really know what to do, it would be easy for him to inadvertently 

dominate the group and thus subvert the process. He checked back with the jury booklet to see 

if it said what he should do, but did not find it helpful. Another foreperson described the 

process as rather disorganised and indicated that nobody really knew what it was about until 

the court attendant came in for the second time to see if they had reached a decision. She was 

then asked to explain the role of the foreperson which she did. In two other trials the 

foreperson commented that it would be very useful to have some written guidelines as to what 

the role of the foreperson was and how the process of deliberation should be conducted. 

It is evident from our sample that there are a number of trials in which the foreperson is largely 

ineffective (see further below Chapter 6). In some cases at least this is either because 

forepersons have no real understanding of the role that they should play or because forepersons 
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discover that their previous experience, either on another jury or in committee work, does not 

in fact assist them in doing the job: 

• 

• 

• 

• 

• 

One foreperson volunteered because she thought the experience of being foreperson 

would be interesting and she had not done anything like it before. In the interview she 

described her role as being "simply one of the group" and seems to have seen her 

responsibilities as extending simply to delivering the verdict rather than playing any real 

part in facilitating the discussion. A number of other jurors commented adversely on 

this and the discussion process was in fact largely taken over by another juror - albeit 

reluctantly. 

Another foreperson, who was selected specifically because of previous experience in 

chairing meetings, experienced considerable difficulty in controlling the jury. In 

interview she said that her previous experience really did not help her with the task and 

that she was, in general, disgusted with herself because she did not manage the process 

well. 

A foreperson who was selected as "the natural choice" because he was "experienced" 

was described by another juror as getting "swamped - it would have been better if he had 

been a mediator or facilitator." 

In another case, the foreperson was selected because she had been on a jury before. She 

failed to take control of proceedings at all and another juror had to step in. 

Similarly in one District Court trial, the fact that the foreperson had been on a jury 

previously did not equip him to facilitate the jury's discussions effectively. He himself 

said that he failed to run the deliberations properly or to play any particular role and two 

other jurors ended up doing the job between them. 

Indeed, a number of jurors commented on the lottery element in the selection process which 

was exacerbated by the lack of clear prior knowledge of what the role involved: 

I can see if you' ve got someone who's articulate and who's got a bit of background, it is 
very easy for that person to bring themselves forward and that may be good or it may not 
be good depending on what sort of personality that person has. Not having a written list 
of things the foreperson is responsible for is difficult. 

Is the process satisfactory? 

Overall most jurors seem to have little difficulty with the process of selecting a foreperson. 

Indeed, in most cases they complete the task in a few minutes. Nor are they too concerned 

with questions about what they are selecting a foreperson to do. Neverthless, in most trials the 

foreperson is selected after a meeting lasting less than five minutes in which the participants 
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are in no real position to effectively scrutinise the qualifications of those who are selected. Not 

only do most jurors have only a fuzzy idea of what those qualifications should be, but, even if 

they did, they also are in no position to assess the skills of those who volunteer or are 

nominated. Furthermore, in none of the trials in our sample was there anything like a serious 

competition between jurors for the post of foreperson. In most cases either one person 

volunteered and was immediately accepted or no-one volunteered and one person was 

bulldozed into it. In a few cases two jurors were suggested or suggested themselves and in 

those cases they then decided between themselves which of them would do it and the rest of 

the jury went along with that decision. Given the situation in which jurors are placed at this 

stage of the process, this picture is scarcely surprising. 

Although it is impossible to quantify the extent of the problem from our data, it is clear that 

there are a number of cases in which jury deliberations either produce errors or are unduly 

prolonged by avoidable defects in the selection and/or preparation of the foreperson. (See 

further Chapter 6, below.) Indeed, as noted above, there are a number of cases in our sample 

where jurors commented adversely on the foreperson's performance and also commented that 

if they had been able to make selection part way through the trial or at the conclusion of the 

evidence they would have selected a jury member with better qualifications and skills. 

In these circumstances there seems to be considerable merit in reassessing the New Zealand 

practice of giving juries minimal information on both how they should go about selecting a 

foreperson and on the skills and tasks that are involved in the job. Furthermore, it is difficult to 

see that there is any real reason in principle why the selection of the foreperson has to take 

place at the commencement of the trial. 1 The jury is not expected to deliberate, or indeed, to 

do much as a group while the trial is in progress and communication with the judge can be 

coordinated either by one jury member selected specifically for that task or by the court 

attendant acting as a jury mouthpiece. Whatever the timing of the process, jurors need to be 

given more information on the tasks that the foreperson is expected to perform and on the ways 

in which an effective foreperson would be expected to operate. 

In this context the current advice on the utility of prior experience as a juror and/or chairing 

committees is inadequate, if not positively misleading. As we will argue later (see Chapter 6, 

below), the role of the foreperson is a critical one and the basic outlines of good general 

practice in this area are not difficult to identify. Not only should forepersons, once selected, be 

provided with proper advice and training, but jurors in general should be equipped with some 

understanding of what an effective deliberation process should involve. The current approach 

to this area is essentially hands-off - with jurors being told that the way they select their 

Section 21 of the Juries Act 1981 currently requires the foreperson to be selected "after the jurors have been 
sworn but before the case is opened or the accused is given in charge". Any change in practice would 
accordingly require amending legislation. 
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foreperson and the way they manage their deliberations are very much up to them. This tends 

to suggest that one method is pretty much as good as another. Indeed in one of our trials this 

seems to have been a message implicitly conveyed to the jury by the court attendant whom one 

juror reported as telling them that it was up to them how they selected the foreperson - they 

could flip a coin, draw straws, nominate people, or wait for someone to volunteer. While this 

sort of approach is certainly in line with the prevailing ideology of the jury which emphasises 

the importance of robust common sense, it is simply misconceived. Juries cannot do the job 

expected of them if they lack the appropriate tools to do so, and we owe it to jurors to give 

them some instruction in those areas where there is relevant specialist knowledge which can be 

imparted effectively. 

Preparing Jurors to Process Information 

The information jurors currently receive is directed primarily at familiarising them with the 

court process and with their role within it. It is not directed at preparing jurors for their central 

task - the assimilation, processing and reconciliation of complex legal and factual information. 

In fact very little time is devoted to easing jurors into this aspect of their role - either through 

discussion of the ways in which the task can be best approached or through the provision of 

basic material on the case itself which will assist them in making sense of it as the trial unfolds. 

What information there is on how to go about dealing with the evidence in the case is largely 

mechanical in nature - information on note taking, asking questions, the importance of 

focusing on body language and so forth. Indeed, as was emphasised earlier, even where some 

discussion of how the jury should go about its tasks would seem to be desirable - for example, 

in the selection of the foreperson - it is rarely, if ever, attempted in other than very general 

terms. In many ways this is scarcely surprising. It is entirely consistent with an ideology that 

sees the jury as a non-expert body which brings "ordinary" skills and basic "commonsense" to 

bear on the complex realities of the criminal trial. 

Generally it is only in the Crown opening that jurors get detailed material on the legal issues 

and their first, partial, view of the factual evidence of which they will be expected to make 

sense. Furthermore, this material, and the evidence that follows, is presented to them within a 

framework which may well fit only very imperfectly with the way in which they actually 

process information. 

As Munsterman et al (1997, 14) point out, the traditional legal model of the jury trial 

"conceptualises jurors as passive observers and recorders of information who suspend 

judgement on the evidence and issues until they retire for deliberation". Most of the 

preliminary information supplied to jurors and the standard instructions to jurors given at the 

start of the trial reinforce this view. Jurors are told of the importance of keeping an open mind 

throughout the trial and of not making up their minds until after the judge's summing up at the 
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conclusion of the all evidence. It is only at that point that jurors should or can attempt to 

construct an overall picture of the case. Furthermore, the structure of the traditional criminal 

trial both reinforces this notion and is largely based on it. As noted above, opening statements, 

whether by the judge or counsel, rarely provide a comprehensive picture of the stories that are 

to be told by the evidence and, as will be discussed more fully in the next chapter, evidence is 

often called in an order which owes more to chance or to the needs of parties than it does to the 

inner logic of the story that counsel is trying to tell. Even if witnesses are called to recount the 

story in a logical sequence, this sequence cannot be delivered in narrative form and is 

interrupted and confused by the process of questioning and cross-examination. 

It is clear, however, that jurors do not in fact process information in this way. Instead they 

actively process the evidence as it emerges, evaluating it and attempting to fit it into an 

evolving story which makes sense to them. In deciding what aspects of the evidence to 

commit to memory or to make notes on, jurors are engaged in an interpretative process which 

belies the instructions that they are given at the commencement of the trial. This does not mean 

that jurors approach the evidence with closed minds or that they operate largely on the basis of 

their pre-conceptions about the case or the way in which the world works. It does mean, 

however, that jurors will generally approach their task with some sort of framework, and that 

this framework will be a very important part of their processing of information. An initial 

"story" enables jurors to begin to make sense of the piece-meal and contingent picture that the 

parties are presenting. Without it selection and interpretation becomes mere guesswork. 

Although jurors are willing to change the basic story as new elements are introduced and new 

interpretations are suggested, this is inevitably based on their understanding of the earlier 

evidence which is, in tum, informed by the earlier frame. Jurors who fail to construct a 

workable framework, or who construct one which bears little relation to the emerging 

evidence, risk confusion and misdirection. At best they will have difficulty identifying and 

focusing on the relevant issues. At worst they will reach decisions based on theories and 

interpretations of the evidence which bear little relation to the case. (See further below p 90.) 

This suggests that jurors' ability to absorb, make sense of and evaluate evidence may be 

considerably enhanced by concerted efforts to provide them with a more coherent factual 

framework in the early stages of the trial and with a clear outline of the legal structure into 

which the facts must be fitted. 

Currently, most judges leave detailed discussion on the law to the parties - primarily the Crown 

- and to the summing-up. Indeed, some judges leave matters such as the burden and standard of 

proof to the summing-up as well. Similarly, counsel vary in the degree to which they outline 

the legal structure at the start of the trial and in the extent to which they endeavour to present a 

clear factual narrative. This may be compounded by the fact that juries themselves vary in the 

extent to which they are receptive to the legal ingredients as outlined by one or other party -
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especially when they have been told at the start of the trial that the law is for the judge to 

decide and that they will receive a full description of it in the summing-up. One result of all 

this is that some jurors spend much of the time listening to and processing information largely 

in ignorance of which bits of information are legally significant. 

Empirical research undertaken with mock juries suggests that, as one would expect, jurors who 

receive detailed legal instruction both before and after the evidence has been presented are 

better able to assess the evidence and relate it to the legal structure than jurors who are simply 

instructed on the law at the end of the process. (See, for example, Smith, 1991 ). Furthermore, 

it seems likely that this effect will be enhanced if jurors are provided with written copies of 

much of the material. While jurors currently generally get a copy of the indictment from 

Crown counsel, this is scarcely a substitute for detailed instructions on the applicable law, on 

the meaning of the terms used and on the way in which they relate to the facts. At present 

where jurors do get information, much of it is generally given to them orally and their recall of 

it will often depend on partial notes or the hazy recollections of fellow jurors. 

All this is to suggest that there are a number of ways in which jurors could be better prepared 

for the task of processing and assessing the evidence. While some courts in some cases 

already do some of the things noted below, the argument here is that they need to be done in all 

or most cases and as a matter of course. 

The indictment 

Most juries receive copies of the indictment during the Crown opening. Sometimes they get a 

copy each and sometimes there is simply one copy for the whole jury. Juries that do not get 

the indictment at that stage may get a copy later after the summing up. Most of the jurors 

interviewed commented that it was very useful to have a copy of the indictment even if they 

did not refer to it very often. In particular the indictment was seen as setting up the issues and 

providing them with a focus: 

At the beginning you've just been confronted with a lot of information, whether it's 
advice or procedure or whatever, and having these things already set up quite clearly (in 
the indictment) meant you weren't having to try to remember them or write notes to 
yourself. 

One juror in another trial said that without the indictment: 

It's quite easy to focus on one aspect of it when it's not the aspect you're supposed to be 
looking at. 

And another said having a copy of the indictment was useful because: 

During the trial you do tend to forget what the actual issue is and it's good to get back to 
what you're supposed to be deciding because a lot of other things come in. 
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Copies of the indictment should be provided to jurors as a matter of routine at the 

commencement of the trial. 

A written summary of the charges 

Even where the jury has a copy of the indictment at the commencement of the case, there are 

clear limits to its usefulness. Sometimes jurors underestimate its significance and fail to focus 

on it properly. As one juror put it: 

It was just like "That's the indictment, read it" - it wasn't like "Hey this is the law." 

More significantly the indictment on its own is often not of much assistance to juries: 

You read it as it was there, but it wasn't until the judge, in her summing up, broke it 
down, that you actually realised that there was much more content to it than just reading 
the indictment. 

Furthermore in some cases the wording of the indictment or the particulars included in it 

caused confusion (seep 203 ff below). 

In at least two of the trials in our sample the jury received a brief written summary of the 

applicable law from the judge before the Crown opened its case. This was seen by the jurors in 

those trials as extremely useful. In another trial the jury actually asked the judge for a copy of 

the law on the defence of insanity, together with a list of witnesses. 

While it is probably not necessary ( or indeed useful) to go as far as one juror who wanted 

copies of the statute under which the accused was charged, it is difficult to see why juries in all 

cases should not be supplied with a plain English summary of the legal elements of the 

charges. 

Summarising the key issues 

In most cases the indictment plus an explanation of the relevant law should enable juries to 

identify the key issues in the particular case. Where this is not so, further explanation may be 

necessary. In one case, for example, the jury received both a copy of the indictment and a clear 

oral direction on the relevant law but nevertheless largely failed to focus on the key issue in the 

case - which was whether the accused had acted with dishonest intention. Although none of 

the jurors mentioned it, a clear written statement of this issue at the beginning of the case may 

have gone a long way to avoiding this situation. 

Agreeing and outlining the facts 

Jurors' difficulties in getting to grips with some cases stemmed not just from a lack of clarity 

as to the issues. They also found it difficult to process the information they were receiving 

because, for much of the case, they felt they were only hearing one side of the story. In some 
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cases this was because the defence did not make an opening statement and thus never provided 

a coherent defence "narrative" to counterbalance that provided by the Crown. In other cases it 

was because the defence narrative only emerged towards the end of the trial and even then was, 

or was liable to be perceived as, incomplete. 

While clearly raising wider disclosure issues going well beyond the simple provision of 

assistance to juries, it is worth considering whether it might not be desirable for either the 

Court or counsel to provide rather more of a factual framework for the jury at the start of the 

case. Observing the limited range of cases in our sample, it was clear to us that in many trials 

it would have been possible not only to clearly identify the basic issues in a non-partisan way 

right from the start, but also to provide a general indication of what the basic factual arguments 

were to be. In most of the cases the basic legal and factual issues were clear right from the start 

- at least to the outside legal observer, if not to the jury. While it may be difficult or unwise to 

disclose all the details of the defence at such an early stage, the basic outline is not so 

problematic. That the central issue in a case, for example, is whether the accused's behaviour 

is dishonest and that the resolution of this issue depends on whether you accept view A or view 

B of a particular series of acts, can usually be made clear to the jury without adversely 

affecting defence or prosecution strategy. 

The development of pre-trial conferences or status hearings in the indictable jurisdiction could 

provide the basis for presenting juries with clear, agreed preliminary outlines of the cases they 

are to hear. 

An early defence opening 

It would also be worth reconsidering the provisions of section 367 of the Crimes Act. As 

discussed above, in three of the 48 cases in our sample the defence was permitted - contrary to 

the provisions of the section - to make a brief opening statement immediately following the 

Crown opening. In all three of these cases this was clearly appropriate and jurors were very 

appreciative of it. In a number of other cases, however, jurors also clearly wanted or would 

have benefited from some initial outline of the defence case at the start of the trial and would 

probably have been in a better position to assess the evidence if they had had one. 

Explaining legal terms 

One juror in our sample said that he did not find the indictment terribly useful because it used a 

form of English with which he was not familiar. In a number of other trials juries clearly had 

difficulty with concepts and terms that were fundamental to the charge or to their job. These 

concepts and terms remained largely unexplained, presumably because judges and counsel saw 

them as ordinary notions which the jury should interpret in line with the common 
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understandings in society.2 On the other hand, many jurors saw the notions in question as 

involving legal concepts and as having some special meaning which they were expected to 

apply. (For a more detailed discussion, see Chapter 7.) As one juror commented: 

I felt that we were grossly under-prepared to deal with the wording of things, knowing 
how to interpret things and what to look for, considering we were so new to this. We 
needed to know what is the definition, what is the charge, what does the question mean. 
We had people saying, "Well I think it means such and such" and I said, "It doesn't 
matter what we think it means, I want to know what it means". 

This suggests that jurors certainly need more opportunity and encouragement to seek 

clarification; it also suggests that judges and counsel should endeavour to provide jurors in 

advance with written definitions of relevant concepts. 

Witness lists and details 

Prior to selection, the list of prosecution witnesses is read out to the potential jurors who are 

asked to indicate whether they recognise or know any of the names. This, however, is solely 

for the purpose of detecting potential partiality - and even then it is only ever done in relation 

to prosecution witnesses. In a number of our trials the jury also received lists of the witnesses 

who were to be called in the course of the Crown opening, and in at least one trial they asked 

for such a list and were given it. However, there were also trials in which the absence of such 

a list caused considerable difficulties. This was particularly so in cases where there were 

multiple charges and the jury became confused over which witnesses were relevant to which 

charges. In addition there was one case in which the witnesses were mainly of Pacific Island 

origin and were all related to one another. Because of these relationships, and because of their 

unfamiliarity with the Pacific Island names, the jury experienced considerable confusion over 

which witness was which and how the witnesses related to the charges. Indeed in this case one 

juror suggested that a family tree would have been of assistance to them in sorting out who was 

who: 

At the first morning tea time everybody said 'Who's who?" "Who are all these cousins 
and mates and flatmates?" "Who's A and who's Band who's C, and does C like A or 
does C hate A?" and we had to draw a quick family tree as best we could. 

It would seem to be elementary that in cases involving multiple charges and/or defendants lists 

of witnesses with their relevance indicated should be given to the jury. Indeed it is difficult to 

see why one should not be given to the jury in every case. 

Indeed where terms like "intention" are concerned trial judges are actively discouraged from attempting to 
provide definitions - see, for example, R v Nedrick (1986] 1 WLR 1025,1027 (CA). 
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Flowcharts, diagrams and other aids 

Where the location and visual evidence is important juries generally receive maps and 

photographs which they find very useful. Such material is less forthcoming where, for 

example, relationships and chronology are significant. In two cases in our sample jurors 

commented that if counsel had supplied them with a flowchart showing the alleged chronology 

at the start of the evidence it would have made the task much easier. However, except in 

multiple fraud cases, this seems to be rare. Again it would seem to be elementary that 

wherever a visual aid could assist the jury, counsel should be encouraged to provide it. 
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CHAPTER 3 

THE TRIAL PROCESS 

Much of the research on jury decision-making has focused on the collective deliberations of a 

mock jury or shadow jury. While this research has certainly suggested that some jurors 

experience problems in recalling the evidence presented during the trial, there are few findings 

on the nature of the problems which individual jurors confront, the sources of those problems 

and their overall impact on the decision-making process and the outcome. Some information 

of this sort can be gleaned from analyses of self-completion questionnaires given to actual 

jurors after the trial in relatively recent research which has been conducted in England and 

Wales, Northern Ireland and New South Wales. However, these research projects were based 

solely on jurors' own perceptions of the comprehension and competence of themselves and 

their fellow jurors; they are not supported by tests of juror comprehension of parts of the actual 

evidence, and they do not compare those perceptions with reports or observations of actual 

deliberations and with the outcomes which those deliberations produce. 

Our own study was not able to determine levels of comprehension with any precision, since 

like other studies we were primarily reliant on self-reports by jurors on their own levels of 

comprehension. However, we were able to compare their responses not only with their reports 

of the actual deliberations of the jury and the types of issues discussed but also with the 

behaviour of the jury as a whole (including the nature of the verdict and the way in which it 

was justified by jurors, the extent to which they requested that evidence be read back to them, 

and so on). We were thus able to identify the problems which were common to a substantial 

number of individual jurors in the sample, and to assess the impact of those problems upon 

both the collective decision-making processes of the jury and the outcome. 

The problems which we identified fell into four broad categories: 

• 

• 

There were a number of significant difficulties with the form in which evidence was 

presented, which affected juror comprehension, recall and assessment of the evidence. 

In a significant number of trials, some individual jurors appeared to lack the competence 

to engage in a proper assessment of the evidence they heard. 
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• A number of jurors experienced difficulty in assessing credibility: in a few trials they 

seemed to place too much weight upon the perceived lack of credibility of the 

complainant and thus ignored surrounding evidence clearly establishing guilt; but rather 

more commonly, when confronted by an absence of "hard evidence" to prove guilt, they 

expressed reluctance to assess credibility or draw inferences from indirect or 

circumstantial evidence. 

• There were occasionally gender and cultural issues which affected the assessment of 

evidence by individual jurors, although these were almost invariably overcome by the 

collective deliberation process. 

We will outline and discuss each of these problems in turn, in terms of their impact both upon 

the understanding and assessment of evidence by individual jurors and upon the collective 

deliberations of the juries. 

THE FORM IN WHICH EVIDENCE WAS PRESENTED 

Most commonly, the problems which individual jurors confronted in comprehending and 

absorbing evidence during the trial were attributable not so much to any personal incapacity as 

to the way in which the evidence was presented to them. There were four particular difficulties 

in this regard: the impact of oral evidence ( and the limitations of existing measures to 

supplement it); the speed of evidence; the clarity of evidence; and the problems posed by 

expert and other technical evidence. 

The Impact of Oral Evidence and the Limitations of Existing Measures to 
Supplement Oral Evidence 

The criminal trial hinges on oral evidence which relates to facts of which the witness has 

personal knowledge, which is given under oath, and which can be tested by cross-examination. 

It is traditionally asserted that this ensures that evidence in the trial is as reliable as possible: 

the evidence is first-hand; and its reliability can be assessed from the manner in which it is 

given and from the body language and demeanour of the witness. In contrast, it is asserted that 

evidence in written form is much more likely to be rehearsed, sanitised and "constructed into a 

coherent story". Hence, although there is increasing use of written evidence from 

uncontentious witnesses which is read to the Court, oral evidence remains the norm. 

This emphasis upon oral evidence reflects trial practices which were developed at a time when 

the average juror belonged to an oral culture, received most of their information by word of 

mouth, and were unaccustomed to and often unable to read the written word. That culture has, 

of course, undergone a fundamental transformation, and juries now generally comprise literate 

individuals who are more used to the written word than in previous eras. Few jurors have 

experience of assimilating a large volume of material delivered orally. Even Maori who attach 
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more importance than Pakeha to the oral tradition in their culture are unaccustomed to 

receiving the sort of information imparted in jury trials in purely oral form. To the extent that 

jurors do receive information orally in other contexts, that is usually accompanied by visual 

aids (particularly since the advent of television). Hence the mode of presentation of evidence 

arguably does not fit with modem forms of communication and learning, and it undoubtedly 

impairs juror comprehension of the testimony they receive. 

Difficulties in concentration 

The fact that testimony was given in oral form caused a number of jurors to experience 

difficulties in maintaining concentration, especially during long trials. Although we did not 

specifically ask a question on the issue, in 11 of the 48 trials at least one juror, and sometimes 

up to half of those interviewed for a particular trial, volunteered that they or other jurors 

experienced difficulty in concentrating. With one exception, all of these concerned trials 

which lasted for two days or more. 

Lapses in concentration were especially likely to occur where the oral evidence ( or for that 

matter oral addresses by the judge or counsel) were boring or presented in a boring fashion: 

We could understand [the evidence] to a point, then everyone switched off. It just 
droned on and on. It was boring. It was helpful to take notes so we didn't fall asleep. 

Similarly, jurors sometimes struggled to concentrate in the face of evidence or questioning 

which was confusing or repetitive, or which involved lengthy technical detail: 

# 

# 

During a two-day trial the accused represented himself. Difficulties with recall were 
exacerbated by the fact that he asked very repetitive, longwinded, irrelevant and 
frequently obscure questions. As a result, two jurors mentioned the difficulties in 
concentrating and keeping awake: 

There was one lady [in the courtroom] I had to give a nudge to because she was 
falling asleep ... and then one of the other jurors I was sitting beside was drawing 
on her pad just to keep herself awake. 

It was getting boring when he [the accused] was going on too long and you were 
actually afraid of falling asleep sometimes, and . .. when he started up, you could 
feel people going, 'Here we go - breathe deeply, stay awake', because he waffled 
on too much. 

In a trial which lasted for seven and a half days and involved detailed and complex 
scientific evidence, some jurors reported that they had trouble comprehending and 
absorbing the evidence: 

It was pretty heavy going. I think questioning a technical person for five hours or 
whatever is . .. You were awake to it but it was hard to stop your eyes rolling. 
You felt guilty. You felt like you were going to sleep but it was just your 
concentration wavering quite a bit. 
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# In one trial, which was initially in our sample but was aborted after suspected jury 
tampering, one of the jurors went to sleep and was snoring so loudly that he was reported 
to be affecting the concentration of other jurors. 

The need to concentrate upon oral evidence was also reported to be made more difficult by the 

distractions resulting from scheduled breaks in testimony, or by other activities in the 

courtroom: 

All the breaks between things need to be changed. I know it's for morning tea, 
afternoon tea, I know you've got to have lunch ... I know counsel have to speak to the 
judge about certain things ... [but] it makes it inefficient because you can be on a train of 
thought and all of a sudden it's stopped and you've got to try and pick up that train of 
thought when you come back in. 

I think there are a lot of things going on in the courtroom. The jury official is always 
walking around with bits of paper. There was lots of talking, a lot of interruptions. I 
don't know whether that happens in every case. The computer broke down and there 
was something with the tape recorder. There seemed to be a lot of distractions for 
people and the noise of the security guards [prison officers] going in and out of the door 
and talking to each other across the room and giving signals, I think the jury are sort of 
tuned in to that and forget a lot of what's being said at important times. I think there 
shouldn't be too many interruptions or distractions. I felt there was a lot of distraction 
throughout the case. 

Difficulties in recall 

A much more commonly reported consequence of the fact that testimony was in oral form was 

that jurors experienced difficulty in recalling the details of it during deliberations. In 

particular, in long trials, jurors were confronted with a large volume of information and often 

received little assistance in keeping track of it. It is true that, as Table 3.1 shows, when we 

asked jurors how difficult they found it to recall the evidence, over half of them said that it was 

"very easy" or "easy". 

Table 3.1 Recall of Evidence 

Less than 2 days 2-4 days 5 days or more Total 
Very Easy 20 11 19 50 
Easy 30 37 33 100 
Not too difficult 30 44 37 111 
Somewhat difficult 9 16 10 35 
Very difficult - - 2 2 
Total 89 108 101 298 

However, a number of those who gave this response did so on the basis that other jurors helped 

their recall and that the collective deliberation process filled in the gaps in individual recall. 

More importantly, a number of those who said that it was "not too difficult to recall the 

evidence" and even a few of those who said that it was "easy", nevertheless added comments 

which indicated that they or other jurors did in fact experience significant difficulties in 

recalling the evidence or, even when they thought that they recalled it, had significant 

disagreements with other jurors about what had been said. Such difficulties were reported to 
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have occurred in 21 out of the 48 trials, and were particularly acute where the evidence was 

confused or contradictory, or where the sequence of events was unclear: 

# 

# 

# 

# 

# 

# 

In a trial which lasted for eight days and entailed 45 witnesses, three of the six jurors 
interviewed mentioned difficulties in absorbing the oral evidence, with one saying: 

It would have been helpful to have the transcript because with some witnesses it 
went so long and you had to absorb so much that ... you were just left with more 
of an impression. 

In a two and a half day trial involving five counts, three of the five jurors interviewed 
said that it was somewhat difficult to recall the evidence and that the jury could not 
agree about what had been said even though they had notes. This was exacerbated by 
the fact that the evidence was conflicting and "muddy", and that it was difficult to 
distinguish one incident from another on the basis of the evidence. 

In a trial involving three counts, it is clear that the jury did in fact have difficulty in 
recalling at least two parts of the evidence. In deliberations, most of them recalled 
particular sections of the evidence which they thought pointed to the accused's guilt. 
Firstly, most of the jury thought that the accused had admitted making a phone call to a 
shop retailer who was the complainant in respect of one of the charges. Secondly, most 
of the jury remembered that in cross-examination of another one of the complainants, the 
accused (who was representing himself) had asked, "Why didn't you send me a letter?" 
They had the relevant evidence read back to them on these points, and it turned out that 
their recollection on both points was wrong. As one juror said, after the evidence was 
read back, "It was clear that we had made an assumption as opposed to the evidence". 

In a trial involving two charges of indecent assault on two complainants, there was 
considerable uncertainty about which complainant related to which charge, exacerbated 
by the fact that the complainants gave evidence in the reverse order to the counts in the 
indictment and that at least one of the jurors did not realise that there were two charges 
until quite late in the trial. As one of the jurors said: 

Most jurors got the stories [between the two complainants] mixed up because 
there were two separate charges and most of the time we were deliberating they 
got the names wrong or the times wrong. So it was quite mixed up. 

This confusion was serious and produced considerable conflict between jurors in the 
deliberation process. 

In a trial which lasted two and a half days, there was some evidence about tyre tracks 
found near the scene of the offence, but the evidence about whether those tracks were 
consistent with the tyres on the accused's vehicle was inconclusive. However, the jurors 
had difficulty in recalling exactly what was said about this, and as a result discussion of 
it appears to have occupied a good portion of the deliberations, with some jurors 
apparently believing that it resolved the issue about whether the accused's car was the 
one seen leaving the scene after the offence. 

In a three and a half week trial involving multiple counts of using a document with intent 
to defraud and obtaining by false pretences, three out of the five jurors did mention the 
problems in recalling evidence which was given at the beginning of a trial of such 
length: 

It was such a long trial that to go back in your mind four weeks to what a witness 
had said on the first day was quite difficult. 

Being three weeks I couldn't remember everything at the start. 
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# In a case which lasted for nearly two weeks and entailed 46 witnesses, two out of six 
jurors made comments about the difficulties in recalling evidence not so much because 
of the length of the trial but because of the number of witnesses: 

We were overwhelmed with so much in the way of evidence that you really didn't 
have a lot of time to think what might or might not have been done differently. 

We had so many different witnesses that it was hard to recall what each one had 
said. Sometimes people got witnesses confused. 

The fact that jurors had significant difficulty in recalling evidence or in agreeing about what 

testimony had been given was reflected in the fact that they requested that evidence be read 

back to them in 16 out of 48 trials. In one case it took the judge more than an hour to read the 

section of evidence which the jury requested, and in another case the jury asked for various bits 

of evidence to be read which, between them, occupied the best part of a day's deliberation 

time. In general, the jury asked for parts of the evidence to be read either because none of 

them had a clear recollection of the details of it and needed to be reminded, or because jurors 

differed in their recall and needed their disagreement resolved. It should be noted, too, that 

there were a number of trials in which the majority of the jury could not recall the details of the 

evidence but, rather than asking for it to be read back, relied upon the memory or the notes of 

one or two jurors who appeared to have a better grasp of the evidence. Whether or not they in 

fact had a better grasp, of course, is an open question. 

Note-taking 

Jurors generally attempted to mitigate concentration or recall problems by taking notes with the 

pens and paper routinely provided to them for the purpose. It was generally not possible to 

ascertain from our data how many jurors in total took notes in each trial, but in 41 out of 48 

trials at least 50 per cent of our respondents took notes and in aggregate 234 out of 312 (75 per 

cent) did so. 

Where only a small number of jurors took notes, trials were generally short. There were only 

two trials of any significant length where note-taking was limited: a two and a half day trial 

where only three out of seven jurors interviewed took notes; and another two and a half day 

trial where only three out of nine jurors interviewed did so. 

Where jurors did take notes, they found that their notes assisted their decision-making. Of the 

234 respondents who took notes, 194 (83 per cent) used them during deliberations, and 183 of 

those (94 per cent) found them useful. Many jurors commented that on an individual level they 

found them "invaluable" or "very useful" as a memory aid to keep track of the key points of 

witnesses, times and dates and the sequence of events. One also said that the very act of taking 

notes helped to clarify the evidence. Just as importantly, they often noted that the jury 

collectively used their notes to piece together the evidence or to resolve disagreements about 

what had been said. In one case, for example, the foreperson began the deliberation process by 
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summarising on the whiteboard the key points in the evidence from individual jurors' notes. In 

another case, where the complainant's evidence had been somewhat vague and evasive, the 

jurors attempted to resolve their difficulties with her evidence by going to their notes and all 

offering bits of evidence to piece the whole story together. By this method they identified the 

gaps in their recall and went back to the judge for a portion of her evidence to be read back to 

them. More generally, jurors frequently reported that one person's notes helped to fill in the 

gaps in other people's recall and that "what I might have missed somebody else got, and vice 

versa". 

Notwithstanding the prevalence of note-taking and its reported usefulness, there were a number 

of factors which reduced its effectiveness in mitigating problems of concentration and recall. 

(a) The nature of advice on note-taking 

First, the advice which jurors received on whether they should take notes, and the extent to 

which they should do so, was variable and generally inadequate. There was only one trial 

where jurors were unanimously agreed that they were given no advice at all. There is, in fact, 

advice in the jury booklet but, as we have already noted, a substantial proportion of jurors had 

not read this and only a couple mentioned it as the source of advice about note-taking. Instead 

jurors mentioned the court crier or the judge as the one who advised them, with respondents 

within each trial almost invariably being divided as to who gave them the advice. In aggregate, 

as can be seen from Table 3.2, the court crier was mentioned as the source of advice slightly 

more often than the judge. 

Table 3.2 Advice on Note-Taking 

Number Percentage 
Court crier only 84 28.3 
Judge only 75 25.2 
Judge and court crier 22 7.4 
No advice 70 23.6 
Don't remember 46 15.5 
Total 297 100 

Sometimes the advice constituted no more than a comment that pens and paper were available 

for jurors to take notes if they wanted to. More often, however, the jurors were told that, while 

they were free to take notes, they need not take copious notes and it was equally important to 

listen to the witnesses and to assess their credibility from their demeanour and body language. 

Some court criers were also fond of warning the jury not to get "too carried away [with note

taking] because you'll be writing a novel". One or two judges went beyond this and gave some 

advice about what sorts of things to note down: the names of witnesses and something about 

the witnesses to aid the jurors' later recall; whether they accepted or rejected the witnesses' 

evidence; and crucial times and dates. However, this was the exception rather than the rule; 
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beyond discouraging jurors from writing verbatim accounts, they usually gave virtually no 

guidance about the sort of information which they should note down. 

Jurors frequently criticised this lack of guidance. Many interpreted the comment that they 

should be careful to listen to and observe witnesses as meaning that they should avoid taking 

notes as far as possible; they frequently also reported that this "didn't prove to be true" and that 

they regretted not having taken more notes. In particular, some noted that they were so 

overwhelmed by the initial stages of the trial, or so unprepared for what it would involve, that 

they omitted to make notes on what they needed to for the first few witnesses: 

[Our notes] were useful, although we didn't take notes until the second day. We were all 
stunned for the first day. We were so fascinated we forgot to take notes. By the second 
day we realised it was going to go on and on, so we started taking notes. 

I didn't actually start taking notes until the third witness, because then suddenly I was 
trying to remember something and I realised the sort of information I had to put down. 

More significantly, there was a widespread belief amongst respondents that either they 

themselves or other jurors in their case were handicapped by their lack of experience in note

taking and did not know how to go about the task: 

I'm used to sitting in lectures so I just took notes as we went about things that I thought 
were important, but I think people that hadn't been studying probably wouldn't realise 
what was needed, and some people did take down screeds and screeds rather than just 
what was necessary. 

[The advice about note-taking] was the only thing that I found was unhelpful although 
he [the court crier] meant it well ... He said, "I wouldn't start taking them now or you'll 
be writing 'Wuthering Heights' before the end", which was funny and true, except that 
we got rather confused about what witnesses' names were ... Really it would have been 
helpful to have jotted down their names, their ages and their occupation or something 
about them to recall which witness that was. I don't think you need to take voluminous 
notes, but I think it could have been useful if someone had explained to us how best we 
could have taken notes. 

You have some jurors that were taking [notes] word for word. In the end some of them 
just wrote novels, basically. And then when you sat down and wanted to go through and 
get information out of it, it was almost as hard as going through the evidence ... There 
needs to be some sort of methodology, perhaps some sort of booklet to help some jurors 
with the best way of taking notes. 

(b) Variations in quantity 

Partly as a consequence of the lack of guidance on note-taking, the amount of notes taken by 

jurors varied enormously. For example, in one five and a half week trial, one juror had taken 

120 pages of A4 size notes, and another had taken over 100 pages; in contrast, three of the 

jurors reported that there was one juror who took virtually no notes as a result of which she was 

unable to contribute much to the discussions. In another four and a half day trial, a juror said 

that he did not feel the need to take any notes because he was sitting next to the foreperson who 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

took 53 pages of them. And in a third trial a juror who gave the appearance of taking notes 

was, according to the juror sitting next to him, writing poetry! 

Not surprisingly, jurors with sparse or no notes tended to defer to those who had taken 

extensive notes when the evidence needed to be clarified, or disagreements about what was 

said needed to be resolved. Indeed, they were often grateful that others had a record of 

evidence upon which they could rely. Nevertheless, their reliance upon the notes of others not 

only reduced their ability to participate meaningfully in the discussions, but also allowed other 

jurors the opportunity to dominate and to impose their own version of events and structure 

upon the deliberations: 

# 

# 

# 

In a trial lasting eight days, two jurors took 58 and 47 pages of notes respectively, and 
one (the foreperson) used his notes as an "authoritative checking system": 

I used my notes to refer to whether what other people in the jury room were 
saying was right or wrong ... If somebody said, "The judge or Crown said ... "I 
would not take their word for it ... I would refer back to my notes and if my notes 
agreed I was happy, and if my notes disagreed I would ask for complete 
clarification. 

In a two-day trial, one juror in particular took extensive notes and also noted down the 
legal elements in the judge's summing up exhaustively. He was a vocal juror anyway, 
and because he kept on referring to his notes and many other jurors did not have many 
notes at all, his note-taking allowed him even more opportunity to dominate. 

In a trial lasting fourteen and a half days, six out of seven respondents took notes during 
the trial, but half of them did not use their notes in deliberations and seem to have relied 
primarily upon one juror with extensive notes: 

This other male juror, that had everything written down, pointed out everything 
where there was a bit of a loophole in our thinking. 

# In a trial lasting eight and a half days, it emerged that one of the jurors was a 
professional minute-taker and accordingly took extensive notes in shorthand which the 
jury referred to frequently during breaks and in their deliberations. One juror 
commented on the contribution which she was thus able to make to deliberations: 

The one that was sitting next to me, I think she wrote a book on it. She put 
everything down in notes, so you'd sort of just think of the witness's name and go 
back and say, "Well, what did 'such-and-such' say?", and she'd sort of tell you. It 
was good. 

It is, of course, unrealistic to expect all jurors to take the same sort of notes. Their aptitude and 

experience differ enormously, and some are no doubt more adept than others at simultaneously 

listening to and recording information. However, the fact remains that the reliance upon note

taking as the primary means of addressing the limitations of oral testimony undoubtedly 

contributes to uneven participation in jury deliberations and may lead the jury to rely upon the 

version of events favoured by one juror, on the basis of their own selective recording of the 

evidence. 
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(c) Inaccuracy 

The danger which the jury confronted in relying upon the notes of one or two jurors was 

illustrated by the fact that the notes which some jurors discussed turned out to be an inaccurate 

record. For example, in a trial where the jury asked for sections of the evidence to be read 

back to them and found that their notes were incorrect, one juror commented: 

It was quite a hard case, because there were different things that people had written 
down on their pads, and when it came to deliberating [they produced] their different 
versions-"He said this, and he said that" .... 

In another case, a juror who was in the minority and reluctant to bring in a 'guilty' verdict read 

out something from his notes which he stated that the accused had said, and which was a point 

in the accused's favour. No-one else recalled that piece of evidence, but because it sounded 

feasible the rest of the jury thought that they might have omitted to note it down. They 

therefore sought clarification from the judge as to whether it had been said, and it turned out 

that the minority juror had simply written down the evidence, as another juror put it, "out of his 

own imagination". 

Because of these sorts of inaccuracies, juries not infrequently found that there were 

discrepancies in their notes and that they could not agree about what particular witnesses had 

said. For example, all eight jurors who were interviewed from one trial commented that they 

had difficulties in agreeing on the content of the evidence of the principal female complainant 

during deliberations and that they were reluctant to trust the notes that jurors had taken to 

resolve their differences. Instead, they asked for all of her evidence to be read back to them, 

which took about an hour. 

( d) Inadequate notes 

Juries were rarely specifically told that they would not be receiving a written copy of the notes 

of evidence. As a result, some jurors took no notes at all and some took fewer notes than they 

would otherwise have done: 

What I didn't realise was that you weren't going to get the transcript ... I was writing 
notes, and then I thought, "Well, no-one else is writing, only me". I thought, "Oh, 
perhaps we get the transcript". I could see it being handed round [to others in the 
courtroom] and it wasn't until the very end that they told us that they weren't going to 
give us the transcript, so that should have been told at the very beginning. We would 
know to take more notes then. 

In one case which lasted over two weeks and involved 29 counts, the whole jury assumed that 

they would be getting the transcript, so that none of them took many notes. When they 

discovered that they were not going to receive the transcript, they spent the best part of the first 

day of deliberations identifying sections of evidence which they were uncertain about, and 

asking for the evidence to be read back to them. They took a large quantity of notes at that 
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stage and found their notes very helpful. (The judge and counsel did not realise that the jury 

were simply getting the evidence clear in their minds and thought that they were having 

difficulty in reaching agreement. As a result, the judge asked them if there was a problem in 

reaching agreement before they had scarcely begun their deliberations on some of the counts. 

This created some consternation amongst the jury, who were certain that they were going to be 

able to produce a verdict and were concerned that the judge might dismiss them before they 

had had an opportunity to do so.) 

It should also be noted that jurors were often uncertain about what to do with their notes, both 

during the trial and at its conclusion. Where they did ask, they appear to have got conflicting 

messages. In one trial, two jurors reported that they asked whether they could take their 

notepads back in to the jury room with them during the trial, but were told that they were not 

permitted to do so until deliberations. In another, two jurors recalled an instruction that they 

were not permitted to take their notes with them outside the court building. In contrast, a juror 

in a third trial said how useful it was to take the notes home at night as a reminder of the 

evidence which had been given during the day. One juror sensibly noted that a document 

destruction bin should be available at the end of the trial so that jurors could dispose of their 

written material. 

Written and visual aids 

Jurors received a wide range of written and visual material in some trials as an aid to oral 

evidence. The extent of this material and the stage at which it was provided varied 

substantially according to the nature of the case, the length of the trial and the approach of 

counsel. Generally, however, the material fell into four categories: written records of the 

accused's statements to the police; physical evidence relating to the alleged offence; visual 

representations of the physical evidence or the scene of the crime; and written or visual aids -

diagrams, flow charts, summarised chronologies, information sheets and the like - usually 

about technical aspects of the trial. With few exceptions, jurors found such aids to visual 

evidence helpful in following the evidence and in informing their deliberations. However, they 

often identified deficiencies in the way in which such material was provided or used, and they 

were also critical of the fact that they were not used more often. We will therefore examine 

jurors' reactions to each form of written and visual aid in turn. 

(a) Written records of the accused's statements 

Where an accused's written statement to the police was produced in evidence, jurors were 

almost invariably provided with a copy of this, usually at the end of the case and prior to their 

deliberations. Similarly, they often received a transcript of any videotaped interview with the 

accused which was played in court. Finally, on three occasions, a police officer's notebook 

recording an accused's oral statement of answers to questions and entered as an exhibit was 

75 



76 

taken into the jury room (although on one of these occasions, it was entirely unclear on what 

basis the notebook formed part of the record, since it had only been used for the purposes of 

refreshing memory and had neither been signed by the accused nor been subjected to cross

examination ). 

Overall, the jury received written material of this sort to take in to the jury room in 13 of the 48 

cases in the sample. They invariably found such material to be useful, especially when the 

accused had not given evidence. They often made extensive use of the statements and video 

transcripts during deliberations, in one case saying that they went through the statement with "a 

fine tooth comb". They particularly used the accused's statements as a means of working out 

the sequence of events, resolving ambiguities or conflicts in the evidence, or identifying 

contradictions in the accused's story. For example, in one case the police officer said in 

evidence that the accused when questioned about containers in which cannabis had been found 

said "Guilty, guilty". His defence counsel said in response that the accused was talking about 

some plants nearby and not the containers. The jury, in order to attempt to resolve this conflict, 

asked to see the police officer's notebook so that they could determine exactly what had been 

written: 

[Defence counsel] said, "He was talking about two plants that were in the garden". We 
weren't sure. We wanted to know where those two plants in the garden were in relation 
to the container he had supposedly been shown, and we wanted to see exactly what the 
policeman had written, and from his notes it was quite clear that the guy was being 
shown the container. 

Despite the extensive use to which written statements by the accused and transcripts of video 

interviews were put, three juries did express some reservations about their access to and use of 

them. There were two grounds for these reservations. First, in two cases they felt that the 

emphasis placed upon the accused's statement in the jury room was one-sided and that, without 

the complainant's initial statement to the police or a transcript of her evidence, they weighed 

up and analysed the accused's story and the sequence of events put forward by him in much 

more detail than they were able to do in relation to the complainant. Secondly, in one case they 

simply decided that the accused was a "compulsive liar" and that the transcripts of the video 

interviews of the accused by the Serious Fraud Office were not sworn evidence and were 

unreliable: 

At the start I got the jury to disregard [the transcripts] because the videos were not sworn 
evidence and on the first day there were about three jurors who were relying solely on 
the transcripts of the video and we decided to ignore them and put them aside. 

There was one mistake that did happen-the transcript from the interview. We 
shouldn't have had it. It did present a problem ... We decided pretty early on that we'd 
just scrub it. 
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(b) Physical evidence 

Exhibits comprising physical or "real" evidence were entered into evidence in 32 out of 48 

trials. They varied greatly in nature, ranging from firearms, knives and machetes to pill bottles, 

clothing, birth certificates, cheques and financial and other written records. Although jurors 

were sometimes divided as to their usefulness, they generally appreciated having them. In 

fraud trials where they received copies of documents relating to financial transactions (which 

in one case comprised seven ringbinders for each juror full of bank statements, letters, 

invoices, agreements for sale and purchase and bank loan applications), jurors invariably found 

that such documents assisted them in focusing on particular evidence, and proved to be an 

extremely valuable - indeed, a virtually indispensable - aid to their understanding of the case: 

If that case had been argued verbally without the [exhibits], I think people would have 
'lost it' because there were so many numbers and documents and things like that. I think 
it was essential to have the exhibits. 

Although financial records in complex fraud cases were the most frequently utilised exhibits, 

exhibits in other types of cases were also drawn on to aid decision-making: 

# In one case, one of the charges which the accused faced involved obtaining by false 
pretences. The accused suggested that other people had requested the services which he 
was alleged to have obtained fraudulently without his knowledge. The jury pored over 
the record of those services, working out when they had been provided and whether they 
could have been made by the people to whom the accused was attributing responsibility. 

# One of the juries was confronted with technical expert evidence about some mechanical 
parts, and received a number of those parts as exhibits. Nine out of 10 jurors found these 
exhibits useful: they were able to assess the size of the mechanical parts that had been 
discussed in evidence; they could feel the indentations on one of the parts which had 
been referred to in evidence; and this assisted them in understanding the evidence better 
and helped to reinforce the conclusions they had drawn from it. 

# In another trial, the accused was charged with wounding with intent to injure and 
claimed self-defence. The complainant had been carrying a hammer at the time of the 
incident, and the jury were given this hammer to take in to the jury room with them. 
Some of them commented that this was of some assistance, with one stating that it 
enabled them to realise how heavy the hammer was and that "you don't just give 
someone a light hit", which may have contributed to their view that self-defence was a 
reasonable possibility. (They acquitted on the charge.) 

In a number of cases, however, it is clear that physical exhibits were used simply because they 

were the only tangible evidence available. As one juror commented, "It was all we had to refer 

to. I wish we'd had more to make our job easier." Accordingly, jurors often referred to the 

exhibits simply as reinforcement for a view which they had already reached, or as a means of 

persuading minority jurors to change their minds. For example, in one case the jury took into 

the jury room the equipment which had caused the death of the victim as well as information 

pamphlets relating to its use. Perceptions of the use made of this material and its value differed 

considerably: two strongly asserted that it was useful in focusing people's attention on the 
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crucial matters during deliberations, but the other five suggested that at most it was of marginal 

value. One said that it was only to "assist the foreperson in coming to a comfortable choice", 

and one said that it was "not very useful" and "I was the only one who was looking at them, 

and that was just mucking around. There might have been a couple who looked, but I don't 

think it was anything to do with [deliberating] - they were just curious." Overall, therefore, the 

exhibits seem to have been used, in the words of one juror, rather more for "comfort" during 

the deliberation process than anything else. 

Moreover, there were a number of factors relating to physical exhibits which reduced their 

effectiveness as an aid to decision-making: 

• 

• 

In fraud trials, where documents of financial transactions were being entered as exhibits, 

juries always received copies of those documents either at the outset of the trial or when 

evidence relating to those documents was being given. However, other exhibits were not 

treated in the same way. Usually, jurors did not receive the exhibits, and thus did not get 

the opportunity to look at them at close range, until they retired to deliberate. This was a 

common source of criticism. Some jurors noted that the exhibits did not assist them in 

following or comprehending the evidence because they could not look at them at that 

stage, and (given that they were the fact-finding body) they could not understand the 

rationale behind the practice of handing the exhibit to the judge rather than to them: 

There was no rhyme nor reason in what was given to the jury [during the trial]. 
The first number of exhibits were handed from the Crown to the judge, back to the 
registrar for numbering and then back to the table. We were very keen to look at 
those ... It wasn't until later on - it was as if the judge suddenly remembered, 
"Oh, golly, I should have been showing these to the jury", so from then on 
exhibits were also passed to the jury. 

One thing we wanted to see and didn't get to see until too late [ie until the jury 
began its deliberations] was copies of actual [documents]. It would have been 
good to have to clear up important queries. 

In one case, a letter from the accused to the victim was entered as an exhibit, but copies 

were not given to the jury until they began deliberations. They asked the judge during 

the trial if they could have copies, and he told them that they would have it in the jury 

room when they wished. One juror at least interpreted this to mean that they couldn't 

have it then, so that the jury did not pursue the matter. A number of jurors expressed 

frustration about the fact that they did not know whether documents of this sort would be 

made available to them, and if so, when. 

Sometimes physical evidence in the jury room prompted jurors to become detectives and 

to reach unsubstantiated conclusions during deliberations. The most glaring example of 

this was a case in which the accused was charged with a number of counts of using a 

cheque with intent to defraud, and denied writing some of the cheques. The jury had all 
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• 

• 

• 

the cheques in the jury room with them and spent some time assessing whether the 

handwriting on the cheques which he denied writing was his. One juror commented in 

relation to this that it was confusing when the whole jury started to try and be 

handwriting experts. In other cases jurors used exhibits basically to confirm or support a 

theory which they already believed in. For example, in a case where the accused faced a 

charge of aggravated wounding, there was an issue as to the way in which the wound 

was inflicted, and the prosecution called an expert witness to give evidence on it. Some 

members of the jury endeavoured to re-enact the stabbing in order to check whether the 

expert witness was correct. However, they do not seem to have had any genuine 

reservations about the expert witness's evidence; their re-enactment seems to have been 

designed partly as a means of confirming or providing hard support for the view they 

had already reached, and partly as a form of light-hearted relief 

In other cases exhibits, especially weapons, sometimes proved to have considerable 

curiosity value which, if anything, distracted jurors from their deliberations. For 

example, while jurors sometimes said that they found exhibits like guns useful, they in 

fact tended simply to play with them rather than to refer to them in the deliberations, or 

draw any significant conclusions from them. 

The relevance of exhibits was not always made clear to jurors. In at least two cases 

where birth certificates were given because the charges involved indecent assault on 

children under a specified age, the jurors did not understand the significance of the birth 

certificates and wondered why they had them. In another case involving a series of 

fraudulent transactions, the defence produced a large number of documents which 

simply puzzled the jury, because "we couldn't see what it had to do with anything". 

Finally, documents relating to financial transactions were not always adequately 

organised or related clearly enough to the charges: 

# 

# 

A jury received a number of documents relating to one of the charges which were 
criticised by a couple of jurors as being confusing, poorly organised and "a bit of a 
mess". Jurors were said to find it difficult to identify which entry in the papers 
was being referred to in evidence, because all of the entries were quite similar and 
there was no clear numbering system. 

Another jury was presented with an enormous stack of exhibits, compnsmg 
statements, letters, invoices, agreements to lease, and quotes. One juror said that 
there were 97 of them. All five jurors who were interviewed did say that they 
understood these exhibits and four of them said that they made it easier to follow 
the evidence. Despite that, it seems that the documents were not referred to 
during the evidence in the most helpful and comprehensible way. The judge said 
that the treatment of exhibits by both counsel was not good. Other jurors had the 
following comments to make: 

There were times when a document was [presented] and [we got] a copy, 
and then the same document but found somewhere else (ie at accused's 
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# 

house) would be given to us. But sometimes there would be mention of 
documents that perhaps we should have seen but didn't get a copy. But we 
knew we should see them at the end. But when you have 97 exhibits and 
you have not marked down what relates to what at the end, then a lot of 
evidence as exhibits would have been missed. If you hadn't noted it down 
as particularly interesting at the time then you would have missed it later. 

It just got too many. We were expected to listen to witnesses, plus look at 
all the exhibits ... although the judge said, 'Skim through them' - for me I 
would have to go through and understand everything properly because I 
didn't have any idea about this area. 

We found that the exhibits that dealt with money (such as invoices and bank 
statements) could have been presented in a clearer way so we could account 
for and attempt to justify the defence . . . [They were] a bit scattered 
throughout the rest of the exhibits and weren't always presented 
chronologically and therefore led to confusion. We did link the accused's 
statements with other things like quotes and affidavits that were read in 
court ... but we had to sort it out ourselves and it was quite difficult. 

If there was something in the evidence to prove the charge more clearly, the 
Crown should really have pointed it out to us, so that there couldn't be any 
mistake. He should have highlighted the clear discrepancies in the invoices. 
It was clear from the sheets and sheets of invoices, but to find them 
ourselves, I didn't think we should have to do this. 

It is therefore clear that, despite the visual aids and the bundle of documents that 
the jury received, they did have considerable difficulty collectively in sorting 
through the relevant transactions and documents and relating them to the 
particular counts. 

In a case which involved fraudulent claims under a health benefit scheme, the jury 
had a huge amount of documentation which was provided to them in three big 
ringbinder folders, one set amongst two people, at the commencement of the trial. 
The documents comprised treatment cards, appointment books, claim forms and 
photographs. Three out of the four jurors who were interviewed said that they 
understood all the documents but th~y were evenly divided about whether it made 
it easier to follow the evidence. Two particular problems were mentioned. First, 
one juror said that the paperwork was not organised in a way which made it easy 
to relate them to the counts. It seems that the volumes of exhibits were arranged 
according to the nature of the exhibits rather than according to the particular 
counts. As a result, the juror said: 

You'd be going from the appointment books to the cards. Probably if they'd 
had all the stuff for each count together rather than across the folders, it 
would have helped in understanding the evidence better. 

Secondly, two jurors said that the sheer volume of documentation made it 
physically uncomfortable in the jury box with three large folders between two 
people. The logistics of trying to follow the evidence and refer to the exhibits 
while taking notes was mentioned as a problem: 

They jumped around all over the place ... We had three different things 
and they would jump from one to the other and you'd be trying to keep up. 
People dropped folders and there wasn't enough room as well to take notes. 

Overall, therefore, access to exhibits relating to physical evidence generally proved useful. 

However they were sometimes unnecessary or even counter-productive and in those cases 
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where they were essential to proper comprehension of the evidence, they were not always 

presented at the right time or to best effect. 

( c) Visual representations 

Visual representations of physical evidence, or the scene of the crime, were the most common 

supplement to oral evidence, being used in 33 of the 48 trials. Such representations included 

photographs (for example, of injuries to victims, the scene of the crime itself, fingerprints 

found at the scene, cannabis etc), floor plans of houses, maps, and in one case even a video of 

the route allegedly taken by offenders in a car while committing the offence (kidnapping). 

There were only four cases in which half or more of the jurors interviewed found visual 

representations of this sort to be unhelpful. In two of these cases they received photographs 

which were in their view irrelevant to the issues in the dispute and therefore unhelpful. In one 

of these cases, one of the jurors even described the photographs of the broken door and the 

living room (at the scene of the assault) as "weird things" to be provided with. In the third case 

they found that the photographs of the cannabis which had been seized were fairly useless, 

since they could have been photographs of any cannabis. In the final case, they found 

photographs of the scene of the crime to be no substitute for an actual visit to the scene which 

they were taken to and found invaluable. 

In the remaining 29 trials, an overwhelming majority of jurors found the visual representations 

helpful. Sometimes they simply served as a visual reminder of things or helped them to 

visualise the scene or build up a visual picture which aided their recall. Just as frequently, 

visual aids such as photographs and maps were actively used during deliberations to resolve 

ambiguities in the evidence or to assess the credibility of particular witnesses. For example, 

photographs of injuries or of bloodstains at the scene of the crime were used by jurors to assess 

the amount of force used or the extent of the injury, or to determine whether the particular 

weapon could have caused the injuries inflicted - issues which were relevant to claims of 

accident or self-defence. Photographs or maps of the layout of the scene of the crime were also 

used to assess whether the offence could have taken place as described, or whether the visual 

evidence was consistent with a witness's statements. They were also used more generally to 
\ 

assess credibility where the evidence was confusing or appeared contradictory. For example, 

in one case involving rape and sexual assault, there was considerable confusion in the evidence 

about where the various parties were when the alleged incidents occurred. As a result, the jury 

spent considerable time during the deliberations scrutinising the layout of the house in order to 

determine the extent to which the evidence of various witnesses was consistent. They all found 

this useful, with one juror saying they discussed the floor plans so much that they "just about 

tore that house to pieces". 
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Moreover, in four cases one or more jurors criticised the fact that visual aids of this sort were 

not provided and said that they needed more assistance to put things into visual perspective: 

# 

# 

# 

# 

In a case involving a charge of possession of cannabis for sale, half of the jurors 
interviewed said the plans or photographs of the house and garden where the cannabis 
was located would have been helpful: 

Either a plan of the house and garden or a photograph would have made it easier 
to put into perspective where things were. It's alright saying it was in the north
west or south-west comer, but to me that means absolutely nothing, I'm afraid. 

On a charge of injuring with intent to disfigure the jury received photographs relating to 
the incident and commented favourably on them, making considerable use of them in 
order to check out evidence relating to burn marks on the victim. However, one juror 
would have liked more photographs of the accused's hands, because he saw this as hard 
evidence whether the accused had committed the offence. 

In a trial where the accused was charged with aggravated robbery and denied that he was 
responsible, one juror felt that what was missing was a map to show the jury the layout 
of the area and where things happened. Part of the evidence revolved round tyre tracks, 
which the prosecution alleged belonged to a vehicle used in the aggravated robbery. The 
jury did not know exactly where these tracks were: a map would have shown their 
position in relation to the building where the robbery occurred. Another juror felt that 
having a sketch of the inside of the building would have been useful in following the 
evidence. 

A trial involving a charge of common assault was alleged to have occurred in the course 
of a fracas between a number of people. One juror complained about the absence of a 
diagram of the layout of the scene, saying: 

The only thing I personally thought would have been easier, because there were so 
many people involved, [would have been] some kind of visual thing where you 
could place the people ... where they were at the time that it happened and all that 
kind of thing. 

Notwithstanding the use to which visual representations such as photographs were put, jurors 

were again frequently critical of the time at which or the way in which these aids were 

provided. First, as with exhibits of physical evidence, there were at least three cases in which 

they were not provided with the photographs, plans or maps until deliberations, which 

significantly reduced their effectiveness in following and assessing the evidence: 

# One jury found that plans of the house where the offences were alleged to have occurred 
were essential in evaluating the credibility of the evidence of the complainants, and were 
particularly critical of the fact that they did not receive the plans of the house until 
deliberations: 

# 

We should have been able to see [the house plans during the trial] ... because we 
were obviously debating all the way through, and the house plans were quite 
central to some of our debates, and we didn't get them until deliberations. 

We didn't have access to [the house plans] at the time we were in the court room, 
so it was difficult to connect that with the evidence we were hearing. 

In a case involving possession of a firearm without a lawful, sufficient and proper 
purpose, maps and photographs were used during the trial, but were not handed to the 
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jury until the commencement of their deliberations. As a result, jurors were evenly 
divided about whether these aids actually assisted them: some jurors noted that they had 
not been given to them at the right time and that they could not see during evidence what 
was being indicated on the photographs; and others pointed out that the photographs 
were not labelled, so that it was difficult to work out during deliberations where the 
parties were located. 

Secondly, photographs and maps were sometimes presented in an inadequate form, without any 

indication of their scale or of directions. This was a particularly significant oversight in one 

trial, where the accused was charged with manslaughter as a result of the careless use of a 

vehicle. The jury were provided with aerial photographs but the photographs had no scale so 

that it was difficult for the jury to work out the distances involved. When they went to visit the 

site they paced it out and wrote the approximate scales on their map. One juror also drew the 

course that the vehicle took on the map, which ultimately helped the jurors to visualise the 

sequence of events. 

( d) Other written or visual aids 

Other written or visual aids were employed in 11 out of the 48 trials, mostly by the prosecution 

but in three trials by defence experts or defence counsel. In five fraud cases involving multiple 

charges, the prosecution provided flowcharts and diagrams which summarised the important 

financial transactions and the sum of money involved in each of them. Typically they also 

provided a schedule of the written documents entered as exhibits and the charges to which they 

related. In such cases, counsel for both prosecution and defence sometimes also used an 

overhead projector or a whiteboard during their closing addresses. Such aids were not always 

used to best effect. A couple of jurors themselves complained that they could not see the 

whiteboard or the overhead projector because the material on it was too small, and a Judge in 

interview with us complained: 

The business of running around with video monitors that are not quite at the right angle 
and everyone has to re-organise themselves when they are looking at the overhead 
projector and all crunch up into a corner so that the jury can see it and not knowing that 
we are going to need an overhead projector - it's amateurish in the extreme. We ought 
to have proper equipment so that it just clicks into place and we do it and there's no fuss, 
there's no sort of uneasiness. 

Nevertheless, despite such defects in presentation jurors generally found written or visual aids 

helpful to their task. 

In other types of trials, written and visual aids of this sort were rarely used, cropping up in only 

six of the remaining trials: 

• In a murder trial a model skull was employed by one of the prosecution expert witnesses 

to explain anatomical details. 
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• 

• 

• 

• 

• 

In a case where both prosecution and defence called experts about aspects of stress on a 

mechanical device, all of the experts used overhead projectors to explain their evidence 

(although the jury remained confused about much of it). 

In one case the prosecution made a mark on the wall of the court to enable the jury to 

assess evidence about the height of offenders. 

In a case where technical equipment for which the accused was responsible was alleged 

to have contributed to the death of the victim, the jury was supplied with information 

pamphlets about that equipment. 

In a case involving multiple counts of indecent assault, the prosecution in the closing 

address provided the jury with body diagrams noting where the complainants alleged 

that they had been touched. 

In a case involving a charge of aggravated robbery, prosecution counsel provided the 

jury with a chronology of events prior to the closing address. 

Again, the vast majority of jurors found all of these devices to be useful. The chronology of 

events was particularly singled out for praise. All six jurors who were interviewed felt that it 

helped them to remember and use the evidence in the case. One juror described it as "brilliant" 

saying that "it put things in sequence" and that "when you listened to the evidence some of 

these times and things can be confusing". 

When these sorts of written or visual aids were employed, therefore, they proved to be a 

significant help in mitigating the problematic effects of oral testimony. 

( e) Conclusion on the impact of oral testimony and options for reform 

In summary, while both note-taking and a variety of exhibits, photographs and other visual 

representations were extensively used, there were a number of obvious problems with and 

criticisms of their use which militated against their effectiveness in alleviating problems of 

comprehension and recall of oral testimony. Moreover, while other written and visual aids to 

oral evidence (such as overhead projectors, written chronologies, the provision of written 

information on technical terms and the like) were welcomed by jurors when they were used, 

they were the exception rather than the rule. The vast majority of testimony was still given in 

oral form without the assistance of written or visual aids. 

Many would argue that in an adversary system, oral testimony is essential in order to properly 

test its reliability. Even if that is so, it seems clear that much can be done to improve the 

comprehensibility and recall of evidence without undermining the fundamental structure within 

which evidence is currently provided. Most jurors would clearly have appreciated more 
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consistent guidance on note-taking, the provision of exhibits ( especially copies of all written 

documentation) at the time at which they were entered as evidence, and the systematic use of 

written summaries and chronologies, whiteboards, overhead projectors and other visual aids to 

bring the evidence together into a coherent form. It is likely that the use of such devices would 

do much to alleviate the problems of concentration and recall reported by jurors. 

However, two other options for reform to address the difficulties of oral testimony which 

involve more significant changes to the system were also mentioned in a number of trials and 

require more detailed discussion. 

First, although we did not specifically ask the question, 30 jurors in 17 different trials (and one 

or two judges) volunteered the view that the trial transcript in full should have been made 

available to them. Moreover, they usually did so in terms which suggested that it was a view 

shared by most of their fellow jurors: 

We needed a copy of the court transcripts because that is what the Crown and defence 
based their entire everything on. It's what is said in that courtroom and we don't have 
access to it. We only have access to our personal opinion, our personally transcribed 
notes ... It was assumed by some that one copy was going to be given to us, so some 
people never took notes until the last minute. 

I think we all thought we would have the transcript during deliberations, which was 
going to be really useful because you can take in so much and there are things that you 
do forget, so to go back and see how things were said and what was asked [ would have 
been useful]. 

That [a copy of the transcript] would have helped. You get tired, and we didn't want to 
keep trudging out to the judge and trudging back. If we had had that information in front 
of us, we could have just sat there, head down, and looked at it. It's almost like a game, 
isn't it? What you hear is what you've got to base this thing on. You can't actually read 
anything. 

It would have been very helpful if we'd had the transcript. We all kept saying that. 

I'd quite like to have had access to the court notes. I know it's a lot to read, but you 
could flick through ... Otherwise you've got to remember the whole damn thing, 
everything that went on and everything that was said. 

Some jurors also suggested alternative ways in which the jury could have been provided with 

the evidence: one suggested that, when they requested that evidence be read back to them 

during deliberations, that section of the transcript could have been photocopied and provided to 

them; two suggested that they should have had access to the transcript on a laptop computer; 

and another proposed that the evidence should be videotaped so that, when the jury sought 

clarification, that piece of the videotape could simply be replayed. 

There are, of course, logistical difficulties involved in making transcripts available on a routine 

basis. In particular, until the CAT system of recording evidence is available on a more 

widespread basis, there would need to be more effort to ensure the accuracy of the shorthand 

85 



86 

form of transcription which is currently used. However, some judges expressed to us more 

fundamental reservations about the provision of full transcripts, fearing that juries would 

become too absorbed in searching for and poring over the details of the written evidence, 

which would not only distract them from issues of credibility and demeanour, but also provide 

a fertile ground for the discussion of irrelevant or trivial detail which would lengthen 

deliberation time. Our data would suggest that these fears are unfounded. Many juries already 

spend a great deal of time trying to agree on a version of the evidence themselves from the 

notes they have collectively taken, and search their own notes or the notes of others when they 

cannot recall a section of the evidence critical to the discussions. Frequently, too, they need to 

have portions of the evidence read back to them. There is little reason to believe that they 

would pay much more attention to the transcript than they currently do to their own notes: 

indeed, there is every reason to believe that the provision of a full transcript, by eliminating the 

current sometimes lengthy arguments about what evidence has actually been given, would not 

only enable discussions to become more focused, but also reduce deliberation time. This was 

recognised by one juror who said: 

We would have preferred to have had the transcript [ of evidence] in front of us ... This 
would have made things quicker (during deliberations]. 

Secondly, jurors occasionally expressed puzzlement that they did not receive the statements of 

crucial witnesses in writing, especially when they had access to written statements provided by 

the accused. In particular, in a couple of cases involving domestic disputes, where the jury had 

a copy of the accused's statement to the police shortly after the incident but were reliant upon 

the complainant's muddled and vague oral evidence in court several months later, they felt 

inadequately equipped to assess the discrepancies in the two versions of events and wondered 

why they did not have the complainant's statement to the police at the time of the incident as 

well. 

In theory, of course, the argument that the reliability of evidence can best be tested through 

sworn oral testimony which is subject to cross-examination, and that written evidence 

formulated at an earlier stage is too open to selectivity and distortion, is difficult to resist. 

However, it is arguably over-stated. Much evidence presented through examination-in-chief is 

already largely constructed in advance: questioning follows a written brief, and oral evidence 

only departs from that brief when the witness forgets what is in the brief or uses a different 

(and usually a more obscure) form of wording. Thus the supposed benefits of oral 

examination-in-chief whereby the credibility of the witnesses can be assessed from the way in 

which they spontaneously recount the facts, are at best exaggerated and at worst non-existent. 

Indeed, a few jurors noticed the rehearsed nature of the evidence led by the prosecution and, 

while a couple praised it as evidence of the fact that the prosecutor was organised and prepared 

for the trial, others criticised the lack of spontaneity and implied that it undermined the 

credibility of the witness: 
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I suspect the prosecutor knew [the complainant's] story. He didn't ask any other 
questions except to elicit the answers he knew she was going to give. 

[The complainant's] evidence all came across as too conveniently rehearsed. 

This suggests that an increase in the use of written evidence would have little effect upon the 

trial in terms of spontaneity and the assessment of reliability. At present written evidence is 

confined to witnesses whose evidence is uncontentious and who the opposing party does not 

wish to cross-examine. Even then, the evidence is read orally in court rather than being 

provided to the jury to absorb in written form. However, even when the evidence of witnesses 

is contentious and needs to be tested through cross-examination, it is arguable that substantial 

]portions of the evidence involve factual detail which could be much more effectively 

introduced in written form and read by the jury before the appearance of the witness. Indeed, 

in some cases there is a considerable volume of background factual information which jurors 

would benefit from at the outset of the trial and which could readily be provided to them in 

written form by agreement between the parties. As one juror in an indecent assault case 

involving two complainants commented to us: 

We were told [the accused's] job and where he worked and about the two girls who were 
at school and were in the same classroom. There was a lot of information and [it would 
have helped] if it was in written form, because a lot of it went into people's heads and 
went straight out again ... because we only had the police statement from him to go on, 
and I suppose that's why you take notes but a lot of people didn't. 

The Speed of Evidence 

The difficulty which jurors experienced in absorbing oral evidence was exacerbated by the 

speed at which it was generally delivered. In nine trials, the CAT (Computer-Assisted 

Transcribing) system for transcribing evidence was used, and in these case jurors made no 

adverse comment about the speed of delivery of evidence at all. In the vast majority of trials, 

however, the traditional system of verbatim recording in court by a stenographer was 

employed, thus requiring witnesses to talk at typing speed or to pause for the stenographer to 

catch up. Although we did not specifically ask jurors to comment on the manner in which 

evidence was delivered, 55 jurors spread over 31 trials did so, and many again suggested that 

their sentiments were shared by other members of the jury. 

Only four of these 55 jurors actually appreciated the slow speed at which evidence was given, 

and even then they expressed their appreciation in somewhat ambivalent terms: 

I think it was very clear the way it was presented. The fact that it's all taken so slowly, 
step by step, you sort of think, "Oh, my goodness, this takes ages", but looking back on 
it now it makes it easier for you to understand and you don't miss anything. 

While you think at times, "Oh, come on, get on with it", I think that ... in hindsight the 
slow speed of it actually helped. Sometimes it made it hard to sort of concentrate fully, 
but there were enough breaks ... the methodical slow speed just helped, I think. 
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It [the speed of evidence] was really neat ... because it slowed it down and so gave you 
time to be able to chew over what they were actually saying. 

I got a bit frustrated with the pace but realised it was important and we needed to slow 
down. It became a good thing, it gave you time to logically move through. 

All of the remaining jurors were uniformly critical of the system of recording evidence, and 

variously described it as "cumbersome", "ponderous", "a bit laboured", "absolutely shocking", 

"pathetic", "a wee bit unnerving", and "inefficient". One noted that it must have doubled the 

length of the trial, and another said: 

They [the court recording processes] do seem to waste an awful lot of time. If you ran 
your business like that, you'd be bankrupt ... I know they have to talk so the 
stenographer can type it all, but there's still a lot of wasted time and you're doing a 
public duty. You're really chomping at the bit to get through with it and stop wasting 
time. 

Jurors also identified a number of more specific difficulties with the speed of delivery of 

evidence which affected either the quality of the evidence itself or their own ability to 

assimilate it: 

• Jurors repeatedly commented on the fact that the frequent pauses in the evidence, which 

were required to enable the stenographer to catch up, broke the continuity in the 

evidence and gave it a disjointed flavour, so that jurors were inclined to become 

distracted, bored or inattentive: 

• 

He [the defence expert] was determined to speak at dictation speed and I found 
that by the time he got through the actual sentence I had forgotten what he was 
saying. 

We didn't think we'd be stop-starting every time. She [the stenographer] couldn't 
keep up with [the witnesses]. It was quite off-putting to a lot of us - especially 
me. She'd say, "Pause", and you'd just be getting into the gist of what the witness 
was saying, and you stop, and then I think it was more frustrating for them than it 
was for us. We had to sit there, and you had to stop and wait for her. Then they'd 
pick up again and you'd think, "Oh,", because you sort of lose your train of 
thought. 

One juror even commented that, while the artificial slowness of the evidence made it 

very hard to follow at the time, it became much clearer when the jury had some of the 

evidence read back to them at normal speed. 

More importantly, jurors often felt that the manner in which evidence was delivered had 

a marked adverse effect on the quality of the evidence, either by interrupting the 

witness's train of thought so that they lost track of what they were saying or by allowing 

the witness time to gather their thoughts, reducing the likelihood of a spontaneous and 

unguarded response: 
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• 

[The speed of evidence] could probably hinder evidence that was given because 
some of them got quite angry and started to say something and ... they may have 
let other things slip out that they couldn't, because they were told, "Pause", and 
they had time to rethink it. So I really thought that that was really bad. 

The stopping and starting of witnesses mid-sentence made the witnesses lose their 
train of thought. 

We actually felt that if [the prosecutor] had been able to present his questions 
quicker it may have had more of an effect with the witnesses. Slowing for the 
stenographer, it may have actually helped [the witness] out because we felt a lot of 
people had time to think very clearly before they gave their next answer. 

In one case involving a large number of child witnesses, most of the jurors singled this 

out as a particular problem. They felt that the child witnesses were nervous anyway and 

that, when they were interrupted because they were speaking too fast, they tended to 

"clam up" or "fizzle out" and not continue with what they had been about to say. As a 

result, one juror suggested that the evidence of all child witnesses should be tape

recorded and transcribed later. 

A few jurors also found that the process of recording itself, and the fact that they were 

anticipating the next pause in the evidence, broke their concentration. A small number 

also found that it added to the background noise in the court, thus making it difficult for 

them to hear the witnesses: 

I was very aware of the recording through this whole case. It distracted me ... I 
don't usually have a concentration problem ... but I found I was anticipating the 
stops. I was watching the girl and thinking, "At any moment now they're going to 
stop us". 

I found that the judge's stenographer and the noise from that was distracting ... 
stopping and waiting for her to catch up during questioning was very distracting. 

I was quite surprised that the court stenographer doesn't use proper court 
stenography equipment which was pathetic ... The usual keyboard is noisy, and it 
takes a couple of days to get used to it. It slows things down, it's noisy and 
interrupted things. 

The stenographer was so noisy I couldn't believe it - the clatter of the keyboard -
you need a silent keyboard. It is disconcerting to gather information with that 
noise in the background. It is a very poor system. It should be taped. 

Overall, therefore, a significant number of jurors found that the transcription of evidence 

seriously impeded the trial process and their own ability to concentrate on and assimilate the 

evidence. 

The Clarity of Evidence 

A substantial number of individual jurors reported that they experienced difficulty in 

disentangling and making sense of the evidence because of either the nature of the evidence 
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itself or the confusing and unsatisfactory way in which it was presented to them. A number of 

reasons for this difficulty emerged: 

Muddled and vague evidence by witnesses 

Some cases were difficult to comprehend simply because the evidence itself was vague, 

muddled, confusing and contradictory. For example, in one case involving indecent assault 

against two different complainants, the evidence was described by both the judge and by 

various jurors as conflicting and "muddy", partly as a consequence of the sensitive nature of 

the evidence and partly because of the age of the complainants and the obvious difficulty they 

were experiencing in recalling the detail of the incidents which took place some time earlier. 

In another case, where the offence occurred on Christmas Day, witnesses were clearly 

confused about the course of events during the day, and in particular the time at which they had 

been in contact with the accused. As one juror said, "Christmas Day is the type of day on 

which it is often difficult to accurately track the course of events over time"! Overall, at least 

six trials produced difficulties of this sort. 

Confusing and repetitive presentation of the case and questioning by counsel 

Many jurors found the evidence unsatisfactory because of the way in which prosecution or 

defence counsel conducted their case. For example, the questioning by counsel (especially 

defence counsel) was often described as "poor", "difficult to follow", "confusing" and 

"fumbling", as a result of which jurors found it difficult to determine where lines of 

questioning were going or what they were trying to achieve. In fact, one or other counsel was 

criticised on this sort of ground in 17 out of the 48 trials. In Chapter 5 we discuss in more 

detail the impact of the perfonnance of counsel upon jurors' assessment of the case. For now, 

it is enough to note that when presentation of the case or questioning of witnesses confused the 

jury, this did not generally work to the advantage of counsel responsible for that confusion: it 

was frequently regarded as an indication of lack of preparedness, poor organisation or lack of 

interest, or as a sign that counsel was clutching at straws. In other words, jurors often coped 

with the confusion engendered by poor questioning by attaching little weight to the evidence 

elicited. 

Non-sequential nature of the evidence 

We suggested above (p 59) that jurors' assessment of evidence is based on a "story" model. 

From the outset of the trial, jurors are generally constructing versions of the incident, or 

"stories", to make sense of the evidence which they are hearing. Thus they are not mere 

"containers" absorbing and compartmentalising items of information until the end of the trial, 

but active "information processors" - selectively assimilating and interpreting evidence to fit 

within the "frame" they have created. This does not, of course, imply prejudgment; the story 
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or frame is a developing one and may be modified or even completely recast if the evidence is 

fundamentally inconsistent with it. However, it does mean that jurors are constantly searching 

for a narrative which fits with their experience of the world and are constantly selecting 

evidence which is material or important to that narrative and discarding the rest. 

The difficulties which jurors confronted in this respect were twofold. First, evidence was 

frequently given in a manner and sequence which was inconsistent with or impeded the 

formation of a story or narrative. As the law dictates, witnesses were called for the prosecution 

and then the defence in turn; gave all of their evidence at one time; and thus appeared in an 

order which did not necessarily accord with the sequence of events, and gave evidence about 

things which happened at a variety of points in that sequence. Evidence in relation to a 

particular stage of the narrative or a particular issue in dispute was not all dealt with at the 

same time. Hence jurors found themselves trying to construct a narrative on the basis of 

evidence which was disjointed and presented in an "illogical" sequence. Admittedly, jurors 

singled this out as a problem in only four trials. However, a number of jurors expressed 

surprise at the sequence of evidence. A few even believed that witnesses would be recalled to 

present further evidence at relevant times in the "story" and were surprised to find that their 

evidence had concluded. Moreover, differences between jurors in the way in which they took 

notes of and recalled the evidence, the problems which they commonly experienced in working 

out the sequence of events and in identifying the differences between the versions of events 

presented by various witnesses, strongly suggests that the order in which evidence was 

presented posed a more general problem. 

Secondly, even though jurors were willing to change the story they had constructed in the light 

of evidence presented by the defence, their new "story" was inevitably based on a partial 

recollection of the earlier evidence, determined by the process of filtering and 

compartmentalisation dictated by their earlier frame. This may be the reason why jurors often 

found that their notes of the evidence did not correspond, or that they had written down and 

highlighted quite different points. 

There are a number of possible options for addressing these problems, some of which we have 

already discussed: 

• 

• 

More systematic attempts to provide jurors with both a legal and a factual frame at the 

beginning of the trial within which they can place evidence: through defence pleadings 

to identify the issues in dispute; through regular opening addresses by the defence at the 

commencement of the trial; or through an informal agreement between counsel on the 

issues which the judge can present to the jury in his or her opening instructions. 

Calling of defence witnesses before the prosecution has concluded its case where the 

nature of the evidence warrants it - for example, where expert witnesses for each party 
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• 

are giving evidence on the same issue and there would be benefits in hearing their 

evidence together. 

The provision of more evidence in written form before cross-examination of any 

witnesses so that jurors can take into account more than one narrative when they are 

constructing their factual "frame" and listening to cross-examinati0n. 

• The provision of the full transcript of evidence, so that jurors have a complete record as 

a basis for refreshing their memory. 

Multiple charges 

Jurors routinely encountered problems in assessing evidence in multiple-charge trials. Indeed, 

such problems arose in at least 11 of the 19 cases involving multiple counts. In particular, 

jurors found it difficult to identify what evidence related to which charges. Although this may 

have been in part attributable to the personal limitations of individual jurors and their inability 

to analyse and differentiate complex information about a range of similar events, it was at least 

as much a consequence of the way in which the case was conducted: too many charges were 

brought; insufficient effort was made to distinguish the various charges for the jury; or the 

presentation of the evidence did not link it explicitly enough to the charge to which it related. 

The following cases well demonstrate the way in which these sorts of factors interacted to 

make the task of the jury more difficult: 

# 

# 

In a case involving multiple fraud counts, the jury received well over 75 exhibits. They 
were critical of the way in which the exhibits were presented to them but in addition they 
suggested that the exhibits were not related clearly enough to one or more of the alleged 
offences: 

When you have [ a large number of] exhibits and you have not marked down what 
relates to what at the end, then a lot of evidence as exhibits would have been 
missed. If you hadn't noted it down as being particularly interesting at the time 
you would have missed it later. 

The only time I felt I missed the boat was on one exhibit and I didn't know why it 
had been produced/introduced. It was one part of the evidence that I didn't think I 
heard anything about, and I never really got an explanation from anyone else 
either ... [It was] a sheet, a debit on a bank statement circled on the exhibit, but I 
didn't hear any evidence that was given at the time that the bank. statement was 
submitted. And then there was a receipt for receiving the [same sum] as a deposit 
on a property and we didn't quite marry up what it was all about. 

However, it seems clear that at least part of the jury's concerns in this case derived more 
from the complexity of the enormous stack of documents they received than from the 
poor organisation of the exhibits. In fact, they were given a volume which included each 
indictment and a list of the witnesses and the exhibits which related to that indictment. 

In a trial involving charges of rape and indecent assault against two complainants, the 
jury found the evidence obscure, and the judge also acknowledged that "it was difficult 
to really isolate the evidence and the issues in a clear sort of way because the evidence in 
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relation to one count was not clearly differentiated from the evidence in respect of 
others." In addition, however, it seems likely that some jurors simply had difficulty in 
coping with the detail: 

Because there were so many incidents it was hard to sort out in my own mind 
when everything happened, so I wasn't clear ... It all seemed to be a bit of a 
jumble in my mind. 

However, the problem in relating evidence to particular counts was just as often due to the fact 

that the various charges were not identified clearly enough for the jury or that the presentation 

of evidence did not relate it specifically to particular charges: 

# 

# 

In one case the accused faced two charges of indecent assault involving two victims 
aged 12 and 13 at the time of the offence. The jurors all commented on the level of 
confusion that this produced - confusion over which complainant was which, and over 
the existence of the two charges. The major problem was the order of appearance of the 
two complainants - a difficulty which was noted by the judge as well as by several 
jurors. As one juror described it: 

It was actually quite confusing because it had No. 1 and No. 2 and we saw No. 2 
first. It was quite hard to decide in the end which was which, especially when the 
other girl came in [this was the principal defence witness and a friend of the two 
complainants]. The three of them were all so similar looking. 

One juror also commented on the existence of two charges: 

We weren't told at the beginning that they were two separate counts, that they 
were two separate things and to keep them separate. So perhaps we would have 
taken more notes. We weren't told until the end. 

This confusion caused by the unsuspected existence of two charges, and the confusion 
over the order of the complainants, was clearly avoidable. 

In a case involving 28 counts of indecent assault on girls under 12, and one count of 
inducing an indecent act with a girl under 12, both the judge and the jury felt that too 
many charges had been brought in respect of different complainants in the one trial. 
Jurors simply had difficulty both in recall and in relating the evidence to each count. 
There was some difficulty in working out which witness related to which count: 

I forgot how different witnesses came across. There were so many witnesses. 
After a while they melded into one. 

Some jurors also pointed out that this was because the prosecution did not make the 
connections between the witnesses and the counts to which they related clear enough: 

[The indictment] outlined what happened in each specific charge. However, 
counsel's approach and the charges in the indictment didn't match. They should 
have gone through the evidence charge by charge to prove it ... We came in after 
we heard all the evidence and looked through the indictment and found that we 
couldn't remember specific incidents and we could not relate what they said with 
what was in the indictment. 

They should have given us more information to interpret things, rather than us 
coming back to match up connections they didn't make for us and should have 
done. 
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To the extent, then, that jurors had difficulties with trials involving multiple counts, it is clear 

that their difficulties could have been alleviated both by the severance of counts into two or 

more trials when large numbers of complainants were involved, and by more strenuous efforts 

on the part of the prosecution to link evidence to particular counts, both in the course of oral 

testimony and through the greater use of written schedules and summaries. 

The Impact of Expert and other Technical Evidence 

In a substantial proportion of trials, individual jurors reported that they had difficulty in making 

sense of highly specialised evidence, usually presented by experts, which was not adequately 

explained and was confusingly presented. 

Expert evidence of some sort was in fact introduced in 19 of the 48 trials in the sample. These 

experts ranged from fingerprint experts and detectives with expert undercover knowledge of 

drug-dealing practices to psychiatrists, psychologists, accountants and metallurgists. In the 

majority of these trials (13 of the 19), none of the jurors said that they had any difficulty with 

the technical nature of the evidence. A few of them criticised the manner of some experts as 

"arrogant" or "self-inflated", but they nevertheless reported that the expert evidence was a very 

influential, and sometimes determinative, factor in producing the particular verdict. In one 

case, for example, eight out of 10 jurors who were interviewed felt that evidence from a 

psychologist helped them to make up their minds. In another, evidence from a forensic 

scientist, who had matched fibres found on the victim's clothing with the fibres of a jersey 

owned by the accused, was regarded by all of the interviewed jurors as providing a conclusive 

link between the accused and the victim, with a number saying that it was the deciding factor in 

their verdict. 

Much of the positive reaction to expert evidence was clearly attributable to the presentation of 

the evidence; expert witnesses upon whom jurors commented favourably were variously 

described as "confident", "professional", "clear in [their] explanations", "a bright cookie 

familiar with the area", "well informed", "very factual", "methodical" and "honest and 

credible". Jurors were particularly appreciative of technical or specialised evidence (such as 

medical or psychiatric evidence) which was presented to them in simple language free of 

jargon and unduly technical detail. 

In a minority of trials, however, expert evidence and other highly specialised evidence did pose 

problems for jurors. It was not always easy to assess whether these problems were attributable 

to defects in the nature or presentation of the evidence or to the jurors' inability to comprehend 

and absorb it. There were certainly a number of cases where, despite the fact that specialised 

evidence was presented as clearly as possible and was adequately supported by diagrams and 

other visual aids, charts, written documentation and so forth, jurors still struggled to make 
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sense of it. We will discuss these cases in the next section as examples of lack of juror 

competence. 

Nevertheless, our own assessment of the evidence in trials where jurors reported problems 

suggests that their problems were frequently caused, or at least exacerbated, by the unduly 

complicated and sometimes ponderous way in which the evidence was delivered. Indeed, this 

applied to five of the six trials involving expert evidence where problems arose. A number of 

experts presented their evidence in dry technical language, without adequate explanation of 

jargon or the use of clear diagrams or other visual aids. As one juror put it, such experts spoke 

as though they were addressing a group of their peers and thus failed to express themselves in 

plain English. In other words, where problems existed they resulted not so much from the fact 

that jurors lacked the competence to come to grips with expert evidence, but from the fact that 

experts sometimes lacked the skills to adjust their language for, and to make themselves 

comprehensible to, a group of lay people. Thus jurors struggled to concentrate upon and take 

in the evidence and sometimes failed to follow the explanations that were provided. 

It has to be said that such problems in comprehending and absorbing expert evidence were, 

with two exceptions, reported by only two or three jurors at most in each trial; the problems 

were not critical to their overall understanding of the case; and the expert evidence was 

ultimately clarified either by testimony from other experts or by other jurors during 

deliberations. For example, in one case where psychiatric evidence on schizophrenia was 

given, a couple of jurors found the detail difficult to understand, but had their confusion 

clarified by another juror who had a nephew with schizophrenia and thus "knew all about it". 

In another case, where three of the seven jurors interviewed said that they found parts of the 

Crown expert's evidence difficult to follow and that the drawings which he used to explain his 

evidence were "dreadful", their difficulties were resolved by the defence expert: he put the 

issues in plain and simple language which helped them to understand the Crown expert's 

evidence as well. As a result, they eventually accepted the version of events which had been 

put forward by the Crown expert and rejected the defence expert's view! 

In some cases, where difficulties experienced by jurors were attributable to the inherent 

complexity of the case rather than deficiencies in the presentation of the evidence, their 

difficulties might have been ameliorated or overcome if the nature of the transactions or 

procedures to which the evidence related had been explained to them in a factual way before 

the evidence itself was presented. For example, in one complex fraud trial which lasted for 

three and a half weeks, one juror said that she found the financial terms confusing and not 

explained early enough in the trial: 

Initially some of the concepts were confusing and they were later explained but not at 
the stage when it was important to you ... Some of the banking procedures were 
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explained a week and a half or two weeks into [the trial] and I finally understood what 
they were talking about. 

It is, of course, possible that juries will be unduly influenced by expert or specialised evidence 

which they do not have the background or knowledge to challenge or properly evaluate. In 

fact, however, there was only one case where the expert's qualifications seemed to have 

impressed, and perhaps blinded, the jury and led at least some of them to accept his evidence 

uncritically: 

When the defence read out his qualifications, you accept that he's very experienced and 
that he should have a reasonable grasp of what he's talking about. 

Being such a professional person I tended to believe what he said. It gave me the 
impression he was a quite highly educated man and knew what he was talking about. 

In contrast, the responses of jurors in other cases clearly demonstrated that they had been 

willing to weigh up the evidence of experts and to decide for themselves what weight to attach 

to it. They sometimes spoke in highly complimentary terms of the way in which an expert had 

presented his or her evidence, but still ended up rejecting some or all of the expert's 

conclusions. Conversely, they sometimes criticised the expert's manner, but still found his or 

her evidence convincing: 

# In one trial, the accused was charged with manslaughter, and expert witnesses were 
called by both prosecution and defence. The expert witness for the prosecution 
presented his evidence in what the jury regarded as a neutral or balanced way. In 
contrast, the defence expert was regarded as biased and arrogant. Indeed, he was 
attacked by the Crown in cross-examination for being biased, in a manner which the 
judge described as "astounding". Nevertheless, despite the jury's unfavourable reaction 
to the way in which the defence expert presented his evidence, this did not prevent them 
from assessing the evidence properly. They all regarded the defence expert's evidence 
as crucial - as indeed it was - and all ultimately accepted the key elements of it as 
determining the case, despite the biased way in which it was perceived to have been 
presented. 

There were some cases, too, where the jury concluded that the expert evidence simply lacked 

credibility and they accordingly rejected it. For example, in one case where insanity was in 

issue, there were two psychiatrists for the defence and one psychiatrist for the Crown. The jury 

by and large found the evidence of the defence psychiatrists unconvincing and lacking 

substance. One of the jurors said that one of the defence psychiatrists seemed as if he had 

spent too much time with his patients and that his contribution to the trial was very limited. 

Another said: 

I have seen this sort of person before. The big professor, brilliant but very messy, and 
although he may be brilliant you could not trust him at all. He was in a hurry to 
categorise the accused, he had little understanding of the New Zealand system and that 
led him into specific errors that could be objectively assessed, and the judge pulled him 
up on those. I think that undermined his testimony. It was easy to set aside which I 
largely did. He seemed to be very, "This is the big expert's opinion, so there!" - a 'take 
it or leave it' attitude, and I think we all left it. 
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Overall, therefore, to the extent that there were problems with expert and specialised evidence, 

at least some of those problems could well have been overcome if the evidence had been 

presented clearly and succinctly in language which was as simple and non-technical as 

possible. 

INDIVIDUAL JUROR COMPETENCE IN THE ASSESSMENT OF EVIDENCE 

It was difficult to ascertain from our interviews with jurors the extent to which they lacked the 

competence to engage in a proper assessment of the evidence. By and large, they were 

unlikely to admit to their own lack of competence. We were thus able to identify the existence 

of such a problem only when our interviewees reported that other members of the jury had 

failed to grasp or properly evaluate the evidence or when their responses to us enabled us to 

infer that they themselves had failed to do so. Moreover, even when problems in assessing the 

evidence did emerge clearly from our interviews, they were often caused or at least 

exacerbated by deficiencies in the trial process itself which we have already discussed, and it is 

not easy to determine the extent to which the problems would have remained if those 

deficiencies had been addressed. Our data on individual juror competence are therefore 

incomplete and may well understate the extent of the problem. 

Having said that, it emerged pretty clearly from our interviews that in at least 14 of the 48 trials 

there were some individual jurors who lacked the capacity to comprehend the evidence. The 

reasons for their incapacity fell into three categories. 

First, eight jurors in seven different trials either themselves said that they failed, or were 

reported by others to have failed, to comprehend the evidence fully because English was their 

second language and they did not understand some of what was being said. In some of these 

instances, although language problems impeded their comprehension to some degree, the jurors 

still understood the key parts of the evidence and were able to contribute to the discussions of 

the jury. In other cases, however, their language difficulties were obviously more profound 

and drastically reduced their ability to follow the evidence and participate effectively in 

deliberations: 

• In one trial, a juror spoke little English and, in the perception of other jurors, understood 

little of the trial. When they asked her if she understood what was being said, she said 

"Yes", but they doubted whether this was true. 

• There were two jurors on another jury for whom English was a second language. Other 

jurors reported that they did not fully understand the language and concepts used in the 

trial and frequently misunderstood things. Because of her lack of understanding, one of 

these jurors was said to have added at least five hours to the deliberation time. 
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• In a third case, there was one juror who apparently spoke English as a second language 

and did not understand some of the evidence or the instructions on the law. She did not 

participate at all in the deliberations because she had difficulty in communicating her 

views, and she simply went along with the decisions of the rest of the jury without 

question. 

• A juror who spoke English as a second language was interviewed by us. She had some 

difficulty in responding to our questions and clearly struggled to understand throughout 

the trial. She said: 

I cannot understand whole lot. I could understand 90 per cent of [the trial]. 

Secondly, there were five trials in which one or more individual jurors were reported by others 

to have suffered from intellectual or other limitations which impeded their grasp of the 

evidence, even in relatively straightforward cases. The following two cases illustrate this: 

# In the first case the basic issue was whether or not the accused had acted dishonestly and 
although the defence asked lengthy and sometimes confusing questions in cross
examination, the evidence itself was relatively straightforward. Nevertheless, there was 
one juror who not only fundamentally misunderstood the standard of proof, but also 
seemed to have some difficulty in assessing the evidence. Another juror said of him: 

# 

In the first day you kind of get to know the people, and you're not quite sure that 
we were qualified to be making these decisions and wondering how some of the 
people would get their brains around it. But it seemed to work out all right -
except for [one] guy. I wasn't sure how "on to it" he was along the way. He 
didn't quite seem to grab hold of things. But I think his English was fine; he was 
just chattering away happily enough. I think he found it hard to concentrate and 
kind of not let things go by. 

In the other case, which was a two-day trial involving a single charge of wounding with 
intent to cause grievous bodily harm, most of the jury found the trial content fairly 
straightforward. However, a few of the jurors were reported to have had problems with 
the evidence because of their poor understanding of the language being used. Although 
English was their first language, they seemed not to grasp the basic terminology being 
employed through the trial. As one other juror said: 

[The problem was] just their lack of understanding of English, their intelligence 
level. I don ' t think [the trial content] was particularly difficult, but their 
intelligence level, it was just things being said ... their understanding of basic 
English is what I mean. 

In one case, a juror' s problems in following the evidence and in participating in the discussions 

were exacerbated by the fact that she was hard of hearing. The foreperson in the trial 

commented: 

There was a lady who was a bit deaf but she didn't want to come out and say she was a 
bit deaf. It was hard to get information out of her. When we were deliberating and we 
went round to find out what everybody decided in the end she said, "Guilty of murder 
and manslaughter", and I had to stand up and say, ''No, no, you can't have that. It' s got 
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to be guilty of murder, or if you think you've got doubt, it's got to be manslaughter or 
we acquit him", and she was dumbfounded. 

Finally, there were five trials involving the presentation of technical evidence, sometimes of a 

highly specialised nature, which some individual jurors did not have the knowledge or 

experience to cope with: 

# 

# 

In one case, for example, the accused faced multiple fraud charges. The trial took about 
three weeks and deliberations lasted for a full two days. The jury eventually brought in 
'guilty' verdicts on half the charges, and 'not guilty' verdicts on the rest. The judge 
thought that there was ample evidence to convict on all counts. 

The counts related to a number of different property transactions as well as the misuse of 
funds provided to the accused for the purposes of investment. The jury received a 
lengthy charts booklet summarising the prosecution's allegations, and they also received 
a number of ringbinders of documents entered as exhibits. While the jury did not find 
the essence of the fraudulent schemes alleged by the prosecution to be complex or 
difficult to comprehend, they did experience greater difficulty in absorbing the mass of 
detailed evidence and understanding how it related to various charges. In particular, half 
of the jurors said that they had problems in understanding some of the evidence tracing 
the movement and distribution of funds, and sometimes they could not work out where 
the funds came from or who owned them at particular points in time. These problems 
arose notwithstanding the fact that a forensic accountant gave evidence about all of the 
transactions which was clear and succinct and which the jury variously described as 
"thorough", "brilliant" and showing "a remarkable grasp about what the accused had 
been doing". There were also disagreements within the jury room about the law relating 
to different sets of dishonesty-related charges. This confusion and uncertainty about 
both the evidence and the law provoked considerable discussion during deliberations, 
and they were never really resolved. 

Some of the 'not guilty' verdicts resulted from the fact that the jury found one of the 
complainants untrustworthy and they were not quite sure how the funds she had 
provided had eventually been distributed. Thus, even though there was clear evidence 
that the accused had used the funds sent to him in a way which was contrary to the 
purposes intended for them, they acquitted him on those charges. The rest of the 'not 
guilty' verdicts simply resulted from the fact that some of the jury were not clear about 
the evidence in relation to some of the transactions, as a result of which the jury as a 
whole compromised and agreed to bring in 'guilty' verdicts on the lesser charges in 
relation to those counts but to acquit on the major charges. 

Overall, therefore, the limitations of some jurors in this case do seem to have resulted in 
perverse verdicts on some charges and compromise verdicts on others. 

A second case involved an eleven-day trial on a single charge of manslaughter. The 
allegation was that the victim had died as a result of the accused's negligence. The 
numerous witnesses included a number of experts for each side. Both counsel and the 
expert witnesses do seem to have endeavoured to describe the technology at the centre of 
the case in simple terms, and to explain the meaning of specialist terminology, and the 
evidence was arguably presented as clearly as it could have been. However, some jurors 
still had difficulties with the language: 

I felt that some of the expert witnesses did not put it into language that was 
understandable ... It might be simple to them, but it wasn't simple to every man 
and his dog ... I don't think they were thinking too much about us ... I could bore 
them for a couple of hours on some technical things too! 
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In this case, however, the difficulties which a minority of jurors had with the 
technological details were reportedly resolved by other members of the jury. Two 
worked in the area and supplied relevant technical information to other jurors. A third 
was a fairly dominant juror with a university degree who quickly picked up on the 
terminology and technical procedures and answered a lot of questions from other jurors 
about the nature of those procedures. Indeed, he projected such authority and expertise 
that one juror actually believed that he was an expert in the area and she accordingly 
deferred to him on everything. 

The fact that some of the jurors were so reliant on others for an explanation of the 
technology involved clearly carried some dangers. As one juror noted: 

One guy was pretty smart, and other members of the jury were asking him 
questions they should have asked the Court, and if he had given them wrong 
answers - well, who's to say they were wrong or right? He's not an expert in that 
field, but he did have some knowledge about it. That's why I went to the library 
to check for myself. 

In the event, the potential danger in relying upon some jurors who think they have come 
to grips with technical details and specialist terminology in a case did not materialise 
here. The jury quickly agreed on a 'not guilty' verdict; they identified sound reasons for 
that verdict; and their decision was fully in accordance with the view of the judge. 

Another trial, which lasted for three and a half-weeks, involved a number of counts of 
using a document with intent to defraud, and a number of counts of obtaining by a false 
pretence. The jury had three ringbinders full of written documents relating to each 
transaction which was the subject of the charges. Three of the five jurors interviewed 
mentioned that other jurors had problems comprehending aspects of the evidence, and in 
particular the technicalities of the financial transactions: 

To be honest I think there may have been one or two jurors who had problems, but 
that's just a capacity thing, and I did feel at one stage there was one particular 
juror who did have problems, not so much with English but with comprehension. 

Some of these difficulties were addressed by one of the jurors who had prior experience 
in the finance industry and explained to the remainder the difference between pro forma 
and tax invoices and the reasons why they had to be dated and numbered. Despite this, 
the jury attempted to clarify their uncertainty by reference to external sources - a book 
on fraud which was brought in by the foreperson at a relatively early stage in the trial, 
and a dictionary to look up the meaning of key words. 

Even then, the jury spent two and a half days deliberating in a somewhat unstructured 
way, and eventually (after receiving a Papadopoulos direction3 from the judge) brought 
in verdicts which the jurors in interview explicitly acknowledged as compromises which 
resulted from "horse trading" within the jury room: minority jurors who refused to 
convict finally agreed to do so on some counts, in return for 'not guilty' verdicts on other 
counts. 

In a fraud case involving multiple counts, which lasted for four days, the jury deliberated 
for 10 hours (including meal breaks), but failed to reach a verdict. 

The charges related to invoices which were submitted to the complainant company in 
respect of contracting work. Some members of the jury did not fully understand the 
nature of the contracting and invoicing procedures being employed or the extent to 
which they departed from normal practice. One juror did not operate a bank account and 

For a full discussion of the content of so-called Papadopoulos directions and the jurors' reactions to them, 
see below p 226ff. 
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had never had one, so that she had some difficulty in following what the transactions 
were all about. Two or three other jurors were similarly confused about the nature of the 
procedures and the extent to which they were justified. Their difficulties in coming to 
grips with the procedures were exacerbated by the fact that two jurors (who had 
experience in financial and legal procedures respectively) thought that they understood 
the procedures involved and were intent on explaining them to the other jurors, but 
differed in their understanding. Because of the fact that their understanding of the 
procedures differed, their attempts to explain the procedures to the jury appear to have 
done little or nothing to reduce the uncertainty which other jurors felt. As a result, they 
were eventually unable to reach agreement on any of the charges. 

# In a manslaughter case, which lasted for one and a half weeks, the jury deliberated for 
only two hours and brought in a 'not guilty' verdict which accorded with the view of the 
judge. 

There was oral evidence from three different technical experts. Despite the fact that the 
experts used a variety of visual aids, the presentation of the evidence by at least one of 
them was poor and left most of the jury confused. However, even if the expert evidence 
had been presented as clearly as possible, it is arguable that in this case a number of 
members of the jury would still have experienced difficulty in comprehending it. 

Ultimately, however, their lack of comprehension of all of the evidence did not matter. 
They rightly discerned that the circumstantial evidence of the prosecution did not prove 
guilt beyond reasonable doubt, and their verdict was therefore justifiable on the 
evidence. 

Of these five cases where some jurors lacked the competence properly to comprehend the 

evidence, it should be noted that three were fraud trials involving multiple counts, two of 

which lasted for three weeks or more. This certainly suggests that fraud trials pose a particular 

problem. The transactions and procedures which were the subject of the charges were 

frequently beyond the common knowledge and experience of most of the jury. Moreover, the 

evidence was often inherently tedious and necessarily presented in a fairly monotonous way, 

which led to difficulties in concentration. It was also supported by stacks of written documents 

with detailed figures, which juries did not have the time to make sense of during the trial and 

often found difficult to relate to the evidence during deliberations. 

This might be thought to lend support to the claim that juries are ill suited to handle complex 

fraud cases and that such cases should be tried before a judge alone, or before a judge assisted 

by professional assessors with expertise in the area. However, before that conclusion is 

reached, three points about the incidence of juror incompetence in our study need to be made. 

First, not all of the fraud cases in the sample were lengthy or complicated, even when they 

involved multiple counts. There were three others, including one which lasted for five weeks, 

where the issues were straightforward and the jury had no difficulty in comprehending the 

evidence. Secondly, of the five fraud cases which we ourselves regarded as entailing evidence 

of relatively complex financial transactions, two seemed to pose no difficulty for the jury: at 

least those whom we interviewed seemed to have a good grasp of the issues in the case and 

based their decision on a sound assessment of the evidence. Thus, while complex fraud cases 
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posed difficulties for juries more frequently than other sorts of cases, they did not invariably do 

so. Thirdly, not all of the cases entailing inherently complex issues which some jurors found 

difficult to comprehend were fraud cases with multiple counts; two were in fact single charges 

of manslaughter. 

Thus, while our data lend some support to the view that at least some individual jurors (and 

occasionally the jury collectively) lacked the competence to grapple with complex technical 

evidence, it is nevertheless clear that fraud was not the defining characteristic of such cases: a 

number of fraud cases posed no difficulty; and conversely cases other than fraud were capable 

of doing so. Any reform to remove from juries cases which they are likely to have difficulty in 

dealing with would therefore need to be based on criteria other than mere offence category or 

number of counts. 

PROBLEMS IN ASSESSING CREDIBILITY 

As we noted above (p 35), juries were routinely instructed at the commencement of the trial 

that they should focus on the demeanour of witnesses in order to assess their credibility. This 

was often reinforced during the closing addresses of counsel or during the summing up of the 

judge: their attention was often drawn to inconsistencies or contradictions in the evidence of 

the accused or the witnesses and they were asked to consider whether this cast doubt on the 

credibility of the witnesses' account ( although the judge also routinely told them that the fact 

that the witness was lying about one thing did not necessarily lead to the conclusion that they 

were lying about everything or, in the case of the accused, that they were guilty). 

In practice, as Table 3.3 shows, most jurors showed no reluctance to assess credibility. Only 9 

(18. 7 per cent) of the verdicts were based primarily upon independent evidence which did not 

require any real evaluation of the credibility or reliability of the testimony of the parties 

directly involved; 17 (35.4 per cent) were based partly upon credibility and partly upon the 

support lent by independent circumstantial or other "hard" evidence; and 14 (29.2 per cent) 

were essentially based on an assessment of the credibility of the accused or witnesses alone. 

Table 3.3 Assessment of Credibility 

Number Percentage 
Verdict essentially based on assessment of credibility alone 14 29.2 
Verdict based partly on assessment of credibility and partly on 17 35.4 
other independent evidence 
Verdict based primarily or solely on other independent evidence 9 18.7 
Verdicts derived from refusal or reluctance to assess credibility 8 16.7 
Total 48 100 

In all but three of the cases where the verdict was based essentially or partly on assessment of 

the credibility of the parties directly involved, jurors all indicated that they assessed the 

credibility of the evidence carefully from both the content of the evidence and the way in 
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which the witness acted in the jury box. Witnesses who seemed to be frank, forthright and 

genuine and who gave consistent evidence were believed and were generally relied upon: 

I felt he [the accused] was remorseful for having got involved. I felt he was worried. 
The video evidence was ... invaluable in that it was done very quickly after the event 
and he was very keen to help and he came across to me as honest, and that helped sway 
me and the others in the ['not guilty'] decision. 

[The verdict] was all to do with [the complainant] really, herself, her emotions. Her 
answers were clear, confident. When she was questioned she never hummed and ha'ed. 
We all felt it must have happened to her. 

In contrast, witnesses who contradicted themselves, were defensive or evasive or became 

annoyed with cross-examining counsel, were generally regarded with suspicion and as a result 

frequently disbelieved: 

[The accused's lies] probably made me even more sure that she had done it. If she'd just 
told one story . . . but then to tell a completely different one as well, you felt, just how 
silly does she think everyone is? 

To start off [the complainant's evidence] sounded very credible, but as he went along it 
got worse ... We didn't find out anything until he was cross-examined. It was dramatic 
... The way he lied was devastating ... He was being deliberately obtuse, he was trying 
to be cunning and he lost credibility with me through doing that. Because of the 
importance of his evidence it became a problem ... He let himself get caught up in what 
the defence counsel said and at the end I didn't feel comfortable about anything he said. 

[The undercover police officer] couldn't avoid showing his dislike for the accused which 
of course made the accused's case a bit more believable ... The evidence was very 
strong - what he was saying was very believable, but lots of little things tended to cast 
possible doubts. 

In one case, where the accused was charged with wounding to intent to cause grievous bodily 

harm, the jury reached the view that the accused and the victim had had a previous drug

dealing relationship, and were both trying to hide the true story. Indeed, the jury thought that 

the victim was under the influence of drugs while giving evidence. The jury evaluated the 

credibility of the testimony of all the witnesses and decided that no-one could be believed. The 

foreperson commented that "the difficult aspect of the trial was deciding who was telling lies 

and who wasn't, and unfortunately they were all telling lies". This was supported by another 

juror, who said, "There were so many lies told in Court that day, that I'm surprised the Bible 

wasn't smoking". Because the jury concluded that they could not believe any of the witnesses, 

they decided that there was insufficient evidence on the main charge and that they were left 

with a reasonable doubt. They accordingly acquitted. 

In four trials, one or more jurors specifically mentioned that they assessed credibility at least in 

part by reference to the body language of the witness: 
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A juror in one case was sceptical of the evidence of a police officer and was initially 
reluctant to agree to a guilty verdict for that reason. He expressed his reservations as 
follows: 

Subjectively I felt that he was not credible at all. He let himself down, not so 
much by what he was saying but how he was saying it. He appeared to be 
evasive. He wouldn't look at the lawyer in the eye and to me his hands were 
fidgety, and when you were just sitting there and all you're doing is just listening 
and looking, and just taking into account the looking side of it, he didn't come 
across that well. 

In another trial, a number of jurors mentioned that they watched the body language of 
the complainant, a 12 year old boy, and determined from this that he was telling the 
truth. One referred to the importance of this in their deliberations: 

When we talked about our experience as adults of body language we can normally 
sense truth, we can sense uneasiness . . . [Interviewer: So for you he was up there 
and telling it the way it was?] Yes, absolutely, totally. 

In contrast, the jury assessed the accused as "just a bad liar", with one juror saying: 

I was watching his body language the whole time. He would shrug and if he was 
being challenged about touching [the complainant], there would be a slight flush 
to his face and his head would go down ... 

In a third trial, which involved a number of charges of indecent assault on girls, the body 
language of both the accused and complainants was a particularly important component 
in the assessment of credibility. In particular, one complainant who hunched down into 
her jacket and spoke very quietly impressed jurors as "vulnerable and genuine", and one 
said that she "got quite emotional as she gave her evidence". 

The fact that witnesses contradicted themselves or were proved to be telling lies did not 

necessarily mean that their evidence as a whole was rejected. In determining whether they 

should be believed or disbelieved, jurors in the main were prepared to look at all of the 

surrounding evidence, including any reasons there might be for their lies or contradictions. In 

some cases, they recognised that a witness was fudging the evidence, either because they were 

acting in self-preservation or because they were covering for someone else. Because the 

consequent lies and contradictions were explicable in these terms, they accepted other aspects 

of the testimony where it was consistent with other surrounding evidence. In one case, too, 

they reached the conclusion that discrepancies between evidence given by the accused in his 

videotaped interview with the police and the evidence he gave on the stand resulted from the 

fact that the police had tried to trick him or bully him, as a result of which he was not thinking 

straight, whereas he presented as truthful and open, albeit a bit confused, on the stand. In 

contrast, where lies or contradictions were not explicable in this way, jurors were naturally 

more willing to regard them as casting doubt on the credibility of the witness more generally. 

For example, in one case the accused told several different versions to the police of what had 

happened during the incident, and all of the jurors interviewed said that this affected her 

credibility and, when combined with other evidence, led them to a 'guilty' verdict: 
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I did feel ... that one lie makes you a liar ... that one lie made over here doesn't mean 
that all this over here isn't truthful ... But one lie makes you a liar and from my 
perspective that meant that everything she said had to be put through a filter of, "Is she 
lying again?" 

It was just a general impression. We didn't look at her and say, "She told lies, she's 
guilty", but I think it definitely came into it. 

To a certain degree, if a person tells lies and then [they have] admitted they told lies and 
then they tell more, it did to a certain degree affect her credibility. 

Overall, therefore, in a substantial majority of trials, juries as a whole appeared to weigh up the 

reliability of testimony in the light of other evidence; to take lies and contradictions into 

account in assessing credibility without placing undue weight upon them; and to reach a 

balanced assessment of the evidence as a whole. 

In a minority of trials, however, individual jurors, and in some instances the jury as a whole, 

clearly found the assessment of credibility problematic. In this respect, there were two quite 

different sorts of difficulties. First, in two of the trials where the verdict was essentially based 

on credibility alone, and in one trial where it was based partly on credibility, it appears that 

some jurors were unduly influenced by discrepancies in the complainant's testimony, which 

led them to reject the prosecution case without regard for independent evidence about the 

nature of or reasons for the accused's actions. In other words, they reacted adversely to the 

impression left by the complainant and allowed that to sway their verdict, apparently without 

paying sufficient attention to other evidence which provided support for aspects of what the 

complainant alleged. In all three of these cases, the 'not guilty' verdicts which were brought in 

with relation to some or all of the charges were contrary to the judge's view of the evidence 

and, on the basis of our own assessment, questionable or perverse. 

Secondly, jurors were frequently frustrated when they did not get definitive evidence -

especially what they described as "hard evidence" - to enable them to assess the versions of 

events presented by the witnesses for prosecution and defence. In three cases, there were 

individual jurors who were extremely reluctant to base a 'guilty' verdict on an assessment of 

credibility, in the absence of other definitive evidence to support their view, and had to be 

persuaded by other jurors to do so. More importantly, as can be seen from Table 3.3, there 

were a further eight trials in which the outcome was dictated by a refusal or a reluctance to 

assess credibility: five resulted in 'not guilty' verdicts on the particular counts, and three 

resulted in hung juries. In these cases, even when they were satisfied that a complainant was 

telling the truth, and said that they were sure of the accused's guilt, they often looked for 

tangible evidence to verify their view and felt that, in the absence of that, the charge could not 

be "proved": 

I certainly thought he was guilty, but I wasn't sure whether he could be charged 'guilty' 
because of the lack of real physical evidence, and I wasn't sure until the summing up 
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that if you substantially believe what they said is true then that is enough. Up until that 
point I actually had a problem. I was awake most of the night before thinking, "I'm 
convinced he did it, but how are we going to pin it on him because there's nothing?" 

I remember thinking that [the complainant] thought she was telling the truth. It was 
plausible. I believed what she said. I think we all did. It was the evidence she presented 
that led me to believe the accused was guilty. If the case relied on his word against hers, 
I would have found him guilty . . . [But the Crown closing address] relied on the strength 
of the two complainants' testimony and we concluded that this was not enough. 

At the very end I thought we would have to bring in a verdict of 'not guilty' as there was 
insufficient proof to convict on those charges. I believed that something had happened 
... One person thought with the complainant's evidence that if she said something in 
particular or in detail then that would be proof that it happened ... [But the jury in 
reaching its verdict emphasised] the fact that there was no corroborating evidence for 
each of the girls' testimony, no physical evidence. 

The more it was talked about, the more I just felt the Crown hadn't shown in hard copy 
[ our emphasis] what should have been charged by the accused and what had been 
charged by the accused to the [complainant]. They hadn't proved it. 

Judges routinely instructed juries during the summing up that in assessing the evidence they 

should apply their commonsense and experience of the world. However, as we note below (see 

p 208), this did not usually resolve jurors' problems in assessing credibility. In a couple of 

cases, the judge's instruction was used by a majority of jurors to persuade the minority that 

hard evidence was not actually required. In other cases, however, it was interpreted to mean 

there was actually little evidence on which the jury could convict. 

In summary, credibility did not pose a problem for most jurors. However, in two cases, undue 

weight was placed upon a perceived lack of credibility, and in eleven other cases the absence 

of other direct "hard evidence" to prove guilt led to a reluctance to assess credibility and to 

draw inferences from indirect or circumstantial evidence. Existing judicial directions on the 

drawing of inferences and the need to apply commonsense and life experience generally 

appeared to make little difference to this: to the extent that jurors assessed credibility properly, 

they did not mention referring to the approach which the judge had told them to take; to the 

extent that they reported problems, there were only a couple of instances in which the judge's 

directions were used to resolve these problems. 

THE IMPACT OF GENDER AND CULTURAL ISSUES IN THE 
ASSESSMENT OF EVIDENCE 

There were only four trials in which cultural issues relevant to the assessment of evidence 

emerged. Jurors in their interviews with us gave no indication that they approached those 

issues in a monocultural or biased way. They were generally conscious of the possibility of 

cultural differences and tried to take them into account in assessing the evidence. However, 

some jurors did feel handicapped by their ignorance of the way in which responses to particular 

situations varied from one culture to another. This is well demonstrated by two cases in which 
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both the complainants and the accused were Samoan, and much of the evidence was given 

through interpreters: 

# 

# 

One trial involved charges of rape and indecent assault on girls under the age of 16. The 
jury was acutely aware of the difficulties posed by the language being used by counsel 
and the way in which it was interpreted. They also expressed reservations about their 
ability to assess the demeanour of witnesses from another culture: 

It just would have been handy to know what the interpreter said to [the 
complainant], how she phrased the questions, because of course that can make a 
big difference. It would have been handy to have a Samoan person there to 
explain certain things to us. 

I was being very cautious about body language too, and I kept saying to the 
others, "Samoan body language is different - it is different in different cultures", 
and I worked a lot with Samoans but I still didn't feel able to judge [the accused's] 
body language. 

In another trial involving counts of indecent assault on girls under the age of 16, the 
accused was related to the complainants. One particular issue which the jury confronted 
was that the eldest complainant had given contradictory testimony about one aspect of 
the alleged incident. When asked by the prosecutor to explain this contradiction, she 
said that "It's very hard for me because he's my [relative]". The jury talked about the 
fact that the complainant and the accused were both Pacific Island; that the accused had 
a position of authority and status within the Pacific Island community; and that the 
complainant was probably embarrassed and trying to reduce the shame on the family by 
downplaying the seriousness of the assault while giving evidence. The majority 
persuaded the minority of this view. 

Some also expressed concern that jurors speculated about other cultural responses and 
leaped to conclusions without a strong foundation: 

People were relating it to themselves and what they knew happened in a Pacific 
Island family which to me was completely wrong. 

So far as we could discern, there were no systematic gender differences in the understanding or 

interpretation of the evidence. There were a couple of cases in which individual male jurors 

expressed strongly sexist views about either their fellow jurors or the nature of the case. For 

example, in one case involving multiple counts of indecent assault against girls under 12, one 

male juror was most reluctant to agree to a 'guilty' verdict. Although he agreed that the 

offending had occurred, he felt that it was minor and did not, in his view, have a strong effect 

on the complainants. He expressed his views as follows: 

They [the complainants] weren't penetrated ... If anything ties it down to experience, 
they would be better off for it. The parents never noticed a change in them. Mentally I 
don't think it changed them. They have jumped from primary school to intermediate, a 
whole new world with boys that are maturing, and the small things the [accused] did, if 
he did them, aren't enough to lock him away, and so that was my train of thought and 
the fact that his life was ruined from the time that we said, "OK, he did that", that was 
classed as an indecent assault, touching the bum, thighs and that. To me, we were 
already hanging him. 
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Apart from these isolated examples, there were really only four cases in which there was a 

more general gender split in the approach to the case within the jury: 

# 

# 

In a trial where the charge was assault by a male on a female in the course of a domestic 
dispute, the defence was essentially one of self-defence. There seemed little doubt that 
the complainant herself had applied force to the accused. But the particular blow which 
was the subject of the charge was nevertheless delivered to the back of the complainant 
as she was walking away. The jury comprised nine men and three women. All nine men 
and one woman decided that there was a reasonable possibility that self-defence was 
available. The other two women, however, held out for a 'guilty' verdict, as a result of 
which the jury was hung. While the majority of jurors framed their view in terms of the 
instructions in relation to self-defence and assault provided by the Judge, it seems 
probable that their interpretation of "force" and "reasonable force" was dictated by their 
own preconceptions as to what was acceptable in the context of a relationship dispute. 
As one of the minority jurors said in relation to the majority view: 

The jury was made up of nine men and three women, mainly older men. I mainly 
felt that they thought a slap around the ear for a woman was OK. They did not 
stick to the law. 

Interestingly, this case proceeded to a re-trial, in which a 'guilty' verdict resulted. 

In the second case, which concerned charges of rape and indecent assault, some male 
members of the jury had fundamental problems in grasping the significance of the 
medical evidence. 

The accused had a venereal disease, but the medical tests did not show conclusively that 
the complainant had the venereal disease as well, although they did suggest some type of 
infection and did not rule venereal disease out. This led to debate and confusion 
amongst the jurors. In fact, two of the worrien jurors said that they had to explain the 
medical evidence to the male members of the jury: 

There were other questions that could have been asked [ of the doctor] to perhaps 
make things clearer for the people who don't know about female anatomy, 
particularly for the men ... They just wouldn't believe that it could not be thrush 
... I think it was a big stumbling block for some of the men. One in particular just 
couldn't see past that point, that they hadn't found [ the venereal disease]. 

They just couldn't get round the fact that [the venereal disease] didn't show up 
conclusively in the victim, and that was particularly difficult for one of the jurors 
who went on and on and on and on about it. We just couldn't stop him about it, 
and therefore he had trouble with the rape, but he was happy convicting him on 
assault charges. 

The females in the room would explain to the guys what thrush was and we were 
saying that the doctor had given the victim antibiotics to take, and of course if it 
was thrush it would make it worse, so in that way we would explain a bit to them. 

Generally, they had a lot of trouble with the medical evidence. They couldn't get 
agreement on it because they didn't understand it. Some of the members of the 
jury brought along some medical data to try and help us themselves. 

The jury sent out a question about the medical evidence to the judge during deliberations 
and had the evidence read back to them, but only one of the jurors thought that the 
response was helpful, and some members of the jury still seemed to have difficulty with 
the fact that venereal disease had not been conclusively shown. 
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# Both the male and female jurors in the third trial suggested that in general terms women 
thought differently from men and were inclined to see different sorts of evidence as 
important to the case. One female juror suggested that men tended to be more analytical, 
while women tended to approach things in a more emotional frame of mind. She went 
on to say that she wanted a male foreperson because she would "prefer a man to be in 
charge". 

# In the fourth case, which involved indecent assault on girls under the age of 16, there 
were clear gender differences in the approach to the evidence. All of the jurors who 
were uncertain about the appropriate verdict at the outset of the deliberations were male, 
and some of them had difficulty in understanding why a girl who had been indecently 
assaulted would not report what had happened immediately. The timing of disclosure by 
the victims was therefore problematic for them. Other women jurors said that they could 
understand how difficult it would have been for the young women to disclose the 
offending, and they had tried to explain this to the dissenting men. They ultimately 
managed to convince them that there were good reasons for the delay in lodging the 
complaint, and the accused was ultimately convicted on all counts. 

In general, therefore, gender and cultural issues arose only infrequently during trials. Where 

they did so, they did cause some problems for individual jurors ' understanding and 

interpretation of the evidence, but these problems were almost invariably overcome during the 

deliberation process. 
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CHAPTER 4 

JURORS' PARTICIPATION IN THE TRIAL 

As we noted above (p 22), only a minority of jurors ( 44 per cent) had either sat on a jury 

previously or had otherwise had some prior contact with or experience of the criminal trial 

process. As a result, the majority of jurors had little idea of what to expect during the trial and 

as a result many felt unprepared for the experience. As "one-shotters" rather than "repeat 

players" in the courtroom (Galanter, 1974), they found the procedures and rules unfamiliar and 

unexpected; they were often unsure whether or how they could have their queries or concerns 

addressed; and they sometimes felt a sense of powerlessness in the face of judges, counsel and 

court staff. In short, a significant number of jurors made comments which suggested that in 

one way or another they felt marginalised during the trial and perceived themselves to be 

bystanders rather than central players in it. As one juror put it, they simply did not feel "part of 

the system". Indeed, one particularly critical juror commented: 

They seemed to treat the jury with disdain, almost as if, "Why are you here? ... 

The most concrete manifestation of this feeling of marginalisation was fairly frequent criticism 

of aspects of the physical amenities and services provided for jurors, an issue which we discuss 

in Chapter 10. In addition, jurors' perceptions that they were bystanders rather than 

participants in the process were reinforced in four other respects: 

• Some of them found the number of delays, for legal argument or other reasons, 

excessive, and commonly also reported that they were kept in the dark about both the 

reasons for and the likely length of those delays. 

• Some jurors felt that they were being given an incomplete picture of events because 

counsel and the judge were withholding important information from them, usually for 

reasons which they did not understand. 

• While the vast majority of jurors wanted to ask questions or seek clarification of issues 

during the trial itself, most did not think that it was appropriate, or did not think that they 

were permitted, to do so. 

• Similarly, juries found the process of asking questions or seeking clarification during 

deliberations unduly formal and inhibiting, suggesting to them that their concerns would 
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be addressed only grudgingly or under sufferance. As a result, while many juries did ask 

questions during deliberations, others refrained from doing so, even though they were 

uncertain about or disagreed on aspects of the law or the evidence. 

We will discuss each of these areas in more detail. 

DELAYS DURING THE TRIAL 

Delays during the trial were common. Generally these occurred because of the need for legal 

argument about the admissibility of evidence or about an application for the discharge of the 

accused under section 34 7 Crimes Act 1961. Sometimes, however, delays arose for other 

reasons - for example, because the Judge or counsel had other obligations, because the 

accused or a juror was unwell, or because a juror needed time to attend to some personal 

matter. Most jurors simply accepted such delays as an inevitable part of the trial process. 

Where delays were for the purposes of legal argument, jurors generally recognised that these 

were necessary from time to time to determine whether evidence was relevant and admissible: 

As jurors, it's easy to cloud us and it's better that we get only what we're supposed to. 

Most, too, simply accepted that the issues which were the subject of legal arguments were 

matters for the lawyers and not their concern: 

[Consultation between lawyers and the judge] was simply part of the process ... They 
just didn't want the jurors to be involved in it. 

Some even saw the delays as a welcome break from the intensity of the trial, or as a good 

opportunity for the jurors to discuss things. However, a few did note that, although they 

recognised that the legal arguments were none of their business, they were still "nosey" or 

curious and speculated about what was going on: 

It provided the jury with a bit of mental gymnastics just figuring out what [the legal 
argument] was all about. 

We were all puzzled as to what [the discussion between judge and counsel] was and 
whether or not on Monday they would sit us down and say, "This is what we decided on 
Friday", but it was never mentioned again. We did wonder what it was and whether it 
would have any bearings on our deliberations. 

You did wonder what they were discussing that perhaps we weren't hearing because we 
seemed to be getting so much information from the witnesses and the lawyers and so 
forth, and you thought, "Good God, what on earth are they talking about now?" 

Even though they accepted the need for delays, some jurors still found the delays irritating and 

frustrating and said that it affected their concentration and caused them to "lose the flow" of 

the evidence. Much more importantly, although there were only four trials in which a majority 
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of the jurors who were interviewed were highly critical of delays, there were 18 in which at 

least some jurors took this view. 

On the one hand, a significant number of jurors thought that delays during the trial were 

excessive and demonstrated disorganisation. In particular, they noted that such delays wasted 

time and thus failed to show proper respect to jurors, some of whom were busy, conscious of 

the value of their time and anxious to get back to work: 

There was a certain amount of information that jurors don't need to know which I 
respect, but a two and a half-hour lunch-break ... is a 'bit on the nose'. I mean, we 
understand that juries had to be dismissed for the legal chit-chat that goes on behind 
closed doors, and all that sort of stuff, but I felt there was just a tad too many. I thought 
they should have got their shit together before they walked through those doors. 

[They should] somehow cut down the time wasting. It seemed like an horrific amount of 
down-time and it's just like it's in the 19th century compared with, like - time is so 
precious today. 

They should have been able to get their act together before the trial started ... They're 
paid enough for it. 

On the other hand, some jurors, while recognising that the delays themselves might have been 

necessary to resolve legal issues or to deal with an urgent matter in another courtroom, were 

nevertheless strongly critical of the way in which the jury was treated during those delays. A 

number said that they were told neither the reasons for delays nor how long they might last for, 

so that the jury was left completely in the dark about what was happening: 

It was a shambles. We were being kept in the dark obviously, although we believed that 
this was our purpose in life. 

I thought it sucked because we got put into a little room. We weren't told how long we 
were going to be in there. If we were in there for over half-an-hour, I would have 
knocked on the door to say, "Oh, this is going to take another 20 minutes, so just sit tight 
and we'll be back later", but, no. 

The first two witnesses called were in the stand for a day and a half, so after all that time 
we would have liked to be included in the discussion [between judge and counsel] ... 
We had sat there for three days and had listened to all of this, and then all of a sudden 
something crops up that they all have to discuss and they go out and come back and then 
start listening again. It makes you feel a bit ... well, "Why aren't they telling us? 
We've sat here for a long time." You do get that feeling. If it was a short trial it 
wouldn't have mattered a damn. 

Of course, where delays were caused by legal argument, it was often inappropriate to explain 

to the jury the reasons for the delay, since the admissibility of evidence was usually being 

challenged on the basis of its unduly prejudicial impact upon the jury, so that advice of the 

reasons for the delay would have produced the very prejudice which was the issue under 

discussion. Nevertheless, it was usually the case that some advice in general terms could have 

been provided without prejudice to the accused. Moreover, in at least one case the failure to 

provide advice, presumably because of fear of prejudice, was actually counter-productive. The 
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jury was sent home early while the Judge heard an application from the defence under s 347 

Crimes Act that there was no case to answer. The application was declined; it was reported in 

the newspaper the next morning; and the jury were left to draw their own conclusions about the 

significance of the application and the judge's decision on it. It would have been much better 

for the Court to provide a correct explanation of its nature and significance. 

More effort could also have been made to keep the jury informed about the likely length of 

their delay. Moreover, in cases where the delay was not caused by the need for legal argument, 

the failure to advise the jury of the reasons for the delay could not be justified by the need to 

avoid prejudice. For example, in one case, where a jury was sent home early because the 

accused was unwell, they were not told about this and read it in the newspapers the next 

morning: 

Nobody bothered saying why the delay was [occurring] and yet you read about it in the 
paper the next morning, so why not just say, "The accused is not well" ... ? I don't see 
the point in it being a secret. 

In addition, a very small number of jurors objected to the fact that, when the trial was delayed 

for the purposes of legal argument, the jury were taken back to the jury room so that the issue 

could be debated in open court in their absence. They said that this made them feel "like a 

spare part" and that it would be much better for the judge and counsel to have any legal 

argument in chambers: 

We felt like we were being yo-yo' s, going backwards and forwards constantly. 

You sort of get shunted into that little room, then you get shunted out again. 

THE WITHOLDING OF EVIDENCE 

The vast majority of jurors believed that relevant information was not being elicited from 

witnesses, that contradictions or inconsistencies in the evidence were not being properly 

explored, or that other information relevant to the case was not being introduced into evidence. 

As a result, they simply felt that the story they were trying to construct on the basis of the 

evidence was incomplete - a book with some of the pages ripped out. 

In a number of cases where jurors thought that important evidence had not been adduced, it 

was difficult to discern from their comments why they thought that this had happened. A few 

certainly seemed to regard it, fatalistically, as simply a feature of the trial process which it was 

not their job to question. Others attributed it to deficiencies in the presentation of the case by 

counsel, or more generally to the incompetence of counsel. 

However, in 16 of the 48 trials at least some jurors formed the view that evidence was 

deliberately being withheld from them. Sometimes they recognised this simply as a question 
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of tactics; it appeared to them that counsel stopped a line of questioning before it elicited 

answers which might damage their case: 

The way we were thinking through things and the way the lawyers were putting it - you 
felt an urge to put up your hand and say, "Excuse me, say that a different way, or clarify 
it a bit more", because they were only asking the questions to get the answers they 
wanted. 

I notice with lawyers they go as far as they need to go with what they want to do, but it 
leaves a state of uncertainty amongst the jurors because they're expecting more 
information, and all of a sudden it stops and goes away on a tangent somewhere else ... I 
would have really liked to have just got a little bit deeper with that question, just to have 
it right in my mind ... I know with our trial there was a point in the trial where an 
incident happened but they didn't get into it deep enough ... I think we clarified that 
later, but it wasn't through a question. I think we came to an assumption just from the 
evidence, even though it wasn't clear. 

A lot was left out by prosecution and defence because of the possibility of doing damage 
to their side. 

On other occasions, however, jurors perceived that information which they suspected to be 

both relevant and known to counsel and the judge was being deliberately withheld from them 

for reasons which they did not quite understand: 

There's lots that they won't tell us, that's really obvious ... 

The jury came to the conclusion that they had bigger fish to fry than what was going on 
there. 

The accused's relationship with [D] - that came up a couple of times, and it kept getting 
wiped off. It got stopped ... We wondered whether that had a bearing on his actions, 
and also another person brought up drugs, but that was never pursued too ... And it's 
trying to keep exactly to the facts, yet at the back of your mind part of you is wondering, 
"Did that have a bearing on his actions?" 

They came out with a new revelation sort-of thing, and the Crown Prosecutor just didn't 
push it, or it just stopped dead . . . It was just cut off, just like that, and it left you 
thinking, "Does that have a bearing, and why did they cut it off?" 

So we're thinking that there's something else going on here, but no-one's telling us, no
one's interested in the truth. 

Of course, the fact that there were perceived gaps in the evidence does not necessarily mean 

that there were deficiencies in the presentation of evidence or that there was actually a 

conspiracy to hide knowledge from the jury. At least in part, the perception of many jurors that 

they were not getting the full story arose from the fact that, by and large, they perceived the 

trial in inquisitorial rather than adversarial terms. That is, they saw the trial process and their 

role in it as being to uncover the whole truth - including the surrounding circumstances, the 

background and the "colour" which would bring the incident to life - rather than to assess the 

version of events presented by the parties. They were therefore frustrated when they did not 

get definitive evidence which would enable them to do that. Because of this, some of the 
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perceived gaps were actually simply background flavour - peripheral contextual elements -

which might have helped to bring the incident to life, or to explain it to the jury, but would not 

necessarily have assisted them in determining the relevant facts in relation to it. Indeed, as we 

shall see below (p 162), a few jurors wanted to know about the previous convictions of the 

accused for this sort of reason - not as evidence predictive of current criminality but rather 

simply as a piece of information required to flesh out the full picture. Some of the perceived 

gaps, too, related to information which was simply unknown or could only have been provided 

by persons who were unavailable or unwilling to act as witnesses. For example, in one case 

the jury were critical of the fact that they did not receive a piece of evidence which was known 

only to the accused, but he chose not to give evidence. They complained about the fact that he 

provided the information to a journalist in interview after the trial! 

However, in some cases the jurors' perception that relevant evidence which might have been 

available was deliberately being withheld from them was in fact correct: counsel either clearly 

avoided a particular line of questioning for tactical reasons or did not introduce evidence 

because it was inadmissible. 

Generally, the fact that individual jurors, and in a couple of instances juries collectively, had 

this perception did not really matter. Notwithstanding the odd bit of idle speculation, juries 

usually simply accepted that they had to work with, and confine themselves to, the evidence 

available to them. Nevertheless, in a small minority of cases it did have a significant impact in 

three different ways. 

First, when there was a debate about the admissibility of evidence which led to its exclusion, 

some juries did idly speculate about what that evidence might have been, and a couple of jurors 

noted that this actually tended to focus the jury's mind on that issue, so that they attached more 

weight to it than they would have done if the evidence had actually been admitted: 

It is frustrating sometimes not being able to hear the objections being raised, although I 
can understand why. But it is hard to put it out of our mind, and particularly if it is 
something contentious, then it really sticks in your mind more, and in some ways it gives 
it a little more weight. And if one side is trying to bring it in and the other objects, then 
you think it must be bad. 

Secondly, there were three cases in which the perceived gaps in the evidence led the jury to 

draw unjustified ( or at least speculative) conclusions which did influence their deliberations. 

For example, in one case where there had been legal argument in the absence of the jury about 

the admissibility of the accused's previous convictions, two jurors reached the conclusion that 

counsel were discussing a plea bargain and were both surprised when the case continued. 

Subsequently, the jury as a whole mistakenly received an earlier version of the indictment with 

the name of the accused and the name of the key prosecution witness as co-offenders. In the 

light of these incidents, the jury seem to have concluded that they had not been given all of the 
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facts, and at least two jurors indicated that this discovery influenced them in reaching their 

'guilty' verdict (although it is not at all clear what the nature of the influence was). 

Thirdly, whether or not jurors were in fact influenced in their deliberations or in their verdict 

by perceived gaps in the evidence, that perception nevertheless led some of them to feel that 

they were marginalised in the process - as one juror put it, simply "stuffed dummies" listening 

to and weighing up what the parties chose to present to them - so that their experience was 

frustrating rather than satisfying. In particular, some felt that they were unable properly to 

fulfil their function; while in their eyes they were supposed to be uncovering the truth, the 

parties and the judge instead seemed to be playing some arcane game according to rules to 

which they were not privy - a game in which they were merely the audience but were still 

expected to decide what the final score was. These feelings were particularly pronounced in 

one trial where the j wy had been directed that insanity was not in issue, and that they could not 

consider the accused insane. They were especially upset by the fact that the accused at the end 

of the trial was remanded for psychiatric assessment anyway, which led them to conclude that 

everyone else did, in fact, think that he was insane and that there had been some hidden agenda 

in the trial of which they were not made aware: 

Me and a whole lot of others feel almost used to a point, because I think the Crown had a 
certain idea of what was going to happen. We were just a part of the process, and you 
feel like you were taken as a sucker to a certain degree. You sat there, you can only 
learn from the evidence they want you to have, and then they come up with some 
decision that turns out that the guy's going to get help. Well, hell, that would have made 
it so much better for us. For a start I wouldn't have been in tears over the weekend, and 
it would have saved a lot of nasty arguments ... and I wouldn't have had a horrible 
disagreement with [another juror] who'll go off thinking I'm an arse-hole to be quite 
blunt ... You feel a bit used and abused to a point because you're just a pawn in a game 
and you think that the system's a bit stupid. I would like [to know] if it was evident that 
the guy needed help and was going to get it. 

We felt quite ignorant of a lot of facts, and the minute we gave our verdict suddenly the 
court leapt into action and it was likely that they thought he was crazy anyway and they 
were putting in the 'crazy clause', and I think it upset quite a lot of the jury that we 
weren't allowed to consider him crazy, and yet he obviously was considered crazy ... I 
felt quite a lot of respect for that judge, so therefore I could respect where he was 
coming from . . . and I did feel that he knew more than we knew, or were allowed to 
know, but we were very frustrated at not knowing enough, very frustrated. 

ASKING QUESTIONS AND SEEKING CLARIFICATION DURING THE 
TRIAL 

In order to clarify issues about which they are uncertain, or to obtain information to clarify 

ambiguities or gaps in the evidence presented, juries are entitled to ask questions during the 

trial. However, as we noted above (p 34), judges in their opening instructions only 

infrequently mentioned that jurors could do so, and when they did they focused on the 

procedure for asking questions during deliberations rather than the trial process itself. The jury 

booklet does indicate that the jury may ask questions during the trial, but it focuses exclusively 
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on the right to ask questions directed to particular witnesses - rather than, for example, 

questions seeking clarification from counsel or of the judge's comments. Moreover, it 

indicates that questions from the jury are "most unusual". 

Given the rarity of judge's instructions on the issue and the fact that few jurors had read the 

jury booklet carefully, it is scarcely surprising that, as Table 4.1 shows, a majority of those who 

gave a response on the issue said that they were not told whether or not they could ask 

questions. Moreover, a few of those who said that they were told seemed to have got the 

information wrong: seven said that they were told that they could not ask any questions until 

deliberations; and a further three that they could ask questions by putting their hands up. 

Table 4.1 Advice on Asking Questions 

Whether or not given advice Number Percentage 

Told 126 40.4 

Not told 154 49.4 

Total 312 100 

As we have already noted above, the vast majority of jurors believed that not all relevant 

information was extracted from witnesses and that ambiguities in their evidence were not 

always adequately explored and resolved. As a result, as Table 4.2 shows, as many as 79 .2 per 

cent of jurors said that they wanted to ask one or more questions during the trial. 

Table 4.2 Proportion Wanting to Ask a Question During the Trial 

Number Percentage 

Wanted to ask a question 247 79.2 

Did not want to ask a question 56 17.9 

Did not specify /no information 9 2.9 

Total 312 100 

When these jurors were asked why they had not asked questions, a few recognised that their 

questions were in fact irrelevant or otherwise inadmissible, and a significant number also said 

that their questions were answered by other jurors or by evidence presented later in the trial. 

However, by far the most common reason for not asking questions (given by 40.9 per cent) was 

that they thought that asking questions was the lawyers' job and that they were not permitted to 

do so because it was not "correct protocol". Many of their comments in this respect 

graphically demonstrate the more general feeling of powerlessness and marginalisation which a 

significant number of jurors experienced: 

I assumed that we were there to listen to the evidence. We were not to be active 
participants. 
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I presumed we had to sit there and shut up. 

We felt that we couldn't ask for more evidence that we wanted. I don't know why we 
felt this way, but we felt so cut off not being able to talk to the judge. He didn't feel 
approachable. We were locked away and left to make a decision. 

The judge at one point before we went to see the scene said that we should treat it as the 
courtroom, and there will be no talking. We could discuss things amongst ourselves off 
to one side but ... there would be no talking, and I took that as [meaning] - and so did 
everybody else - that we were not able to ask questions. 

After a while we were getting the impression that we just sit there and listen to what's 
actually happening and that's all we judge, whether we want to know more about events 
or not. We got that feeling, so that's all we did. We didn't ask any questions at all. We 
sort of got the impression that it's not our place -we're not the lawyers. 

I wouldn't have thought [ asking a question] was a possibility. I thought it would be 
contempt of court and I'd be placed in a cell. 

I didn't know that we could ask. I thought that we had to sit there like dummies and 
listen. 

Others did not ask questions because they were intimidated or overawed by the courtroom 

environment; they did not know what sorts of questions they could ask; or they did not know 

the procedure for doing so: 

[I didn't ask questions] because I thought it was unusual to do so, or maybe it would be 
frowned upon ... The judge seemed grumpy throughout the trial, so I didn't want to get 
on the wrong side of her ... 

In our case, the foreman was resistant to taking questions [to the judge]. He said he was 
prepared to, but I think he didn't want to be thought silly. I said, "If they're silly it 
doesn't matter, they're not your questions", but he thought he knew. 

Nobody really knew how [asking questions] really worked. 

In one case involving a manslaughter charge, a juror who wanted to ask a relevant question 

about why certain procedures had not been followed during the incident which had led to the 

death, did not ask the question because she decided that the procedure was too cumbersome: 

she realised that she would have to write down the question and pass it to the foreperson, who 

would then have to read it out to the judge, and she therefore decided: ''No, I'll let it be". 

In another case, although the jury asked questions of the Judge about aspects of the prosecution 

case, they were uncertain about how to phrase their questions. As one juror put it, they were 

"floundering around" when putting their questions together, and concerned that they might 

look foolish: 

We were in a bit of a quandary as to exactly what [to ask]. These things to legal eagles 
are clear, but to us it's not and you don't want to look like idiots. 

The fact that judges and court staff discourage jurors from asking questions and expect them to 

play a relatively passive role partly arises from a perception that they would otherwise unduly 
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disrupt the trial by raising irrelevant questions or seeking inadmissible or prejudicial material. 

We were not able to reach any definitive conclusion about the extent to which the questions our 

jurors wanted to ask were relevant to the issues in the trial. Nevertheless, we were often able to 

make at least a tentative assessment of relevance. That assessment made clear that, as a 

number of jurors themselves recognised, the questions which they wanted to ask were often 

essentially irrelevant. Sometimes they involved a search for background information which 

might have assisted them in understanding the sequence of events leading to the incident but 

had little or nothing to do with the issues actually in dispute. Sometimes they showed that the 

jury had become confused during the trial or during deliberations and thought that a piece of 

evidence would assist them in resolving the question of guilt or innoc<?nce when clearly it was 

incapable of doing so. For example, in one case involving a charge of aggravated robbery, 

where the accused's fingerprints had been left on the counter of the shop which he was alleged 

to have robbed, the jury wished to see the full security videotape during the period before the 

alleged robbery to see whether any other customers had left their fingerprints on the counter as 

well. Since the accused did not deny that the fingerprints were his, it is difficult to see how this 

would have been relevant to the case in any way at all. 

However, notwithstanding the dubious relevance of many of their questions, it is clear that 

jurors would have been significantly assisted by the ability to ask questions in many of the 

cases where they wished to do so. In eight trials, at least some of their questions simply 

involved clarification of evidence already provided which would have probably enhanced their 

comprehension and proper assessment of it. For example, in a case involving charges of rape 

and indecent assault, one of the jurors had a particularly pertinent question which might have 

resolved one of the principal difficulties which the jury confronted in determining whether one 

of the incidents amounted to rape. When asked by counsel whether her pants and the accused's 

pants were on or off at the time of the incident, the complainant said that they were on, whereas 

counsel was clearly expecting her to say that they were off. However, the evidence was being 

provided through an interpreter, and one of the jurors concluded that the complainant might be 

meaning that their pants were pulled down, whilst still being on. She said: 

What made it really difficult to interpret was the language problems ... because of the 
'on/off' business. I kept thinking, "Ask about, 'up and down', you idiot! She might 
have a better idea of that". 

In seven other trials questions which arose out of (but involved a little more than mere 

clarification of) evidence already provided were at least partly relevant to the issues in dispute. 

For example, in one case the accused alleged that there was a conspiracy against him within the 

police and that the police had broken into his workplace during the investigation. The jury 

wanted to know whether the burglary at his work had been reported to the police, or whether 

any complaints had been made to the Police Complaints Authority. They were surprised that 

the prosecutor did not ask the accused that question in cross-examination, and during 
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deliberations requested clarification of the point, only to be told that they had to confine 

themselves to the evidence before them. 

It is also noteworthy that in five of the six cases where questions were asked, they were clearly 

relevant to the issues in the case. For example, in one case they asked how much cannabis oil 

the particular leaves in the possession of the accused would make, in order to assess the 

accused's defence that he was not in possession for the purposes of supply. In another case, 

they intervened to clarify where north, south, east and west were on the aerial map of the site of 

the offence, correctly observing that a mistake had been made and that the map did not accord 

with the details being given in evidence. 

In one case, while some of the jury's questions stemmed from their desire for background 

information which were not relevant to the charge, other questions did have a bearing on the 

case. However, they could not be properly addressed because all of the jury's questions were 

asked at the end of the prosecution case, so that questions relating to gaps in the evidence could 

not be directed to particular witnesses. One of the questions they asked was when the victim's 

diary, which was extensively referred to by the defence, was uplifted from her house; the jury 

wanted to know whether some of what was written in it might have been written by the victim 

after the event, or whether it had all been written before the event. They got no answer to that: 

the judge simply said that no direct evidence on the point was available. The jury's question 

could scarcely be regarded as irrelevant or as extending beyond its legitimate role, but because 

it was asked at the wrong time it could not be addressed. 

Of course, the fear that jurors will disrupt the trial by asking irrelevant questions or seeking 

inadmissible or prejudicial information is not the only reason why they are implicitly 

discouraged from asking questions during the trial. The expectation that they will play a 

limited and relatively passive role in the trial is simply a logical extension of the requirement 

that they decide the case only on the basis of the evidence that prosecution and defence choose 

to adduce, and that they are not to undertake their own investigations or go on fishing 

expeditions of their own. This requirement, which underpins the traditional ideology of 

adversary justice, is predicated on the assumption that the parties are in the best position to 

determine what information is most relevant to their respective cases. Hence any questions 

that juries do ask are arguably supposed to be confined to the clarification of, or at least should 

emerge directly from, evidence already given and should not extend to the more general 

examination or cross-examination of witnesses. 

Judges too are limited in the extent to which they can intervene in the trial: although their right 

to ask questions is perhaps more extensive than the right accorded to juries, they are not 

entitled to impinge unduly upon the conduct of the case by the prosecution or defence or to ask 

any question which might suggest bias or unfairness. Hence in practice most judges adopt a 
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fairly passive and non-interventionist stance. As one judge said to us in interview (after noting 

that defence counsel had not done a good job during examination and cross-examination and 

did not highlight the issues relevant to the defence): 

There were times when I was desperately controlling myself not to ask questions which I 
thought were really relevant, but it is not my job to ask questions. 

As our data make clear, however, counsel do not always present their cases adequately and 

jurors do sometimes want to ask questions which have at least the potential to enable a more 

reliable assessment of the evidence to be made. It is therefore difficult to see how the ideology 

of adversary justice, in its pure form, serves the interests of justice. Where other participants in 

the trial process believe that they require further information which may be available from 

witnesses in the court, they should arguably be able to seek it. 

ASKING QUESTIONS AND HAVING EVIDENCE READ BACK DURING 
DELIBERATIONS 

As noted above (p 34 ), juries do not get a copy of the transcript of evidence. At the end of the 

summing up, therefore, the judge advises the jury that if they wish to ask any question during 

deliberations, or require any portion of the evidence to be read back to them to refresh their 

memories, the foreperson should give a written note to that effect to the court attendant who 

will relay the request to the judge. In that event, the court is reconvened, the jury is brought 

back into the courtroom, and the question is answered or the evidence read in the presence of 

the accused and counsel. 

Juries in fact asked questions or requested that evidence be read back in 31 of the 48 trials. 

However, a number of jurors expressed surprise at what one described as the "paraphernalia" 

involved in putting questions to the judge: 

The thing that did surprise me, if we had a question in the jury box or in the jury room 
that we wanted to pass on, the formality that you had to go through to do that, you had to 
call everyone back into the courtroom for one question. 

Partly because of this and partly because of a fear that they might look foolish, nine juries 

either sought no clarification of issues about which they were concerned or asked fewer 

questions than they might otherwise have done: 

[The jury] wanted to send one question back ... We then decided the judge would 
probably say, "For goodness sake, what's that go to do with it?", and you make a fool of 
yourself sending that question in. 

Early in the deliberations we knew that if we wrote a note to the judge you could write 
off an hour, so we decided not to have too many of those. 

It was very hard to ask questions knowing that they had to pull the courtroom in, and it 
was a huge responsibility to actually do that, over clarification ... Also we didn't know 
how to word a question to cover it. 
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There were jurors who wanted to ask questions but didn't and should have. If they had 
asked the questions it may have cleared up a few points. 

The reluctance of many juries to assert themselves and ensure that their uncertainties were 

resolved is well demonstrated by one case in which the jury asked for evidence to be read back 

to them. The judge did not read far enough through the transcript to answer their question, but 

no juror felt that they could ask the judge in court to carry on reading. Even though the judge 

asked them if they were satisfied with what he had read, the foreperson simply indicated in the 

affirmative and the jury returned to the jury room. They then did not know what to do, and 

decided that they would have to proceed with their deliberations without asking anything 

further. In another case, the jury became confused about a piece of evidence during 

deliberations and could not recall precisely what had been said. They asked to see the 

transcript of evidence in order to find the portion in question, and were told that they must 

specify which piece of evidence they meant so that it could be read back to them. They could 

not be specific, and instead proceeded to discuss the matter without any clarification of the 

item of evidence which concerned them. 

Moreover, as we will see below in Chapter 7, below, the reluctance of many juries to ask 

questions during deliberations meant that they sometimes deliberated and reached a verdict 

without resolving their uncertainties about key legal issues in the case. 

SUMMARY AND CONCLUSION 

The findings reported in this Chapter suggest that a large number of jurors saw their role in the 

trial as a passive one in which they were bystanders rather than participants. While many of 

them simply accepted this as the nature of the process and were unaffected by it, others (albeit 

only a minority) were clearly frustrated by the sense of powerlessness and marginalisation it 

engendered. This not only affected their sense of satisfaction with the experience of being a 

juror, but also had the potential to undermine their confidence that justice had been done. In 

the light of this, we believe that the role which jurors play in the trial process needs to be 

reconsidered. 

In the first place, there is clearly some room for keeping jurors better informed about what is 

happening during the trial. Sometimes, where the trial is interrupted for legal argument in the 

absence of the jury, the nature of that argument simply cannot be divulged to the jury without 

prejudice to the trial itself, but even in those instances more could be done to keep the jury 

informed of the likely length of the delay. More generally, however, juries are sometimes 

inadequately informed about the reasons for delays (and sometimes read about it in the 

newspaper the next morning) either because no-one thinks to tell them or because an 

assumption is made that they might draw prejudicial conclusions from it. 
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Secondly, there is some force to the argument that juries need to be given more opportunity 

and encouragement to ask questions about the evidence during the trial. In determining the 

extent to which this should happen, two competing considerations must be taken into account. 

On the one hand, it is clear from our data that most of the questions which sprang to mind as 

jurors listened to the evidence were in fact subsequently answered or were recognised by them 

to be irrelevant or inadmissible. If they had been encouraged to ask these questions while 

witnesses were giving evidence, it would almost certainly have disrupted and prolonged the 

trial and possibly have engendered even more misunderstanding and confusion. On the other 

hand, it is also clear that jurors were often left with a question in their minds at the conclusion 

of a witness's evidence which was relevant to their assessment of the evidence, and in one case 

was crucial to the determination of the verdict. Counsel did not always ask questions clearly; 

witnesses often did not give all of the evidence relevant to the case properly or fully; and jurors 

did sometimes identify relevant issues which had been overlooked or deliberately omitted by 

counsel. It is therefore difficult to see why, in the interests of justice, jurors should not have 

the opportunity to put those issues. 

There are essentially three ways in which this might be achieved: 

• Jurors could be invited, at the conclusion of the evidence of each witness, to put directly 

to the witness any questions they may have arising out of the evidence which has been 

given. This would require the Judge to intervene in the event that the question was for 

any reason inappropriate. It might also cause difficulties for witnesses if questions were 

put in an inappropriate or unclear form. 

• Jurors could instead be invited to put their questions to the Judge, either orally or in 

writing, with the Judge then having the discretion whether or not to put those questions 

to the witness. 

• Alternatively, jurors could be invited to indicate to counsel issues which they would like 

further explored, leaving it to counsel to decide whether those issues should be put, and 

if so, the form which the questions should take. 

Thirdly, it is obviously important that, where juries have queries during deliberations, they 

have the confidence to bring those queries to the judge's attention. At present that confidence 

does not always exist. As we suggest below (p 221), it would seem sensible to allow juries at 

the end of the judge's summing up to identify any issues about which individual jurors have 

concerns and to raise those with the Judge before deliberations commence. Just as importantly, 

however, the process by which juries ask questions arguably needs to be made more informal 

and relaxed. Obviously, questions and answers need to be provided in the presence of counsel, 

but the present practice of re-convening the Court for the purpose leads a significant number of 
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juries to believe that asking a question will be a nuisance and impose on the judge and counsel, 

and that they should therefore try to work the matter out for themselves. 
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CHAPTER 5 

JURORS' PERCEPTIONS OF JUDGES AND COUNSEL 

In Chapter 2 we looked at jurors' reactions to the contents of the judge's opening statement and 

to the initial information on the case that they received through the Crown opening and, to a 

lesser extent, any defence opening. Jurors were also asked specific questions about the 

performance of counsel in opening and closing the case and in examining and cross-examining 

witnesses, and about the impact which counsel's performance had on their attitudes to the case. 

In addition, they were asked about the content of the judge's opening and closing instructions 

and any judicial rulings made during the trial. (The impact of the summing up is discussed in 

more detail below, see Chapter 7.) 

As with their responses in other areas, jurors varied considerably in their reactions to both the 

judge and counsel. Not surprisingly, within each jury views were very frequently polarised in 

one way or another and individual jurors often responded differently to counsel at different 

stages of the trial. Thus counsel whose opening was regarded as weak and unconvincing and 

whose examination-in-chief rambled and failed to identify the key issues with any clarity, 

could nevertheless be seen as authoritative in cross-examination and succinct and persuasive in 

closing. This diversity of views was complicated by the fact that in many of our interviews 

only a minority of the jurors interviewed made comments on any one specific aspect of 

counsels' performance. Nevertheless many of our respondents had a lot to say - especially on 

the performance of counsel - and a number of common themes emerged which are significant 

for the discussion both of how juries respond to evidence and to the way in which it is 

presented, and of the likely impact of the performance of judge and counsel on both the 

deliberation process and the ultimate verdict. At a more mundane level, many of the comments 

made suggest ways in which both judge and counsel can better meet the expectations of jurors 

and can make their task easier and less stressful. 

Overall jurors were highly appreciative of the judge and of the way in which he or she sought 

to put them at their ease, meet their needs and explain the case to them. Negative comments 

were rare, and jurors' complaints about delays in the trial, lack of comprehension, and 

distractions in the courtroom tended to be directed largely at lawyers and administrative 

personnel rather than the judge. Similarly, even in cases where the jury clearly found the 

evidence repetitive, tedious, or difficult to follow - and in that sense saw the trial as being 
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poorly conducted - adverse comments were largely directed at counsel rather than at the 

presiding judge. 

Although jurors showed a much greater willingness to criticise counsel, overall they also 

tended to be largely appreciative of counsel's performance. Nevertheless, clear distinctions 

emerged between counsel who were seen as being effective, forceful and well organised, and 

those who were seen as either being disorganised and unduly confusing or not particularly 

interested in their job. In addition, jurors were occasionally prone to develop considerable 

antipathy towards particular counsel, or towards some particular aspect of counsel's 

performance, which undoubtedly coloured their attitudes towards the case as a whole. 

Furthermore, although Crown counsel came in for a fair amount of praise and criticism, jurors 

certainly tended to be more censorious of defence counsel and more likely to see them as 

confusing, poorly organised and prepared, or simply going through the motions on behalf of a 

client who they didn't believe. 

THE JUDGE 

In addition to being asked specifically about the judge's opening statement and the summing 

up, jurors also volunteered comments about the judge's handling of the trial in general. 

Overall, in 28 of the cases at least one member of the jury made some general comment about 

the judge's performance. In 18 of these cases the comments were overwhelmingly positive, 

with all those members of the jury who commented indicating that the judge's performance 

was at least good. Many went further than this and described the judge as "brilliant", "very 

very helpful", "very considerate", "so fair it wasn't funny", and as inspiring so much 

confidence "that it wouldn't have mattered what we'd have done, he would have been able to 

rectify it". One juror even commented of the judge 

He's lovely, isn't he? He's like a big old teddy bear. 

On the other hand, in 10 cases at least one juror noted what was seen as a problem with the 

judge's handling of the case or with some specific aspect of his or her response to the jury or 

treatment of counsel. 

When jurors commented on the judge's performance they tended to emphasise one of three 

things: 

• Consideration of the needs of the jury - including them in the process, giving them 

choices and adapting the process out of consideration to their needs. 

• Intervening and explaining the evidence of witnesses, simplifying complex material, and 

dealing with testimony that was irrelevant or repetitive. 
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• The clarity of the summing up - summarising evidence and the law in a concise, logical 

and reasoned way. 

Consideration of the Jurors' Needs 

Judges who made eye-contact and who seemed to be friendly and sensitive to jurors interests 

were rated highly by jurors: 

It was almost like one to one. He was sensitive - eye-contact friendly - and spoke at our 
level. This made us more at ease. 

He was a good judge. He relaxed the jury. He had a bit of a sense of a humour and he 
relaxed the jury. 

We had a really good judge. He was brilliant - "At any time", he said, "you know if 
you've got any problems let us know." I found him really good. 

Very considerate. "Thank you for your time." Very helpful. And it's nice to be thanked 
that you go and do your part because you feel you should do it, and they acknowledge 
that and that was good. 

In two cases the judge's consideration for the needs of the jury was suggested to jurors by an 

apparent willingness to manipulate the timetable for their benefit: 

He was really good with the jury. He was considerate because he didn't let us have all 
the closing addresses one after the other. 

And in another case the judge asked the jury at the conclusion of the case whether they wanted 

to proceed straight to the summing-up, or whether, as it was Friday afternoon, they would 

prefer to wait to Monday morning. They chose to wait until the following Monday and one 

juror commented of this: 

His attitude towards the jury was very nice. He considered our feelings and he asked our 
opinion. 

However, such apparent consideration could elicit a rather different response from some juries. 

In one case a judge was seen as presenting the jury with "Robson's Choice" when he asked 

them if they wanted to proceed to their deliberations that night or wait until the following 

morning. Two jurors at least seemed to have seen the judge as wanting them to come back the 

next day, so when he told them that if they proceeded directly to their deliberations that 

evening and reached a decision they would have to return the next day to be balloted for further 

trials that week, they saw this as a judicial trick: 

You felt at if you had the law over you, because on the Wednesday night the judge said 
to us - I feel as though he trapped us - he said, "I can send you out to deliberate tonight 
and if you come to a decision you've still got to come back tomorrow and you could be 
sent for another trial." So that was a bit of a trick to make us come back the next day. 
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In addition, there were three cases in which jurors commented unfavourably on the judge's 

attitude towards them when they asked questions. In one case the comment was simply made 

that the judge was grumpy throughout the trial, and especially when they asked her to read 

back some of the evidence. In another case the jury asked the judge to repeat a section of his 

summing up which they did not find very clear first time round: 

We needed clarification. Because we actually asked questions that he had already 
covered, I could sense the slight irritation in him, and he said, "Oh we'll go back over it 
again", and he did and I just sat there with my eyes closed taking this in bit by bit. I 
think the way he spoke, it was good but was it helpful? No. 

In a third case the jurors, although praising the judge for the "gentle" and "nice" way in which 

he treated them generally, commented that he was somewhat dismissive of the questions that 

they asked, giving the impression that he did not regard them as relevant. 

Explaining and Simplifying the Evidence 

Rather more significantly, jurors were generally very appreciative of judges who took the 

trouble to explain questions and responses where they were unduly obscure, or to ask counsel 

to rephrase questions where their relevance was not clear. In addition, jurors generally 

appreciated the judge intervening to cut short unduly long and tedious evidence. 

For example, in the only trial in our sample in which the accused represented himself, he 

constantly asked irrelevant or hypothetical questions and on occasions used his examination of 

a witness as an opportunity to make statements or give evidence on his own behalf. The jury 

all reacted favourably to the judge's repeated interventions to control this and praised the 

manner in which the judge coped with it. In another case a juror commented: 

They [ie lawyers and witnesses] used terminology ... that's not everyday language. You 
found yourself sort of stopping and working it out. The judge was very quick to come 
and say, "What mister so and so's talking about is this" or whatever. 

Similarly, another said: 

I thought the judge was very very good. He explained in simple language or he'd get the 
lawyer to re-ask t~e question in simple language or he'd get the traffic experts to say it 
eventually in simple language that we understood. 

In one trial in particular the willingness of the judge to intervene in order both to clarify issues 

and to eliminate lines of questioning which he regarded as irrelevant elicited a very strong 

favourable response from the jury, even though there were a number of other features of the 

judge's handling of the trial which jury members commented on adversely. This particular 

judge undoubtedly intervened rather more frequently than other judges in our sample and was 

certainly more willing to control irrelevant questioning. The jury saw him as being very much 

in control of the process and were clear that they had considerable confidence in him, in his 
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knowledge of the law and in the way in which he guided them. One juror commented that he 

was also "sensitive to their body language" and on a couple of occasions asked questions of a 

witness because he saw them "looking quizzical and had picked up on what was bothering 

them and obtained clarification". This seemed to outweigh the fact that some jurors felt that 

the judge was dismissive of the questions they asked and felt that they were not relevant, while 

others regarded him as quite heavily pro-prosecution and described him as having pressured 

them into bringing in a guilty verdict. 

Nevertheless, while Jurors generally appreciated judicial control of this sort, they did not 

comment adversely on the judge in its absence. Where they were critical of irrelevant or 

confusing evidence, they blamed it exclusively on counsel rather than on any failure of control 

on the part of the judge. 

There was, however, one case in which a juror commented adversely on the way in which the 

judge was seen as going about controlling counsel. While one juror simply commented that it 

was clear that the judge got somewhat tired of the defence counsel in the course of the 

proceedings, another described it as going rather beyond that: 

The judge stripped him down on a number of occasions in front of the jury, which I 
didn't think was a very good idea - it does waylay people. 

Concise and Well Organised 

Not surprisingly juries commented favourably on judges who they regarded as well organised 

and able to deal with issues concisely and clearly. Such comments were generally made in 

relation to the summing up (see Chapter 7) but jurors were also appreciative of these qualities 

at earlier stages of the trial. 

Overall, as we have emphasised above, jurors' reactions to judges were highly favourable. 

Most judges were seen as handling the case effectively and as suitably solicitous of jury needs 

and interests. While most judges clearly did not intervene, or did not need to intervene, in the 

running of the case jurors generally reacted favourably when they did so. Indeed, judges who 

might otherwise have been seen as overbearing or a little intolerant of the jury's questions 

could nevertheless obtain a highly favourable response by being seen to be in charge of the 

trial, and to be clear and forthright on the law and facts. 

THE OVERALL PERFORMANCE OF COUNSEL 

From our interviews it was impossible to disentangle jurors' comments on individual counsel 

with any real degree of certainty. Overall assessments of performance are accordingly based 

on a necessarily rather crude overview of jurors' comments about all counsel appearing for 

either the Crown or the defence in any particular case. As far as the Crown was concerned, 

jurors rarely commented on anyone other than senior counsel - where junior counsel was 

129 



130 

present their involvement in the presentation of the case was generally minimal or non-existent. 

Hence in the 48 cases in which jurors are described as commenting on "the Crown", the 

comments are effectively on senior counsel. However, where comments on the defence are 

concerned, the situation is different. In one case the defendant represented himself and 

comments on the conduct of the defence in this case have accordingly been excluded from the 

discussion. In the other 4 7 cases jurors rarely made clear distinctions between senior and 

junior defence counsel or between counsel representing different parties in multiple defendant 

cases. Accordingly in 45 of the cases the comments on all defence counsel have been 

aggregated to give a general picture of how the jury reacted to the lawyers in the case. 

However, in two multiple defendant cases the jury made clear distinctions between counsel 

acting for two of the defendants and these comments have been included separately. Hence, 

overall, comments have been recorded on 48 Crown "counsel" and 49 defence "counsel". 

In addition, it is important to emphasise that the responses of jurors in relation to questions 

about the performance of counsel were far from complete. In a number of interviews time 

constraints meant that some jurors were not asked questions about the performance of counsel. 

In other cases the response rate varied between the different aspects of counsel's performance, 

so that, for example, while four out of six jurors would comment on the defence's opening 

statement, only two had any thoughts about the way in which counsel cross-examined Crown 

witnesses, and only one might comment on the closing address. Since the object of this section 

is to discuss the range of reactions exhibited by jurors, this may not matter too much. 

Inevitably the responses to our questions come from jurors who had definite, and in some cases 

very strong, reactions. They thus represent the extremes of the range and help to pinpoint the 

aspects of counsel's performance which may be problematic. In many cases this also 

illustrates the ambivalence of jurors reactions to particular features of counsel's performance. 

Assessing Overall Performance 

Not surprisingly jurors' reactions to counsel and to the way in which the particular case was 

presented varied considerably - both between jurors, and for individual jurors over the course 

of the trial. Different jurors reacted in different ways to similar situations. Some, for example, 

commented adversely on defence tactics which they saw as deliberate attempts to confuse 

them, while others simply accepted that such tactics were part of defence counsel's job and, if 

done well, were prepared to praise them. Nevertheless, in most trials there was a reasonable 

level of agreement on the general performance of counsel and on specific aspects of it that 

merited criticism or praise. Indeed, as Table 5.1 shows, of the 97 counsel or groups of counsel 

commented on in the 48 cases in our sample, only 13 produced clear and strong overall 

differences of opinion among jurors as to the general merits of counsel's performance. In 

addition, although jurors often selected rather different aspects of counsel's performance to 
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focus on, the general direction of their comments was usually fairly clear and there was a good 

deal of consistency in the overall reaction. 

Table 5.1 Jurors' Views: The Overall Performance of Counsel 

Crown Defence Total 

Predominantly good/excellent 26 16 42 

Competent/neutral 7 6 13 

Mixed good/poor 4 9 13 

Predominantly negative 11 18 29 

Total 48 49 97 

Note: i) In one case the accused was unrepresented. Accordingly only the jury's perception of Crown 
Counsel is included here. 

ii) In two cases the jury' s perceptions of defence counsel for each of two defendants have been 
included separately . 

Table 6.1 shows that jurors tended overall to react rather more favourably to Crown counsel 

than to defence counsel. In over half the cases Crown counsel was regarded as having 

performed to a good or excellent level. In contrast, defence counsel was regarded as excellent 

in only one third of the cases. In addition, jurors were likely to be rather more ambivalent about 

defence counsel than about the Crown. Although the numbers are small, juries expressed 

mixed views about defence counsel in over twice as many cases as they did about the 

prosecution. 

How far jurors' views are an accurate assessment of counsels' performance is, of course 

unknown. It may be that jurors' assessments depend, at least in part, on the merits of the case 

being presented, and that the defence case is simply more likely to be perceived by jurors as 

weak. It may also be that the way in which the criminal trial is organised and the reactive 

position in which many defence counsel are inevitably placed means that counsel simply runs a 

much higher risk of being seen as ineffective. In our sample, jurors who responded negatively 

to the defence, tended to describe counsel as disorganised, asking the wrong questions, reacting 

to the Crown case rather than developing a positive case of their own, failing to produce a 

coherent story, chasing irrelevancies or simply "nit-picking" at the prosecution evidence. 

While some jurors recognised that the nature of defence counsel's job meant that it was often 

difficult to avoid being seen in this way, the majority nevertheless still assessed the 

effectiveness of counsel in these terms. 

This argument should not be taken too far, however. As we will discuss below, in our 

responses defence counsel was also much more likely than the Crown to be seen as 

uninterested, lacking commitment and resigned to losing. In addition, the defence was more 

likely to be seen as lacking basic legal skills in the presentation of evidence and the cross-
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examination of witnesses. In other words, while the negative views which a number of jurors 

held about defence counsel may partly be the consequence of features of the case or of the 

defence situation which may be beyond the control of counsel, this does not explain all of their 

reaction by any means. 

Comparisons Between Counsel 

In 16 of the cases juries rated the performance of Crown and defence as roughly equal. As 

Table 5.2 shows, in half of these cases both counsel were regarded as performing at a high 

level and in only a quarter were the reactions to both predominantly negative. On the other 

hand, in 17 cases the jury's predominant view was that one party was markedly superior to the 

other. 

Table 5.2 Jurors Views: Comparisons Between Counsel by Case 

DEFENCE 

Mixed Ne ative 

C Excellent 5 11 27 

R Com etent 7 

0 Mixed 1 4 

w Ne ative 6 1 

N 16 6 9 18 

Note: One case in which the accused represented himself has been excluded. In the two cases where defence 
counsel were assessed separately, Crown counsel has been counted twice for the purposes of the 
comparison. 

From our data it is impossible know how the "actual" performances of counsel compare, or to 

assess the impact of these performances or of jurors' perceptions of them on the final verdict. 

Nevertheless, the data do suggest a possible relationship. Of the six cases where the defence 

was regarded as excellent and the Crown as predominantly poor, two resulted in complete 

acquittals, one produced a hung jury, one produced an acquittal on grounds of insanity, one 

produced an acquittal on all but one of a large number of charges and only one resulted in the 

accused being convicted on two-thirds of the charges. Conversely, of the 11 cases where the 

Crown was regarded as excellent and the defence as poor, eight resulted in convictions on all 

charges, one resulted in convictions on the majority of charges, one resulted in convictions on 

one major charge and two alternative counts and one resulted in a hung jury. There were no 

complete acquittals. 

Agreement Between Judge and Jury 

In our interviews with judges we endeavoured to elicit comments on the overall performance of 

counsel. Although in some cases judges provided a reasonably full assessment, in most they 
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were somewhat reluctant to comment. Hence in many cases the comments were very brief 

indeed ("competent", "workmanlike", "tradesmanlike", "he always produces a good case"), 

and in others the judge simply noted a specific failing or strength without making any general 

comment on the overall performance of counsel ("failed to brief a witness properly"). As a 

result the data presented in Table 5.3 (below) is necessarily rather crude - simply denoting 

generally positive and generally negative assessments. 

Table 5.3 Agreement Between Judge and Jury 

Crown Defence 

Agree Positive/Neutral 32 28 

Agree Negative 4 4 

Jury Positive/Judge Negative 2 1 

Jury Negative/Judge Positive 9 15 

Total 47 48 

Note: One case, in which the Judge's views were unavailable, has been eliminated. 

Not surprisingly judges were much more _ likely than juries to regard the performance of 

counsel in a positive light, although often the judge's comments suggested simply that a 

counsel who was regarded by the jury negatively was either "competent" or had handled an 

impossible situation as best they could. Thus in one case the jury expressed somewhat 

ambivalent feelings about (very senior) Crown counsel, with some expressing fairly neutral 

views and some producing very negative reactions indeed. He was described as using "bully

boy" tactics; acting in an unprofessional manner; being poorly prepared; treating the jury "as if 

we were a bunch of school kids"; failing in his attempts to dramatise the evidence so that "we 

were laughing our socks off at times"; and mishandling his examination of the complainant. 

The judge by comparison commented merely that Crown counsel's performance was 

satisfactory: "there was nothing missed, it wasn't unduly protracted". On the other hand, the 

few cases in which the judge commented negatively on counsel but the jury reacted positively, 

were cases in which the judge noted errors of judgement and preparation which went largely 

unnoticed by the jury. 

Although on the face of it Table 5.3 suggests that judge and jury were agreed in their 

assessments of counsel in the majority of cases, this is misleading. In a significant number of 

cases, while the overall assessment was similar, the actual reasons given were, not surprisingly, 

very different. For example, in one case the jury responded negatively to defence counsel, 

commenting that he was "too smooth"; that they didn't like his manner; that he wasn't 

convincing and confident; that his questioning of witnesses was incomplete; and that his whole 

manner suggested that he believed his client was guilty. The judge, in contrast, thought that 
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counsel did not do a very good job because he had had to correct him on a number of occasions 

when he was questioning witnesses. 

Where jurors based their assessments of counsel more on legal skills than on presentation, the 

judge was more likely to express similar views. Thus in one case the jury criticised defence 

counsel for "poor" questioning which was "difficult to follow", "quite confusing at times", and 

"slow and tortuous". Indeed one juror commented: 

He tried, he tried really hard but he just didn't do a really good job. I was sitting there, 
and I don't come from a legal background, and I was saying, "Why don't you ask this? 
Why don't you push her here?" If he was my defence counsel I would have been saying 
half-way through the trial, "I want a new one." His elocution, his delivery was actually 
quite good but his legal skills [ were lacking]. 

The judge, who would have acquitted, largely agreed with this assessment, describing defence 

counsel as not having done a particularly good job, making the issues too complicated, 

introducing irrelevancies, and nearly "butchering" a good defence. In fact, in this case the jury 

was unable to reach a verdict and the resulting re-trial also fell into our sample. At the re-trial 

the same counsel appeared and the jury's comments were remarkably similar to those of the 

first jury. Three of the six jurors who responded described defence counsel as unprofessional, 

unprepared, disastrous, muddled and disorganised, and as asking stupid or irrelevant questions. 

Furthennore the judge at this trial, who would have convicted, also largely echoed the jury ' s 

assessment of counsel's perfonnance, commenting that he introduced a lot of irrelevancies and 

confusion which had the potential to insult the intelligence of the jury and was liable to back

fire. At the second trial the jury had little difficulty in agreeing on conviction. 

SPECIFIC FEATURES OF COUNSELS' PERFORMANCE 

Juror assessments of the perfonnance of counsel generally identified two interrelated sets of 

criteria. First, a significant number of jurors reacted negatively to counsel who they identified 

as presenting poorly in court. This covered such things as appearing to be hesitant and lacking 

energy or confidence, appearing to be uninterested or unconvinced by the case they were 

endeavouring to present, failing to establish eye contact, treating the jury like schoolchildren, 

or being glib, smart or arrogant. Defence counsel were significantly more likely than 

prosecutors to be criticised by jurors as lacking in presentational skills. 

Secondly, and more significantly, jurors often criticised counsel for what they perceived to be a 

lack of basic legal skills. Lawyers were described as disorganised and unprepared, confused 

and/or confusing, asking repetitive and irrelevant questions, not asking the right questions, 

failing to identify and address the basic issues, and generally failing to present a coherent and 

convincing case. Overall in 17 of the 48 cases in our sample a significant number of jurors 

commented adversely on the way in which counsel for one or both parties led evidence or 
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cross-examined witnesses. As with matters of presentation, Crown counsel were generally 

more highly regarded in terms of such skills. 

The description of skills as either "presentational" or "legal" is, of course, misleading. 

Presentational skill is just as much of a "legal" skill as the ability to summarise complex fact 

situations and cross-examine effectively. In practice the two types of criticism clearly overlap 

- lawyers who are seen to be repeatedly groping for the next question, for example, are likely to 

be perceived both as lacking in the expected forensic skills and as unconvinced of the merits of 

their case. Furthermore, in some cases the one is likely to lead to the other: lawyers who 

present themselves badly and establish little rapport with the jury may well also be more likely 

to be seen as unprepared and not asking the right questions. It is also often going to be difficult 

to isolate juror's views of the competence of counsel from the perceived merits of the case 

being presented. For example, in the four cases in the sample in which the defence was 

described by jurors as "clutching at straws", counsel was also described negatively in terms of 

both their presentation and their basic skills. All four cases resulted in conviction. While it is 

tempting to see this as suggesting that counsel was "clutching at straws" because they lacked 

the presentational and forensic skills necessary to construct a more viable case, this would be 

misleading. In at least some of the cases, it was clear from the start that the Crown case was 

very strongly constructed and that there was little scope for the defence to challenge it. Indeed 

in one of the cases the jury's description of the defence as clutching at straws was nicely 

matched by the judge's very different description of counsel as "making a silk purse out of a 

sow's ear", and in another by the judge' s comment that that particular counsel "always leaves 

enough straw to make a brick or two". 

Nevertheless, the two sets of attributes identified above are reasonably distinct and do provide 

a useful framework for looking at juror responses. We will now look at each area in turn. 

Style and Presentation 

Juror evaluations of counsel tended to emphasise a number of personal and professional 

characteristics. In particular, jurors assessed counsel on their apparent commitment to the case; 

their ability to present the case and examine witnesses in a vigorous and interesting sty le -

preferably with a modicum of drama; the extent to which they achieved a positive rapport with 

the jury; and their professionalism. While Crown counsel was by no means immune from 

criticism on these sorts of grounds, defence counsel generally tended to rank rather lower in the 

estimation of jurors on all these characteristics. 

Commitment 

In a number of cases counsel were described variously as unconvinced of their client's 

innocence; simply going through the motions; or resigned to or uncaring about the outcome of 
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the case. In addition in a couple of cases counsel were simply described as appearing detached 

or uninterested: 

I was really disappointed in him. I thought, "I wouldn't want him defending me". I just 
felt that he actually believed that this guy was guilty. 

It almost got to the stage where we thought, "Does he [Crown counsel] think the guy 
shouldn't be here either?". He didn't seem terribly convinced of the accused's guilt. ... I 
felt he thought it was a lost cause anyway. 

I just didn't think he had the best interests of the defendant at heart. He seemed to go 
about it in a bit of a perfunctory manner and kept harping on on certain points which 
weren't really relevant. 

Impressions of this sort were generally conveyed to the jury by lack-lustre examination of 

witnesses, an appearance of lack of preparation, or time-wasting and irrelevancy: 

He [defence counsel] didn't handle it [the accused's testimony] very well. It was just, 
"Well you're guilty, I'm not going to really try, so I won't ask the questions I should to 
get you off." That's why he went so far and then stopped. [And in the cross
examination of prosecution witnesses] he was average/poor to very poor. The effect was 
that he was getting money, that's about all it was. 

Crown counsel was not immune from this sort of comment. In one case, in which the Judge 

described Crown counsel as producing "a relatively mediocre, pretty lack-lustre sort of 

presentation", one juror commented that the Crown did not seem interested - it was simply a 

routine job for him which he was in "doing rather a bland way". In another, Crown counsel 

was described as treating the case as "standard issue" because "I think he felt he was stuck with 

a bit of a lemon with this one". 

Jurors sometimes thought that counsel's apparent lack of interest in the case or in the client was 

due to it being a legal aid case or because they had other, more important, cases to do: 

We wondered if he was legal aid rather than paid for by the accused. We didn't think he 
was that good. We looked up his ad in the yellow pages and all had a good laugh. 

The defence counsel I would never employ if I was a defendant. My impression was she 
was roped in as legal aid. She acted as if she didn't know much about it and didn't have 
much time. She didn't have much to go on and the net impact was that it was a very 
negatively conducted case. 

His planning - it was almost like he had a more important case before and after and this 
was just a fill-in. 

In some cases jurors saw counsel's lack of commitment as leading to serious tactical errors. 

Thus, one defence counsel, who was described by one juror as having "drawn the last straw" 

and as having to defend his client "out of reluctance", was seen as making a tactical error in 

putting his client on the stand. This was attributed to his lack of compassion or interest in his 

client: 
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Knowing the state she was in he should never have allowed her to go on the stand. I did 
not think he was very good. He did not have the compassion and he did not have the 
sympathy that he should have been at least faking to present. He knew she was 
drowning and did not throw her a life-line. 

Another juror commented of this counsel: 

He needed a smacking. He's bordering between very poor and poor. He gave the 
impression that he did not want to be there. 

Some jurors were, however, rather more charitable. In one case, in which Crown counsel was 

criticised by a number of jurors for his apparent lack of commitment, one juror commented: 

I did notice that while the judge was giving us his summation he [Crown counsel] was 
reading and making notes and when the judge was doing his explanation of the law at 
the end he seemed to be reading what appeared to be a legal book, and then it hit us that 
he had listened to the thing heaven knows how many times and if he didn't do that he'd 
quite possibly fall asleep. 

Nevertheless, most were not so accepting: 

Lawyers need to remember that for the jurors this is the only case, not just a "follow the 
numbers". The judge seemed to be able to do that. The prosecutor was just kind of 
following the numbers. 

I don't mean to sound flip but I really got the impression that he didn't want to be there. 
But he took the case. OK, it's your job, there's jobs we all do that we don't like, but 
Jesus Christ you're getting paid for it. Fake it - pretend - it's like sex with your first 
partner. 

It is important to emphasise that although jurors' perceptions of a lack of commitment on the 

part of counsel were undoubtedly sometimes based on clear signals to this effect, in some cases 

they may well have arisen from misunderstandings of the limits affecting counsel or a lack of 

information. For example, in at least two cases jurors commented that for them counsels' lack 

of commitment was signalled by their failure to ask various witnesses the "right" questions in 

order to explain the case and/or provide their client with a valid defence. However, as many 

jurors recognised, there are of course many other more valid reasons why counsel might wish 

to refrain from probing the evidence too deeply (see further below). In another case one of the 

jurors, who saw defence counsel as simply doing the job for the money, was confirmed in this 

view when counsel was absent during the judge's summing up: 

He was just going through the motions - here's another case, I'm going to get my fee -
he showed that by not turning up the next morning. [It was] very noticeable to all the 
jurors - "You've insulted your client". 

In fact defence counsel was unable to be present due to a conflicting fixture and was 

represented in court in the final stages of the trial by his co-counsel. The jury was not told of 

the reason for this absence. 
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On the other hand, there were a number of cases in which the jury commented appreciatively 

on counsel who seemed to be very committed to their case and/or seemed to believe implicitly 

in the innocence of their client. Thus one juror, in a case in which everybody accepted that the 

evidence against the accused was very strong indeed, was particularly appreciative of defence 

counsel who he described as doing "a hell of a job". This juror, who had previous experience 

of the criminal courts, commented: 

Getting back to my experience, I could always tell when I got up there, if you were given 
legal aid you knew from the moment he looked at you whether he believed you or not, 
and ifhe didn't believe you he did the minimum of work. 

He saw this particular counsel as having done considerably more than the minimum and was, at 

least initially, prepared to go along with the defence case. 

The conduct of the case 

Overall jurors found the cases that they were involved in very interesting and intriguing. They 

also tended to find that the by-play between lawyers in the court room added interest. So long 

as counsel were not seen as "badgering" witnesses, vigorous examination and the odd dramatic 

flourish kept the jurors' attention engaged and were positive points in favour of the lawyer 

concerned: 

He started off very matter-of-fact. Then after lunch he really got stuck into him. Started 
to sort of rough him up a bit verbally and I suppose all the formalities were over and all 
the niceties, and now they were really getting to the nitty-gritty of it. 

He yelled at him and we were all like, "This is the TV courtroom drama we all want to 
see!" It definitely made you wake up and take note of what was going on. 

On the other hand, in a significant number of cases jurors commented adversely on the 

boredom engendered by counsel. While this was often linked with what they saw as repetitive, 

confused and pointless questioning of witnesses (see below), it was also often simply a matter 

of the way in which counsel presented their case - lengthy, monotonous and sometimes 

inaudible addresses, the use of inappropriate and unduly complicated language, a ponderous 

style of delivery, excessive reliance on notes, and a largely static mode of delivery. 

Thus in one case, a juror described the impact of the defence opening, delivered by counsel 

whom another juror described as a "woolly woofter", as follows: 

A lot of people in the court fell asleep, even the judge was struggling. It was 
monotonous and it was boring. There wasn't any relevance coming out of it - it was just 
dribbling on. 

In another case, one juror, who had rather mixed reactions to Crown counsel, commented: 
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There were a couple of times when, maybe I was drifting off a little bit, but when the 
prosecution sat down I felt like clapping ... it was like it was the end of the show and I 
was going to go ... [indicates a clapping movement]. 

Another juror commented on the same counsel: 

Prosecution was lugubrious and slow. He was very simplistic. He behaved as if the jury 
shared the same academic background as the defendant. 

Inducing boredom in the jury was not necessarily entirely the lawyer's fault. For example, in 

one case two jurors described defence counsel as monotonous and boring, with one saying: 

I felt the defence lawyer was so boring. I nearly dropped off to sleep. His voice was just 
droning. Everyone commented on it. We were dreading the closing address. 

Another juror, however, qualified this by adding: 

He was very monotonous. He was a bit unfortunate that he struck us in the hot 
afternoons. Everybody was complaining they wanted to go to sleep. 

Furthermore, not surprisingly, there were a number of cases in which, although some jurors 

were bored rigid with the slowness of it all, other jurors praised counsel for the clear, measured 

and methodical way in which they presented the evidence. 

On the other hand, on the rare occasions in which it happened, jurors certainly appreciated a 

touch of flamboyance from counsel. Counsel with "real stage-presence" went over well: 

I was impressed. He [the Crown prosecutor] had a wonderful stage presence. He was a 
man who knew his subject. He tried to impress on us that he had done his job. I 
wouldn't have like to be challenged by him. [His performance] had an influence. I 
wanted to do what he wanted us to do. 

In another case defence counsel clearly overcame the boredom factor in his presentation: 

He is a legend ... he was impassioned and aggressive, he was dramatic. He was almost 
like a TV lawyer, he was convincing and did exactly what he had to do and he was very 
well informed. 

Even without aggressive cross-examination and impassioned addresses at the bar, lawyers 

could still maintain interest by other forms of stage-craft. In one case a number of jurors 

commented favourably on defence counsel and contrasted his habits with those of the 

prosecution: 

He [Crown counsel] didn't seem very assertive and everything, which made us laugh, 
everything was in its place. And defence's paper was everywhere and he had this 
flamboyant fountain pen ... I was most amused. I wanted to go up and congratulate him 
for using a fountain pen. [It was] sort of scrawl scrawl scrawl, scruff scruff on his paper, 
and underline underline and toss it back with great abandon on the desk. Very different 
styles . 

And another juror in the same case said: 
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It was interesting to watch because he (Crown counsel) had his folder all very neat and 
tidy and everything was very precise, whereas (the defence) had papers everywhere and 
he'd be shuffling through them and rocking his chair around. 

Another juror commented that this defence counsel "stole the show". It did not do his image 

with the jury any harm either that they had been told at the start of the trial that he had picked 

up the case at 24 hours' notice due to the illness of a colleague. 

Achieving rapport with the jury 

As well as commenting on counsel's commitment and belief in guilt or innocence, jurors also 

commented on the overall attitude displayed by counsel and on the extent to which counsel was 

able to establish a rapport with them. Thus counsel's performance was to some extent assessed 

in terms of their success in drawing the jury into the proceedings, whether they "talked down" 

to or patronised the jury and/or witnesses, and whether they came across as trustworthy, 

believable people. 

In a number of cases jurors commented specifically on the failure of counsel to make eye

contact with them and hence to involve them in what they were saying: 

I don't know whether it's just the way he [Crown counsel] is, but when he turned to the 
jury - he kept closing his eyes when he turned to the jury - gave the impression he wasn't 
looking at you or talking to you. 

He didn't make eye-contact much, [we] all especially commented on that. 

You know he never made eye-contact with anyone on the jury. It was - we could hear 
him talking, and I could hear what he was saying, but to me none of it was really sinking 
in. He was facing us, but he wasn't actually talking to us. 

In another trial two jurors commented that Crown counsel did not involve the jury at all, they 

only saw his face at the end when he closed, otherwise they only saw his back. 

On the other hand, there was always the danger that counsel who addressed the jury directly 

could be seen as trying to curry favour with them in a somewhat unprofessional way. Indeed in 

one trial a juror described the jury as being "ogled" by defence counsel. In another case a juror 

commented: 

He [defence counsel] struck me as being extremely professional. He looked at the 
people he was talking to, he never focused on the jury except when he was summing up. 
His timing was immaculate. 

Similarly, one juror commented somewhat ambivalently on counsel's attempt to draw them 

into the proceedings: 

I thought he was really clever. I thought he was a real actor. I mean, he'd say 
something to the witness and then he'd look at the jury and go "umm?" as if to say, 
"What did you think of that?" And I thought that was really funny. But that sort of 

I 
I 
I 

·• 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
1-

antagonised me a little bit. Like I sort of thought, "You don't need to look at us like 
that. We're not stupid". 

Jurors sometimes found themselves caught between the two extremes: 

I felt, to a certain extent, they were both very annoying. [Crown counsel] wouldn't look 
at us and [defence counsel] wouldn't stop looking at us! 

As well as being talked past, jurors also occasionally felt that they were being patronised by 

counsel: 

It was very lecturing. He stressed problems too much. We were all aware that we 
shouldn't take into account the feelings and that. Yes - I explained it as though you're in 
front of the principal again. 

In some cases this could affect the way the jury reacted to the evidence. Thus one juror who 

found defence counsel very patronising in her cross-examination of a Crown witness and 

commented that "due to her manner you couldn't like her", said that this made it hard to listen 

to the points she was trying to make. In another case a juror said: 

I have a problem with his (Crown counsel's) attitude, he treated the jury as if they were a 
bunch of school kids and I think he definitely turned the jury off. 

Sometimes jurors felt patronised by both counsel: 

I didn't like how they used the term, 'if you use your common sense', because I felt that 
if I followed their story and their logic, it was their commonsense not mine, and I 
suppose I felt like they were talking to me like I was an idiot, and I felt insulted. 

Jurors also commented adversely on counsel who they saw as supercilious and condescending 

or who came across as being too smart and slick. In one trial a juror commented that the jury 

took a dislike to defence counsel "because of his smug smiles, like he was trying to show us he 

was winning". In another case a juror 

... thought he [ defence counsel] had a supercilious attitude to most witnesses. He asked 
questions that I didn't feel I could trust. I felt he tried to demean the victim's injuries 
and what she went through. I don't think this is a good thing to do to an innocent party. 
In two other cases the jury commented adversely on what they saw as a very 
condescending attitude on the part of Crown counsel: 

I didn't like his condescending manner. He is very condescending and he is very good at 
it. 

Another juror in the same trial compared Crown counsel's attitude with the courtesy shown by 

defence counsel: 

He displayed a courtesy to all witnesses that the prosecutor didn't and courtesy to us that 
the prosecutor didn't either. 
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Indeed, a courteous attitude to witnesses and towards the jury was an important part of 

achieving a rapport with the jury. As noted earlier, jurors appreciated this in the judge, and 

they also seem to have seen it as part of the armoury of the good lawyer. Indeed in one trial the 

jury was impressed not only with the way in which Crown counsel, who they regarded as very 

experienced and very professional, said "thank you" after each question, but also with the way 

in which he treated the complainant, which showed that he "cared about her as well". 

Finally, for at least one juror the rapport with counsel was a two-way process: 

He [Crown counsel] and I had eye contact. I believe he could judge by this - how he 
was performing and my reactions to defence questions. He used that on re-examination. 

Professionalism 

Although, as noted above, jurors were not impressed by counsel who appeared uninterested, 

counsel were generally expected to behave in a professional manner. Thus counsel who 

engaged in obvious ploys in an attempt to win the sympathy of the jury, and counsel who were 

seen to be relying too much on emotion or "unprofessional" attacks on witnesses, tended to 

attract a negative response. Similarly counsel who made minor errors of presentation or 

substance could be seen as unprofessional and criticised for it. On the other hand, counsel 

could sometimes appear unprofessional to the jury but still make a generally favourable 

impression, and counsel who the jury disliked or saw as pompous and condescending could 

still gain considerable credit for being professional. 

Thus, in one case, one juror's initially very favourable impression of Crown counsel's 

presentation of her case was soured by what he essentially saw as her unprofessional conduct 

during the defence case: 

And what I didn't like was when he [defence counsel] was giving his evidence, she was 
looking at us and rolling her eyes. [One time] he made a submission and she turned 
round and her and the constable grinned up large and you knew that's all influencing us. 
They were grinning at each other. 

Similarly in a homicide trial a number of jurors remarked both on what they described as the 

"arrogance" of Crown counsel, and on what they saw as essentially unprofessional behaviour: 

I found he was distracting when the defence were doing the questioning - lots of body 
movement and swivelling in his seat, flicking pages, and that he didn't want us listening 
too hard. When he started going through his magazine at the end - it was a girlie 
magazine, wasn't it? - I thought it was like this arrogance really, and very blatant 
arrogance in a very serious matter. 

Another juror in this case also commented that they saw Crown counsel flicking through a 

book of photographs taken at the post-mortem. The judge had ruled the photographs 

inadmissible as they added nothing to the evidence and could be unduly distressing. Two 

jurors mentioned that in flicking through the photographs, counsel exposed the jury to the 
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photographs anyway and that one female juror had been particularly upset at what she had 

seen. 

In a number of cases, however, counsel were described as "unprofessional" in a considerably 

more positive way. For example, counsel with the "flamboyant pen" (see above) was 

described by a number of jurors as unprofessional in that he was messy and disorganised with 

papers spread all over the place. However, most of the jurors thought he was nevertheless very 

good value and praised his handling of the case. 

On the other hand, apparent professional lapses, even though minor, were not so easily 

forgiven for counsel who were less sympathetic. Thus in one case Crown counsel, who was 

seen by a number of jurors as being patronising, poorly prepared, and prone to use "bully-boy 

tactics", was also regarded as unprofessional because: 

... he wasn't pacing himself well for the record keeping [ie the court stenographer] and 
so he got interrupted quite often. 

And because he: 

Started saying the wrong things, calling the complainant the accused, little things like 
that, things that made the jury laugh, which weren't appropriate, little things, it went 
against him. 

In contrast defence counsel was described as being "extremely professional" and as having 

"immaculate" timing. 

One attribute of professionalism which seemed to be valued by most jurors was fairness. 

Crown counsel in particular were described as fair and impartial in a number of cases. Thus 

one prosecutor was regarded as professional in his opening because he was: 

Not trying to pressure us into thinking that just because they're from the Crown we 
should believe them. 

Several others were described approvingly as "really fair", "quite impartial" and "very factual". 

On the other hand, all jurors did not see it this way - in one case a juror gave the following 

critical description of Crown counsel: 

It was like he was stopping being the prosecution and he was making an impartial 
statement about the law and what to do. 

And in another case Crown counsel was described somewhat ambiguously as coming across as 

"non-biased - like he was sitting on the fence". 

Other comments on unfairness were made in context of the examination or cross-examination 

of witnesses. Although jurors generally saw aggressive cross-examination as part of the 
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process - and often clearly enjoyed the drama of it - in a number of cases it was seen as having 

degenerated into "badgering". While in most cases "badgering" was seen as an example of 

poor cross-examination technique, in a few cases jurors reacted to it by regarding it as 

essentially unfair and unprofessional. For example, in one case involving a charge of indecent 

assault, defence counsel's cross-examination of the complainant was described in terms which 

had as much to do with notions of propriety as with the skills of counsel: 

It was absolutely terrible how he made her feel stupid. Not everyone understands the 
words he does. It was atrocious. He got more overbearing and she shrank in her seat. 
He could have handled it a lot better, he totally alienated me by how he questioned her 
and would have got a better result if he'd been more sympathetic. 

Other jurors in this case took a rather different view, recognising that vigorous cross

examination of the complainant was "part of his job". It was, however, clear that none of the 

jurors interviewed had much time for defence counsel and that most thought that the cross

examination could have been more professionally handled. 

In another case a juror felt that defence counsel cross-examined the complainant in an 

unnecessarily personal way: 

He gave the impression as if he was personally attacking this witness. . .. I understand 
that a fair amount of discrediting has to happen, but he kept on harping on about his [the 
complainant's] previous charges. That was un-called for. For goodness sake these guys 
aren't saints straight out of Catholic school, we know that. 

In one case, in which Crown counsel launched what the Judge described as an "astounding" 

attack on the main defence expert, accusing him of bias, several jurors commented adversely 

and one said: 

I'm not a great person to bring in personal issues. I thought he was being personal. I felt 
like he was trying to make us turn against [ defence counsel] and bringing in personalities 
like politicians do. I don't think that was really necessary. 

Unfairness also sometimes depended on the nature of the witness. In at least two cases, 

although jurors accepted that vigorous cross-examination was necessary, counsel were 

criticised for the way in which they approached younger witnesses - either because they treated 

them as adults or because they frightened them: 

His [ defence counsel's] tone was heavy and strident. He constantly interrupted one 
particular witness and it interfered with us getting the information we required. He was 
leaning on the girls and was harshest on the first three girls. He used a booming voice. 
He would reduce them to tears. 

On the other hand, for one juror at least this cross-examination was acceptable, but in the event 

proved counter-productive for the defence: 
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He did clarify things and although he was tough with the kids and broke them down you 
could see if they were lying or not. By using this method you could see that the stories 
were consistent. He aided the girl's credibility. 

A final element in being perceived as professional was a courteous attitude to witnesses and 

towards the jury. This not only enabled counsel to achieve a better rapport with the jury (see 

above), it was also valued by jurors as an indication of counsels' professionalism. 

Legal Skills - Putting the Case and Examining Witnesses 

Jurors' assessments of counsel's legal skills were often at least partly conditioned by their 

assessment of the strength of the case being presented. The weaker the case appeared to be, the 

more likely counsel were to be seen as "clutching at straws", "nit-picking", "asking the wrong 

or silly questions", "causing confusion with witnesses", "being unprepared" and so forth. 

However, the weakness of the basic case was rarely the whole story. Counsel whom the jury 

recognised as "not having much to go on" could still be seen as skilful and effective and as 

getting the most out of what the case had to offer. Thus in one case four of the six jurors 

interviewed commented on the professionalism of defence counsel, his ability to raise doubts 

about the prosecution evidence and his clarity in conducting the defence. Accordingly: 

He did a good job of presenting what they had, which I felt didn' t amount to anything. 

In another case, in which the majority of the jurors described defence counsel as skilful and 

effective, one juror commented: 

I thought if I had to have a barrister in court, I wouldn't mind [name]. I was quite 
impressed, well he was struggling - how do you defend the indefensible? 

Similarly, although jurors generally reacted adversely to counsel who they described as 

"clutching at straws", and tended to see them as lacking in the relevant skills, this was not 

always the fate of counsel in patently weak cases. On a number of occasions counsel who 

handled thin cases well were described as "doing the job", "probing for doubts" or "forcing us 

to look at some of the evidence a little differently". Hence, although the basic pull of the facts 

might colour the way in which the jury viewed counsel's performance, in most cases jurors' 

perceptions of counsel's basic legal skills were in fact founded much more on the way in which 

counsel actually performed in court than on the strength or weakness of the case that counsel 

was endeavouring to present. 

In a few cases jurors' assessment of counsel's skills were coloured by the fact that counsel had 

adopted tactics which alienated at least some jurors - for example, by suggesting that the police 

had "stitched up" their client. Where such tactics were unsuccessful, juries tended, not 

surprisingly, to regard this as reflecting badly on counsel's forensic and tactical skills. In some 

cases it is difficult to disagree: 
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Defence counsel never actually accused the prosecution of outright lying but he never 
really tried to develop any reason why this policeman should have stitched up this 
particular person on nine counts. It made you think very strongly that there weren't 
reasons because the main prosecution evidence was what the policeman said ... it seemed 
to be a weak point in defence' s cross-examination. 

In other cases, it is likely that what the jury saw as poor tactics was in fact simply a perfectly 

valid line of questioning that failed to convince. Thus a juror who described counsel's 

performance as "weak" explained her reasoning as~follows: 

Towards the end when he got onto the jealous rage issue, I didn't agree with that - I 
think he got the motive wrong ... He lost credibility with this line of questioning. 

Such cases, however, were rare. In most cases jurors assessed counsel's skill in terms of two 

major variables: the clarity with which the case was presented and the witnesses examined; 

and the extent to which counsel presented or extracted from witnesses what jurors thought was 

the "full story". 

Table 5.4 Jurors' Assessments of the Case Presented by Counsel 

Crown Defence Both Total 

Clear/well organised/relevant 25 7 - 32 

Confusing/disorganised/irrelevant 7 11 2 20 

Thorough/asked the right questions 10 6 - 16 

Left out important areas/not searching enough 11 15 3 29 

Note: These figures do not include cases where the jurors' confusion etc appears to have only been temporary. 

While there were a significant number of cases in which jurors simply described counsel as 

"good", "average", "slow", "doing the job", "confident" and so forth, clarity of presentation 

and the ability to extract all the evidence the jury considered relevant was commented on in 

most cases. As Table 5.4 shows, jurors tended to react more positively to Crown counsel on 

both these elements: defence counsel were significantly less likely to be seen as well 

organised, clear and to the point, and more likely to be seen as having missed or failed to 

explore important issues relevant to the guilt or innocence of their client. Although in some 

cases the creation of confusion and the failure to draw out the full facts of the case were seen as 

deliberate tactics, in most cases the jury tended to attribute these perceived failings to lack of 

adequate preparation, inexperience or simple lack of basic legal skills. 

Confusiorzlirrelevance/lack of organisation 

In just under half the cases jurors described at least one of the parties as confusing or poorly 

organised or as pursuing irrelevant or peripheral lines of questioning: 

Always it would be a state of confusion for me. I would be sitting there really 
concentrating, thinking he's going to say something really important or I thought he 
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would pick up on something in his cross-examination. He would be trying to make a 
point and it just wouldn't come, and I'd get even more confused by what he was saying, 
and I think a lot of us shared that feeling. 

In a lot of cases the confusion felt by the jury was based on the apparent lack of a clear story

line in the evidence. Counsel were criticised, for example, because their questioning of 

witnesses "followed no set pattern", "had no logical sequence", or "jumped around all over the 

place". Although Crown counsel, by virtue of opening the case, had a natural advantage here, 

they were by no means immune from such criticisms: 

The Crown didn't draw out enough information, tie it together for us. . .. we had no links 
as to who saw what - Crown should have done this. We had to go back and put 
everything together ourselves. 

Although jurors sometimes indicated that confusion and irrelevance were not counsel's fault -

and a few even saw them as a valid tactical ploy - this was rare. In most cases jurors attributed 

counsel's failure to present a clear, logical and concise case to either inexperience or lack of 

basic skills and preparation. As noted above, it was also sometimes attributed to sheer lack of 

interest. 

In four cases, for example, the confusion engendered by defence counsel was attributed 

generally to lack of preparation or to inexperience. Thus in one case a number of jurors 

described defence counsel's performance as long, confusing and boring. He was criticised for 

appearing not to know what he was doing, not to know what questions to ask, and to be 

inexperienced and fumbling in his conduct of the defence. In fact one juror wondered if his 

appearance of not knowing what he wanted to ask was a deliberate strategy. In another case 

the defence was described as not seeming to have an organised case at all. He wasn't sure of 

what he was asking and it took a while for him to find the questions he wanted to ask of his 

own witnesses. Consequently he was described by one juror as "fumbling a lot". Another 

juror said: 

There were big gaps while he organised his thinking. It was almost like this case seemed 
not to warrant a lot of preparation and he was doing it on the wing. 

And in another case: 

I can't imagine anyone going into a case so unorganised .... On a number of occasions 
you couldn't help but feel that he had lost his way ... it seemed to lack direction, there 
just didn't seem to be any substance to it. 

Crown counsel were more rarely criticised for lack of preparation. In one case, where most of 

the jurors were generally critical of both counsel, one juror commented that the confusion 

produced for her by the Crown evidence led her to think that 

It was almost as if he hadn't done his homework properly, that he had come to the case 
on the last day and tried to get a case together. 
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In sbme cases and for some jurors, however, the confusion engendered by counsel was only 

transient. Where this was the only comment indicating confusion, the cases have not been 

included in Table 5.4 (above). Thus one juror commented: 

In the first couple of days I thought he was an absolute loser. He seemed to be throwing 
up irr-elevancies all the time and didn't appear to ask any useful questions of the 
witnesses. I thought that throughout, until he got onto what his objective was in the 
case. 

In this case, however, the judge also commented adversely on the "enormous amount of 

repetition" in the defence case which he attributed to the inexperience of counsel. 

It is, of course, impossible from our data to assess whether jurors were right in their perception 

that counsel ' s performance was primarily the result of incompetence, lack of preparation, or 

inexperience. There are a number of other perfectly good reasons why counsel, and 

particularly defence counsel, may appear confusing to jurors. While it may be attractive to 

view the adversary process as involving a clash between two competing versions of the facts, 

with each side having their own distinctive story to tell, this is rarely the reality. In many cases 

the task of defence counsel is simply to probe the evidence and challenge the Crown case, and 

this will often appear to be a messy and disorganised process to jurors searching for "the 

story". Furthermore, the task of probing the Crown evidence will often be speculative and will 

often fail to produce answers which can be used by the defence. In such cases much of the 

defence's cross-examination is almost bound to appear irrelevant or inappropriate. 

In some cases jurors certainly recognised this. Thus in three of the cases in which defence 

counsel was described as confusing and disorganised and as asking irrelevant questions some 

jurors also accepted that this was ' 'part of the job": 

I think he had a hard job, and he did waffle and he did carry on, but I think that was 
more to confuse, but then again that's his job. He probably did his job to the best of his 
ability. 

Confusing witnesses - as opposed to the jury - was certainly sometimes seen in this way: 

Excellent, he greatly confused and emotionalised the witness [the complainant] and 
badgered him. That brought up elements of whether he was saying the truth under oath, 
and that was the central aspect of the case. 

However, in seeking to confuse, counsel ran the risk of being seen to have confused 

themselves: 

The questions were designed to be confusing and the answers were confusing. it 
appeared at times that he [defence counsel] also got confused and was clutching at 
straws. 

In a number of other cases, although the jury tended to attribute what they saw as confused 

and/or irrelevant questioning to incompetence, the judge described counsel's performance as 
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competent and the questions that counsel was asking as valid. For example, in one case in 

which the jury was very critical of defence counsel's performance the judge said: 

In several areas in the case it was hard to drum up, I would think, a rational answer. So 
what do you do? You sort of pick away. I suppose the tactic is that you fudge and 
smudge and divert as much as you can in the hope that the real issues, which generally it 
is wise to try and avoid as if they do not exist, may escape attention. 

The judge described the defence in this case as doing "as good a job as possible to do in the 

circumstances." 

Nevertheless this was not always the case. In three of the cases in the sample, the judge 

essentially agreed with the jury concerning the confusing and irrelevant nature of counsel's 

performance and, like the jury, tended to attribute it to a lack of competence in counsel. Thus 

in one case in which a juror commented that: 

Lawyers for both sides should be sent to school and receive some tuition in questioning 
witnesses and presenting evidence 

the judge also commented that defence counsel introduced a lot of irrelevancies and confusion 

which "had the potential to insult the intelligence of the jury and was liable to back-fire". 

Although in a number of our cases the jury commented on the useful way in which the judge 

intervened to clarify confusing questions, this only occurred in a small number of cases. 

Indeed in only one case was the judge described consistently by jurors as "in control of the 

process" and alert to what was going on throughout the trial. This particular judge was 

described by our researcher as "a rather more interventionist judge than is usual: asking many 

more questions of the witnesses to clarify issues, and being more inclined to challenge 

questions which he regarded as irrelevant". It is clear that the jury responded positively to this 

in a case which they otherwise found very confusing and difficult to handle. 

In a number of our cases in which the jurors commented adversely on the relevance of 

particular lines of questioning, the relevance of particular witnesses, and in one case the 

relevance of a whole day of testimony, the judge also queried the relevance of some of that 

material. Thus in one case, the judge commented adversely on evidence called by the 

prosecution which he saw as designed simply to "bring in emotion all the time" and as having 

no relevance to the actual issue in the case. In other cases it is clear from the notes of evidence 

that particular lines of questioning which were commented on by the jury as irrelevant and 

confusing were in fact completely irrelevant to the facts in issue. In one case, for example, 

where the defence was based simply on a claim of self-defence a number of jurors commented 

correctly that defence counsel's questioning of his client about drug abuse and about an 

abusive relationship which he had been in previously was either irrelevant or at least never had 

its relevance explained. Yet by and large judges did not interfere with these lines of 
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questioning and jurors were left with a confused picture and with evidence that they thought 

was probably irrelevant but which they were generally somewhat unclear about. 

Whether or not the confusion caused to jurors by questioning which they see as illogical, 

disorganised and irrelevant to the case is the result of entirely appropriate probing of the case, 

deliberate attempts by counsel to muddy the waters and cause confusion, or sheer 

incompetence on the part of counsel, the impact on the jury is the same. Although it is 

obviously impossible to quantify the effect, it is likely that in a number of cases the verdict was 

influenced at least in part by the perceived failure of counsel to clearly identify and address 

central issues in the case, and to set out their argument in a clear and logical way. Even where 

the verdict was not ultimately conditioned by confusions introduced during the trial, the 

difficulties experienced by the jury were likely to have unduly prolonged the deliberation 

process and certainly made the whole experience more stressful for individual jurors. 

This raises a number of questions about the control of the trial, the role of the jury and the 

propriety of defence tactics in some cases. In particular: 

• To what extent should judges intervene to establish the relevance of particular lines of 

questioning, clarify confusion or ambiguity in the evidence or the questions which are 

being asked, and generally act to ensure that evidence is presented in as comprehensible 

a form as possible? 

• How far should jurors be encouraged or permitted to seek clarification of evidence they 

find confusing or irrelevant? (See Chapter 4, above.) 

• Is it appropriate for the defence to adopt a strategy which focuses upon gaps or 

inconsistencies in the prosecution case which are in fact irrelevant to the question of 

guilt or innocence? For example, is it proper for counsel to, as one judge described it 

(see above p 149), "fudge and smudge and divert as much as you can in the hope that the 

real issues, which generally it is wise to try and avoid as if they do not exist, may escape 

attention"? Similarly, in the case in which a juror commented with considerable 

approval on the capacity of defence counsel to introduce "red herrings", is this the 

proper role for defence counsel? If such tactics are not appropriate, how should they be 

controlled? 

Presenting or extracting the evidence 

The other major dimension on which the skills of counsel were judged was success or failure in 

presenting or extracting what jurors perceived to be either ''the full story" or at least a credible 

narrative. Although a few jurors commented approvingly on counsel who asked questions 

simply designed to extract the facts that they ( counsel) wanted extracted, jurors often wanted to 
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know rather more, whether or not it was necessary for the case as presented by one side or the 

other. In this sense many jurors saw their role in largely inquisitorial rather than adversarial 

terms. That is, they saw the trial process and their role in it as being to uncover the whole truth 

- including the surrounding circumstances, the background and the "colour" which would bring 

the incident to life - rather than to assess the version of events presented by the parties. Hence, 

as Table 6.4 (above) shows, in well over half the cases jurors commented that one or both 

parties had either left important areas out, or had simply not been searching enough in their 

analysis of the evidence. Consistent with the general thrust of jurors' comments overall, 

defence counsel were most frequently criticised for leaving material out while Crown counsel 

were more likely to be praised for having asked the right questions and for having presented 

their case "thoroughly". 

While it is clear that in some cases jurors believed that the system was somehow conspiring to 

keep information from them which they required in order to uncover the "truth" (see Chapter 4, 

above), in most cases jurors identified counsel who failed to ask the right questions as 

incompetent, badly prepared, disorganised, or lacking in experience. 

In a number of cases concern was expressed in general terms - sometimes explicitly referring 

to the need for a proper "picture" to be presented: 

His [Crown counsel's] questions were too glossed over and too rushed with not enough 
detail. ... He didn't take the time to paint a clear picture of the situation. 

In another case a number of jurors criticised the Crown because "he didn't draw out enough 

information" and didn't draw the case together for them. In particular, four of the six jurors 

interviewed commented that the Crown relied solely on the complainant's videotaped 

statement and did not try to clarify or expand on it: 

They didn't go into enough detail. It was difficult because she was so frightened, but 
they could have worked harder to establish trust and put her at ease. 

Sometimes a failure to ask the right questions combined with repetition to add to the jury's 

criticism: 

I don't think he [defence counsel] probed enough. There were questions unanswered for 
us about various things that happened ... he belaboured some points to the extent that we 
thought he'd lost the plot. 

In other cases jurors were rather more specific about the sorts of things that they thought had 

been left out. In two cases, for example, the issue of self defence arose in the course of the 

case. In one case the evidence seems to have been simply introduced by defence counsel 

eliciting the statement "he was coming at me" and then leaving it for the Judge to tackle in his 

summing up. The jury was confused by this and wanted more information. One juror 
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commented that if it had been handled properly "we could have skipped the whole week". The 

judge also commented that: 

Defence counsel really just threw a whole lot of balls up in the air and left them hanging. 

Of course, in many cases it may not be in the party's best interests for the jury to get the "whole 

story". Some jurors certainly realised that, but the realisation often did not make them think 

any better of counsel: 

Probably that's one thing which put me anti him [defence counsel] because he asked the 
question and then he'd stop them from saying too much and that sort of became a wee bit 
obvious, and you kept thinking "I wonder what he was going to say". 

Other jurors remained mystified by what was going on: 

We wondered why the defence didn't do something ... We noticed that when he got to a 
certain point he dropped right off, and we were all left like "Why did he go that far and 
just stop?" 

As with jurors who found counsel confusing and prone to irrelevance, it is impossible to assess 

from our data what effect counsel's performance in eliciting the full facts had on either the 

verdict or the deliberations. Some juries who felt they had been denied the full story certainly 

tended to fill the gap with speculation. Others wasted considerable time and energy arguing 

about the significance of the perceived gaps. (See further Chapter 6, below.) In some cases the 

story that the jury wanted fleshed out was undoubtedly largely irrelevant. In others, a real 

opportunity for the jury to seek either clarification or further information may well have been 

beneficial - both in terms of the verdict and jurors' confidence in it and for the deliberation 

process. 

THE PERCEIVED IMPACT OF COUNSEL'S PERFORMANCE 

The material presented so far certainly suggests that jurors' perceptions of the quality of 

counsel's performance had some impact on jury decision-making. Although the commentary 

has been largely presented in terms of jurors' criticisms of counsel, the majority of jurors 

commented favourably and found both the presentation and content of the case helpful and 

relatively easy to follow. Not surprisingly, however, when asked specifically about the impact 

of counsel on their thinking about the verdict, most jurors denied any major influence, referring 

instead simply to the general strength of the case presented or to specific pieces of evidence, or 

to the fact that counsel "made them think" or "raised a doubt": 

When he [defence counsel] gave his closing summary, it did influence me to think 
"Hang on a minute, maybe this guy wasn't in it" - so it did influence me. 

Previously I'd thought this guy was 100 percent guilty and after hearing his [ defence 
counsel's] summary I looked at some of the evidence a little bit differently. 
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In addition, a number of jurors described counsel's performance as having an effect on them 

but were entirely unclear as to what it might have been. Even in situations where jurors 

expressed strong views about particular counsel this could be the case. In one case, for 

example, a juror commented very strongly on what she saw as an unnecessary attack by 

defence counsel on one of the Crown witnesses and described it as "biasing me towards the 

Crown". As this juror was clearly convinced by the defence case fairly early on in the 

proceedings and went into the jury room without any real doubt about the need for an acquittal, 

the significance of this "bias" is unclear. 

Overall in 14 of the cases a significant proportion of the jurors who responded indicated that 

one or both counsel had an important impact on their thinking over and above the impact of the 

evidence they called in the case. Sometimes a good or bad performance by counsel simply 

made it easier for jurors by fitting in with the way they were inclined to see the case anyway. 

Thus in one case in which the jury convicted, five of eight jurors said that an assured and clear 

performance by Crown counsel had "helped us reach a decision more easily". Conversely four 

of the eight commented adversely on the performance of defence counsel, suggesting that it 

was simply not forceful enough to combat the Crown and that some of the evidence the 

defence produced worked against their client. However, as one juror said, it was "going 

against them to begin with" anyway. 

However, in five of these cases jurors drew clear distinctions between counsel and made 

comments which indicated that they saw this as impacting significantly on their view of the 

case. Thus in one case two jurors commented that it was Crown counsel's cross-examination 

of the defendant that persuaded them away from a not guilty verdict and "made our decision 

for us". Conversely defence counsel was described as inadequately prepared, "doing it on the 

wing", and asking irrelevant questions which suggested that he lacked a real defence. 

Similarly, in another case four of six jurors said that Crown counsel's performance adversely 

affected their view of the case, citing his lack of enthusiasm and conviction: 

He didn't seem terribly convinced that this guy had done it, so why should we? 

I felt that he thought it was a lost cause and I thought if he, who knows the background, 
knows about the previous trial, knows more about it than I do - I guess it did [influence 
my decision] a bit. 

On the other hand, defence counsel was viewed much more positively: 

[It was] just that he seemed to know, even though he'd only had 24 hours, he did seem to 
know what he was talking about. 

Perhaps the clearest example of a jury seeing itself as influenced by counsel is a case in which 

the jury was eventually unable to reach a verdict. In this case Crown counsel was viewed very 

negatively by four of the seven jurors interviewed. He was perceived as being "unable to 
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control the complainant", failing to ask key questions, failing to redirect to clarify significant 

points after the defence cross-examination, appearing to be "just going through the motions", 

and, in general, as one juror put it, failing to "put out the fires". In contrast, defence counsel 

was the lawyer that the jury would have picked to defend them. All seven described his 

performance positively - three in glowing terms. He was described as dramatic and 

impassioned, confusing the witnesses, obscuring the issues and generally doing his job by 

introducing significant elements of doubt: 

He made me look at the bigger picture. He confused me over what was important and 
what wasn't and I found him so utterly convincing and I wanted to believe every word he 
said. So when he instructed us to think in a certain way I thought this is what I should be 
doing. 

As these three cases suggest, where jurors saw themselves as being significantly influenced by 

counsel's performance their comments tended to stress the importance of both presentation and 

basic forensic skills. Not surprisingly, counsel were likely to be seen as having a positive 

impact when they appeared to care about the case and treat it as more than just another job, and 

could be seen by the jury as "professional", sincere and competent. Professionalism, though, 

means different things. While Crown counsel were sometimes praised for appearing impartial, 

this did not mean that they were expected simply to treat it as a matter of routine; while 

defence counsel were expected to be partisan, this did not mean that they had free rein to attack 

prosecution witnesses or the Police. Clarity, drawing out a coherent picture from witnesses, 

asking the "right" questions and avoiding irrelevance were the mark of competent counsel. For 

the Crown these qualities were pre-eminent and could not usually be substituted by 

presentational skills or forging a rapport with the jury. On the other hand, for the defence 

producing confusion, obscuring the issues and asking questions that fell short of providing the 

whole truth was more frequently seen as valid tactics. This, however, depended on the rest of 

counsel's presentation. In the absence of some rapport with the jury, it could too easily slip 

over into a perception of incompetence, inexperience or lack of preparation. 
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CHAPTER 6 

THE DECISION MAKING PROCESS OF THE JURY 

THE STRUCTURING OF DELIBERATIONS 

Previous research on jury decision-making has postulated two basic forms of deliberations: 

those which are "evidence-driven"; and those which are "poll-driven" or "verdict-driven". 

Evidence-driven deliberations begin by identifying and discussing the evidence and the issues 

in the case before any vote is taken, while poll-driven deliberations begin by taking a poll and 

then focus on eliminating the differences of opinion amongst jurors which emerge from that 

poll. It has been suggested (see, for example, Elsworth, 1989; Adler, 1994) that evidence

driven deliberations promote more effective decision-making, since they are likely to be less 

divisive, to keep jurors working together and to produce more thoughtful discussion. 

We did not find it easy to determine from our interview data how many polls were taken or the 

time at which they occurred. The problem was that votes were taken in a variety of formal and 

informal ways, as a result of which jurors sometimes differed markedly in their estimation of 

the number of formal and informal polls which had occurred. 

Nevertheless, with the exception of one trial where it was impossible to discern the sequence of 

events from the jurors' accounts, it was fairly clear that jurors' deliberations fell into three 

broad categories: 

• In 13 trials, the jury began their deliberations by taking an immediate poll. Usually the 

poll took the form of a formal vote, but in a few cases the jury instead went round the 

table asking each juror to state his or her view and briefly the reasons for that view. 

• In a further 13 trials, the jury began with a brief and fairly cursory discussion of the 

issues in the case or the applicable law, followed rapidly by a poll. Hence juries in this 

category still initiated their discussions with a poll. 

• In the remaining 21 cases, the jury had a relatively full discussion of the evidence before 

taking a vote. In these cases, while individual jurors obviously expressed their views 

during the deliberation process, the focus was on the evidence and jurors were not 

required to declare their position. In these cases, the time between the commencement 

of deliberations and the first poll varied significantly according to the length and 
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complexity of the trial; m one case no vote was taken until the second day of 

deliberations. 

The effectiveness of jury decision-making in this study was assessed by reference to both juror 

perceptions of the way in which they perfonned and the extent to which their discussions 

focused on the salient issues and reached a justifiable verdict. On this basis, juries which took 

initial polls often worked tolerably well, but there were two problems associated with them. 

First, at least some of the juries in this category took early polls, sometimes after an initial 

desultory and disorganised discussion, simply because they had little idea how to go about the 

task or where to begin: 

We sort of did a poll, then thought we should discuss it and then take a poll. But we 
didn't quite know how to start. 

In other words, they took a poll as a substitute for a structured and organised approach to the 

issues, thus running the risk of entrenching the initial division of opinion within the jury before 

the facts were clear in everyone's minds and the law fully understood by them. As a result, 

their initial votes may well have proceeded from an incorrect legal or evidential base, thus 

distorting jurors' views of their respective positions and sending deliberations off on a tangent. 

Indeed, in one trial where the foreperson began the deliberations by arranging a secret ballot, 

he reported to us that in retrospect he realised that he had made a mistake in doing so and 

should have put the points of law on the whiteboard and tried to agree on the facts of the case 

before taking a vote, because it became apparent that not all jurors were clear about the 

evidence. 

Secondly, while an initial poll generally enabled the jury to make progress in deliberations, it 

did so by focusing discussion on the difference of opinion within the jury. In particular, the 

subsequent procedure of juries which took an initial poll was sometimes dictated by that poll, 

with the majority jurors asking the minority to specify the issues which concerned them and 

then setting about persuading those minority jurors to the majority view: 

We took the first poll and we put the result up on the blackboard - no names - and then 
we used a process of elimination, but fair and square, no bullying . . . We homed in on 
those who were undecided first, of which there were two, and we said, "OK, what are 
you undecided about, what information do you need to know?" So we got the undecided 
jurors to change to 'not guilty' and used the whiteboard. We had one person looking 
after that. And just within a period of time when those two that were undecided made 
their minds up and were happy to go with the majority, it virtually paved the way for the 
other two who had a 'guilty' verdict. 

This sort of procedure carried with it the obvious potential for deliberations to become a 

process of attrition rather than a structured assessment of the evidence in the light of the legal 

elements of the offence. 
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Nevertheless, it is clear from our data that the description of juries which take initial polls as 

"poll-driven" and those which discuss the evidence first as "evidence-driven" is based on an 

overly simplistic and false dichotomy. Many juries which took an initial poll did not let 

themselves be dictated to by that poll: while they began by ascertaining the division of opinion 

from the jury, their discussions nevertheless involved a methodical and structured application 

of the law to the available evidence. In contrast, not all juries which did not take an initial poll 

adopted a procedure which revolved around a systematic consideration of the evidence: some 

were in fact disorganised, inefficient and essentially lacking in focus or direction. 

The most important factor in determining the effectiveness of jury decision-making was not 

how they started but rather the extent to which they adopted a systematic structure for 

assessing the evidence and applying the law. In this respect, at least 14 juries can be regarded 

as highly successful. Some based their discussions on their notes of the judge's summing up 

on the law, identifying the key legal elements and working through them methodically by 

reference to the evidence to satisfy themselves that all elements of the offence had been 

proved. In two cases where the judge had provided them with a written list of questions, they 

used this to structure their discussions and went through the questions in sequence. In a third 

case, the jury themselves used the judge's summing up to construct an equivalent flowchart of 

the law on the whiteboard (which in the particular case involved a choice between murder and 

manslaughter on the grounds of provocation) and worked through the diagram making a 

decision on each question until they reached their verdict. In doing so, they used a "fact sheet" 

summarising the evidence which one juror had written out the night before the deliberations 

commenced. 

Other jurors structured their deliberations more around the evidence than the law, focusing on 

the issues in dispute and identifying where the differences in evidence between one witness and 

another lay. Three cases demonstrate the nature and effectiveness of this sort of approach: 

# In a trial involving a single charge of "male assaults female" arising out of a domestic 
dispute, both the accused and the complainant gave evidence, and the only issue in 
dispute was whether the accused had been acting in self-defence. The jury began with a 
brief discussion of the issues, where jurors expressed their general views about the 
evidence and possible guilt or innocence. At the instigation of a juror (not the 
foreperson) who was a school teacher, they then put a time-line of the versions of events 
presented by the complainant and the accused respectively on the whiteboard, crossed 
off items which were common to both versions and identified the points of difference. 
They then took an initial poll, identified the reasons why some jurors were still uncertain 
about whether reasonable force had been used, asked for some evidence to be re-read, 
and finally reached a verdict after about three hours. 

# In another case, which involved four charges of indecent assault, the foreperson wrote 
down the four counts on a spreadsheet, and constructed a grid for each count with a list 
of the relevant issues (such as the credibility of the testimony of the complainant, the 
defendant's response, motive etc) in relation to each count. He then invited the jury to 
express their views on the stated issues. As discussion proceeded, he updated the 
spreadsheet as people changed their views on the particular issues. When the first poll 
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was taken, there was a 7:5 split on all four counts, but following the structured 
discussion which the foreperson facilitated, agreement was eventually reached on all 
counts. 

In the third trial, which involved a large number of charges of using a document with 
intent to defraud, the jury followed a very structured deliberation process which was 
clearly evidence-driven. They followed the judge's advice and looked at each count in 
alphabetical order according to the name of the complainant. When they began to 
discuss the evidence on the first count in a general way, they rapidly found that one 
particular juror was clearly thinking about the evidential issues in a different way from 
the rest of them. Thereafter, on each count, the jury took five or ten minutes to look 
through their notes individually in relation to that count and returned to a group 
discussion where they did a 'for-and-against profile' in two columns on the whiteboard. 
This entailed listing the evidence against the defendant, the claims that he put forward in 
his defence in relation to that evidence, and the relevance and accuracy of the evidence 
for and against. They checked the profile against their notes collectively, deciding that if 
a certain point was important and three or four people had wording in their notes which 
corresponded, then that generally was enough to satisfy them that the evidence had taken 
that form. After they had listed all the points on the whiteboard on each count and 
everyone had expressed their own view on that count, they then took an informal vote. 

It should also be noted that at least six juries systematically discussed the evidence and 

attempted to identify key issues while the trial was in progress. For example, in one trial which 

lasted for nearly a week and involved a manslaughter charge, the jury decided on the second 

day of the trial that, as the evidence was presented, they should write on the whiteboard what 

they agreed on, what they disagreed on and what they had doubts or questions about. As the 

trial progressed and the issues about which they disagreed or were uncertain were addressed, 

they would shift those issues to the 'agreed' column. By the end of the trial they had only a 

few items left to discuss, and most of these were addressed by the judge's summing up. As a 

result, the jury reached a verdict within an hour. 

Early discussions of this sort carried with them the danger of pre-judgment. Indeed, in one 

case where the jury systematically discussed the evidence at each break during the trial, many 

of the jurors saw their deliberations as a waste of time, believing that they already knew how 

all of their fellow-jurors thought at the end of the trial and could have agreed on a 'not guilty' 

verdict immediately. However, it is arguable that such a danger only arose where the jury 

collectively attempted to form a view of the case as a whole while the trial was in progress; 

discussions involving the identification, summation and initial assessment of key pieces of 

evidence did not in themselves lead to pre-judgment and they made the subsequent 

deliberations much more efficient and more focused. 

In contrast with structured deliberations, there were a number of trials in which the 

deliberations were unstructured, disorganised and inadequately facilitated. As a result, the jury 

often floundered: they did not focus on the legal elements of the offence in a systematic 

fashion; and they did not methodically work through the evidential issues in dispute. Again, 

three examples suffice to demonstrate the problematic nature of inadequately structured 

deliberations: 
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The first case, which involved a number of charges of rape and indecent assault, ended 
in a hung jury. The decision-making process was very haphazard, unstructured and 
inefficient. At first, the jury simply had a generally discussion about the case as a whole. 
Then one of the jurors (not the foreperson) suggested that they discuss each count in 
tum. However, when they commenced a general discussion on the first count, there was 
so much argument that they made little progress. The foreperson then suggested that the 
jury should go through each piece of evidence and make a decision on it, which another 
juror thought "would leave us there for the next hundred years trying to make a 
decision". That juror instead suggested that the jury go through the judge's summing up 
and use that to structure their deliberations. A couple of other jurors had alternative 
suggestions about their own process and wrote these suggestions on the whiteboard. 
However, the jury did not agree to these approaches either. As a result, they made little 
progress; there was a lot of cross-talk; and there was no systematic process structured 
around the law. They ended up as a hung jury. 

In the second case, which was one of those we categorised as producing a perverse 
verdict (see Chapter 9), the jury began with a discussion of the evidence rather than the 
taking of a systematic vote, although it appears that most people made clear their own 
views on the appropriate verdict fairly early on in the discussion. That discussion seems 
to have been fairly chaotic. The jurors were argumentative and, according to some, all 
wanted to speak at once to get their views across. One juror described the men in 
particular as shouting at each other and becoming aggressive with each other when they 
differed in their point of view. Some of the jurors who expressed the view that the 
defendant was not guilty wanted a verdict quickly and became frustrated with the 
minority, outwardly showing their annoyance when any juror in the minority expressed 
their view. Eventually, a dominant juror who was in the majority (a 40-year old male 
who was not the foreperson) began to control the discussions by writing the issues down 
on the whiteboard and going through them more systematically. The discussions 
became even more structured after the jury received a Papadopoulos direction (the 
substance of which is outlined below, Chapter 8). Despite that, it is clear that the jury as 
a whole did not work effectively; they became irritable and frustrated with each other; 
and they eventually based their decision on ( or perhaps rationalised their decision by 
reference to) an incorrect understanding of the law. 

# This trial again began with a discussion of the evidence rather than a poll, with the jury 
debating the case for some time before taking a formal vote. However, the foreperson 
did not structure the deliberations adequately. She did try to allow everyone to have 
their say and attempted to draw out the quiet jurors, but she nevertheless failed to ensure 
that the discussions were systematic and organised. As a result, half of the jurors 
described the deliberations as "pretty chaotic". The discussion went round and round in 
circles, and a number of the jurors were intransigent and reluctant to listen to the ideas of 
others. Jurors became annoyed and frustrated at each other, and quite a bit of arguing 
ensued which the foreperson apparently did little to control. In consequence, while the 
eventual verdict of the jury was fully in line with the evidence, a number of the jurors in 
interview expressed deep dissatisfaction with both the process and the outcome. 

NUMBER OF POLLS AND METHOD BY WHICH THEY WERE TAKEN 

Because jurors in interview could not always clearly distinguish between systematic votes on 

the verdict within the jury room and general expressions of view as to the appropriate verdict, 

estimates of the number of polls which were taken varied substantially. Indeed, in one trial 

jurors' estimates ranged from two polls to a dozen. As a result, in 12 trials we were simply 

unable to determine even the approximate number of polls taken. For the remainder, the 

findings are set out in Table 6.1. 
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Table 6.1 Number of Polls 

Number of oolls Number Percentage 

1-2 15 31.3 

3-5 11 22.9 

6-9 5 10.4 

10 + 5 10.4 

Not known 12 25.0 

Total 48 100 

Even these findings must be approached with some caution, since it was not always clear in 

trials involving multiple charges whether jurors' estimates of the number of polls counted votes 

for each charge separately when the vote on all charges was being taken at the same time. 

Nevertheless, in general terms it can be seen that, of those trials where the information was 

available, about 40 per cent took only one or two polls. Generally these were relatively short 

trials involving single charges. At the other extreme, over 25 per cent involved six or more 

polls and in a couple of trials involving a large number of counts, jurors reported between 40 

and 70 polls. 

Although we did not specifically ask jurors to identify the method by which votes were taken, 

most did volunteer the information. It emerged clearly that in the vast majority of cases votes 

were simply taken by a show of hands or on the voices. In a few of these cases one or more 

jurors suggested that the vote should be taken by secret ballot, but the rest of the jury rejected 

the idea - in one case on the basis that it was nonsensical to have a secret ballot when the 

verdict eventually had to be unanimous. 

However, in four cases the jury did proceed by way of secret ballot. Three of these juries 

began their deliberations by taking a poll, and recognised the danger that jurors who had 

declared their position publicly at the outset might be reluctant to alter their view. One 

foreperson said: 

I had a position in my mind that I would maintain as long as possible the ability of the 
jurors to have an anonymous position because I felt that as soon as public positions were 
taken I would have problems moving any public position, so I attempted to keep the 
secret ballot process going as long as possible. 

There is certainly some force to the argument that, where juries do take an initial poll, secret 

ballots in the initial stages are desirable to avoid the danger that the majority on the jury will 

simply focus on the minority and attempt to persuade them to change their opinion by a process 

of attrition. In fact, in one case where a jury did not proceed by way of a secret ballot, the 

foreperson in retrospect was reported to have said that it would have been a good idea to have 
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done so in order to avoid the intimidation of one particular intransigent juror. Another juror 

commented: 

In that first day it got insane. It was out of control. At one point there were four or five 
of us standing up yelling, me being one of them. It was terrible. We were all frustrated. 
We all thought we'd be home ... It got to a point we were all standing up and yelling ... 
That was the breaking point, and we all sat down and had a break. 

In the fourth case involving a secret ballot, however, the jury maintained secret ballots 

throughout the process in order to ensure that dissenting jurors were not put under undue 

pressure or intimidation. As a result, one juror (who was the last to agree to a 'guilty' verdict) 

in fact never acknowledged to the group at any stage that she was the dissenting juror. This 

had undesirable consequences: she never clearly articulated to the rest of the jury the basis for 

her concern; and she ended up agreeing to a verdict which was, in fact, questionable on the 

evidence. 

THE EXTENT TO WHICH JURIES REMAINED FOCUSED ON THE ISSUES 

During most deliberations, as might be expected, jurors occasionally mentioned evidence or 

speculated about possibilities which were of marginal relevance to the key question to be 

decided. 

For example, jurors sometimes speculated about why defendants pleaded guilty to lesser 

charges but not guilty to more serious ones, assuming that this was an indication of guilt: 

We kind of felt that [he thought that] if he pleaded guilty the police wouldn't go and 
investigate too much further. 

If the accused was charged with a number of counts, some jurors subscribed to the "no smoke 

without fire" school of thought and took it as a sign of guilt. 

There was also widespread speculation about the family relationships of both defendants and 

victims. For example, one jury speculated about why the complainants did not have more 

family support in court, and a juror in another trial decided that the relationship between the 

accused and his partner was a violent one even though there had been no evidence to 

substantiate that. 

In one or two other cases, individual jurors extrapolated from the evidence and tended to dwell 

on what was in fact an irrelevancy. Whilst the rest of the jury did not enter into the 

speculation, deliberations were disrupted. For example, one juror constructed elaborate 

theories about evidence in the case, coming up with alternative and sometimes highly 

imaginative interpretations of how the events could have happened, and in another case a juror 

thought that the defendant said that he had not had a drink for two years and speculated that the 
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defendant had been in prison for that time. The rest of the jury had told her that this was 

irrelevant, but she insisted that it helped to build up a picture of the accused. 

In the majority of these cases, speculation did not significantly affect the length of deliberation 

time, and the jury returned to the real issues. In a small number of cases, however, the jury got 

side-tracked onto irrelevant or tangential issues in a more profound way; they experienced 

difficulties in focusing on the main issues in the trial; and they spent significant amounts of 

time debating irrelevant issues. This not only prolonged deliberation time but also caused a 

considerable amount of confusion and in a couple of cases led to a perverse verdict or hung 

jury: 

# In a trial involving a large number of counts of using a document with intent to defraud, 
some members of the jury took it upon themselves to act as handwriting experts and 
wasted a lot of time trying to assess whether the handwriting was his even though he had 
admitted to writing most of the documents. In addition, one juror decided ( despite the 
absence of any evidence to this effect) that the accused had probably been using drugs 
but had since come clean, and that he should therefore be given the benefit of the doubt. 
All in all, much time and energy was wasted on incidental matters and the jury ended up 
reaching a verdict on the majority of counts which we classified as questionable. 

# 

# 

The jury in another case became similarly preoccupied by an issue which was incidental 
to the charge. They were initially confused about whether the charge related to cannabis 
oil - a Class B drug, or cannabis leaf - a Class C drug. Their confusion led them to 
concentrate on the mechanics of making and selling cannabis oil (for example, the 
methods and the tools needed). In fact, however, the charge clearly related to cannabis 
leaf, and cannabis oil was only relevant in that the jury needed to determine the amount 
of cannabis oil which would have been made from the leaf, in order to assess whether 
the accused had proved that he was in possession for his own use rather than for sale. 

The jury in a third trial wasted time speculating about whether the complainant was 
covering up for someone else, partly because the male members of the jury could not 
believe that the accused had raped her and not passed on his sexually transmitted 
disease. There was also speculation about the accused's criminal record, even though 
they had been told that he had no previous convictions. He had stated in evidence that 
he had been on bail earlier in the year, and this led some jury members to speculate as to 
other charges, overseas convictions and even convictions under another name. 
Ultimately the jury failed to reach agreement. 

In the vast majority of cases, however, while there was some minor speculation, this did not 

tend to sway the jury from the central issues in the case. 

SPECULATION AND USE OF INFORMATION ABOUT PREVIOUS 
CONVICTIONS 

In 17 of the 48 trials, jurors were actually told whether or not the accused had previous 

convictions. In seven of these trials, they learned from defence evidence that the accused had 

no criminal record, but in the other IO they were told both the fact that the accused did have 

previous convictions and the nature of those convictions. 
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In the remaining 31 trials, one or more individual jurors speculated about whether or not the 

accused had a criminal record in almost every trial. In a number of cases, their speculations 

were based upon factors which were indicative of a prior record, or at least previous 

involvement with the police. For example, in two trials jurors noted that the police had the 

accused's fingerprints on file, enabling him to be detected quickly, from which they assumed 

that he had previous convictions. In a third case they made the same assumption because the 

police had photographs of the accused and because his vehicle had been noticed by the police 

four days before the offence. 

In other cases, however, the assumptions which jurors made were much more dubious: 

• 

• 

• 

• 

• 

One juror assumed that the accused did not have a previous record because he did not 

drink and was the designated driver at the time of the incident. In contrast, another juror 

in the same trial said that she assumed he did have a previous record because he said that 

he had not had a drink or gone out for two years, so she assumed that he must have been 

in prison. 

In a trial involving sexual offending, one juror said that he reached the conclusion that 

the accused had no previous convictions because he had been married for a long time. 

In three trials, a number of jurors reached the conclusion that the accused had a previous 

record because he had a number of tattoos, which in one case was interpreted as "prison 

tatts". As one juror said: 

The guy had tatts all up his arm, big spider ones that you probably get in prison 
kind of thing, cobwebs and the stuff you see on ex-prisoners, and you look like a 
rough type. 

One juror assumed that the accused had a prior record because young Pacific Islanders 

with drug and alcohol problems were in her view statistically likely to have a prior 

record. 

In four trials a number of jurors drew conclusions about the accused's prior record from 

his demeanour, appearance and body language: 

His body language and appearance showed that he was at home in the dock. 

He seemed to be too sure of himself. I was watching his demeanour, and he 
looked as though he had done this before. 

In 18 of the 31 trials in which information about previous record was not provided, individual 

jurors brought their speculations to the attention of other jurors during deliberations. However, 

jurors typically said that when assumptions about previous record were raised, the jury as a 

whole noted that they were not really relevant and as a result they did not attach any weight to 
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them or derive any conclusions from them; to the extent that they were mentioned, they were 

in the nature of idle speculation. For example, one juror said that, although the jury wondered 

about a previous record, "once we got more objective, those prejudices were put aside". Two 

other jurors said: 

We did assume that he had been in prison before, but it never went against him ... I think 
if it was an important factor to us we would have had no trouble deliberating, but we had 
a lot of trouble reaching that guilty verdict. 

Some people felt that he probably had other convictions but in the end we decided that it 
wasn't really relevant. We didn't base anything on it. 

In fact, there was no case in which the jury openly acknowledged that they had taken 

assumptions or speculations about previous record into account in reaching their final verdict. 

Moreover, given the strength of feeling which some jurors expressed about the 

inappropriateness of placing weight upon such speculations, it is probable that, if other jurors 

had done so, they would have mentioned the fact. 

By the same token, as Table 6.2 demonstrates, well over half of those who did not receive 

information about the accused's previous criminal record said that they would not want to have 

received that information. They variously gave as the reason for this view the fact that it would 

have been unfair; that the accused was not being tried on his or her previous convictions; that it 

would have clouded their view of the evidence; and that such information would accordingly 

have prejudiced their decision. 

Table 6.2 Information on Previous Convictions 

Number of Jurors Percentage of 
Jurors 

Received information 114 36.5 

Wanted information 47 15.1 

Did not want information 116 37.2 

Ambivalent/did not specify 35 11.2 

Total 312 100 

It may be, of course, that jurors who said that they did not take assumptions about previous 

record into account and that they would not have wanted information on the issue were either 

not conscious of the fact that it influenced them or alternatively were not willing to admit that 

influence in interview with us. However, some support for the proposition that jurors 

genuinely thought that information about previous convictions was usually unfair and that they 

made a conscious effort to put it to one side can be found in their comments in the 10 cases in 

which they were informed of the accused's previous convictions. 
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In only three of these IO cases did any of the jurors admit to attaching significant weight to it in 

reaching their verdict, and even then only a minority of jurors in each trial did so. In five other 

cases, the jurors were adamant that the information was simply irrelevant to their decision. For 

example, one juror said in interview that he was the one who raised the accused's previous 

convictions during deliberations, but no one else on the jury was interested in it and he thought 

to himself, "that's good, because we are focusing on what we are here for". More significantly, 

in the remaining two trials, the introduction of evidence about the accused's criminal record 

seems to have been counter-productive and alienated the jury. For example, in one case in 

which the prosecution obtained leave to introduce evidence about the accused's previous 

convictions after he had impugned the character of the complainant, the jury were clear in their 

view that the prosecution had acted inappropriately and that the information was simply 

irrelevant to the accused's guilt. As a result, they became hostile to the prosecution and 

developed a degree of sympathy for the accused which may well have played a significant part 

in leading to their not guilty verdicts on all but one of the counts. As a couple of the jurors 

said: 

[The information about prior record] did not make any difference because I think it 
worked against the prosecution that brought [it] up anyway ... I just smiled to myself 
because I felt at that stage that the Crown thought they were losing, so they had to bring 
that up. 

It [the information on previous record] was important in the sense that it completely 
backfired on the prosecution. We were just sympathetic more than anything else ... it did 
go in [the accused's favour] 

In the second case, the jury had much the same reaction to the introduction of evidence about 

previous convictions, believing that it was unfair and irrelevant. One said that "it was damed 

wrong to get", and another said that "he had done his time, he had paid for whatever he had 

done". 

In summary, therefore, while there was widespread individual and collective speculation about 

prior record in cases where the jury was not provided with this information, that speculation 

does not seem to have had a significant effect upon the jury's deliberations. Indeed, the vast 

majority of jurors seem to have made a conscious effort to put such prejudices aside; they made 

it clear that they would have found the introduction of such evidence unfair; and in cases where 

they did receive it they generally either simply regarded it as irrelevant or developed sympathy 

for the accused as a result. 
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THE CHARACTERISTICS ROLE AND PERFORMANCE OF THE 
FOREPERSON 

Characteristics 

We did not interview nine of the forepersons in our study, and there was limited information 

available about them. 

Of the 39 forepersons we did interview, 28 per cent had served on a jury previously (with one 

of those we did not interview having also had prior service), a further 15 per cent had been 

summoned, and five per cent had been called but challenged. Only two of the forepersons had 

had previous contact with the criminal justice system as a defendant: one of these had been 

acquitted, and the other had both a criminal record and had been acquitted on other charges. A 

number of others had had some other contact with the criminal justice system, 11 ( or 28 per 

cent) as witnesses to or victims of offences. One foreperson was a prison visitor, one had spent 

time observing trials in court, and a further five (13 per cent) had had some exposure to the 

system by way of their employment. 

We recorded the gender of all forepersons in the sample and we also obtained other socio

demographic information in respect of the forepersons whom we interviewed. We were thus 

able to compare the characteristics of forepersons with those of the sample as a whole. Of 

course, we only interviewed a little over half of the jurors in the trials we covered, and we 

cannot be certain that they mirrored the characteristics of the jurors who for one reason or 

another could not be interviewed. However, as we saw in Chapter I (seep 7), there was no 

significant difference between the characteristics of jurors in trials where only a small 

proportion were interviewed and those where the vast majority were interviewed. We have no 

reason to believe, therefore, that the interviewed jurors were in any way unrepresentative of the 

total population of jurors in the trial sample. 

In terms of gender, 59 per cent of interviewed jurors were women, compared with only 42 per 

cent of forepersons, suggesting that men were more likely to put themselves forward or be 

selected as forepersons. 

As Table 6.3 shows, juries overwhelmingly chose a foreperson who was Pakeha. However, the 

proportions of Maori, Pacific Islanders and Europeans who acted as foreperson were not 

substantially different from the proportions in the sample as a whole, so that there was no 

evidence of ethnic bias in the foreperson selection. 
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Table 6.3 Ethnicity of Foreperson 

Ethnicity Number Percentage 

Pakeha/New Zealand European 27 56 

Maori 5 10.5 

Other European 2 4 

Pacific Islander 1 2 

Other 4 8 

Not Known 9 19 

Total 48 100 

As Table 6.4 demonstrates, the vast majority of forepersons were aged 30-59. There was a 

slight tendency for those aged 20-29 to be under-represented, but otherwise the proportions in 

each age group were as expected. 

Table 6.4 Age of Foreperson 

Age Range Number Percentage 

20-29 4 8 

30-39 12 25 

40-49 14 29 

50-59 7 14.5 

60+ 3 6 

Not Known 8 17 

Total 48 100 

Of the 39 forepersons we interviewed, 32 (82 per cent) were employed, five were self

employed, one was unemployed and two were beneficiaries. There was also a fairly even split 

between those with and without tertiary education, as shown in Table 6.5 below. Again, in 

both of these respects forepersons roughly mirrored the characteristics of the sample as a 

whole. 
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Table 6.5 Forepersons' Educational Qualifications 

Education Number Percentage 

Secondary 18 37.5 

Polytechnic 10 21 

Undergraduate University 2 4 

Postgraduate University 7 14.5 

Unspecified Tertiary 2 4 

Not Known 9 19 

Total 48 100 

All except two jurors who acted as forepersons spoke English as their first language. Of the 

two exceptions, one was a bilingual European and the other was a Cook Island Maori. 

Role and Performance 

Forepersons varied considerably in the way in which they performed their role, with some 

proving to be much more successful in guiding and facilitating the deliberations than others. 

Their success seemed to have had a significant impact upon not only the coherence but also the 

length of the deliberations. Because of differences in complexity between one case and 

another it is impossible to quantify the impact in these respects. However, the detailed 

responses which we received from both forepersons and other jurors did enable us to identify 

the sorts of factors which distinguished successful from unsuccessful forepersons. 

Of course, in many cases jurors gave mixed reports on the effectiveness of their foreperson, 

which resulted in part from their differing expectations of what the role entailed: some jurors 

appreciated firm control through the deliberation period, whereas others liked a more "hands

off' approach. Despite these differences, however, it is clear that in essence success in the role 

of foreperson rested on the extent to which he or she was able to bring some coherent structure 

to the discussions: some kept the discussion focused and orderly and performed their role with 

diligence and skill; others, while making an attempt to "chair" the meeting, did not have the 

skills to direct the deliberations and saw themselves as simply "one of the group". In the latter 

cases, other jurors often took over the role of the foreperson by guiding and structuring 

discussion. 

Forepersons with strong facilitation and organisational skills 

Where the foreperson structured deliberations well, there was general satisfaction with their 

performance. This was all the foreperson had to do in relatively straightforward cases, but in a 

few cases their leadership skills were tested by obstructive jurors or complex evidence. In 

these cases, jurors generally felt that the foreperson had led the group well when the evidence 

was discussed and applied to the law in an orderly and segmented fashion; when everyone was 
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given an opportunity to speak; and when breaks were taken if discussion got heated. Use of the 

whiteboard and finn insistence on ground rules were also appreciated. 

One of the more successful forepersons established the way in which deliberations would run 

before they began. Although the case dealt with a murder charge and deliberations lasted for 

ten hours, jurors felt that the foreperson was a good facilitator because he gave everyone a 

chance to speak and ensured that only one person spoke at a time. The foreperson himself 

described his role in the following terms: 

I took over, it was not up for discussion. I laid down some ground rules, one person 
speaks at a time etc., that I'm not here leading you, that I'm here to draw information out 
from you, I'm going to write the key elements of the charges on the whiteboard. 

Jurors in other cases with evidently successful forepersons particularly emphasised the role 

they played both in keeping the jury focused on the relevant issues and in ensuring that 

everyone participated in the discussion: 

[He] kept a very good eye that everyone was having their say... he was watching the 
ones that weren't saying much and actually asking them. 

He became quite strong in the sense that people just kept wanting to discuss side issues 
to their neighbour or in a little group and he drew people back. Everybody must listen to 
everybody. He had to do that about three times and that was good. 

He asked us to have a round-robin, he was controlling - not heavily, he'd keep us in 
check. 

Our Foreman [was] quite a clever bugger, he was quite switched on and he was up there, 
it was his idea to list the facts for and the facts against. 

Forepersons who attempted to structure and guide the discussions were more likely to be 

successful in their endeavour when they had a likeable personality, leading other jurors to feel 

that they were "easy to talk to", "had an open style", "maintained a sense of humour", did not 

antagonise any difficult jury members, and kept discussions "cordial and friendly". 

In structuring the deliberations, forepersons had to strike the right balance between being too 

directive and too "low key". There were at least 10 cases where they appeared to do so with a 

fair degree of success. For example, one foreperson who appeared to strike the balance 

successfully took control and directed discussion back to the evidence without being 

"dictatorial". She took notes, demonstrated a firm grasp of the evidence, explained the Judge's 

summing-up, made sure that everyone understood the facts and ensured that everyone had their 

say. This firm but fair exercise of control, which was praised by other jurors, was actually 

played down by the foreperson herself, who said: 

I tried to go round the table as much as I could so that there weren't people being left out 
that might have had valid points to raise, but most of the time it was fairly general, it was 
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obvious from the start that definitely most people were swinging towards a guilty 
verdict. 

The foreperson's involvement in prosecutions under the Conservation and Wildlife Act, and 

her experience in managing an office, perhaps stood her in good stead when directing 

discussion in the jury room. 

Forepersons who were apparently successful in striking the right balance did not necessarily 

satisfy or meet the expectations of every individual juror. For example, in one trial where the 

jury deliberated for seven hours but could not reach a decision on indecent assault charges, the 

foreperson was viewed favourably by the majority of jurors because he let everyone have their 

say, allowing people to express their doubts and keep to their view. The foreperson organised 

discussions by taking each piece of evidence and finding which points the jury were agreed 

upon. He went to great pains to ensure that minority jurors did not feel pressured into agreeing 

with the majority, by telling them that if they were undecided they should vote not guilty, and 

that he would support them if they were not convinced. However, two jurors criticised the 

foreperson' s performance for completely opposite reasons. One felt that the foreperson did 

"very little" and in particular failed to explore the basis for the views of the minority jurors. In 

contrast, the other juror felt that the foreperson's efforts at leadership led to his "taking over": 

He was our elected spokesperson but it was automatically assumed he was our elected 
leader. He was our law expert ... all questions about law and evidence were then put to 
the foreperson, not a bad thing. Problem was he thought he could answer them all. 

Despite these minority views at either end of the spectrum, it appears likely that the foreperson 

in fact steered an appropriate middle course. 

In a number of other cases, however, the comments of other jurors suggest that forepersons did 

not get the balance right and, in their attempts to structure the deliberations, became a little too 

"dictatorial" - being overtly directive, dominating the discussion too much or disregarding the 

wishes of other jurors. This was a particular problem for at least some jurors in four cases in 

our study, two of which deliberated for two or more days. The problem manifested itself in 

three ways. 

First, in two cases the foreperson was reluctant to approach the judge with questions, even 

when other members of the jury requested that he or she did so. In one of these cases, the jury 

asked the foreperson to clarify points with the judge on two or three occasions, but he refused 

because he thought that the jury could "nut it out for themselves". Similarly, in the other case, 

where there were multiple charges of theft, forgery and conversion, the jury had listened to 

three weeks of evidence, and during the two days of deliberations there was some confusion 

over the conversion charges. The foreperson was asked to question the judge, but she refused 

because "she felt we shouldn't bother the judge with it". Instead, she tried to explain some of 
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the charges in her own words and helped those who had difficulty in understanding the 

"paperwork". 

Secondly, in one case which was complex and involved over three and a half weeks of 

evidence, the foreperson, who was described by one of the jurors as "power crazy", attempted 

to exercise control but in a way which clearly seems to have alienated other jurors, so that her 

attempts to keep discussions on track failed: 

By the time we'd got to deliberate we'd almost split into little groups and this is going to 
sound awful but if you were in the foreperson' s group you were allowed to speak and if 
you were not in the foreperson' s group it was "how can you possibly say that?" and 
we'd go back to their point of view, it was almost a fifty-fifty split, like "we can speak 
but you can't". It got quite tetchy. 

It wasn't a facilitative role, she would try and sum up the situation but her opinion was 
mixed up in it or she wouldn't be listening to what the juror was saying. 

We really needed someone that had some leadership and that could control us. 

Her inappropriate exercise of authority was also demonstrated by the fact that on the second 

night of deliberations, much to the annoyance of the rest of the jury, she sent a note to the 

judge without consulting them asking if the jury could finish at 8.30pm. 

Thirdly, there was one case in which the foreperson, with the collusion of other jurors, 

deliberately manipulated events to bring pressure to bear on a dissenting juror. The jury were 

deliberating on whether the accused should be found not guilty of murder by reason of insanity, 

and all were agreed apart from one juror, who felt that the accused was guilty. The foreperson 

was detennined to avoid a hung jury and played a pivotal role in ensuring that the jury reached 

a verdict. She made it very clear to the dissenting juror that she was not prepared to have a 

hung jury. She refused to permit a number of issues which the dissenting juror raised to be 

explored, believing that it might prevent the jury from reaching a verdict, and she arranged for 

a juror whom the dissenter trusted to sit next to her and walk with her to and from dinner. She 

also denied the dissenting juror a smoking break, because she knew this would speed up the 

verdict. Once the juror acquiesced, she was allowed to go out for a cigarette. The foreperson 

admitted using this tactic, saying that: 

I was a bit naughty. She wanted another cigarette break and I said no. There was no use 
if we had to start over again ... 

The foreperson admitted that they put pressure on the dissenting juror, and that she was aware 

that the dissenting juror was reluctant to agree with the majority. When the dissenting juror 

finally agreed to a verdict of not guilty by reason of insanity, the foreperson surrounded her 

with the people she liked and trusted. One of the other jurors held her hand to ensure she 
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would signify her assent to the verdict when asked to do so in court. The foreperson described 

their tactics, which she devised, as follows: 

Our first reaction was let's get out of here before she changes her mind .. .I didn't know 
if I had to say unanimous for everyone or if we all had to say it. I was dreading it. But 
the registrar nodded her head at me and I said yes for all of us... We orchestrated the 
whole thing. We sat her behind me and got jurors to hold her hand. During the trial she 
had sat near the accused so we shuffled everyone down. All the other 11 knew we had to 
orchestrate this so we all acted with urgency to getting her in there and delivering the 
verdict to the court. She didn't have to say yes or no, I would have probably been in 
trouble on that one. 

Admittedly, these tactics, which were subtle rather than overtly intimidatory, did produce a 

verdict, but it is likely to have been at considerable cost to the dissenting juror. Interestingly, 

too, although the verdict was justifiable on the basis of the psychiatric evidence, other jurors 

acknowledged that they may have made their decision on a wrong basis. 

Forepersons who were just "one of the group" 

When forepersons saw themselves as chairing the meeting and acting as a mediator, but 

otherwise simply being "one of the group", they were not generally effective in their role. 

Some of these forepersons had the necessary "people" skills for the job, giving everyone a 

chance to have their say and allowing only one person to speak at a time. But they simply 

lacked leadership skills, and their failure to structure the order in which points were raised and 

to organise the way in which evidence was discussed led to deliberations which were 

disorganised, lacking direction and, in the perception of other jurors, even "chaotic". 

She didn't play a great role at all really, mainly because I don't think she realised her 
role entirely, I think she just thought she had to get up at the end and say [the verdict]. 
She didn't actually keep things in order at all, it was all sort of a bit random. 

He wasn't a very structured meeting type person. He was just part of the group, he 
wasn't facilitating. 

I don't believe he did a very good job, not of controlling. It wasn't until the end [the he 
started controlling] because he was getting a bit frustrated too. 

[The foreperson] didn't chair well. There were a couple of other people who did it. It 
was sort of a mess, a lot of over-talking, one yapping here and another yapping there. 

She was pretty laid back because she didn't know what her responsibilities were. She 
knew that she had no casting vote or anything, but all she thought she had to do was just 
get up and deliver the verdict, and that was it. 

In one of the trials where the foreperson made little effort to guide the discussions, all of the 

jurors we spoke to felt that the foreperson "had no role". She did not try to be a facilitator, and 

she just joined in and acted as "one of the group", stalling her vote until she had had lunch. 

One juror was particularly annoyed, and suggested that only one person talk at a time, using a 
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"talking stick". Other jurors were not very keen on this idea! That was as far as any attempt at 

leadership went. The juror said that: 

As much as I have all these ideas I'm not a leader, and no leader sprang forth ... I don't 
mind her as a person but as a forewoman she didn't do her job. I was concerned that all 
the cackling and carrying on was going to mean that we had no process by which we 
could come to a decision when we needed to. 

This juror expected the foreperson to offer leadership and organisation, but the foreperson 

herself had no concept of how to guide the discussions and felt that her only role was to deliver 

the verdict: 

[I was] fairly laid back, I think the part of a foreman is not to be a dictator or an "order
arounder". I think that that person should be just like the other people and just mix in 
and mingle in and that sort of thing, and I mean you're only there to answer for your co
jurors. 

In these sorts of cases, unless another juror took over, other jurors often became quickly 

frustrated; the deliberations tended to degenerate into a "free for all" and to go off on tangents 

or around in circles; they were often unnecessarily prolonged; and, although they generally 

ended up with a supportable verdict, they did so in a decidedly haphazard and unsatisfactory 

way. 

Other Jurors Step into the Breach 

In a number of cases the problems posed by ineffective forepersons were in fact overcome or at 

least ameliorated by other jurors who stepped in to assist or displace them. For example, in 

one case the foreperson felt that she was "one of the group" and didn't know what her 

responsibilities were. This led to unstructured, random discussion until one juror decided to 

take control of the situation. Like the foreperson, he had had no previous experience on a jury, 

and described his decision to get involved as one of necessity: 

[ At the beginning] everyone started voicing their opinions and bringing out stuff, going 
hard out. So we went like that for quite some time, and then I kind of figured we were 
getting nowhere. So I decided to pick up a pen and start writing things on the 
whiteboard ... I just thought we were going round in circles, and we need to sort of 
know where we're heading ... Our foreperson was pretty timid, and didn't really take 
much leadership. I felt like a bit of an idiot trying to get things on the board and stuff 
like that, but I kind of thought, "Man, someone has to, or we'll just go round in circles". 

Where the foreperson did not seem to know what to do, other jurors sometimes took control of 

the situation by prompting him or her rather than taking over. For example, in a trial where the 

foreperson, although having served on a jury before, was totally lacking in leadership or 

facilitation skills, others prompted her that a poll was required, and put questions into a 

coherent form. One juror said: 
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She looked to us for guidance ... [She was] not a natural leader. She knew her limitations 
and would ask for help. 

Similarly, in another case the foreperson acted as a chair for discussion but had no idea how to 

structure it. The jury "muddled along" until one of them began to use the whiteboard. The 

foreperson here did ensure that everyone had their say and stayed focused on the issues, but did 

not have the skills required to structure deliberations for the jury. In this case, the juror who 

helped did not take over the role completely, but did substantially assist. 

In some cases, the foreperson was not at a total loss, but did need some assistance from other 

jurors: 

We decided way back at the beginning of the week that we needed to run it on 
committee rules, which was agreed to, but two or three of us frequently reminded the 
forelady to go back to those rules because we kept breaking down into cross table 
discussion. 

The intervention of other jurors to take over from or assist the foreperson did not always 

introduce structure into the process. Success in this regard depended upon both the attributes 

of the intervening juror and the extent to which other jurors accepted his or her de facto 

leadership role. For example, in one case the foreperson did not take the initiative at any point 

and did not have any strategy for dealing with deliberations in what was a difficult case. She 

had served on a jury before, but did not seem to have much concept of what a foreperson 

should do. Other jurors were quite critical of her, saying that she "dithered" and "wasn't really 

doing anything": 

She had no role. She didn't have any. We were all doing our own thing. We just talked 
amongst ourselves, and we never said, "Everybody stop talking and listen, and everyone 
give their view." It wasn't like that. We just kind of talked amongst ourselves. She didn't 
have any control like you would think. 

The foreperson just became someone that put the question through to the judge, and also 
she was the one that we knew was getting up to say the final verdict. But no, she wasn't 
anything special once we got into that room. 

It was perhaps because the foreperson did not show any inclination to take control of the 

discussion that another juror took over the foreperson's role. He tried to precipitate a vote 

early on in the deliberation process, and played a major role in persuading two jury members to 

change their mind. He was well educated and had a good grasp of technical language, which 

made him credible to other jurors. He was scathing about the foreperson: 

I was very disappointed with the performance of the foreperson. We came in and we 
had a cup of tea and then she really wasn't doing anything, so I said, "Right, let's have a 
vote to see where we stand and where we have to head." And she said, "No, no, let's 
read through the statement and the evidence". And other people agreed with me and 
said, "Why? We've heard everything, so let's do it". And so we just waited for her to 
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read that. So basically we were just waiting for her. And then we had a vote ... So we 
wasted a lot of time. 

Even with the influence of this juror, the jury appear to have sat around and read books, talking 

about things outside of the case. Deliberations were not at all structured and time was not used 

well. 

The success of other jurors in taking over or providing assistance was also likely to be 

dependent upon the attitudes of the forepersons themselves. In at least seven cases where the 

foreperson was perceived by a substantial proportion of other jurors as failing to guide the 

discussions properly through either a lack of facilitation or undue dominance of the discussion, 

they seemed to be under the illusion that they had performed their role satisfactorily and had a 

somewhat fanciful view of their own ability. It is, of course, difficult to tell whether they were 

aware of their shortcomings but did not want to admit to them, or whether they really were 

unaware that their efforts had failed. However, in five of these seven cases, their illusion does 

appear to have led them to the conclusion that they were in no real need of assistance from 

other jurors. If other jurors attempted to take over in such cases, that was likely to generate 

confusion and involve conflicting and contradictory attempts at control. 

It should also be noted that, even if forepersons otherwise had a degree of effectiveness, that 

could be severely blunted if they found themselves in a minority during deliberations. For 

example, one foreperson was in the minority and was in fact the last person to change his mind. 

Where the foreperson was placed in this position, it was difficult to direct the flow of 

deliberations because the jury was likely to be firmly focused on why there was one dissenter 

and how they could change that. This put any dissenting juror in a vulnerable position, and 

was at odds with the facilitation and leadership aspects of the foreperson's role. This could 

explain in part the fact that members of the majority group took over structuring the 

discussions in the case, although the foreperson did not seem to be particularly effective before 

that point anyway. 

The Socio-Demographic Characteristics of Successful Forepersons 

Significantly, the skills possessed by successful forepersons did not seem to depend on any 

prior experience as a juror: of the ten forepersons who seemed to be the most effective, only 

one had previously served on a jury, whereas two of the least effective forepersons had done 

so. 

We also examined the characteristics of successful forepersons by comparing them on a range 

of socio-demographic factors with the IO forepersons who clearly struggled in the role and 

failed to keep the jury properly focused on the task. This comparison produced the following 

findings: 
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• There was a marked gender difference. Of the ten successful forepersons, eight were 

male and two were female. In contrast, of the 16 unsuccessful forepersons, six were 

male and ten were female. This does not necessarily mean, of course, that women were 

less suited to the role than men. The women selected to be foreperson in our sample 

may have had less experience or fewer qualifications than men (see below), so that 

gender was being confounded by other variables. Equally, their task may have been 

made more difficult by gender stereotyping which led other jurors in the jury room to be 

obstructive or to take over. 

• There were no age differences between successful and unsuccessful forepersons. 

• 

• 

• 

There was no real evidence that the skills of successful forepersons were derived from 

direct occupational experience. More generally, however, there was a discernible 

difference in the occupations of each group. Of the ten successful forepersons, nine 

were in professional or other skilled occupations. In contrast, of the 16 unsuccessful 

forepersons, three were unemployed or beneficiaries and a further five were in unskilled 

occupations. 

By the same token, there were differences in the educational qualifications of the two 

groups: whereas half of the successful group had a university degree, only 20 per cent of 

the unsuccessful group did so. 

There were no clear ethnic differences. It is true that nine of the ten successful but group 

were Pakeha, the ethnicity of the unsuccessful group was more diverse, with only eight 

Pakeha, three Maori, one British, one other European and three who did not specify. 

This diversity makes it impossible to discern any clear trend. 

The Need for Advice from the Court 

The foreperson is expected to facilitate, focus and structure discussion, act as spokesperson and 

give everyone an opportunity to express their opinion. In straightforward cases, this is not too 

demanding, but where the charges against the accused involve complex or emotive evidence or 

where there is a difficult juror, the task requires a higher level of skill. We should not assume 

that jurors arrive at court equipped to cope in such a situation. As we have already noted 

(above, p 50ft), many of the jurors who volunteered to be the foreperson for their jury had little 

idea about what was expected of them or how to structure deliberations or deal with personality 

problems. 

The jury as a whole should therefore be given more advice about how to structure their 

decision-making. Indeed, many jurors themselves volunteered the view that such advice would 

enhance jury decision-making. In particular, a number of jurors also said that they would have 
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benefited from guidance, which was not offered by the foreperson, on what to do when 

deliberations became unstructured and heated: 

It was very messy. It was very difficult. That's when we would have benefited from 
some guidance on how to go about it. 

There's no structure with it and there's not anything in there to give you an idea, not 
even something on the wall to tell you-you're a bunch of 12 strangers stuck in a room. 

Similarly, as we have already argued (above p 56ft) there is a need for guidance on the role of 

foreperson. Jurors sometimes had radically differing expectations of what the foreperson 

should do, which caused difficulties in a number of cases. Before the jury selects their 

foreperson, they should therefore be given clear guidance on what the role entails. This would 

eradicate some of the instances of selection of people with little skill for the job. Moreover, if 

juries were given longer to make their decision as to who should be their foreperson and more 

infonnation on how to go about it, it would give them a chance to assess who they thought was 

most suited to the job. 

Once the foreperson has been chosen, the court should ensure that they are given support in 

performing their role, and have access to infonnation about facilitation techniques, including 

advice on how to structure discussion if they themselves are in the minority or the last 

dissenter. The need for this sort of information is obviously most acute in cases where the 

foreperson takes the position of being "one of the group" and thinks that their role is only to 

deliver the verdict in court, since this can leave the jury lacking any direction and prolong 

deliberations, especially where the case is complex. 

In a number of cases, even where the foreperson was aware that they should be guiding 

discussion in some way, they were uncertain how much guidance to give and exactly how to go 

about giving it. In particular, in a number of cases they were either uncertain about, or took 

very different views, of the amount of pressure which should be exerted on minority jurors for 

the sake of reaching agreement. Some thought that it was inappropriate to bring any pressure, 

even if that would result in a hung jury. Others thought that it was their responsibility to strive 

to reach a verdict at all costs, even if that meant persuading minority jurors by a process of 

attrition or agreeing to a compromise. As one foreperson said: 

How far do you go and what's the role of the foreman? How much pressure is 
appropriate pressure to try and come to agreement? Are we meant to wrestle through 
and sort of politely clobber each other? So [guidelines on] that might have been useful. 
Is it the court's intention that wherever we can we try to get a decision? 

Even when forepersons did have good knowledge of group decision making and facilitation 

techniques, they would have appreciated validation of their approach from the court, and felt 
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that general advice about the role of the foreperson would also have informed other jury 

members about what to expect: 

There needs to be some guidance to the jury forepeople as to how to go through the 
process ... My colleagues thought that I was a good foreperson. I mean, that's more 
good luck on the part of the jury system than good management. I mean, someone said 
that they had a foreperson once who basically stood at the top of the room and screamed, 
"You must say he's guilty, I have to go home". The fact that I worked and took the 
approach that I did is because of me . . . and you can't leave that to chance, or you 
shouldn't. 

In summary, giving the jury as a whole some guidance on the role of the foreperson would help 

them to have a common understanding of what is expected, and allowing them more time to 

choose their foreperson would enable them to choose the person on the jury they feel is most 

suited to the role. At the moment, the decision is largely random. It is in the best interests of 

all concerned that the jury make an informed decision when choosing a foreperson. Once the 

foreperson is chosen, there should be support and advice for them on facilitating group 

decision making. We should not assume that jurors arrive at court already equipped with those 

skills. This study illustrates that many do not. 

THE EMERGENCE OF DOMINANT JURORS 

There were inevitably different levels of juror participation in all cases. Generally this could 

be attributed simply to the natural blend of different personalities and did not involve undue 

dominance. In a few cases, however, jurors did dominate to the point where others felt that the 

eventual verdict was affected. Juror dominance could result in pressure to decide ( discussed in 

Chapter 8), and in intimidation. Jurors in six cases reported feeling intimidated, and more 

generally dominant jurors who significantly affected the deliberation process were evident in 

20 cases in all. 

Undue juror dominance generally arose when the foreperson did not properly structure 

deliberations. Where deliberations were allowed to go ahead in a random and unstructured 

fashion, juror dominance was uncontrolled and jurors who were naturally reserved could be 

silenced. Indeed, the vacuum created by an ineffective foreperson could easily be filled by 

strong personalities who took control of and dominated rather than facilitated the deliberation 

process. For example, although in one case the foreperson did not feel that she had let any one 

person dominate, it was clear that she had lost control of deliberations and did not regain that 

control until fairly late on. Two dominant jurors took over, one of whom was described as "a 

noisy little man" who "thought he was the foreman". The result was that the quiet jurors felt 

overpowered by the noisy ones, and this prevented full discussion. 

In four cases, it appears that deliberately intimidatory jurors were given a fairly free rein. In 

one of these, discussion was constantly interrupted by an obstructive juror who refused to 
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discuss things rationally, made adverse comments about people's opinions, insulted them 

personally and monopolised the process. In the remainder, there were also personal insults and 

"aggressive badgering", including one juror who followed people around and was "in their 

face". These caused other jurors to feel intimidated, uncomfortable about expressing their 

views, and under considerable pressure to reach a decision consistent with the view of the 

dominant jurors, who were usually in the majority. 

In other cases, intimidation was not mentioned by jurors but was implied through their 

responses to other questions. An example is a case where, although none of the jurors reported 

feeling intimidated, two did not answer the question on the issue, and it is possible that a 

degree of intimidation was felt. One of the jurors who did not respond was the last dissenting 

juror, who was placed under considerable pressure to change his mind, including heckling and 

face pulling. Deliberations were antagonistic and aggressive, with three dominant jurors 

shouting at those who held a contrary view. Regardless of whether this amounted to actual 

intimidation, the atmosphere in the jury room was undoubtedly strained. 

Dominant jurors often affected the eventual verdict, because they were the ones who put their 

point across most forcefully. Where the dominance was at a fairly low level, some jurors felt 

that there were positive results, because "the more dominant jurors were able to look at things 

from another angle and explain that to the other jurors", and they often brought things back on 

track when the jury went off on a tangent. These jurors were vocal, but were not perceived as 

badgering the jury or pressuring them into one point of view. However, the effect was often a 

skewing of discussion to emphasise the points which the dominant jurors felt were important, 

to the exclusion of anything else. One juror rightly suggest that this was probably inevitable, 

because if more reserved members of the jury disagreed with something, they tended not to say 

anything, and the rest of the jury were unaware of the alternative stance they could have taken. 

Other jurors expressed a similar view: 

The more the opinion is voiced the more it is accepted and those quiet ones who didn't 
contribute would have had the dominant view sink in and thus they would accept it. 

The guilty view dominated the discussions. The ones who were for not guilty tended to 
be more softly spoken, accepting. They would put up their case but couldn't keep 
arguing it through. 

However, in a couple of cases juror dominance went much further, totally overpowering the 

quieter ones, to the point that their decision "was made for them" by "four or five people in the 

room". In many other cases, as we have noted, while dominant jurors did not completely 

overpower the rest of the jury, they were nevertheless given a fairly free rein, steering 

discussions in the direction they pleased. The skills required to control a determined and vocal 

juror were simply not possessed by most forepersons, and they were given no advice from the 

court on strategies for dealing with such situations. 
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METHODS OF RESOLVING DISAGREEMENT AND UNCERTAINTY 

The juries in our study adopted a number of strategies in order to reach agreement on specific 

issues and on their eventual verdict. These are represented in Table 6.6 below 

Table 6.6 Methods of Resolving Disagreement and Uncertainty 

Method Used Number of Cases 

Asked Questions / Had Evidence Read Back 31 

General Discussion 29 

Focused on Minority Jurors 17 

Approached Evidence In a Different Wav 8 

Eliminated Irrelevancies 5 

Referred to Exhibits and Own Notes 5 

Compromised 5 

Took a Break I Came back to the Issue Later 3 

Note: More than one of these methods was used in the vast majority of cases. 

General Discussion 

One of the most common strategies for resolving disagreement was to carry on discussing the 

issues in a general way: 

[We resolved disagreement] by talking it through. We went through it concisely and 
everybody had an input, we looked at it from different angles. 

We'd do a poll but it wouldn't be "hands up guilty or not guilty", the polls were to start, 
we'll go this way "what do you think? What's your logic behind it?" and everyone 
would have a shot ... just keep bashing around. 

In some cases new angles on the evidence emerged from continued discussion which served to 

convince jurors to take a different stance. However, this relied upon jurors staying calm and 

the foreperson facilitating well. Because many juries featured neither of these conditions, the 

common result of prolonged discussion was instead that juries either went around in circles or 

resolved matters through grinding dissenting jurors down or cajoling them to accept the 

majority view in a battle of wills. Indeed, time and weariness were cited by one juror as the 

things which ultimately resolved disagreement. 

Focusing on Minority Jurors 

Another common approach was to move from general discussion to a focus on the minority 

jurors, asking them to articulate why they did not agree with the majority. One juror described 

the approach clearly in the following terms: 
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If someone didn't agree with the verdict that everyone else came up with, they had to put 
their case across to us. 

Where a dissenting juror had overlooked evidence, their presentation of their view sometimes 

prompted the majority to outline more clearly the basis for their own position, which could 

prove to be an effective way of resolving disagreement. For example, one jury began by taking 

a secret ballot, but when one of the two dissenting jurors revealed their identity it was decided 

to take them through the contentious issues: 

We found it quite difficult to get through to the person but there was one in particular 
who said' "Let's try it this way: I'll explain it this way and see if you understand what 
we mean", because we had all come to a conclusion ... we weren't picking on them but 
we wanted them to be sure of how they felt and to keep talking, "What is it that you 
didn't understand?", so we just kept talking to them until they came up with their own 
decision rather than ours ... 

Sometimes, too, the dissenting juror's statement of their position exposed the fact that they had 

no rational basis for their view. For example, in one case the dissenting juror was found to 

have relied upon fictitious evidence in forming his view, and he capitulated once the rest of the 

jury realised this. In another, the policy of "letting the person who disagreed prove to everyone 

why they disagreed" paid off when they found that the dissenting juror had no evidential 

ground for disagreeing, but simply did not want to acquit the accused. In a third, the dissenting 

juror was told that his emotional response was irrelevant, with the majority spending some time 

"just trying to pound into his head that just go back to the law and that's all you have got to go 

on". 

More often, however, there was a general belief that "if 11 people think one thing then they 

must be right", and the focus was on changing the minds of dissenting jurors rather than 

revisiting contentious aspects of the evidence with an open mind. This was illustrated by the 

approach taken to two dissenting jurors in one case, where the jury split into two groups, taking 

one undecided voter each. This served to isolate the minority jurors and certainly gave the 

majority an advantage. 

The focus on dissenting jurors could lead the majority to adopt dubious practices: one jury 

were so determined to reach a verdict that they knowingly presented incorrect information to 

the last dissenting juror, while another prevented the dissenting juror from having a break in 

order to get her to agree with the majority. 

Compromising 

Where juries reached an impasse but were determined to come to a verdict of some kind, 

compromise was a common method of appeasing both the minority and majority. Indeed, as 

we will discuss more fully in Chapter 9, compromise verdicts occurred in five trials, with 

jurors indulging in "horse-trading" to produce guilty verdicts on some charges and not guilty 
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verdicts on other charges. For example, a minority juror in one trial agreed to an acquittal on 

one charge because the jury were unanimous that the accused was guilty on the other charge, 

and the minority juror realised that the fact that they had "got him" on one charge would be 

sufficient to lead to some form of incapacitation. Minority jurors were offered a compromise 

by the majority in other trials simply in order to ensure that a conviction on at least some 

charges would result. As one foreperson said: 

We did a deal, we got him on the big charges ... it was just an out, we'd done a deal. 

Eliminating Irrelevancies 

In five cases where the disagreement resulted from the introduction of irrelevant considerations 

into deliberations, the jury attempted to bring the discussion back to relevant evidence. For 

example, in one trial the jury focused on the main aspects of the evidence to prevent 

disagreement on minor points: 

For a while we just got bogged down in the details and then somebody said something 
along the lines of "We've got to decide is that important to the case?" and then we sort 
of came to a decision that way. 

In another trial, the jury felt that one of the group was steering them off course, and they 

eventually agreed to ask questions of the judge in order to satisfy the juror and get their 

deliberations back on track: 

This person was, to a certain degree, obstructive to our deliberations and that is why we 
had to go back in the first time for the judge to tell us we were off course which we 
already basically knew, but it was agreed we'd have to go and ask him to resolve this 
person's [problem] and it resolved that particular instance. 

Asking Questions, Having Evidence Read Back, and Reviewing Exhibits 

In 31 of the 48 cases the jury approached the judge to ask a question, re-play a video or have 

evidence read back to them. This was almost always useful in clarifying issues and dispelling 

or confirming doubt. A similar result was achieved by reference to the notes jurors had taken, 

and by refreshing their memories through a review of the exhibits they had taken into the jury 

room with them. 

Approaching Evidence in a New Way 

As well as reviewing evidence through the judge or by way of their own notes, jurors also 

attempted to look at the evidence they had from a new angle, or use a different structure for 

their discussions. In some cases this worked well, because a different approach to a question or 

a piece of evidence relieved the tension and allowed the jurors to see things from a new 

perspective. Using the whiteboard to assess the issues and the legal requirements of charges, 
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rather than using open discussion, served to clarify thoughts, refresh memories and bring some 

structure to deliberations. 

Taking a Break 

Another method of relieving tension was to take a break or leave a contentious issue until 

people had calmed down enough to re-visit it. Taking a short break worked well, but leaving 

difficult issues until last could cause problems. In one case, for instance, it averted an 

argument at the time, but it resulted in the difficult charges being re-visited when the jury were 

tired and under pressure to reach a verdict, because he was intimating that he might have to 

declare a mistrial. The more controversial of 29 charges were "shelved" until the end, but 

these ended up being the charges upon which the jury reached a hasty compromise in their 

effort to reach a decision. 

THE VALUE OF DELIBERATIONS 

The value of deliberations varied from juror to juror, depending in part on whether they had 

changed their minds during deliberations and how difficult those deliberations had been. The 

impact of deliberations reported by jurors are represented in Table 6.7. Jurors in a case got 

different things out of deliberations, so that individual trials had some jurors who felt that they 

had changed their minds because of deliberations, others who had had their views confirmed, 

and some who felt that deliberations had achieved little other than taking a poll. 

As Table 6.7 below demonstrates, a small number of jurors found deliberations unhelpful. 

They saw the deliberation process as a waste of time, which sometimes added to rather than 

resolved confusion. A few of these were convinced of the validity of their initial view of the 

evidence and simply saw the deliberations as a means of expressing their opinion and 

persuading other jurors to accept their own position: 

Well, all I wanted to do was get my point across. Because I know what I thought and 
I'm stubborn, and no-one would have swayed me unless I have evidence. 

I had made up my mind in the final summing-up ... it would have been extraordinary for 
me to change ... I had made up my mind and I was going to keep it. 
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Table 6.7 The Impact of Deliberations 

Impact No. of 1urors % of jurors 

Confirmed and validated iuror's view 115 36.9 

Changed juror's view 82 26.3 

Helped to make up undecided iuror's mind 61 19.6 

Did not help 45 14.4 

Not known 9 2.9 

Total 312 100 

In two cases, however, deliberations were seen not to be helpful because they increased the 

jurors' confusion and produced a hung jury. In the first of these, the recalcitrant juror 

increased tension by refusing to discuss things in any meaningful sense. In interviews, many 

jurors had difficulty in articulating the problems the jury had and why doubt remained. 

Collective deliberations did nothing to resolve individual difficulties, and in exacerbating 

misunderstandings about the law they increased confusion. In the second case, deliberations 

were confused and based on misunderstandings about the evidence and about the transactions 

involved in the fraud charges at issue. 

The vast majority of jurors, however, found deliberations helpful in enabling them to share 

notes, clarify evidence, hear other perspectives on the case and have their own views discussed 

and confirmed or challenged. Although most of them had formed a view of the appropriate 

verdict by the end of the presentation of evidence, they had often done so on an impressionistic 

basis and welcomed the opportunity to go through the evidence in more detail and to find out if 

they had missed, forgotten or not thought of a possible interpretation of a piece of evidence. 

Over half of the jurors who found deliberations helpful either changed their minds completely 

during deliberations or made up their minds after initially being undecided as to their view. In 

most, although not all, of these cases it was the input from others which enabled jurors to 

clarify their own thinking, resolve their doubts or see the evidence in a new light: 

Well, it [deliberations] made me think about the points that I hadn't actually thought 
about prior. He would be free now if it had been up to me, originally, without thinking 
about the extra things and going down to the nitty-gritty 

The neutral discussion helped clear up the complexities and clarified the issues. 

In one case, where the majority of the jury changed their minds on most counts after the initial 

poll, three jurors in particular reported that other jurors helped them to focus on "the real 

evidence". Credibility was a major issue in the case, and one of the jurors who changed her 

mind completely reconsidered her assessment of the accused, saying "the defendant was 

convincing but from what the others said it made me think that maybe she was too 

convincing." 
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Another case also provided a striking example of the power of collective decision-making and 

the difference it could make to initial impressions. The jury was originally 11: 1 in favour of a 

"not guilty" verdict. The dissenting juror held out and explained his view of the law, which the 

jury felt was confirmed by a question put to the judge. The one dissenting juror managed to 

swing the rest of the jury around to his point of view, and they delivered a guilty verdict on one 

of the charges. One juror was obviously shaken by the experience: 

I think the fact that you've got twelve people who aren't that knowledgeable about the 
law and there's no way you could be - I thought the whole thing was very fickle. Like at 
one stage we had everybody just about saying he was "guilty" of something, and then 
one guy who basically brought up a point of conjecture, and everybody in just about a 
second all changed their idea ... But it was amazing how just by one person putting their 
point of view through that eight or nine people can change their opinions so quickly. 

For more than a third of the jurors, however, the deliberations did not really shape their view in 

any way, but they were still found to be useful as a means of confirming or validating their 

own sometimes tentative initial view: 

Ninety per cent there but needed 10 per cent feedback. I needed to explore some issues. 

The discussion helped me to know that we had thoroughly discussed all angles and the 
evidence. Hearing everyone helped to know that we had tried to look at it as widely as 
possible. 

In talking it through they [the other jurors] brought up other points. You saw it from one 
point and they saw it from another ... I felt convinced afterwards I had made the right 
decision. 

Indeed, even amongst jurors who changed their minds during the course of deliberations, the 

fact that 11 other people had reached the same decision provided substantial reassurance and 

validation and was thus a very important function of deliberations. It increased their 

confidence in the verdict and offered a chance for them to share with others the responsibility 

of making a decision about someone else's life. The jurors who had already made up their 

minds about the appropriate verdict in their case felt that this confirmation and support was the 

main function of deliberations: 

The deliberations were useful probably just as reassurance for the decision you had 
made. You made your decision, but it's easier if somebody else says yes and has the 
same kind of feelings about the case as you. 

It means I don't have to wear it myself, do I - 12 of us made a decision, so it's easier to 
live with. 

Where jurors did not want to make the decision that they thought was correct in law but 

incorrect morally, the support of collective decision making was particularly important. For 

example, in one case where a number of jurors instinctively felt that the accused was guilty of 

something and would have convicted were it not for deliberations, they were persuaded that, 

whether or not the accused was guilty of some wrongdoing, she was not guilty of the charge 
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indicted. While the deliberations did not serve to resolve their lingering doubts about the 

decision, it did enable them to accept the verdict that the accused was not guilty in law. 

In most cases, therefore, deliberations were a highly significant part of the process. They 

resulted in a substantial proportion of jurors changing their initial view, and they also enabled 

many others to reach a decision after being initially undecided. Even when they did not serve 

these functions, they provided confirmation and validation of jurors' initial views and thus 

offered a large measure of reassurance through shared responsibility. This highlights the 

importance of providing juries with appropriate guidance on strategies for good decision

making: the deliberation process has a major impact, and it is important that juries get 

assistance to enable them to do it effectively and efficiently. 
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CHAPTER 7 

UNDERSTANDING AND APPLYING THE LAW AND THE JUDGE'S 
DIRECTIONS 

As we have already discussed above (p 38), jurors generally received an outline of the law 

from Crown counsel in his or her opening address. Very infrequently, they also received a brief 

instruction (or written outline of the ingredients of the charges) from the judge. However, 

detailed instruction on the law and how it related to the facts in the case was left to the judge's 

summing up at the conclusion of the trial before the jury retired to consider its verdict. 

Usually, the summing up began by canvassing a number of general issues relevant to the jury's 

deliberations: the role of the jury as fact finder; the need to reach a verdict solely on the 

evidence before the Court; the need to reach a decision free from prejudice or sympathy; the 

value in assessing credibility from the demeanour, appearance and manner of a witness; the 

drawing of inferences; the burden and standard of proof; and the weight to be placed upon lies 

or contradictions in the evidence of a witness. It then outlined the legal elements of each 

offence with which the accused was charged and any defences raised by him or her. Finally, it 

summarised the evidence presented by prosecution and defence. 

JURORS' VIEWS OF THE JUDGE'S SUMMING UP 

Helpfulness and Clarity 

Respondents were asked how helpful and clear they found the judge's summing up. 

Responses, which are presented in Tables 7.1 and 7.2 below, were overwhelmingly positive. 
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Table 7.1 Judge's Summing Up: Clarity 

Number Percentage 

Very clear 225 72 

Somewhat clear 72 23 

No opinion 2 1 

Somewhat unclear 12 4 

Very unclear 0 0 

No information 1 0 

Total 312 100 

Table 7.2 Judge's Summing Up: Helpfulness 

Number Percentage 

Very helpful 223 71 

Somewhat helpful 71 23 

No opinion 7 2 

Somewhat unhelpful 8 3 

Very unhelpful 0 0 

No information 3 1 

Total 312 100 

Over 95 per cent found it clear, and over 90 per cent said it was helpful: 

It was very 'jury specific'. You'd have to be on another planet not to understand. I had 
no problems at all. 

[The summing up] gave me a structured direction as to what we needed to decide in 
steps and I did find that very helpful. 

A few of those who said that they found the judge's instructions helpful or clear nevertheless 

expressed some criticisms of aspects of them. Even when those views are included, however, 

only a very small minority of jurors were overtly critical. Their criticisms fell into six 

categories: 

• A small number simply found the instructions too detailed or too technical and therefore 

too confusing for them to understand or absorb: 

# In a 13-day trial involving three charges against a single complainant, one juror 
commented that the summing up did not appear to be organised into clear sections 
and lacked conciseness. Another, who rated the judge's summing up as very 
clear, nevertheless qualified this by saying, "except for the area on the law"! 
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• 

# 

# 

In a one and a half day trial, involving a single charge of wounding with intent to 
injure, one juror found it hard to concentrate upon the judge's instructions about 
the law because he was using jargon with which the juror was unfamiliar. 

In a two-day trial concluding with a 40-minute summing up, three out of 10 jurors 
specifically commented that the judge's legal instructions were confusing and 
contained too much detail. One expressed it as follows: 

The tying of the two together [ the evidence and the law] [ was difficult] and 
it seemed like you just get one in your mind and he'd put something else 
there. And it was sort of ... I think it was probably the length of detail that 
went into it that made you confused. 

A few thought that their problems in this regard were exacerbated by a lack of 

organisation in the structure of the judge's instructions, which meant that the judge 

tended to meander, to waffle or to go off on tangents. In two cases there appeared to be 

some substance to this criticism. In the first of these where the summing up lasted for 45 

minutes, a majority of jurors felt that the summing up lacked precision and veered off on 

tangents, with one saying: 

[The judge] would start off on a point, then he'd go back to another one, off to 
another one, and come back to the one he was talking about. It was like playing 
tennis. You had to keep up with him. We'd just finished listening to the closing 
arguments. Don't get me wrong, he was a nice guy all the way through and he 
was very good, very patient, but there I think he would have lost a great deal of 
attention. We were all sitting there thinking, "fluorescent lights, dry eyes". 

In the other case - a six-week trial involving 23 counts - the judge kept on back-tracking 

and raising issues which he had forgotten. Overall, his summary of the issues in relation 

to individual counts was confused and confusing. One juror was asleep throughout most 

of the summing up and another, despite being positive about the judge's summing up 

generally, said that the judge went back over various issues and got some of them wrong. 

In other cases, the view that the judge's summing up was poorly organised was an 

isolated one: 

There was just some of the stuff that the judge was going on about, parts of the 
law and explaining all that ... For me anyway it just got a bit longwinded ... It 
seemed like he wanted to take the long way round. 

[The judge] rambled and went over points more than once ... He said things two 
or three times. 

In these cases such comments, which were few and far between, were likely to have 

been a consequence of the individual juror's inability to concentrate, or to follow the 

judge's oral presentation. There was nothing in the comments of other jurors or in our 

own observations of the summing up which suggested that they resulted from any 

defects in the instructions themselves. 
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More significantly, quite a number of jurors criticised the presentation of the summing 

up, suggesting that it was boring, delivered in a monotonous voice and conducive to 

sleep: 

A lot of [the jurors] were complaining. They were just about going to sleep. I 
mean, I can go to sleep at the drop of a hat but it didn't affect me that way .. . his 
voice sort of droned on a lot. 

[The judge's summing up] would make a good insomnia cure. 

Despite the fact that these criticisms emerged in a number of trials, only a small minority 

expressed them, and it seems likely that they were partly a consequence of the fact that 

jurors were unused to listening to information delivered orally for a substantial period of 

time. Having said that, the style of delivery certainly differed and arguably mattered. In 

observing summings up we ourselves noticed the difference between judges who 

appeared to be reading their summing up and spoke in a monotone on the one hand, and 

judges who addressed the jury in a more personal and lively manner and made regular 

eye contact with them on the other. 

A couple of jurors said that they wanted more direction on decision-making, or the 

provision by the judge of a framework within which they could make a decision (a 

concern which, as we argued above (p 59), was probably well founded). 

• Many jurors wanted, and several expected, more direction from the judge on the 

appropriate verdict, and expressed disappointment that this direction was not given: 

• 

When we came out [from the courtroom] we realised we had a lot of work to do, 
which I didn't expect. I thought we would go out there with a clear understanding 
of what was right and wrong. I was a little confused when I went out there 
knowing at the end of the day we weren't going to get any help from the judge. I 
expected to get swayed one way or the other. 

Finally, two jurors suggested that the judge's summary of the facts and the respective 

cases of prosecution and defence was unnecessary and repetitive: 

The summing up of the case was just going over the whole crap again ... It's a 
total waste of time ... We were all switched off. I mean, we really listened to him 
when he was talking about the law and what it means, but for the rest, you just 
switch off. You don't even listen. 

The only thing that really got up my goat was when the judge summed up and 
took well over an hour to do that and we may as well not have been at the trial, 
because he just about went through [the facts] verbatim - and there were points 
that he brought up three times during the summation. OK, we're lay people but 
we 're not stupid, and it was unnecessary for him to labour various points. 
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Overall, jurors were complimentary of the judge's instructions. To the extent that there were 

criticisms, they generally derived either from the limitations of the individual juror or from the 

fact that the instructions were delivered in oral form without written or visual aids. 

The Length of the Summing Up 

As will be seen from Table 7.3, the length of the judge's summing up varied enormously. At 

one extreme, the length of the summing up lasted for 20 minutes or less in 4 per cent of trials; 

at the other extreme, it lasted for more than one hour in over 20 per cent of trials, with half of 

these being more than 90 minutes. In one case (where the trial lasted for five weeks three days 

and there were 23 separate counts of using a document with intent to defraud) the summing up 

lasted for two hours 35 minutes, and in another (which was a fourteen and a half-day trial 

involving a single count of murder) the summing up lasted for three hours 20 minutes. 

Table 7.3 Length of Judge's Summing Up 

Length of About Right Too Long Too Short Did not Specify Total 
Summing Up No. % No % No. % No. % 

10-20 mins 12 92 - - 1 8 - - 13 
21-30 mins 26 90 3 10 - - - - 29 
31-40 mins 31 69 14 31 - - - - 45 
41-50 mins 32 76 9 21 - - 1 2 42 
51-60 mins 38 70 16 30 - - - - 54 
61-90 mins 27 75 9 25 - - - - 36 

Morethan90 
15 65 8 35 33 

mins - - - -

Time not 
41 64 21 33 2 3 64 

recorded - -

Total 222 73 80 26 3 1 1 0 306 

Reactions to the length of summing up were rather more mixed than reactions to its content. 

As many as a third of jurors thought the summing up was too long. Indeed, in seven trials half 

or more of the jurors interviewed expressed this sort of view: 

It just got a bit long-winded ... It seemed like he wanted to take the long way round to 
get there. 

I remember getting a numb butt . . . he spoke for such a long time it was pretty hard to 
know what he wanted us to do. 

However, as Table 7.3 demonstrates, their perceptions in this respect were not closely related 

to the actual length of the summing up. Certainly, where the summing up lasted 30 minutes or 

less, almost all jurors thought it was about right. However, if the summing up exceeded half an 

hour, the percentage who thought that it was too long was evenly distributed amongst all the 

trials, regardless of length. Indeed, all of those jurors interviewed in the trial involving a 

summing up of two hours 35 minutes found it to be about right, while half of the jurors 

interviewed in trials involving summings up of 40 minutes or less regarded it as too long. 
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It is, of course, clear that trials involving multiple or alternative counts and multiple 

defendants, or involving a number of alternative defences, require a more lengthy explanation 

from the judge. Jurors recognised this, with one or two jurors specifically stating that, while the 

summing up was long, they recognised that it was necessary. Undoubtedly, therefore, jurors' 

reactions to the length of the summing up were influenced by the nature of the case. In 

addition, they probably varied according to the aptitude of the individual juror, their ability to 

concentrate upon oral information and the judge's style of delivery. 

CONSCIENTIOUSNESS IN APPLYING THE LAW AND CONSCIOUS 
DEPARTURES FROM THE LAW 

It is inevitable that individual jurors will sometimes allow emotion, sympathy or prejudice to 

influence their reaction to the evidence and their decision-making. It is therefore not surprising 

to find that in 19 out of the 48 trials in our sample, one or more jurors said that either they 

themselves or other jurors were influenced by such feelings during deliberations. Sometimes 

jurors found themselves reacting adversely to the abhorrent nature of the alleged conduct or the 

perceived character of the accused which led to pre-judgment. For example, one juror was 

reported by others to have rejected the judge's instructions and to have been most reluctant to 

agree to a verdict of not guilty by reason of insanity, supported by unanimous psychiatric 

evidence, on the religious ground that "God wouldn't forgive her". More often, jurors were 

swayed by sympathy for the accused or his or her · family or concern about the impact of a 

'guilty' verdict upon the accused: 

I tended to feel sympathy for the guy, not prejudice. You know, he had a daughter, he 
had a pretty rough upbringing ... 

To me he wasn't doing anything that harmful to anyone. He was a drug addict and if he 
did flick the odd one off [supply drugs to others] it was the odd one, he wasn't a big-time 
dealer or anything, and to me I felt sorry for the guy and I know you 're not allowed to do 
that. You feel like helping him ... I was compassionate, I guess, and that's why we 
spent two hours in there debating because I didn't want to convict the guy. 

We were continually frustrated at comments [from another juror] like "I feel in my 
heart", "my instinct tells ms", "I feel sorry for that lad", "what about his family?", "how 
are those kiddies supposed to manage without their father?", and "he was not educated 
past Form 2". 

In one case, too, a juror was reluctant to convict the accused because of an adverse reaction to 

the appearance of the complainant: her peroxided hair and style of dress, coupled with the fact 

that she had been seen on a main street in the city at night, led him to believe that she had 

encouraged the accused in the sexual activity with which he was charged. 

However, these feelings of sympathy or prejudice only infrequently influenced or dictated the 

decision-making process of the jury or their eventual verdict. We were able to identify only six 

out of the 48 cases where individual feelings of sympathy or prejudice seem to have affected 
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the outcome of the trial in some way, although in two of these cases the jury did not openly 

acknowledge this: 

# In a trial involving a charge of 'male assaults female' arising from a domestic dispute, 
the accused admitted that there had been a physical confrontation between him and the 
complainant. He maintained that she had assaulted him, but did not dispute her evidence 
that he had hit her with a closed fist in the back as she was walking away. His defence 
was that this did not constitute assault or that, if it did, he was acting in self-defence. 
There were nine men and three women on the jury. All nine men and one woman took 
the view, despite the evidence, that there was a reasonable possibility that the force used 
was in self-defence. Some of the men also thought that, in the absence of evidence of 
bruising or other injuries, it could not be concluded that "force" had been used. The two 
women in the minority held out for conviction. One of them said that the majority did 
not seem to focus on whether all of the force was really being used "in defence of 
himself'. She added: 

# 

The jury was made up of nine men and three women, mainly older men. I mainly 
felt that they thought a slap around the ear for a woman was okay. They did not 
stick to the law. 

In a two and a half day trial involving several counts of sexual offending, which ended in 
a hung jury, one juror seems to have made up her mind before or during the trial that the 
accused should be acquitted; she refused to take account of any judicial instruction; and 
she refused to discuss the case with other jurors during deliberations. She was abusive 
to other jurors, she was abusive to court staff, and she made clear that she wanted to 
leave: 

She refused to sit at the table with us. Every time somebody said something she 
would make a lot of noise about it, and she just wasn't to be stopped. 

She abused the court clerks and said she was going to walk out. She wasn't going 
to stay there, she didn't want to be there, she had things to do with her children. 

One juror had problems with the nature of jury service, being required to be there 
and not being able to just go when you felt like it. 

For most of the time she did not sit at the table with the other jurors, and at one 
stage she curled up in the comer in a foetal position. 

The foreperson tried to get her to participate in the discussions, and eventually wrote a 
note for the judge saying that there was one juror not participating. Before the note was 
sent, the juror did begin to play a part. The foreperson described it as follows: 

There was 1 juror who in the first ten minutes and when we had our first break 
identified with the accused and had already then made up her mind she wasn't 
going to convict him. She also caused great trouble all the way through the trial. 
She was really obstreperous and wouldn't sit at the table, and it was only when I 
wrote a note and wrote it quite large - a message to the judge that we had a juror 
who was causing great trouble and we didn't know what to do with her and she 
was really upsetting the process, she was sitting on the floor in the comer and 
we'd asked her several times to sit at the table because it was difficult and she 
refused. And then she got up to go to the toilet and obviously saw the note, and 
then must have thought about it and then came back and actually sat at the table 
and actually discussed things. 

Some jurors mentioned that she really was not willing to fulfil the functions of a juror 
and did not understand what was required of her. Others said that she simply did not 
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wish to be there. However, two jurors, including the foreperson, suggested an 
alternative explanation: 

She said she'd been raped when she was a teenager, so that was very interesting. 

She refused to co-operate and they tried to cajole her and ask her, and she made a 
statement which would be the reason why she is like she is ... she openly said in 
the jury that she was raped when she was 13, and I believe she was still 
traumatised by it and this all brought it back . . . She couldn't deal with it . . . 
Everyone said, 'If you've had this happen to you, surely you want to put this guy 
away?', but she said she couldn't ... She said it more than once, and she didn't 
care who knew. 

In another case, the accused was charged a firearms-related offence. While no juror 
whom we interviewed openly admitted to departing from the law, some did say that 
other jurors failed to focus on the law and took irrelevant considerations into account. 
Moreover, it is clear that jurors on both sides of the argument during deliberations were 
taking into account the "politics" of the situation, and in particular the likely press 
coverage which their verdict would receive. One juror in the majority in favour of a 'not 
guilty' verdict said: 

[Was it easy for the jury to come to a decision?] I think it wasn't so much the 
accused, but what was going to be printed in the media afterwards - the sort of 
message which would be sent .... That was of most concern to the jurors. Thus, 
they wanted to send a strong message ... 

In contrast, another juror in the majority interpreted the concerns of one of the jurors in 
the minority in favour of a 'guilty' verdict as follows: 

We asked [the dissenting] juror to discuss why he wouldn't change. He couldn't 
give a specific reason apart from the fact that the accused had a gun. He worried 
about it being reported in the press and setting a precedent for people to carry a 
gun. We took turns discussing the issues with the last juror, and he changed his 
mind. 

Thus, while no juror admitted to disregarding the judge's instructions, it seems that they 
did deliberately take into account extra-legal considerations in reaching their decision. 

In a trial where the accused was charged with murder and pleaded 'not guilty' by reason 
of insanity, The jury brought in an insanity verdict. Although this seemed to be fully 
justified by the psychiatric evidence, the jury actually determined their verdict by 
reference not to the evidence but to their understanding of the consequences of the 
verdict: 

I would have to say that it was more knowing the consequences for either verdict 
that was given the most emphasis, not the evidence. When the consequences were 
weighed up it led to the genuine belief that the person had to be removed from 
society for everyone's benefit, including his own, and given our choices it had to 
be Not Guilty by insanity to achieve this ... To be perfectly honest I think as a jury 
we were naughty boys. I've got no qualms about the decision we gave, none 
whatsoever . .! think we perhaps got around it in the wrong way and I think some of 
[the jurors] were thinking he's as guilty as hell of murder ..... One juror said to me, 
"I think he is guilty", and she was not one of the dissenters. She'd gone for not 
guilty by reason of insanity because there is no way she wanted the bastard out ... 
I said to them, "As I see it we have two options, guilty as charged - consequences 
are that he will go to jail for life (small L) and in 10 years if he is a good boy he 
could walk". I said, "I don't think any of us want that. We all know in our heart 
that that isn't the right thing". We agreed on that so I said that the other option is 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

# 

# 

that we want him out of the way for his own good and the good of the 
community. He has got to be removed. I said that given our choices we can only 
achieve that by Not Guilty .. .! just have a funny idea we might have been naughty 
boys and girls because we based our verdict on the consequences of our verdict on 
the accused rather than basing it on the evidence presented. 

It wasn't factors in the evidence but the consequences of finding him guilty would 
mean that he would go to jail not receive any mental health care whereas if he was 
found insane he would have compulsory mental health care. The psychiatrist also 
said that he would be in hospital for a very long time. There would also be less 
chance he would be released into the community as he was a special patient of the 
Ministry of Health. Also the victim's family could have a say in what happened to 
him. So jurors focused more on the consequences of the verdict rather than the 
evidence. So some weren't convinced he was insane ... so some jurors agreed on 
the verdict so that he would be given care and kept out of the community and that 
he could be paroled if sent away for murder. 

In a case where the accused was charged with indecent assault on a girl aged 12 to 16, 
the evidence showed that he had been in the habit of having young boys and girls around 
to his house, where they used drugs and sometimes slept over in the same bed as him. 
The jury was instructed by the judge that these factors did not prove the charge and 
should be put to one side, but for at least two of the jury the evidence remained of very 
considerable significance to their decision. They both said that, while information of 
this sort was not supposed to sway their decision, it was impossible to put it out of their 
minds. Ultimately, however, the fact that some of the jury were influenced by 
prejudicial considerations cannot be said to have resulted in a questionable verdict, since 
the 'guilty' verdict was adequately supported by other evidence in the case. 

Another accused was charged with indecent assault and with inducing an indecent act in 
respect of a boy under the age of 16. The outcome was a hung jury on all counts. This 
was primarily attributable to one juror who would not engage in a rational discussion of 
the evidence and was adamant from the outset that she would not agree to a guilty 
verdict. In interview, she gave as the reason for her view the fact that she could not be 
completely sure of guilt and suggested ( contrary to reports from other respondents) that 
some other jurors felt the same way. However, she was reported to have said during 
deliberations that both the complainant and the accused were "victims", and some other 
jurors believed that she was simply unwilling to be responsible for sending the accused 
to prison. It therefore appears probable that she was swayed by an emotional response 
which she never clearly articulated. 

Thus, of the six cases where feelings of prejudice or sympathy influenced the outcome in some 

way, three resulted in a hung jury, one in a perverse verdict and two in a verdict which was 

justifiable on the evidence but arrived at by dubious reasoning. 

In a few other cases, individual jurors allowed their prejudices or sympathies to influence their 

approach to the case. Sometimes the jurors who were experiencing such emotions recognised 

from the outset that they should not let this cloud their judgment, and made a conscious effort 

to put their feelings aside no matter how difficult they found it to do so: 

[The female accused] was the hardest one for us to come to a decision with and as much 
as prejudice or sympathy shouldn't be there we had a little child's life [the accused's 
child] in our hands ... she was the hardest one to hand down. Actually, I felt sick to the 
stomach when I said 'guilty' for her. It was the hardest thing I've had to do. 
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Our sympathy lay with the complainant but we had sworn to be objective. We couldn't 
meet the conditions of the charges, therefore he was 'not guilty'. 

I would say it was my heart saying he was 'not guilty', and it was pressure from my head 
saying, "Hey, come on mate, this guy [defence counsel] hasn't done the job, you have to 
convict him" ... That's what we're like as human beings, there's your heart and there's 
your head - your head's factual and your heart's emotional. 

More often, individual jurors brought their emotions with them to the deliberation process and 

had to be persuaded by other jurors to take a different view. In one case, for example, a 

dissenting juror, who prolonged the jury deliberations on three indecent assault charges before 

agreeing to 'guilty' verdicts, did not articulate any rational foundation for his doubts and kept 

on raising irrelevant or tangential issues. In the eyes of the rest of the jury, he was emotionally 

resistant to a 'guilty' verdict. In his interview with us, he provided some confirmation of this: 

I wanted to leave one charge as a 'not guilty' as a token sympathy vote, because there 
was no certainty about it and I just felt he was guilty. [This would have been a way] of 
saying we were pretty sure he did it but had some doubts. Any charge would have done 
to leave as 'not guilty'. 

Such jurors were often persuaded to change their minds when the majority explained that it 

was their responsibility to follow the law and to put their own emotions aside. Sometimes they 

had to be cajoled and only reluctantly capitulated to the majority view. In most cases, 

however, the majority jurors went out of their way to ensure that minority jurors were 

comfortable with their change of view and were not being unduly pressured into it. In one 

extreme case, for example, where deliberations lasted for 21 hours, one minority juror seems to 

have been prejudiced in favour of the accused from the outset and interpreted or recorded the 

evidence in such a way as to fit his preconceptions. He expressed anti-police views, stated that 

there was nothing wrong with ripping off a little bit of money, and was concerned that a 

'guilty' verdict might result in a prison sentence. However, the rest of the jury tried to talk 

through his views with him and were genuinely concerned to ensure that he understood and 

agreed with the eventual verdict: 

In the end I think he knew what he was doing was wrong, but he had got himself into a 
comer and he didn't want to say, "You're right, and I'm wrong", so in the end he said, 
"Do what you want, I don't care" ... We were, like, "OK, but if we vote on this, we 
don't know if what you vote is what you think or have we pushed you into this? We 
don't want that to happen because that's not the way things are supposed to work". He's 
like, "Do whatever you want" . . . Later on he started getting into the conversation and 
agreed with what we did as well once we got talking again ... I think he realised what he 
was doing was just feeling sympathy, and he wanted to give this guy a break . . . He 
could still see that he was guilty. 

Thus, apart from the six cases outlined earlier where irrelevant or prejudicial considerations 

influenced the outcome, individual emotions of sympathy or prejudice were overridden by the 

process of collective decision-making. Indeed, it is clear from the accounts which jurors gave 

of their deliberations that that process was typically characterised by a very high level of 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

conscientiousness in following the instructions the jurors were given: they endeavoured to 

understand the law and to apply it to the facts as fairly and as impartially as they could, often 

methodically working through the elements of the law on the basis of the judge's instructions 

in order to do so. Thus there was little evidence that jurors were concerned to temper the 

rigidities of the law by applying their own "commonsense" or by bringing to bear their own 

brand of justice. 

Three examples will suffice to demonstrate that jurors approached the task carefully and 

conscientiously and were concerned to reach a decision on the basis of the law: 

# At the end of a trial involving a manslaughter charge, a number of jurors felt strongly 
that the accused and possibly others had been negligent, and that someone should be 
held accountable for the death. However, contrary to their gut feelings about the case 
they brought in a 'not guilty' verdict because they were not satisfied that the accused had 
actually caused the death. One of these jurors, who was initially inclined towards a 
'guilty' verdict, put it in the following terms: 

# 

# 

I wrestled with it all weekend, and I mean all weekend, at the expense of family 
and everything. I had a horror of a weekend because I know I wanted a ' guilty', 
but I couldn't get it, not even in my own mind. 

In a trial where the accused was charged with and convicted of wounding with intent to 
cause grievous bodily harm, a number of jurors were swayed by sympathy for the 
accused. They felt that the victim had led him into it, and that he was not responsible for 
the offence on account of his mental state. However, they were instructed that insanity 
was not in issue in the case and accordingly they felt that they had no option but to bring 
in a 'guilty' verdict: 

I didn't understand why the question of insanity wasn't raised by the defence ... 
because he obviously wasn't all there, but they didn't raise that ... and we were 
told in the judge's summary that we had to base it on the fact that this man is sane. 
... and how could you find him anything but 'guilty' when you're not allowed to 
use insanity? 

We did feel sympathy for the accused, so we were in an awkward sort of position. 
As jurors I don't think any of us felt happy about finding him guilty but under law 
he had to be found guilty because of the evidence. 

Some of the jurors were very distressed by the fact that they were required to follow the 
law as they understood it, and remained upset and tearful when we interviewed them 
several days later. 

In two other cases, the jury decided that they were unanimous in a 'guilty' verdict within 
five or ten minutes of retiring to the jury room. However, in both cases they decided 
that, despite their unanimity and their view that the verdict was straightforward, they 
needed to deal with the evidence more systematically, so that the accused could feel that 
he had been given a 'fair go' and they themselves could feel that they had done the task 
properly. As a result, in one of these cases, they all decided to play 'devil's advocate' 
and to try and discredit the evidence which they thought conclusively proved guilt. 
Needless to say, they failed to do that and brought in a 'guilty' verdict after two and a 
half hours. 

Overall, then, there were few occasions where jurors willfully departed from the law in 

reaching their final decision, and when they did it produced a hung jury or questionable verdict 
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in only four cases. With very few exceptions, jurors took their role very seriously, were 

extremely concerned to ensure that they did the right thing, and as a result often found it 

stressful and worried about it afterwards. 

VARIABLE UNDERSTANDING OF THE LAW 

Despite the fact that jurors generally found the judge's instructions on the law clear and helpful 

and conscientiously attempted to apply them, there were widespread misunderstandings about 

aspects of the law which persisted through to and significantly influenced jury deliberations. 

Indeed, there were only 13 out of 48 trials in which fairly fundamental misunderstandings of 

the law at the deliberation stage did not emerge. 

The Ingredients of the Offence Itself 

In 19 trials, one or more jurors misunderstood significant aspects of the ingredients of the 

offence itself, although in two of these cases errors in the judge's summing up contributed to 

the jury's problems. Some of these problems involved an inadequate understanding of the 

distinction between murder and manslaughter, the meanings of "wounding" and "supply", what 

was sufficient to amount to a "lawful excuse" or "lawful, sufficient and proper purpose", the 

difference between "fraud" and "forgery", the meaning of "failing to account" and so on. 

Occasionally, too, the problems were exacerbated by a lack of clarity in the indictment. For 

example, in one case where the charge was "disfiguring with intent to injure" under s 188(2) 

Crimes Act 1961, the front cover of the indictment simply said "intent to injure". One juror 

was not sure what part disfigurement played in the offence, or whether an intent to disfigure 

had to be proved, and he wondered whether there were actually two separate charges. The 

judge's instructions did not resolve his confusion. He ultimately concluded, wrongly, that an 

intenf to disfigure was required, but agreed on a 'guilty' verdict anyway. 

The Meaning of Intent 

In addition, there were five trials in which juries debated and struggled with the meaning of 

"intent". They were unsure about the difference between purpose and intent, and sometimes 

thought that intent implied premeditation. 

In one trial in particular, the jury frequently mentioned problems relating to the definition and 

application of intent. One of their difficulties in this regard concerned the identity of the 

victim. They wondered whether, if the accused thought that he was causing harm to a different 

person but was in fact harming his victim, he would still be seen as having intent to harm. The 

jury were going to ask a question about this issue but eventually chose not to. The foreperson 

described the confusion as follows: 
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The main thing about the indictment was the intent to cause grievous bodily harm to the 
victim, but all the evidence that we had heard was that he didn't mean or intend it to her, 
and the intention was the whole thing ... so the question was, "According to the victim's 
evidence, the accused intended to harm and believed he was inflicting the harm to 
[ another relative] ... could you please clarify the position on intent in this supposed case 
of mistaken identity?" 

Another juror said: 

The question that I wanted to ask was, ... "Can you actually still be guilty of thinking 
you're hitting a different person, even though you're not?" 

In addition, the jurors had difficulty with the definition of intent in general. In fact, the 

foreperson brought a definition back to the jury in order to clear up any confusion: 

We felt we were dealing with the pedantics of the English language rather than the 
reality of 'guilty' or 'not guilty' ... We were dealing with a word because there was no 
doubt he'd caused grievous bodily harm ... What is the significance of intent? Why is 
intent such a powerful word? Why did the whole trial hinge on this word? ... I looked it 
up in the dictionary to try and clarify it, and in law 'the will or purpose with which one 
does an act' is what intent is ... My own idea of intent is that if you've got no intent you 
back off ... but in legal terms it's a little bit more than that, or more complex than that 
... 'Guilty' or 'not guilty' didn't have much to do with it, it was the intent and we didn't 
know why intent to cause grievous bodily harm was such a significant clause. 

Even though I'm well aware of the meaning of the word intent ... I could not come to 
the conclusion that this is how it had to work in this instance ... I know what the word 
intent means, but I was not happy with the way I had to apply it, and that's what I found 
difficult. 

Several members of the jury also reported that the deciding factor in reaching their verdict was 

the judge's direction in this case that they were to treat the accused as sane (when they in fact 

thought that he was mentally unfit). They interpreted this to mean that they were to determine 

whether a sane man, which they necessarily defined in lay terms, would have had the requisite 

intent. Since they felt that no "sane" person could have committed the offence without having 

formed an intent to do so, they thus felt that they had no option except to convict. 

Sometimes jurors were not only uncertain about the meaning of "intent" but also unclear about 

the time at which intent needed to be formed in order to satisfy the ingredients of the offence. 

Typically, too, the judge's summing up failed to address this specific issue, as a result of which 

the jurors debated it and misunderstood what the law required them to decide. 

One case in particular demonstrates the sort of difficulty which jurors had in this regard. The 

accused had been charged, inter alia, with possession of an offensive weapon in a public place 

without lawful authority or reasonable excuse under s 202A(4)(a) Crimes Act 1961. Under 

that subsection, an offensive weapon is a weapon which is intended by the person having 

possession of it for use to cause bodily injury. In this case, the accused had put a knife into his 

pocket before going to have a meeting with another person, with whom he eventually got into a 

fight. His explanation was that he thought that the complainant might attack him and believed 

199 



200 

that the knife would keep the complainant away, but that he didn't intend to use it. In the 

event, he did use it during the fight, although .he maintained that he did so for self-defence. 

The jury discussed the question of intent for three hours, and most jurors seemed to conclude 

that the accused was 'not guilty' of the offence on the basis that he did not have an intent to use 

it when he first put it into his pocket. One juror, however, persuaded the rest of the correct 

view of the time at which intent needed to be formed. This juror explained the rest of the 

jury's confusion as follows: 

Basically· [the accused went to the scene] with a knife in his pocket, but even if you 
don't consider that a weapon he walked into there and got into a fight. Whether he 
started the fight or got into the fight, as soon as he pulled out that weapon from his 
pocket and got that guy, there's your intent. He was in a public place, the only thing was 
whether we could prove his intent to use it to cause bodily harm ... As soon as he came 
out and used it, there's your intent, and he didn't deny that he used it whether it was self
defence or not, and the judge said that self-defence doesn't stop it being an offensive 
weapon in a public place.4 

••• The jury was actually confused about it ... They thought 
he had to intend to use it as a weapon when he got out of the car and the whole time that 
he walked in ... The way I explained it was there was a pencil on the desk and I picked 
up the pencil and said to one of the jurors, "That pencil sitting on the desk is just a 
pencil, and it's been a pencil the whole time we've been here." And she said, "Yeah", 
and I said, "Well, ifl pick this pencil up and try to stab you in the chest with it, it's no 
longer just a pencil, is it, because then I've got an intent to use it as a weapon, so 
therefore it becomes an offensive weapon". 

He eventually persuaded the jury to seek further clarification from the judge, and after they did 

so they agreed to a 'guilty' verdict. As one juror said: 

What was intention? We don't know what he was intending. The explanation we were 
given by the judge was that once he used it the intention was there. 

Ultimately, therefore, this jury resolved their difficulties through the lucid explanations and 

persuasive efforts of one juror who understood clearly the ingredients of the offence which had 

been outlined to them. The failure to provide more information about this basic term and the 

point in time to which it applied nevertheless caused a state of confusion and substantially 

extended the period of deliberations. 

Beyond Reasonable Doubt 

Jurors were typically told on a number of occasions throughout the trial that the burden of 

proof was on the prosecution to prove all the ingredients of the offence to a standard of beyond 

reasonable doubt. The judge invariably included this instruction within the summing up. 

However, in conformity with appellate court directions judges did little to embellish upon this 

or to explain what it meant; they sometimes added that the jury needed to be "sure", and that a 

"reasonable" doubt was to be distinguished from a "vague" or "fanciful" doubt, but beyond 

Arguably, the judge' s direction on the relevance of self-defence to a charge under s 202A(4Xa) was incorrect He directed them that self-defence was irrelevant to 

reasonable excuse, but the case law suggests that it is not necessarily irrelevant if someone is fearful of specific violence by an individual in a situation, and picks 

up a weapon purely as self-defence. 
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that they assumed that "beyond reasonable doubt" was a well understood term which juries 

would apply in a commonsense fashion. 

This confidence was often misplaced. Many jurors said that they, and the jury as a whole, were 

uncertain what "beyond reasonable doubt" meant. Indeed, they generally thought in terms of 

percentages and debated amongst themselves what percentage certainty "beyond reasonable 

doubt" required: 

I think some jurors had problems with how much you think he's guilty and how much 
you don't think he is guilty. I think they had a lot of problem with how far. They 
thought you had to be 100 per cent sure, and others thought just 50 per cent. The judge 
explained how we should look at it, but I don't think the words "beyond reasonable 
doubt" mean that much to people. They work on percentages. 

We had big problems [with the concept of 'beyond reasonable doubt']. Some people 
had the viewpoint that because it couldn't be proven it took place there was an element 
of doubt, and therefore if there was an element of doubt there was 'reasonable doubt'. 
That's not logical, but that's what happened, and people were saying, "I'm pretty sure he 
did it", but that creates a little bit of doubt, or 'reasonable doubt', and therefore he's 'not 
guilty"'. And coming to grips with the concept of 'beyond reasonable doubt' - well, we 
didn't. It's too vague, it's an extremely vague concept, and we weren't really helped 
with it at all. 

We got no guidance, but we'd got to be 95 per cent certain what he did, but with no 
guidance on that ... what is the element of doubt? What's 'reasonable'? 

Some of the misunderstandings about the standard of proof were even more profound. In one 

case, involving indecent assault charges, the foreperson thought that the accused had to prove 

himself innocent. In another case, a recalcitrant juror who was unwilling to agree to a 'guilty' 

verdict (in respect of a count where the evidence in favour of conviction was somewhat 

tenuous) was persuaded to change his mind when the jury explained the meaning of 'beyond 

reasonable doubt' as follows: 

When we came back from the courtroom the second time and it hadn't been resolved, we 
thought, "What are we going to do?" And we sat there for a little while and people were 
sort-of thinking it out. And he [a dominant juror] said, "Now, wait a minute. Those four 
points the judge made [the four elements in Count 3], those four legal steps, I can do 
three of those four." Those four things became paramount and I had written them down, 
and a couple of other people had written them down, and we stuck them up on the board. 
And he said, "I've got it. Those four things - (2), (3) and (4) - there's no problem. It's 
only (1) [whether the debt was incurred by the accused or by someone else]. He [the 
judge] also said that it has to be beyond reasonable doubt, and that's 75 per cent of that, 
so that's OK." And we realised that this was how we could get our unanimous verdict, 
by simply using that and taking a majority of 'beyond reasonable doubt' and applying it 
to that. That was the crunch point for this guy who was having a real problem, and he 
was perfectly happy with it. He felt that he himself could live with that decision. And 
we all said, "Oh". And I said, "Thank you - why didn't we think of this before?" 

I thought [that what swayed the last dissenting juror] was extremely dodgy. He had 
some little calculation in his head about what 'beyond reasonable doubt' meant. He 
agreed with the first three [elements of obtaining credit by false pretences], but he 
couldn't decide that it was the accused that was actually doing it, because he thought that 
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it could have been [x], or it could have been (y] - he didn't think that we had enough 
evidence. He had this little calculation - "Three out of four [ elements of Count 3] is 7 5 
per cent. Well, that's reasonable." I couldn't believe it, but it was late at night, so we 
just went home. (Laughs.) 

In another trial, a juror misunderstood a great deal of what the judge said on the standard of 

proof, and mixed it up in his own mind with the standard direction on inferences ( which is 

discussed in more detail below, p 208): 

This business of reasonable doubt was a big problem for us and we pondered over what 
that meant, and as far as we were concerned if there was doubt in our mind, well the 
Judge steered us and said that's 'not guilty' basically, though I suspect the accused might 
have been guilty, we still had reasonable doubt and most of us did so. It seemed a bit 
crazy in a way. I don't know what would be a better system. [Interviewer: I'm 
assuming the Judge didn't give you a good explanation of 'beyond reasonable doubt'.] 
Well, he did talk about it, but it still doesn't ... He explained it in terms of, "If you go 
outside and everything's wet, then you can make the assumption it's been raining", and 
things like that, but what were we to take from that? 

In one case a juror attempted to clarify his uncertainty about the standard of proof by going 

home and looking up the dictionary: 

I got out my big Webster's dictionary and got the complete terminology of "reasonable 
doubt" and "negligence" in law; their terms. You know you can bend words to fit 
different situations, so I found that was handy. 

This juror did not specify what information his dictionary provided or how he applied that 

information to the case. 

Thus, the "beyond reasonable doubt" standard was often a bone of contention amongst jurors. 

They disagreed with each other about what it meant and ended up applying a somewhat 

variable standard. It cannot be said, however, that this problem in itself produced questionable 

or perverse verdicts: individual jurors sometimes agreed to a verdict on the basis of a distorted 

perception of the standard which they were to apply (and thus made their decision on an 

incorrect basis), but there is little evidence to suggest that any perverse or questionable verdicts 

resulted from the application of an incorrect standard by the jury collectively. In fact, there is 

only one case in which the misunderstanding or uncertainties in this area may have affected the 

outcome. In this trial, which resulted in a hung jury, there was one "rogue" juror who indicated 

from the outset that she would not agree to a 'guilty' verdict and refused to participate in 

discussions. Other jurors reported that she appeared to have difficulty in understanding the 

judge's summing up, with one saying: 

She wasn't going to listen to anyone else . . . She said, "You have to be 100 per cent 
sure", and I said, "You don't have to be 100 per cent sure - the word is 'reasonable', 
'beyond reasonable doubt', so you don't have to be 100 per cent. 

Even then, it is not possible to determine whether the obstinate juror misunderstood the 

standard or proof or was simply unwilling or unable to apply it for personal reasons. 
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On the Balance of Probabilities 

In four cases where the accused was charged with possession of cannabis or cannabis oil for 

sale or supply, some members of the jury did not fully understand the implications of the fact 

that, when the amount of cannabis involved reached the 28 gram threshold at which sale or 

supply was presumed, the burden of proof shifted to the accused to prove on the balance of 

probabilities that the cannabis was not possessed for that purpose. One juror did not know 

what the balance of probabilities meant; one thought that the standard of proof in relation to the 

accused was beyond reasonable doubt; and one simply indicated that the jury as a whole was a 

bit confused about the standard of proof. Another juror also indicated that several members of 

the jury did not understand why the onus was reversed and jumped to the wrong conclusions: 

I didn't understand why the onus was on him to prove his innocence to us, because I 
thought in law the accused did not have to prove anything. I mean, at the time I said it to 
someone else, and they said, "Oh, because he testified, I think", and I said, "Oh, is it? So 
if they choose not to go on the stand and say nothing then that onus isn't upon them?" 
But that's not what I realise now. 

In one of these cases, the judge attempted to explain the balance of probabilities concept by the 

use of a pencil balanced on his finger, indicating that if the weight of evidence pushed the 

angle of the pencil down one side that would dictate a guilty verdict, and vice versa. However, 

at least one juror did not think that this made the concept any clearer; she noted that if the 

pencil was level this equated with uncertainty, but she was unsure about the implication of this. 

In fact, she wrongly concluded that in this instance the Judge was instructing them to find the 

accused 'not guilty'. 

The Wording of the Indictment 

As we have noted above (p 60), juries were usually provided with copies of the indictment and 

took them into the jury room with them during deliberations. However, in three cases the 

wording of the indictment caused difficulty because one or more of the jurors believed that 

there was a mistake in the particulars of the offence, or the means by which it was committed. 

Each of these cases raises slightly different issues and therefore needs to be discussed in turn: 

# In the first case, the fourth count in the indictment had recorded incorrectly the time and 
date on which the offence was alleged to have been committed. They reported this to the 
judge, in the confident expectation that the charge would be dismissed. Instead, the 
judge told them that the date and time were irrelevant, so that they continued their 
deliberations without regard to that. However, given that juries are reluctant to seek 
clarification of their uncertainties, it is perhaps fortuitous that in this case the jury's 
misapprehension was corrected. In our experience, juries were not told that if they 
believed that the offence had been proved but that there was a mistake in the material 
particulars relating to it, they should report this to the judge before bringing in a verdict. 
As a result, there is every possibility that juries sometimes acquit, or even convict, on the 
basis of a misapprehension about the significance of a perceived mistake. 
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In the second case, which resulted in a hung jury because of an obstinate juror who 
refused to discuss the evidence or give a rational basis for her view, the jury were in any 
case reluctant to convict on the first count of indecent assault because the indictment 
specified ( as has become increasingly common in recent years in sexual offence cases 
involving multiple counts) the means by which the offence had been committed: the 
accused was said to have pushed the complainant's hand down the front of his trousers. 
In fact, the jury thought that the evidence showed merely that the accused had pulled the 
complainant's hand to the top of his trousers, and since this differed from the wording of 
the indictment, many jurors thought that they should acquit. Even without the 
recalcitrant juror, there is some possibility that they would have done so, since there is 
no indication that they contemplated seeking clarification from the judge about the issue. 
This perhaps illustrates the danger of being unduly specific in the indictment about the 
means by which the offence was committed, but more importantly it again points to the 
need for the jury to be advised that they should seek directions from the judge if they 
believe that there is a mistake. 

In the third case, which comprised multiple counts of fraud, there was some 
disagreement within the jury about the first count. The invoice relating to this count 
included alleged fraud in relation to two different sorts of activities, one involving a 
larger dollar value than the other. One dissenting juror was not convinced that there was 
fraud in relation to the larger amount. The rest of the jury therefore put the larger 
amount to one side and focused on the smaller amount which they thought clearly 
proved fraud. However, the dissenting juror rightly concluded that this was problematic: 

The Crown said that he had gained [the larger dollar value]. Other jurors wanted 
to convict him on [the smaller dollar value]. He may have got it but ... that 
wasn't the charge ... If you came back as 'guilty' on charge one, then according to 
the Crown he gained [the larger dollar value] and I know that the charge didn't 
say that, so that was one reason I didn't feel I could convict him on that charge. 

Partly as a result of this disagreement, the jury failed to reach a verdict. Of course, the 
judge could have directed the jury here that it was at liberty to bring in a verdict on a 
lesser included charge, but judges rarely give such a direction. That is scarcely 
surprising, since it would enhance the potential for confusion and misunderstanding if 
given on a routine basis. However, in this case it is certainly possible that a verdict 
would have been reached on this count if the jury had known of the availability of such a 
verdict. Again, this points to the desirability in appropriate cases of a general direction 
that the jury should report to the judge if it believes that the ingredients of the offence 
have been proved, but in different terms from those set out in the indictment. 

Multiple and Alternative Charges 

Where there were multiple charges, jurors in three trials were initially confused about what 

they were required to do. In one trial, some thought that a 'guilty' verdict on one count would 

result in a 'guilty' verdict on all counts; in the second some thought that they were required to 

bring in a global verdict on all counts; and in the third they were unsure whether the whole trial 

would be aborted if they were unable to agree on the verdicts in respect of every count. All of 

these uncertainties were resolved by seeking clarification from the judge, although in one of 

these cases one juror still remained confused during our interview about the basis upon which 

the jury had reached its decision - a 'guilty' verdict on one count but 'not guilty' on all of the 

others: 
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I still don't understand how [the jury came to a decision]. I was trying very hard to 
understand where they were coming from - they were saying that if you found him 
'guilty' on one you had to find him 'guilty' on all of them ... I still don't understand 
why they were saying that. 

In two cases, the jury were also uncertain about the effect of alternative counts. In one of the 

trials, some jurors were unsure whether they had to unanimously agree on a 'not guilty' verdict 

on the first charge before they were entitled to consider the alternative count. In the second 

trial, the jury speculated about the meaning of the alternative count in the jury room and, 

instead of seeking clarification from the judge, decided for themselves what they thought it 

meant. One juror commented that, "there were two different schools of thought about it" 

within the jury and that, whilst it was probably obvious to the "legal eagles", it certainly wasn't 

clear to them. When asked what the jury thought the alternative count meant, he replied that if 

the accused was found 'guilty' on the first charge, he would automatically be found 'guilty' on 

the alternative count as well. 

The Impact of Misunderstandings About the Law 

Since misunderstandings about the law were fairly widespread, they did affect the way in 

which individual jurors (and sometimes the jury as a whole) approached the decision-making 

task; they undoubtedly prolonged deliberations; and they sometimes led individual jurors to 

agree to a verdict on an erroneous basis. However, by and large errors were addressed by the 

collective deliberations of the jury and did not influence the verdict of at least the majority. 

Our own assessment is that legal errors resulted in either hung juries or questionable verdicts in 

only four out of the 48 trials, and in two of these the questionable verdicts were acquittals in 

respect of only a proportion of a large number of counts. 

IMPACT OF THE JUDGE'S SUMMAR.Y OF THE FACTS 

Unlike many American jurisdictions, where judges are confined to instructing the jury on the 

law, judges in New Zealand not only outline the relevant law and provide standard directions 

about how juries are to approach the evidence, but also summarise the cases mounted by the 

prosecution and defence respectively. They are expected to do so impartially and to present a 

fair and balanced account of the evidence and the interpretations placed upon it by prosecution 

and defence, but they are nevertheless entitled to point to gaps and contradictions in the 

evidence and to express their own opinions on those gaps and contradictions. 

There are perhaps two primary arguments in favour of the provision of a summary of the facts 

by the judge. The first is that, especially in a long trial, it refreshes the jury's memory and 

gives them an overview of the case. Since the jury has just heard closing addresses from 

counsel which generally rehearse the evidence pretty thoroughly, this argument is scarcely a 

persuasive one; to the extent that the jury need an aide memoire as to the facts, it would 

arguably be better provided in other ways (see Chapter 3). The second argument is that a 
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summary from the judge may prevent the jury from being unduly swayed by the unbalanced 

advocacy of one or other counsel. As Wolchover (1989) has pointed out, this argument 

presupposes that juries may be hoodwinked by the specious or distorted arguments of the more 

powerful advocate. It also assumes that, if this occurs, the judge's summary is capable of 

restoring the balance. 

In fact, jurors rarely mentioned the judge's summary of the evidence. As we noted above 

(p 190), two specifically said that it repeated what they had heard already and was unnecessary, 

and a few others suggested that it was boring and they did not listen to it. However, for the 

most part when jurors were questioned about the judge's summing up, they focused on the 

directions on the law. Equally, when they indicated how the jury had taken the judge's 

directions into account during deliberations, they referred to the law and the standard directions 

but did not mention the evidence itself. While it is not possible to conclude with confidence 

that juries were unaffected by the content of the judge's summing up on the facts, this does 

nevertheless suggest that the judge's comments in this respect are of only minor importance 

and that juries are unlikely to be affected by fine nuances or minor omissions in those 

comments. 

Overall, of the 312 jurors interviewed, only 92 (30 per cent) thought that the judge 

communicated his or her view of the appropriate verdict. Indeed, many were expecting the 

judge to do that and were disappointed when no signal was given. 

To the extent that Judges were thought to have expressed opinions on the facts, their perceived 

opinions appeared to have little or no impact on jurors' views of guilt or innocence. In fact, in 

only four out of the 48 trials did a majority of those interviewed agree that the judge favoured a 

particular verdict, and in only two of these trials was the judge's perceived preference overtly 

referred to or taken into account during deliberations: 

# 

# 

In the first of these cases, the accused was found 'not guilty' by reason of insanity in the 
light of unanimous psychiatric evidence that he was insane at the time of the offence. 
The jurors all thought that the Judge favoured such a verdict, because he instructed them 
that, while they should not rubber-stamp the experts' opinions, they would need to have 
a very good reason not to accept them. He also told them that the offender would be 
detained as a special patient if found 'not guilty by reason of insanity'. Jurors referred to 
the Judge's comments during deliberations in the course of persuading a dissenting juror 
to their view. The Judge himself acknowledged that his summation could have been 
perceived as favouring the defence. 

In the other case, six out of the seven jurors interviewed perceived the Judge to be in 
favour of a 'guilty' verdict, as indeed he was. He was described as "pro-prosecution" 
and "in favour of the Crown". This clearly had an impact on deliberations. One juror 
noted that the Judge's summation made up the minds of seven or eight jurors through his 
leaning towards the prosecution case: 

... and then it was like he tried to cover what he said by saying, "And don't forget 
what the defence said", but it was minimal. The focus was on the prosecution. 
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Another juror, who was uncertain about guilt, said that others quoted the Judge's views 
during the deliberations and that she felt pressured into a ' guilty' verdict because the 
Judge "reinforced what the others were believing". 

With the exception of these four cases, there was a strong correlation between jurors' 

perception of the judge's view and their own initial view, but no correlation at all between their 

perception and the judge's actual view. Thus, of the 57 jurors who thought the judge favoured 

a guilty verdict, 51 had the same initial view; and of the 30 who thought that the judge 

favoured a not guilty verdict, 23 had the same initial view. In other words, jurors looked for 

support for their own position in the judge's comment, and sometimes found that support by 

reading into the judge's remarks interpretations which were not necessarily intended. For 

example, one juror thought that the judge favoured a not guilty verdict because he had said at 

the outset of the trial that it was a straightforward case and would be over in a day. He 

interpreted the judge's summing up as providing confirmation of this and said, "I had the same 

verdict as he before he said it, and I was patting myself on the back". 

In summary, while we cannot conclude from our data that the judge's summary of the evidence 

serves no purpose, it does assume rather less significance than is often imagined, and it is 

certainly arguable that lengthy or detailed expositions of the evidence relied upon by 

prosecution and defence are to be avoided. Moreover, there are two dangers with such 

summaries which need to be borne in mind. The first is that jurors will sometimes - indeed, 

probably usually - search for signs of the judge's view and as a result misinterpret innocuous 

or routine comments as lending support for their own assessment of the case. The second is 

that, where a majority of the jury share the same perception of the judge's preference, they are 

likely to use this as a lever to persuade dissenting jurors, thus significantly increasing the 

pressure for them to agree on a verdict notwithstanding their personal view. 

UNDERSTANDING OF AND ADHERENCE TO OTHER STANDARD 
INSTRUCTIONS 

In addition to their instructions on the law and summary of the evidence, judges provide a 

number of instructions about the way in which jurors are to approach the evidence (see above, 

p 187). These instructions appear in the judicial bench-book which gives guidance on 

summings-up. Some judges adhere fairly closely to the wording in the bench-book, while 

others modify the form of the instructions according to their own preference, or the nature of 

the case. 

Jurors' understanding of and adherence to these instructions were variable, and we will discuss 

in more detail their reaction to four specific directions: the drawing of inferences; the weight 

to be placed upon lies or contradictions in the evidence of the accused; the fact that the 

accused's failure to answer police questions or give evidence is not to be used to infer guilt; 

and the need to reach a verdict solely on the evidence before the Court. 
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Before we do so, it is worth noting one general point about jurors' reactions to standard 

instructions: at least some of them did not realise that particular directions were "standard"; 

they believed that at least some of them were being mentioned because they had special 

significance in the particular trial; and they therefore drew unwarranted conclusions which had 

the potential to influence the deliberation process and the outcome. For example, in two trials 

one of the jurors thought that the Judge, by telling them that they could draw inferences from 

circumstantial evidence, was communicating his or her view that the accused was guilty. One 

of those said: 

She talked about drawing inferences and how it would help a jury to know that some 
aspects of the case could never be known but could be derived from proven facts. Thus I 
felt that she was saying we have the shoe, fingerprints etc, thus she may have indicated 
that the accused was guilty. 

In another trial, where the jury were having difficulty in reaching agreement on one of the 

counts because of the absence of "hard" evidence substantiating guilt, the majority persuaded 

the minority to bring in a 'guilty' verdict by arguing that the Judge's comment that they should 

bring to bear their commonsense and experience of the world in assessing the evidence 

indicated that he supported such a verdict: 

The Judge said something about, "You've got to trust your gut feeling", and because 
none of us had heard that before we thought maybe he was dropping a hint to us -
"There's no concrete evidence here in this case; you've got to go by how you feel about 
this man". 

Because we did not ask jurors specific questions about each of the standard directions, we are 

unable to say how common this sort of reaction was, or the extent to which it impacted upon 

individual and collective decision-making. However, as we have already said, our impression 

is that jurors commonly expected and looked for indicators from the Judge as to his or her 

assessment of the evidence and view of the appropriate verdict. Given that, it is to be expected 

that some of the standard directions, given in all cases without regard to the characteristics of 

the individual case, will have undue weight attached to them. 

The Direction on Drawing Inferences 

One of the standard directions which judges give is that juries, in determining the appropriate 

verdict, may draw inferences - that is, that if they find certain facts proved they may feel 

justified in drawing any logical inference about the existence of another fact, even though there 

is no direct proof of it. They are also instructed that inferences are not mere speculation or 

guesswork; they are proper conclusions drawn from known facts. As an example of an 

inference, jurors are commonly told that if a person arrives at the courtroom door wearing a 

dripping raincoat or carrying a dripping umbrella, they could logically infer that it is raining 

outside, even though they cannot see whether it is. 
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As we have already seen, in the few cases where jurors did refer to the Judge's instructions on 

inferences, they were inclined to read too much into them. They failed to understand that they 

were standard directions and interpreted the comments as a hint from the Judge as to the 

appropriate verdict. 

Much more frequently, however, jurors appeared to make no explicit reference to the 

instruction on inferences. As we have already discussed above (p I 02ft), juries varied in their 

willingness to bring in 'guilty' verdicts on the basis of circumstantial evidence or an 

assessment of the credibility of witnesses, but in describing the jury's discussions on these 

issues, they rarely made reference to the Judge's instructions in this respect. 

This is scarcely surprising. The direction on inferences was usually provided in the abstract, 

without reference to the evidence in the particular case, and it is clear that a substantial number 

of jurors struggled to grasp the concept and to understand its implications in the particular case. 

Indeed, some simply did not know what the Judge was talking about, or did not know how it 

related to the trial at all. One juror said plaintively that, while he thought that the Judge's 

summing up was clear, he did not know what the stuff about the rain was all about; he in fact 

thought that there must have been some evidence relating to rain in the trial which he had 

missed. Another, as we also noted above (p 202), thought that inferences had something to do 

with the standard of proof. 

The Direction on Lies 

Where the accused gives evidence, the Judge often gives guidance to the jury as to any adverse 

inferences they might draw from that evidence, and routinely does so when the accused 

contradicts earlier statements or is demonstrated to be telling lies. The jury is told that there 

are three possibilities open to them in assessing the evidence of the accused: 

• 

• 

• 

They can accept the evidence as truthful, in which case they should acquit if the 

evidence raises a reasonable doubt as to guilt. 

They can accept some parts of the evidence and reject other parts, in which case they 

should still acquit if the parts they do believe leave them with a reasonable doubt as to 

guilt. 

They can reject the evidence altogether, in which case they should put it to one side and 

proceed as if the evidence has not been given. They should not automatically assume 

guilt, because the onus is still on the Crown to prove all the elements of the charge. 

Unfortunately, we did not specifically ask jurors in all trials whether they understood and 

applied this direction. However, we did ask the question in two trials, and some jurors 

mentioned their reaction without prompting in a third. As a consequence, we are able to make 
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some comment, albeit fairly speculatively, on the impact of the judge's comments in this 

respect. In one trial, the instruction actually caused the jury considerable difficulty: three of 

the seven jurors interviewed misunderstood what had been said, with one wanting to discuss 

whether the accused was guilty of perjury; as a result, although the jury eventually focused on 

the salient evidence, they were distracted by the issue of lying, and disagreed with each other 

about it, for a significant period. In the other cases, jurors all said that they understood the 

judge's instructions. Notwithstanding this, with only one exception, it appears that the 

instructions made little or no difference to the way in which they evaluated the evidence in the 

case. As we have already shown ( above, p 102ft), juries were generally prepared to assess the 

credibility of witnesses, including the accused, in a pragmatic way, and where they believed 

that the accused was telling lies and that there was no satisfactory explanation for these lies, 

they not surprisingly attached considerable weight to this in reaching their verdict: 

[The lies] definitely prejudiced me against him. I couldn't see why he would lie if he 
didn't have to ... I was unimpressed with how he continued to lie until it was no longer 
possible. 

It was just a general impression. We didn't look at her and say, "She told lies, she's 
guilty", but I think it definitely came into it. 

In this respect, it seems that the standard direction on lying was simply perceived to be 

counter-intuitive and was therefore disregarded. Juries did not automatically jump to the 

conclusion that the accused was guilty because he or she told lies to the police or in the box, 

but they simply found it impossible - and perhaps nonsensical - to proceed as if the evidence 

had not been given at all. 

The Instruction to Disregard the Accused's Refusal to Answer Police Questions 
or Give Evidence 

Where an accused has refused to answer police questions during the investigation or at the time 

of arrest, judges routinely tell juries that accused persons have no obligation to answer police 

questions; that the fact that they have not done so does not necessarily imply guilt; and that the 

onus is still on the prosecution to prove all of the ingredients of the offence beyond reasonable 

doubt. Where the accused does not give evidence during the trial, a similar instruction is 

given. For the most part, jurors reported that they understood and absorbed these instructions 

and took them into account during the assessment of the evidence and the decision-making 

process. 

There were in fact only eight out of 48 trials in which the accused essentially refused to answer 

police questions. In five of these cases, all of the interviewed jurors said that the accused's 

refusal did not affect their own thinking about the case. Moreover, in all but one of these cases 

they maintained that it was not discussed at all by the jury collectively, and in the remaining 

case they reported that it was mentioned but given no weight at all in the determination of the 
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verdict. In three of these five cases, approximately half of the interviewed jurors specifically 

recalled the judge's instruction that it was the accused's right to remain silent. 

In the other three trials in which the accused refused to answer police questions, only four of 

the interviewed jurors said that the refusal made them think that the accused might be guilty; 

the rest said that they ignored it. Moreover, there was only one trial in which it was reported to 

have played a part in collective deliberations: one juror in that trial said that the jury as a 

whole took too much notice of the accused's failure to answer questions, although the other 

four who were interviewed maintained that it was only briefly mentioned and given little 

emphasis. 

When we asked about the impact of the accused's failure to give evidence in court, a similar 

pattern emerged. In the sample, there were only 20 trials out of 48 in which no accused gave 

evidence, and there were a further two in which one accused did not give evidence but others 

did. Of these 22 trials, virtually all of the jurors interviewed in 14 of them maintained that both 

individually and collectively they attached no weight to this. One or two were surprised that 

the accused did not give evidence and would have liked them to have done so "out of 

curiosity" or so that they could have assessed the accused's personality. A couple also said 

that the accused's failure to give evidence essentially meant that there was nothing to rebut or 

call into question the prosecution evidence. As one said: 

I was desperate for a reason that she wasn't guilty and her not [giving evidence] wasn't 
giving me a reason not to find her guilty. 

The majority of these jurors also recollected the judge's instruction that the accused was not 

obliged to give evidence and that the onus was still on the Crown to prove all of the ingredients 

of the offence. Moreover, one or two jurors said that they entirely agreed with this and that it 

was a fair approach. A number also said that the accused benefited from the fact that they did 

not give evidence, since they did not incriminate themselves, and some even suggested that this 

was a significant factor resulting in acquittal. 

In these 14 trials, therefore, it seems fairly clear that the jury as a whole did make a conscious 

effort to apply the judge's direction, although some of them would have taken such an 

approach anyway. 

In the other eight trials, jurors' reactions to the accused's failure to give evidence were more 

mixed. In two cases, half of the jurors said that it affected their individual thinking to a limited 

degree: 

It would have been good for him to connect with us. He seemed a distant figure. He 
was aloof to it all - almost like an admission of guilt. It would have been good to see if 
he was a genuine or honest person. 
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He should have given evidence. Someone's silence can give the feeling that they are 
guilty or afraid of being cross-examined in case they say the wrong thing. I don't think 
it affected my view, but for some reason I wanted to hear him be questioned. It's a 
natural thing to expect innocent people to defend themselves. 

However, they all denied that it had any impact on their deliberations, saying that the accused's 

failure to give evidence either was not mentioned at all or was mentioned in passing but not 

given any weight. 

In contrast, in six cases the accused's failure to give evidence not only affected the thinking of 

a significant number of individual jurors but also played a part in collective decision-making. 

For example, in one case four out of the six jurors interviewed said that during deliberations 

jurors pointed out that if an accused was innocent he would not sit back and say nothing and 

that the fact that he did not get on the stand and deny the offence indicated that he obviously 

had something to hide. Similarly, in a second case half of the jurors said that the accused's 

failure to give evidence was mentioned during deliberations, with a number of jurors 

concluding that if he was not guilty he would have got on the stand and said so. 

In this minority of trials where the accused's failure to give evidence did assume some 

importance, it appears that the judge's instructions were rarely referred to. Certainly some 

jurors mentioned that, in the light of the judge's direction, they tried to disregard the fact that 

the accused had not given evidence, but some of them acknowledged that they found it difficult 

to do so: 

I put myself in [the accused's] position and I expected that I would want to defend 
myself. Thus if I was innocent I would want to state it and answer questions. The 
accused didn't, so it left a very large question mark. 

Other jurors, however, made no mention of the judge's instructions at all. 

Notwithstanding this, it seems clear that the majority of both individual jurors and juries 

collectively took seriously the judge's directions that they should not use the accused's refusal 

to answer police questions or failure to give evidence at trial as proof of guilt, and most acted 

on that basis, at least on a conscious level. 

The Direction to Make Their Decision Solely on the Evidence Before the Court 

Jurors are told in both the jury video and the jury booklet that they must not try to gather their 

own evidence. This is generally repeated by judges in their opening instructions. When the 

judge sums up, he or she then gives a standard direction that the jury must reach its verdict by 

reference solely to the evidence that has been presented in court and that, while they may take 

into account their general knowledge and life experience in evaluating that evidence, they must 

not make other inquiries or obtain any other information externally to assist them in that task. 
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Individual jurors commonly provided the jury as a whole with background information about 

issues relating to the case - such as the signs of schizophrenia, financial procedures in the 

construction industry, the street value of cannabis, and legal procedures for buying and selling 

property - which they knew from their own occupation or life experience. In a couple of cases, 

too, they reported to the jury adverse information about the character of the accused which they 

had picked up from local knowledge or media publicity. Apart from this, there were only six 

cases in which one or more members of the jury did make any external inquiries about factual 

material: 

# 

# 

# 

# 

# 

In a case where male jurors mistakenly believed that the female complainants in a sexual 
offence case may have had thrush, some women members of the jury brought in 
brochures on vaginal thrush to explain to them that the medical evidence given by the 
doctor was not consistent with thrush. 

In a trial involving, inter alia, aggravated burglary, one juror drove past the victim's 
house during the trial and reported to the jury that the front door could be seen from the 
road. 

In another trial involving multiple counts of selling cannabis, one person visited the 
scene of the crime and reported to the jury how the sale of the cannabis might have been 
conducted. 

In a case where one of the offences was alleged to have occurred on a verandah and been 
seen by an independent eye witness who observed the verandah from the street, the 
jurors were uncertain whether it was possible to see the verandah through the 
balustrades, but were eventually satisfied that it was possible to do so when one of the 
jurors drove round streets in the area and reported that she could see what was being 
done on verandahs. 

During one trial, a jury drew inferences about collaboration between one of the 
complainants and a prosecution witness, who were spotted talking to each other on the 
street around the comer from the courtroom. The witness was apparently thought by the 
jury to have been presented as an independent witness, and the fact that he seemed to be 
known by the complainant reduced his credibility. As one juror said, "Things just didn't 
stack up". 

# In a case which involved evidence about medical procedures, most of the jury clarified 
their uncertainties by getting the two jurors who appeared to have understood the 
evidence best to explain it to them. One juror, however, was uncomfortable about the 
prospect of relying upon other jurors and went to the local library to check some of the 
terminology and procedures involved. 

In none of these cases did the jury make any reference to the judge's instructions not to take 

into account external information. They may not have thought that the instruction applied to 

this sort of investigation; they may not have absorbed the instruction at the time; or they may 

simply have decided to disregard it. Whatever the reason, the instruction did not have the 

desired effect in these cases. In the other 43 cases, there was no evidence of external inquiries, 

but by the same token there was nothing to indicate that the jury was dissuaded from doing so 

by the judge's instruction. 
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Apart from these six cases where the jury obtained additional information about factual issues, 

they not infrequently attempted to obtain additional information on the law, particularly during 

the trial itself. As we have noted earlier, a number looked up definitions of key terminology in 

the dictionary; in one case a jury member was dismissed from the jury during the second week 

of the trial because as an ex-police officer he inquired at the local police station about the legal 

meaning of 'intent'; and in one trial the foreperson took into the jury room a textbook on fraud, 

which the jury used extensively to ascertain for themselves the legal ingredients of the alleged 

offences. Again, the jury gave no indication in any of these cases that they thought their 

investigations were improper. 

Thus, while the directions not to conduct external inquiries were adhered to in a majority of 

cases, there was no evidence that the directions themselves made a difference to the actions of 

juries in this respect. By and large, juries simply did not seem to appreciate the importance of 

restricting themselves to the information presented by the parties and the judge. 

The Direction to Disregard Pre-trial and Trial Publicity 

Jurors are often specifically told in the judge's opening instructions, particularly in high profile 

cases, that they should ignore any pre-trial publicity or other knowledge about the case of 

which they may be aware. In the event that there has been publicity during the trial, the judge 

may also reiterate during the summing up that they should ignore any media accounts of the 

case they may have seen or heard and make up their minds solely on their own recollection of 

the evidence which they have heard in court. 

As we described in Chapter 1, we asked jurors whether they were aware of any pre-trial 

publicity about the case or publicity during the trial itself, and if so whether that publicity had 

had any impact upon their thinking about the case. We were thus able to make some 

assessment of whether they had followed the judge's explicit or implicit instructions in this 

respect. 

In order to obtain as much data as possible on the impact of publicity, we selected as many 

high profile cases for the sample as possible. It is therefore surprising that, while in 23 ( 48 per 

cent) of the 48 trials, at least one juror recalled seeing or hearing some pre-trial publicity about 

the case, the jurors in these trials were very much in the minority; in total, only 58 (19 per cent) 

of the 312 jurors interviewed said that they recollected any pre-trial publicity; and there were 

only four cases in which half or more of the jurors did so. In contrast, there was much more 

widespread awareness of publicity during the trial, no doubt because it was more immediate 

and concerned something in which jurors were directly involved. While there were only 20 

cases ( 42 per cent) in which one or more jurors saw or heard publicity during the trial, there 

were in total 106 jurors (34 per cent), including all or most in 15 out of the 20 cases, who did 

so. 
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At least on the basis of the methodology we employed, it is impossible to determine with any 

confidence the impact of publicity on the minority of jurors who recalled it. When we asked 

those jurors who were aware of pre-trial publicity whether it had any impact on their thinking 

about the case, only two acknowledged any effect. Similarly, when we asked those jurors who 

were aware of publicity during the trial about its impact, none of them said that it affected them 

in any way. However, this is perhaps to be expected. Jurors are aware of the dangers of bias 

and of the judge's instruction to ignore publicity and to base their decision solely on evidence 

before the court. They will therefore be reluctant to admit in interview that pre-trial publicity 

has influenced them. Moreover, they will often be unaware of any biases or preconceptions 

arising from such publicity or, if they are aware of them, believe that they have successfully 

put them to one side. 

Nevertheless, there were some indicative data on the impact of media coverage from which at 

least tentative conclusions can be drawn. We will discuss these data in relation to pre-trial 

publicity and trial publicity separately . 

Pre-trial publicity 

There are three aspects of the research findings which suggest that the impact of pre-trial 

publicity is in almost all cases minimal. First, despite the emphasis in our sample upon high 

profile cases, very few of the jurors who were aware of pre-trial publicity knew anything of the 

case at all beyond a hazy recollection of the bare essentials of the incident - for example, that a 

schoolteacher was alleged to have indecently assaulted some pupils; or that a woman had been 

run over by a car. Not surprisingly, given that the publicity had generally occurred several 

months earlier either when the offence had occurred or when the accused had first been 

apprehended, they generally did not know, or at least had no conscious awareness, of any 

details of the alleged offence or the accused's involvement in it which might have led to any 

element of bias or pre-judgment. In fact, only 16 jurors in the whole sample, spread across six 

trials, admitted to knowledge of any such details. 

Secondly, amongst those 16 jurors, there were only two who admitted that their knowledge did 

have an initial impact on them, and there was only a handful of others who described what they 

knew of the case from pre-trial publicity in terms which indicated an element of pre-judgment. 

Moreover, some of these jurors were aware of their preconceptions and purported to make a 

deliberate effort to put them aside and to make a decision on the evidence alone; and others, 

when confronted with evidence in the trial which contradicted opinions they had formed as a 

result of pre-trial publicity, seem to have had no difficulty in changing those opinions, so that 

their initial vote on the verdict ( even before they had been influenced by collective 

deliberations) was contrary to their initial pre-judgment. For example, in one case which 

involved a plea of 'not guilty by reason of insanity', a couple of the jurors mentioned that they 
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had heard the case being discussed on a radio talk-back show and being blamed on failures in 

the mental health system itself, which seemed to at least one of them to be an exercise in 

shifting the blame. This prejudiced him against the accused. However, his initial thinking in 

this respect was overridden by the evidence and he supported an insanity verdict from the 

outset of deliberations: 

Initially when I thought he was guilty slightly, [it arose from] the fact that they appeared 
to be blaming psychiatrists after the event. It seemed an excuse. But once I heard the 
full evidence I realised that this was not fully correct and that he'd not received adequate 
help and did have a problem. 

Thirdly, even if an individual juror was inclined to refer to pre-trial publicity or to introduce 

material derived from it, this did not mean that it had any impact on the eventual verdict. In at 

least one case where a juror shortly after the Crown opening did mention in the jury room that 

the case had been on television, he was promptly told by other jurors that they did not want to 

know about that. 

In fact, in only one case were we able to detect some evidence that pre-trial publicity may have 

influenced the deliberations of the jury collectively. In this case, in which there had been a 

previous trial resulting in a great deal of media publicity, all of the jury knew a number of 

details of the case and of the accused and his history. One acknowledged that it did influence 

his view that the accused was likely to be guilty, although "the way the case went, there was no 

doubt". Another referred to the accused's notoriety in the area and said: 

He'd cleaned himself up ... he presented a lot better in Court than he did even on the 
film clips of the news over the weekend. I was aware of [ one of his earlier convictions]. 
Oh, yes, as I said to the jury, think of the worst thing that's ever been done to a human 
being in the world and he's capable of it. 

Even in this case, however, it seems likely that the jury's verdict was based predominantly 

upon the fact that they found the main prosecution witness highly credible. Moreover, their 

view in this respect accorded with that of the judge, who would also have convicted on the 

basis of the main prosecution witness's evidence. 

In summary, therefore, jurors were only rarely aware of sufficient details of pre-trial publicity 

to enable them to form any bias or pre-judgment. When they were, for the most part they 

reported that they consciously made an effort to put that aside and focus upon the evidence 

alone; and when they did not, other jurors in the process of collective deliberations generally 

over-rode any individual bias or pre-determination. 

Publicity during the trial 

The impact of publicity during the trial upon the thinking and approach of individual jurors 

was a little more difficult to determine. Some jurors went out of their way to avoid listening to 
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or reading the media during the trial, sometimes conscious of the judge's instruction that they 

should make up their minds on the basis of the evidence presented during the trial itself. In 

contrast, others avidly followed media coverage, keeping newspaper clippings and watching 

out for any television coverage of the case, no doubt out of natural curiosity to see what was 

being said about the case in which they were involved. In three cases, other jurors reported 

that these jurors let the media coverage influence the way in which they approached the case 

and relied upon media reports of the evidence itself: 

She took cuttings and listened to the radio. She got her facts from these. We had been 
told not to listen to the media. I was very mad about this. I didn't want to hear about it. 

Despite this, there are again two reasons why media coverage during the trial itself probably 

had limited impact and was unlikely to have affected the final outcome. First, most of the 

jurors who did see or hear media coverage during the trial said that they put it to one side 

because it was partial and often inaccurate. They saw the coverage as an illustration of poor 

media standards, and regarded themselves, perhaps a little smugly, as being much better 

informed than the media about what the true story was. One juror gave up following media 

coverage of the case after a couple of days because the inaccuracies in the coverage led her to a 

conclusion that it would confuse her; another said that she found it interesting how the 

journalists translated what had gone on in court into a "good story"; and a third said that he 

would not believe what he read about trials in the newspaper in future. 

Secondly, in three cases where jurors who followed media coverage closely tried to bring 

newspaper clippings or other information about media reports into the jury room with them, 

they were again told bluntly by other jurors that the information was not relevant and not 

wanted: 

One juror did actively search out publicity during the trial and tried to talk about it and 
what was said on more than one occasion. It obviously affected their point of view and 
we had to make it clear we did not want to hear that information. 

Thus, while some individual jurors were clearly affected by media coverage during the trial, 

there is no evidence that any of the collective deliberations of the juries in the sample were 

ultimately driven or even influenced by this, although it is impossible to know whether this was 

because they took the judge's instructions to heart or thought that it was unfair or inappropriate 

to take media publicity into account in any event. 

CONCLUSION AND OPTIONS FOR REFORM 

Our data suggest that the value of lengthy summations of the evidence is questionable and that 

some of the standard directions relating to the assessment of evidence should be less elaborate 

and more directly related to the case. More importantly, our data show that, while juries 

endeavour to apply the law conscientiously, they frequently fail to recollect or comprehend 
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aspects of it and disagree with each other about how it should be applied to the facts. As 

Chapter 6 shows, they also frequently fail to structure their discussions around the law. 

A small number of judges are now using a variety of written aids as a means of explaining the 

law to the jury and structuring the decision-making process. These innovations, and other 

comments made to us by jurors during interview, suggest that there are three broad options for 

reform: 

Summaries of the Law in Writing 

In six cases, the judge provided the jury with a summary of the law in writing to assist them in 

following the summing up. This was generally provided at the commencement of the summing 

up, but in one case it was given at the end of the summing up, and in another it was provided 

after the jury returned to ask a question on the law which indicated a lack of understanding of 

what they had earlier been told. 

The nature of the summary varied significantly from one case to another. In a couple of cases, 

it simply consisted of the relevant statutory provisions verbatim, but more often it broke down 

the statutory provisions, and any defences raised, into their constituent parts and presented 

them in list form. 

Where the jury received written assistance of this type, they were almost invariably 

appreciative. Indeed, there were only two real criticisms. One was from a juror who felt that 

the written outline of the legal definition of murder and the difference between murder and 

manslaughter (which comprised about five lines) was completely inadequate and far too brief 

to inform "a major decision affecting a person's life". Another felt that the information was 

given at the wrong time and came too late in the trial to be really useful. 

We asked jurors more generally whether they would have found a written summary of the law 

from the judge useful. An overwhelming majority (62.2 per cent) responded positively. Only 

24 per cent said that they would not have found it useful, with a further 13 .8 per cent providing 

no response. Those who would like to have received the summary in writing gave four main 

reasons for doing so: 

• Some noted that, while they tried to concentrate upon what the judge was saying when 

he or she was talking about the law, it was difficult to absorb it all, and it would have 

been good to be able to digest the key elements of it in a more relaxed atmosphere back 

in the jury room. 

• Several jurors noted that, while they thought that they understood the summing up on the 

law perfectly, they found that different jurors had slightly different interpretations of 

what the judge had meant: 
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You find people put different meanings to what the judge was saying because 
everyone hears what they needed to hear. That counts for me as well. 

I found that [what] we all took differently was his summing up really. Not that 
different, but we sort of took it differently. 

I definitely think it would have been useful because some people did not have the 
same recollection as I had. 

Some jurors noted that, in the absence of a written summary from the judge, jurors had 

taken their own notes, but the extent to which notes were taken varied from one juror to 

another. Moreover, some jurors were reluctant to rely upon the notes of others, 

believing that the notes might be partial or incorrect. 

Finally, a couple of jurors pointed out that, if they had had a written summary of the law, 

deliberation time would have been reduced: in one case they spent time collectively 

putting together their notes to work out what the key elements of the offence were; and 

in the other they had to ask the judge a question to clarify the law, which they believed 

would have been unnecessary if they had received a written aid. 

There is thus a strong case for arguing that written summaries of the law ought to be provided 

as a matter of course. 

Instructions on the Law in the Form of a F/,owchart or Sequential List of 
Questions 

In two cases in our sample, and in one further trial which we were informed about during the 

research, judges provided the jury with not only an outline of the elements of the offence but 

also a flowchart with a sequential list of questions, derived from the elements of the offence, 

which was designed for use as an aid to decision-making. Juries were not asked to provide 

answers to each question, but they were told that the questions might prove useful as a basis for 

systematising their discussions. A relatively simple example of one part of such a flowchart, 

which was accompanied by definitions of the offence and key terms within them, is provided in 

Figure 7.1 below. 

219 



220 

Figure 7.1 

MURDER/MANSLAUGHTER 

Did [the accused] kill [the victim]? 

Conceded 

By an unlawful act? 

I 

Proved Not Proved 

With murderous intent? 

Not Proved Proved 

Meaning to cause [the victim] 
bodily injury known to be likely 
to cause death; reckless as to 
whether death ensued or not 

Proved 

Acquit 

Convict of murder 

Convict of murder 

Not Prove,-------------- Acquit of murder 

POSSIBLE VERDICTS Convict of manslaughter 

Guilty of murder 

Not guilty of murder, but guilty of manslaughter 

Not guilty of murder or manslaughter 
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A more complicated flowchart and list of questions was used in another case involving 

culpable homicide where defences of self-defence and provocation were raised and where 

parties to the offence were also being prosecuted. In this case, the list of questions, applied to 

the facts in the particular case, ran to three and a half pages. 

All of the jurors in these cases said that the written flowcharts were extremely useful in the 

deliberations and provided them with a series of points to work through: 

I think if it wasn't for [the written outline] we'd have been a little bit confused. 

[The written outline] was quite good, in that there was no argument in the end what was 
homicide and what was murder. 

He gave us a bit of paper on [the law]. That was good. That was very, very useful 
because we were able to just follow that through, and especially when it ' s 
murder/manslaughter - that was a really useful tool because we actually had that in our 
hands going, "Right, we've got that point, and that one ... ". 

A couple of other jurors who did not receive a written structure of this sort said that they 
needed one, because they had no framework for their decision-making and did not work 
through the legal points in the case systematically . 

Providing an Opportunity for the Jury to Seek Clarification before Deliberations 

Even if the judges in our sample had provided written summaries of the law more 

systematically and had provided flowcharts to structure decision-making, it is clear that some 

jurors would have been left with some uncertainty about aspects of the law. This is 

demonstrated by the fact that, in one of our trials where a written summary and a flowchart 

were provided, the jury still had to ask a question about the law during deliberations. 

Where such uncertainties exist, the quality of decision-making during deliberations is likely to 

be enhanced by providing jurors with an opportunity to seek clarification from the judge, 

before deliberations begin, about any issues emerging from the trial or the summing up about 

which they are uncertain. 
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CHAPTER 8 

JURY DISAGREEMENT AND UNCERTAINTY 

In Chapter 6 we discussed the decision-making process and the strategies that juries adopted 

for resolving disagreement. In this chapter we focus on the pressure to achieve unanimity 

within the jury and at the confidence that jurors had in their decision. In the next chapter we 

will look at the verdicts produced and at those cases in which disagreements could not be 

overcome. 

THE PRESSURE TO REACH A VERDICT 

Five juries in our sample were unable to reach a decision - one in the High Court and four in 

the District Court. Three of these trials involved charges of a sexual nature. All five juries had 

received a Papadopoulos direction (R v Accused (CA 87/88) [1988] 2 NZLR 46, 59 (CA) - see 

below p 226). In one other District Court trial the jury convicted on six charges but was unable 

to reach a decision on the seventh. No Papadopoulos direction was given in that case. 

Twenty-six per cent of jurors ultimately agreed to a decision which was the opposite of the one 

they favoured at the beginning of deliberations. A further 20 per cent entered the jury room 

undecided and formed their final view in the course of these deliberations (see Chapter 6). Not 

surprisingly, therefore, many of the jurors in our study commented on the pressure to change or 

firm up their views during the deliberation process. It is impossible from our data to estimate 

the extent to which the sorts of pressures jurors experienced actually produced decisions which 

they would not otherwise have made. It is also difficult to assess the legitimacy of many of the 

pressures that were brought to bear on dissenting jurors in the course of deliberations. In most 

cases the pressures they experienced were a normal part of any decision making process and 

would have simply produced a decision rather earlier than might otherwise have been the case. 

Nevertheless, as we will discuss below, in a small but significant number of trials jurors had 

reservations about the decisions they had reached, and dissenting jurors who had ultimately 

agreed with the majority often felt particularly strongly about both the process and the 

decision. 

There were four main areas of pressure affecting jurors once deliberations began: 

• Pressure from other jurors to agree to the majority view; 
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• Jurors' own feelings of obligation to reach an agreed verdict; 

• Papadopoulos directions; 

• Time constraints, poor facilities and late sittings, which exacerbated the pressures from 

other sources. 

We will discuss each of these areas in tum before considering what effect they had on the 

confidence jurors felt in their verdict. 

Pressure From Other Jurors 

In 22 of the cases in our study, one or more jurors mentioned that pressure to reach a verdict 

came from other members of the jury. This was, however, felt to varying degrees. Not 

surprisingly, those who were on their own or part of a small minority felt the worst pressure, 

and in some cases jurors could describe it as very strong indeed: 

It was 10 against two and towards the end people were beginning to get maybe a little 
personal. Patience was starting to wear out and the foreman at one stage said, "Well, 
you should change your verdict so we can get out of here" to the two of us. 

You just get sort of ground down and ground down, worn down and worn down until 
you have been there so long that you start to doubt your own views ... other jurors put 
pressure on right up to the very end. 

We retired for the night. On the way to the hotel the jurors were asking me what they 
could do to convince me ... we came back to it in the morning. Some jurors had 
collaborated overnight in small groups. During the night the more they discussed their 
thoughts on guilty ... they swung back to guilty, so they came back to us with a reason to 
try to convince us [the minority] .... I was the last to change to guilty. The pressure was 
on. 

Pressure increased as other minority jurors changed their mind, and sometimes it was the 

reactions of other minority members which produced or exacerbated the pressure: 

One of the other [minority] jurors decided to change and I was listening to her, and then 
somebody else changed, and I thought, "Oh dear, what am I going to do?" ... I just 
listened, and I thought, "OK, I'm going to have to change my mind. As much as I don't 
want to I'm going to have to" ... If I could have stuck with what I wanted to, there is no 
way on earth [I would have agreed to "guilty"], but there were one or two who started to 
get quite nasty ... and you do actually feel quite intimidated by these people. 

... this was the bloke who said nothing. We were both on the "guilty" side at the 
beginning, and he was sort of saying, "Would you change your mind to not guilty? 
We're never going to get these blokes to change their mind, so would you change your 
mind to not guilty?" I got the impression he was saying he would change his mind to 
"not guilty" just to get rid of it. I said, "There's no way I'm going to do that". 

All of us felt that tension and felt really bad for the last juror because she was fighting 
with her own beliefs and her own morals. And we had to break her down and that was 
really hard. She was saying things like how could she live with herself. 
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This was not the only case in which jurors showed awareness of the sorts of pressures 

dissenting jurors were under. In another case one juror felt that "the woman who said she 

thought he hadn't done it may have felt bulldozed into agreeing", and in a third case one juror 

queried a dissenter's change of mind: 

The third [dissenting juror] was heckled by the majority and faces were pulled at him -
comments such as, "I could be at work earning money now" etc. I'm not sure why that 
last juror changed, it came after a lot of niggling. I wonder if they did give in because of 
the pressure placed on them or if it did click for the last juror. 

More overtly, in another case one juror stated that the last juror to agree with the majority had 

given in because of the sheer weight of numbers, and that he would have done the same 

himself in those circumstances. The final dissenter did indeed feel this pressure, saying that "it 

felt like everyone was getting out, but it was up to me to change my mind". Although this was 

a two day trial and deliberations only lasted for just over one hour, time pressures were felt 

because some jurors made it clear that they wanted a quick decision: 

I wasn't intimidated [but] one of the ladies, her first comment as we went in was, "I've 
got a movie to go to at six o'clock", and she'd given her husband one of the tickets and 
she had one, and that kind of closed it off for a certain extent for me because I knew I'd 
never get there by six. I knew it would take a lot longer to persuade me. It made me feel 
uncomfortable. I had it in the back of my mind. 

Other jurors simply talked of being rushed: 

I seemed to be the only one disagreeing and everyone wanted to go home, so I thought it 
was rushed. Some people did agree with my views. If I hadn't brought them up they 
wouldn't have been brought up at all. 

Some, too, were cynical about the disclaimers of the majority: 

They kept saying, "Now there's no pressure", and then they'd just chuck in, you know, 
"My wife's waiting for me", kind of thing. 

In two cases where jurors mentioned pressure from within the jury, it came from their reaction 

to what others were doing, rather than what they were saying. This pressure was nevertheless 

very real and resulted in jurors changing their vote. For example, one juror felt that he was 

pressured into voting along with one juror because she had burst into tears during deliberations, 

and the dissenting juror in another case felt pressure because of the need to make a decision as 

to whether to order lunch. He felt that the rest of the jury were decided and did not want to 

prolong deliberations further. As a result of feeling rushed, he agreed to what he mistakenly 

thought was the lesser charge: 

They said, "Well, what about the wounding?" and at the time I thought, "Well ... that was 
the lesser charge", and then the Crier had gone to order lunch and I said, "Well, I'll 
agree to the wounding", but it hadn't really sunk in how serious that was. Everything 
was happening too fast. 
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The perceptions of the majority group can be very different from those in the minority, as 

illustrated by another juror's comments in this case: 

I felt we would make the decision by one [o'clock] but there was no way I was going to 
say, "Yes, I think we'll be ready before lunch", because you don't want to put pressure 
on anybody. So in the next 10 minutes it all just fell into place, and people were happy. 
So at twenty to one we said "We'd better call [the court attendant] back. We're not going 
to need lunch". But no-one was prepared to put pressure on anybody, and I thought that 
was good. 

Similarly, in another case, in which there were two dissenting jurors, there were very different 

views of the nature of the method used to resolve disagreements. The jury in this case 

employed "divide and conquer" tactics by splitting into two groups and taking one undecided 

voter each. One of the two felt intimidated by another juror, who she described as "intolerant 

of people who hadn't reached their decisions as quickly as he had". By contrast, one of the 

majority group felt that they had helped the undecided voters rather than pressured them: 

We just helped them to express themselves .. .! think the emotion thing came into it for 
some people. 

The Feeling of Obligation to Reach a Verdict 

In addition to the cases in which a Papadopoulos direction was given (see below), jurors in two 

other cases specifically mentioned their determination to achieve an agreed verdict. In one of 

those cases a number of jurors expressed this simply in terms of their responsibility to produce 

a verdict. Other jurors, however, also expressed concern about the impact a hung jury would 

have on parties and their families and about the waste of time and money involved in a retrial. 

In this case, five out of the 10 jurors we spoke to stated that the jury as a whole had wanted to 

avoid a hung jury, and two of the 10 said that it had contributed to their decision to change 

their vote from guilty of murder to guilty of manslaughter: 

Do you want to know what made them [the dissenters] change their minds? A hung jury 
was again discussed, and it was felt that the deceased's family, the accused's family and 
the next jury didn't need it. 

We felt the pressure not from other people, but we did feel it needed to go past this, it 
didn't need to have another trial - that we couldn't go out there and say we can't make a 
decision. 

If we had walked out of there and said this is a hung jury, and if I'd been obstinate about 
what I thought of the case, that wouldn't be justice at all and I don't think it would have 
served anyone any good because first of all [the victim's] family would have suffered 
hugely in that trial and it would have brought a whole lot of things back up for them .... 
From [the accused's] point of view, I think again he had been waiting for a year and that 
must have been nerve-wracking ... to start all over again would have been traumatic for 
everyone, and also from the money point of view, the amount of effort that's gone into it 
would just have been a total waste. 
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Concern with wasted effort was also felt by the jury in the second case, who had sat through 

over five weeks of evidence to find that one of their number did not agree with the majority. 

Some of the jurors expressed shock that agreement was difficult, and one stated that the 

immediate thought of the majority was that "we can't go through six weeks and not work 

through this". They eventually reached a verdict after 21 hours of deliberation. 

Papadopoulos Directions 

Section 374(2) of the Crimes Act requires that a jury deliberate for at least four hours before it 

can be discharged after failing to reach a verdict. Juries in our sample, however, routinely 

deliberated for much longer than that without being called back by the judge or seeking further 

directions. 

Where a jury reports that it is unable to reach a verdict, it is almost invariably called back into 

court and directed by the judge to try again. This direction, which is colloquially known as a 

"Papadopoulos direction", can take a number of forms. Where juries return after a brief 

deliberation period, judges sometimes simply tell them of the statutory requirements and ask 

them to keep trying. In other cases a more formal direction is given. 

While the precise wording of the direction is ultimately up to each individual judge, two 

"model directions" are available. Both are intended to encourage the jury to reach a verdict 

without placing too much pressure on individual jurors to compromise and possibly acquiesce 

in decisions that they do not agree with. The more extended direction is as follows: 

Members of the Jury: I have been told that you have not been able to reach a verdict so 
far. That sometimes happens, and it is no reflection on any of you. I have the power 
after you have been in retirement for 4 hours to discharge you from giving a verdict, but 
not unless and until I am satisfied that it should be done. Judges always hesitate to 
discharge a jury because it usually means that the case has to be tried again before 
another jury and experience has shown that juries are often able to agree in the end if 
given more time. 

Each of you has sworn or affirmed that you will try the case to the best of your ability 
and give your verdict according to the evidence. It is important that you do your best to 
accept that responsibility and not pass it over to another jury. You are here as 
representatives of the community with the responsibility on behalf of the community of 
trying to reach a collective decision of all of you. 

One of the strengths of the jury system is that each member takes into the jury room his 
or her individual experience and wisdom and is expected to judge the evidence fairly and 
impartially in that light. You are expected to pool your views of the evidence and you 
have a duty to listen carefully to one another. Remember that a view honestly held can 
equally honestly be changed. So, within the oath, there is scope for discussion, 
argument, and give and take. That is often the way in which in the end unanimous 
agreement is reached. 

But of course no one should be false to his or her oath. No one should give in merely for 
the sake of agreement or to avoid inconvenience. If in the end you honestly cannot 
agree, after trying to look at the case calmly and objectively and weighing carefully the 
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opinions of others, you must say so. If regrettably that is the final position, you will be 
discharged and in all probability there will have to be a new trial before another jury. 

Therefore I am asking you, as is usual in such cases, to be good enough to retire again 
and see whether you can reach a unanimous verdict in the light of what I have said. 

(R v Accused (CA 87/88) [1988] 2 NZLR 46, 59 (CA)) 

A shorter and more forceful version is also in use: 

I want to stress to you the importance of the jury in a case such as this, reaching a verdict 
at the end of the trial. That is because if they do not, then the case has to be tried again, 
and that puts a tremendous burden on all concerned. That includes the accused, perhaps 
particularly the accused, but also the complainant and the other witnesses. 

Each of you has sworn or affirmed that you will try this case to the best of your ability 
and that you will give your verdict according to the evidence, and it is most important 
that you do not pass that responsibility over to another jury. As I said to you in summing 
up, you are the representatives of the community and you have the responsibility on 
behalf of the community of trying to reach a collective verdict. That is a verdict of all 12 
of you. In order to do so there must necessarily be exchanges of views and argument, 
but there also has to be a certain amount of give and take. That, of course, is within your 
oath as juror. You are expected to pool your views of the evidence, and you have got a 
duty to listen carefully to each other. Just remember that views honestly held can 
equally honestly be changed after free discussion and persuasion from other jurors, and 
that is often the way in which a unanimous verdict is reached. 

(R v Feck (4 May 1998) unreported, High Court, Wellington Registry, TI 756/98.) 

The Court of Appeal has emphasised that, although the jury can usually be told that if they fail 

to agree, there will have to be a retrial, the judge should not mention the cost and 

inconvenience involved in this. To do so would put undue pressure on dissenting jurors.5 

Nevertheless, jurors in two of the nine trials in which the direction was given described the 

judge as emphasising the financial costs of any retrial. 

Although we were unable to ascertain the precise form it took, jurors reported receiving further 

direction from the judge on the importance of trying to reach a verdict in nine (19 per cent) of 

the 48 trials. Arguably this represents a high proportion of cases, since the direction is 

intended to be given only in exceptional cases. All but one of the trials was in the District 

Court. Moreover, as Table 9.1 below shows, cases involving charges of indecent assault or 

rape/sexual violation were over-represented: of the 11 cases of this sort in our sample, four 

were subject to a Papadopoulos direction and three of these resulted in a hung jury. 

We were able to assess the effect of the direction both by whether an eventual verdict was 

reached, and by jurors' comments about the nature of deliberations after the direction was 

given. Of the nine trials in which a Papadopoulos direction was given, five nevertheless 

produced hung juries. In the other four trials, one resulted in an acquittal, whilst the other three 

produced verdicts of guilty on some counts and not guilty on others. 

R v Accused (CA 87/88) [l 988] 2 NZLR 46, 57 (CA). 
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Table 8.1 Papadopoulos Directions 

Deliberations Deliberations Total 

Case Charge(s) Verdict Before After Deliberation 
Papadopoulos Papadopoulos Time 

1 Male assaults female Hung Unknown Unknown 10 hours 

2 
Rape or attempt 

Hung Unknown Unknown 5.5 hours 
Indecent assault 

3 
Indecent assault 

Hung 3 hours 4 hours 7 hours Indecent act 

4 Possession firearm NG 2 hours 1.5 hours 3.5 hours 

5 Indecent assault (x.2) Gon 1 
Unknown Unknown 4 hours 

NG on 1 

6 
Indecent assault (x5) 

Hung 6 hours 1.25 hours 7.25 hours 
Indecent act 

7 
Fraud (x 10) Gon 15 20 hours 4.5 hours 24.5 hours 
False pretences ( x 10) NGon5 

8 Supply cannabis (x9) Gon3 
6.25 hours 2.75 hours 9 hours 

NGon6 

9 Fraud (x4) Hung 9 hours 1 hour 10 hours 

While some juries concluded that they were unable to agree on a verdict after a fairly brief 

period of deliberation (see Table 9.1 ), most found this very difficult and were reluctant to 

admit to what some jurors saw as defeat. In some cases this reluctance was intensified by 

jurors' ignorance of the consequences of their failure to agree: 

We could see we were at an impasse ... [it] looked like we couldn't agree on anything. 
[The] foreperson suggested we tell the judge that we couldn't reach a decision. This was 
nerve-wracking as no-one knew what this meant, we wanted more instruction on how to 
do it. 

So far as we can tell, none of the jurors in such cases was aware of the four-hour minimum 

deliberation period requirement, or knew that a Papadopoulos direction would be given. 

There was a general feeling amongst jurors that admitting that they could not agree was an 

indication that they had not done their job properly. Not surprisingly, therefore, the 

Papadopoulos direction was interpreted by many as a "telling off' - an expression of judicial 

displeasure which highlighted their failure and some of its costs and produced considerable 

pressure to go back to the jury room and get a result: 

He [ the judge] sent us off for dinner ... he told us that a hung jury was not good enough 
and we could do better. One juror said, "I think he's cross with us". 

. . . we felt under pressure to have a unanimous verdict. 

The judge told us to go back and hurry up and reach an agreement, and I don't know if it 
was that that bullied them into changing their opinion. 
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He called us back into the courtroom, and then he explained again. He more or less said, 
"You've got to come to a decision". He more or less growled us in a sense: "You've 
got to reach a verdict, four hours - if you deliberate any longer than that then we'll 
consider it a hung jury and then a new trial". So we felt that it was more like a bit of a 
boot in the backside. 

This jury indeed reached a verdict after four hours. Two other jurors described the 

Papadopoulos direction as the judge "giving them a talking to" and saying "come on guys, get 

into it": 

The judge instructed us to use our common sense and if it was hung he'd go for another 
trial, the man had already cost the country hundreds of thousands of dollars. 

We went in and said "We can't resolve it", and in our minds he said to us, "Look, I don't 
want to waste any more taxpayer's money on this, I want you to go back and try and sort 
it out with a bit of give and take". 

We sent one [note] out to say we couldn't arrive at a verdict and he called us back in and 
basically laid the law down, he said we owed it to the taxpayers, the trial had already 
been aborted once and we owed it to the taxpayer to come to a decision, we had to have 
a bit of give and take and perhaps compromise, and he could keep us there for four hours 
if he had to . . . [he] laid it on us at that point. 

When we went back in to say we were a hung jury, we felt that the Judge, and everybody 
else who was doing the trial, felt that we'd been through enough and we've had to do it 
two times - that definitely made us reach a verdict. 

Another juror described the response of the court attendant in much the same way: 

We tried to thrash it out. We couldn't come to a decision with the first charge so we told 
the jury official, and she told us that we had to prove beyond a doubt that he was 
"guilty" or "not guilty". There were three options - he was either going to get off, be 
guilty or be a hung jury, and a hung jury meant that someone else had to finish up our 
job that we couldn't finish. 

In spite of the evident pressure felt by some of these jurors, it remains unclear how far the 

Papadopoulos direction itself, rather than the simple fact of having to try again, assisted the 

jury in reaching a verdict. Nevertheless, in each of the four cases in which the jury did 

eventually reach a verdict, one or more jurors certainly attributed this to the salutary effect of 

the judge' s words. 

Overall, the giving of Papadopoulos directions and the pressures produced by renewed efforts 

to reach a verdict affected juries in a number of ways: 

• in two cases it produced no detectable impact; 

• in two cases it seems to have made matters worse; 

• in four cases some jurors indicated that it produced a compromise verdict; 
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• in three cases some jurors described it as providing a focus which assisted in reaching a 

verdict. 

No effect on deliberations or verdict 

In two of the five trials which resulted in a hung jury, jurors made no comment on the 

Papadopoulos direction or on their deliberations after it had been delivered. In one of these 

cases, the minority consisted of a single "rogue" juror and it is likely that nothing could have 

made an impact anyway. In the other, the jury was split 10-2 in favour of acquittal, with strong 

positions on the evidence being taken by both sides. (The retrial of this case also fell into our 

sample, and the accused was convicted with little jury disagreement.) 

Making matters worse 

In another two trials, matters got rather worse after the jury returned to its deliberations. In one 

case, involving a "rogue" juror, the jury continued deliberations for a further 75 minutes, but 

the dissenter seems to have simply become more truculent and the majority recognised that 

they were merely "going through the motions". In the second case, the jury, which had agreed 

on two of the four counts prior to the Papadopoulos direction, deliberated for a further hour and 

ended up disagreeing on all four. 

Pressures to compromise 

In all four cases in which the jury reached a decision, jurors mentioned the pressure to 

compromise and in at least two of these cases the verdict seems to have actually been a 

compromise: 

We were called up [by the judge], sat down and then we went back in and the jurors who 
weren't confident in giving their thing to the majority said, "I understand where you 
guys are coming from", and that was it. 

Two jurors in another case, who changed their minds after the direction and agreed to an 

acquittal on a second charge against the accused, said that they went "with the flow" in order to 

reach a decision. This was seen to be a direct result of the Papadopoulos direction. Indeed, one 

of the two (who was also the foreperson) stated that the direction: 

... gave them a bit of a shake-up and I couldn't do it. I tried to give them a shake-up. It 
made an impact on me. 

Compromise verdicts also occurred in other cases; they are discussed in detail in Chapter 9, 

below. 
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Focusing discussion 

Sometimes juries experiencing difficulty in reaching a decision can refocus the discussion and 

either achieve unanimity or at least identify the areas in dispute (see Chapter 6, above). Being 

sent back to try again sometimes has this effect also. In two of the cases in which the jury 

subsequently agreed on a verdict jurors commented on the focusing effect of the direction. In 

addition, in one of the cases where the jury remained divided, jurors commented that after the 

direction they focused more clearly on the law and their discussion was more systematic. 

In one case the Papadopoulos direction was accompanied by a redirection on the law and jurors 

found this very helpful: 

We went into court and the judge told us what we needed to do, what we had to look at, 
how we should take this particular case . . . With this advice that he gave us he sent us 
out to sum up again. I tell you it didn't take long. We needed that. 

In the second case, the disorganised and heated discussions of the jury before the Papadopoulos 

direction were transformed after it. It appears that the direction, along with the lunch break 

that followed, gave jurors time to calm down and consider the issues in more rational terms. 

One juror stated that: 

We started to talk quietly and listen to each other. 

One juror took control and wrote the views of the majority and minority on a whiteboard in an 

attempt to organise discussion in a logical fashion. This approach resulted in a 'not guilty ' 

verdict. 

From the comments made by jurors in cases where the jury was eventually able to reach a 

decision it is clear that the Papadopoulos direction had some impact. On the other hand, there 

were at least two cases, both involving "rogue" jurors, in which nothing that the court did 

would have been likely to affect the outcome. Nevertheless, as currently used, the 

Papadopoulos direction is a rather crude instrument for assisting the jury in reaching a rational 

and just decision. It increases the pressure on minority jurors which, in spite of the strictures of 

the Court of Appeal, will sometimes be based on illegitimate considerations. The likely 

outcome, in cases where it is successful, is to produce a compromise verdict rather than one 

which is based on the evidence. It does not directly assist jurors to identify their problems and 

resolve them, so that juries which are genuinely divided in their views of the evidence and 

unwilling to compromise remain locked in disagreement. 

Where the judge accompanies the Papadopoulos direction with a restatement of the basic issues 

in the case, jurors are likely to find this helpful. More helpful, however, would be for the judge 

to try and identify with the jury the area of disagreement, so that any extra remarks can be 

directed to that rather than to the case as a whole. As one juror said: 
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I think they should have said, "Why can't you come to a decision?" and whether it be the 
judge or somebody else to come in and listen to our viewpoints, because all he was told 
was, no we couldn't reach a decision, he doesn't know why, and then if he could say, 
"What do you need to hear, what do you need to see, what do you need to do that is 
going to sway you?" because we would have come to a decision, I think. Twelve of us 
thought something had happened, that he was involved in some way, but they just 
wanted a wee bit more to make it solid. 

In our sample, this would also have enabled the judge to identify and respond to the one case in 

~hich jury's decision was being obstructed by a juror who simply refused to participate in the 

deliberations or make a decision. 

Time Pressure and Inadequate Facilities 

For juries whose deliberations were lengthy, there was a feeling that time was running short, or 

that people wanted to come to a decision and go home. Jurors in six of the cases in our study 

said that this sort of pressure was an important factor in their reaching a verdict. Part of the 

pressure involved in deliberating until late into the evening was a concern that tiredness could 

affect people's judgement: 

When we were deliberating we were that tired. You know we had to stay there until we 
reached a verdict and there were 11 of us thought he was guilty and we just had to sway 
the last person. But I found that maybe if we'd slept on it overnight, or something, and 
gone back the next day it would have been different. But with it going on all day and 
just being so tired I thought that was a bit...you know, because you could make the 
wrong decision when you're tired and it gets that late at night. 

In one case the jury felt itself to be under pressure because of a belief that if they deliberated 

for more than four hours the judge would consider that they were hung. 

The facilities available for jurors could push them into agreeing to a verdict when deliberations 

ran on for a long time. In one case in our study jurors deliberated for three days, but eventually 

were pressured into a quick decision on the last of the charges by the conditions they found 

themselves in. The jury had stayed in a hotel for two nights but were desperate to avoid a third 

night there: 

We knew that the prospect of another night in a hotel [was] horrific for all of us, 
especially as we didn't have changes of clothes. It was very disconcerting for us not to 
have sufficient changes of underwear. 

This jury had already been moved to an empty courtroom because of their complaints about the 

cramped jury room they were left in for their lengthy deliberations. Jurors reported that the 

conditions in the original jury room affected their deliberations, and may have hastened their 

decisions, because people got "dopey and droopy" through a lack of space and fresh air, and 

because there was nowhere for people to go to get things straight in their minds. As one juror 

described conditions in a trial he had been on previously in the week: 
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Pitiful, absolutely bloody shocking! ... We deliberated at night and after 5pm the air
conditioning goes off and it was a very small room ... to get the best verdict you've got 
to give the best facilities and I found that trial particularly stressful. 

Even where deliberations did not last for more than a few hours, inadequate facilities increased 

the tension in the jury room and influenced decision-making. For example, two jurors in a case 

where deliberations only lasted for one hour and fifteen minutes, said that they had reached a 

decision quickly because the jury room was so cold, and this made it hard to think. 

In another case the jury deliberated for nine hours in a small windowless jury room with three 

short breaks: 

We were mentally really stretched by that point, we'd been going since eleven o'clock 
that morning and this is eight or nine (o'clock) at night. The air was running out .. .it was 
like a desperate situation. · 

We were so tired in the jury room because we were all so close and there's no windows 
... there's so much stress in the room, only being allowed out a couple of times, and we 
had quite a few smokers so they were getting quite stressed. 

And in a case where deliberations lasted over twelve hours: 

[The conditions were] claustrophobic ... we were pretty sure the air-conditioning was 
turned off and it became harder and harder to think. That's why we had to get out of the 
area. 

None of this is to suggest that jurors go along with decisions they do not agree with purely 

because of the unpleasant nature of their surroundings or a desire to get home. However, it 

does seem likely that such pressures are a significant element in some compromise decisions, 

and may well mean that some juries deliver their verdicts before all their members have fully 

considered the case. Although juries should be encouraged to conduct their deliberations in a 

timely fashion, and, where necessary, jurors should be encouraged to make pragmatic decisions 

in order to reach agreement, it is entirely inappropriate that the catalyst for this should be poor 

facilities and physical and mental exhaustion. 

JUROR CONFIDENCE IN THEIR DECISIONS 

Jurors were not asked specifically about the verdict and whether they were happy with their 

decision. However, in 16 of the 43 trials in which there was a verdict, one or more jurors 

commented on their confidence in it. In 10 of these trials, the only jurors who commented 

expressed their confidence in the verdict; in five the only comments suggested lack of 

confidence; and in one trial some jurors were confident and some were not. Overall, in 38 of 

the 43 trials jurors either commented positively on the verdict or, at least, made no comments 

indicating a lack of confidence. 
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In addition to the cases in which a verdict was reached, in one of the hung jury cases five of the 

seven jurors interviewed, who were members of the majority group in favour of conviction, 

expressed serious doubts about the stance they had taken and one commented that "justice had 

been served" by the hung jury. 

In the six cases in which jurors expressed a real lack of confidence in the verdict, this was the 

result of the fact that they felt pressured into a verdict they regarded as wrong; or that the 

verdict was the result of a clear compromise which they now regretted; or that they were 

unsure whether they had in fact assessed the evidence correctly. 

Pressure 

In three trials, one or more jurors attributed their decision to the pressure produced by being a 

minority juror, other jurors wanting to go home and so forth: 

If someone else had voted guilty I'd have stayed all the way ... I'll never be convinced, 
I'll always feel bad about it ... It is hard and I think I fell into line in the end with them 
and I regret it now. 

I am still not convinced, even though it was a unanimous decision. I am still not entirely 
convinced he was guilty of all those charges. I felt we were driven by people who felt he 
was a monster. And I refused to believe that. 

In another of the three cases, in which four jurors were critical of the verdict they eventually 

agreed to, one juror described how pressure from the majority persuaded her that she must have 

misunderstood something. As a result, she changed her view, but subsequently doubted the 

decision. 

In the trial, noted above, in which, although the jury was unable to reach a verdict, a number of 

the majority jurors expressed a clear lack of confidence in the view they had adopted, one juror 

described his reaction in the following terms: 

At the end I congratulated [the dissenters] because they had stood up to the pressure of 
the situation and kept their view and standard. I felt guilty that I had changed my mind 
but it was hard not to succumb to the pressure of the situation. I did not want to make 
the wrong decision. 

And another majority juror said: 

I was happy at the end that some people hadn't changed their mind and that I hadn't 
made a mistake. I think we tried to find it for convenience sake. 

Compromise 

In two cases, jurors who had agreed to an acquittal on one or more of the charges as part of a 

compromise to achieve a verdict subsequently expressed a lack of confidence in that decision: 
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I wasn't happy about it, and being the foreperson at least we got him on No 1, and that 
might stop him from doing a third. 

In this case a Papadopoulos direction had been given and the foreperson had changed his vote 

simply in order to get a verdict. 

Doubting Their Assessment 

While there were a number of cases in which jurors commented on their own inadequacies, 

there was only one case in which a juror linked this with a concern about the verdict which 

seemed to go beyond simple nervousness about the responsibilities of the job: 

It was just sitting in judgment, you know, and the question, "What if we're wrong? 
What if we've overweighted certain evidence?" You know, we're not lawyers. There 
were some areas like that that always raised questions in my mind. I'm glad there's 
always the right of appeal, put it that way. 

However, with the advantage of hindsight, two of the majority jurors in one of the hung juries 

commented adversely on their own assessment of the case: 

To get a guilty verdict we had to lower our standard of reasonable doubt and at the end 
that was an uncomfortable position to be in. 

I personally was feeling very uncomfortable with how I had lowered my threshold of 
reasonable doubt, so I felt that justice had been served [by the hung jury]. 

Had this jury been able to reach a verdict, it is clear that their confidence in their decision 

would have been very low indeed - although, of course, they might not have been so willing to 

express it in interview with us. 

Cases in which jurors expressed confidence or lack of confidence in their verdict need to be 

distinguished from a number of other situations in which jurors were happy or unhappy with 

the verdict: 

• In five cases jurors said that, while they believed that their decision was right in law, 

they did not believe that it was the "correct" outcome. For example, in one case two 

jurors commented that, although the accused could not be convicted of the offence with 

which she had been charged, she was nevertheless guilty: 

To me she was guilty, but she wasn't guilty going on the indictment and the areas 
of the points of law that we had to consider. 

And in another case, in which the accused declined to raise the defence of insanity, a 
juror described herself as saying to the jury: 

There's nothing that anyone can say that will convince me that this man intended 
to hurt her, or that he even knew that it was her, but I will go with the guilty 
verdict because the judge has set these parameters and he said legally we have to 
follow them, so I have to treat this man as being sane. 
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In two other cases jurors indicated that they believed the verdict that they had agreed to 

was wrong - the defendant had been acquitted on charges they still believed he was 

guilty of - but that the outcome was the "correct" one and they stood behind it: 

I wasn't 100% happy about my decision. It was a compromise, but I think it was 
a compromise that was the right decision and I think everyone felt comfortable 
with that. 

In a third case a juror who said that she still believed that the Crown had not proved the 
case beyond reasonable doubt nevertheless believed the verdict was correct because "I 
knew he had done something". 

In eight cases jurors made comments which, while not demonstrating a lack of 

confidence in the verdict or even unhappiness with it, indicated that they were seeking 

reassurance that it was correct. Thus jurors talked of being relieved to discover that the 

defendant had prior convictions for the sort of offence that they had just convicted him 

of, and one juror spoke of their fear of having made a mistake as a result of the court's 

reaction to the verdict: 

The court went very quiet when we delivered our verdict. We thought we had 
made a mistake. I felt a bit sick - I hoped we had made the right decision. 

In one case a juror described himself as "not happy" with the decision because he felt 

considerable sympathy for the accused who he thought had been failed by the system. 

However, he had no real doubt that the ingredients of the offence had been made out and 

that the conviction was both justified and appropriate. 

Overall, few jurors expressed serious doubts about their decisions. While individual jurors 

may have had doubts about the decision-making process and disliked the pressures and 

compromises that it involved, they generally felt that they had made the right decision, or at 

least that they had conscientiously applied the law. Many jurors worried about their decision 

and its impact and sought some indication from the court or the parties that they had got it 

right. It may be that the sort of debriefing session discussed in Chapter 10 has a role to play in 

this process, but it is important to stress that anxiety of this sort is not necessarily an indication 

of uncertainty about the verdict. It is also, perhaps, important to note the obvious: for every 

juror with doubts about the verdict there are numerous others who express no doubts at all. 

Indeed, in our sample, over half the jurors entered the jury room with a clear view of the case 

and maintained this view through to verdict. 
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CHAPTER 9 

JURY VERDICTS AND HUNG JURIES 

We recorded the verdict for each count in the trials in our sample. The results are set out in 

Table 9.1. 

Table 9.1 Verdicts 

Number Percentage 

Guilty on all counts 21 43.7 

Not guilty on all counts 7 14.6 

Not guilty by reason of insanity 1 2.1 

Not guilty on principal counts, but guilty on alternative 2 4.2 
counts 

Guilty on some counts and not guilty on other counts 10 20.8 

Some accused guilty and others not guilty 1 2.1 

Guilty on 6 counts and no agreement on 1 count 1 2.1 

No agreement on all counts 5 10.4 

Total 48 100.0 

It will be seen that 72.9 per cent of trials resulted in a 'guilty' verdict on one or more of the 

counts in the indictment. However, it is noteworthy that this included 20.8 per cent of trials 

which resulted in mixed verdicts of 'guilty' and 'not guilty' and a further 4.2 per cent which 

resulted in 'not guilty' verdicts on principal counts but 'guilty' verdicts on alternative counts. 

AGREEMENTS AND DISAGREEMENTS BETWEEN JUDGE AND JURY 

Before the jury delivered its verdict, we interviewed the judge about various aspects of the trial 

and the performance of counsel, and in the course of that interview asked the judge what the 

verdict would have been if he or she had been sitting alone to hear the case. We were thus able 

to compare the jury's verdict with the judge ' s assessment of the evidence. Where there was 

disagreement between judge or jury on some or all counts, we ourselves undertook an 

independent assessment of the evidence. All of the principal researchers were experienced 

criminal law researchers. For each trial where there was disagreement, one of the researchers 

considered the evidence, the reasons for the jury's verdict and the reasons for the judge's view, 

in order to determine whether the verdict could be regarded as questionable. Where we 
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assessed that a verdict did fall into this category, we asked a counsel experienced in criminal 

litigation who was not associated with the research or involved in any of the trials in the 

sample to validate our assessment. A verdict was classified as questionable only when both we 

and the independent counsel reached the same determination. 

In the light of this assessment, we assigned the 48 trials in the sample to the following 

categories: 

• There were 15 trials resulting in a 'guilty' verdict in which the judge and jury were in 

full agreement. 

• There was one trial in which the jury convicted on 20 counts and acquitted on three 

counts, where the judge said that he would have convicted on most but might have 

acquitted on two or three. 

• There was one trial in which the judge and jury agreed on a verdict of 'not guilty by 

reason of insanity'. 

• There were six trials resulting in a 'not guilty' verdict, in which the judge and jury were 

in full agreement. 

• There was one trial in which the jury brought in a 'guilty' verdict on six counts but were 

hung on the seventh count. The judge said that he would probably have convicted on all 

seven charges, but he was slightly hesitant about three of them. We therefore regarded 

this as a trial in which the judge and jury were, in essence, agreed on the verdict. 

• There were five fully hung juries. In three of these, the judge thought that the 

appropriate verdict was 'not guilty', and in two he thought the appropriate verdict was 

'guilty'. 

• In six trials, where the jury convicted on all counts but the judge would have acquitted 

on some or all counts, the disagreement appeared to be fully justified by the evidence. 

In five of these trials, the judge would have convicted on some charges but acquitted on 

some, and in the other (involving a single charge) the judge would have acquitted. 

• In one trial, where the jury convicted on one count and acquitted on another but the 

judge would have convicted on both, the disagreement appeared to be justified by the 

evidence. 

• In two trials, where the jury convicted on some charges but acquitted on others and the 

judge would have convicted on all charges, the disagreement appeared justified by the 

evidence. 
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• There was one trial in which the jury convicted the accused of manslaughter but the 

judge thought that the appropriate verdict was murder. The jury's verdict was based on 

the evidence of an expert witness about the accused's state of mind. That verdict, if 

accepted, supported a manslaughter verdict. Thus, the jury's disagreement with the 

judge appeared justified by the evidence. 

• In one trial, where the jury found the accused guilty but the judge would have acquitted 

by reason of insanity, there was clash of expert evidence and the judge himself expressed 

some uncertainty about the appropriate verdict. Hence, it is clear that he did not regard 

the jury's verdict as inappropriate or unreasonable. 

• There were five trials in which the jury convicted on some counts but acquitted on other 

counts as a result of compromises reached during jury deliberations, where the judge 

would have convicted on all counts. 

• There were three trials which we categorised as producing questionable or perverse 

verdicts. In one of these, the jury convicted on all but two counts in circumstances 

where the judge and we ourselves were left with a reasonable doubt as to guilt on all 

charges; in the second case the jury acquitted where the judge and we ourselves would 

have convicted; and in the third case the jury acquitted on all but one of the counts, 

where the evidence in our view established guilt on all counts. 

Thus, the judge and jury were essentially agreed on the appropriate verdict in 24 out of the 48 

trials. In a further 11 trials, where there was disagreement between judge and jury as to the 

appropriate verdict on one or more of the counts in the indictment, the jury's view appeared to 

be reasonable and supportable on the evidence. In most of these cases, the disagreement 

simply resulted from differences in the assessment of the credibility of key witnesses, but in 

one case the jury based their verdict on features of the evidence, clearly establishing guilt on 

one of the counts, which the Judge overlooked. Moreover, in many of these cases, judges were 

in fact hesitant about their view ( sometimes making a point of stating that they did not think 

about it during the trial), and asserted that the jury could reasonably take a different view of the 

facts from that which they expressed to us. Overall, therefore, a verdict which was either fully 

supported by the judge or supportable on the evidence was given in 35 out of the 48 trials. 

In the remaining 13 trials, five were classified as "compromise" verdicts in multiple count 

cases; three were classified as questionable verdicts; and five involved fully hung juries. We 

need to discuss the trials in each of these categories in more detail. 
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Compromise Verdicts 

Compromise verdicts accounted for five trials where the jury convicted on some counts but 

acquitted on other counts, while the judge and we ourselves would have convicted on all 

counts. Unlike cases resulting in questionable verdicts, where the jury more or less 

unanimously reached a verdict on an erroneous basis, these verdicts stemmed from jury 

uncertainty or disagreement which resulted in a compromise on some of the charges. 

In a couple of cases this simply amounted to a decision by some jurors, in the face of 

opposition by others to a 'guilty' verdict on the principal counts, to agree to a 'not guilty' 

verdict on those counts and a 'guilty' verdict on lesser counts for the sake of reaching 

agreement: 

We had decided he was 'guilty' on Charge 5, but two of us thought he was 'guilty' on 
Charge 4 [the more serious charge], so it [the 'guilty' verdict on Charge 5] was a 
compromise by us to ensure he didn't get off on the last charge. 

One juror said that we have to get this guy. He seemed to feel that if he got off with the 
fourth charge then his punishment would be lighter. So for that person it became an 
issue that he wanted him to go down for the worst charge he could. But after discussions 
someone said that we have to decide about the accused's guilt and that it was better to 
agree on a lesser charge than no-one agreeing on any of them. So in the end we all 
agreed on the alternative charge. The person was feeling that we will get him on 
something. 

There was a doubt about having enough evidence to convict, coupled with the fact that 
there were lesser charges which applied to the same counts, and everyone thought he 
was 'guilty' on the lesser ones. Thus because we had something else to convict him on 
we were prepared to concede on the bigger charges. 

In the other three cases, however, there was much more explicit "horse-trading": maJonty 

jurors who were pressing for 'guilty' verdicts on all counts capitulated in the interests of 

achieving a result, agreeing to 'not guilty' verdicts on some counts in exchange for an 

agreement by the minority jurors to bring in a 'guilty' verdict on other counts. In one case, this 

resulted in 'guilty' verdicts on 15 counts, and 'not guilty' verdicts on five; in the second, it 

resulted in three 'guilty' verdicts and six 'not guilty' verdicts; and in the third it resulted in 20 

'guilty' verdicts and 9 'not guilty' verdicts. All of the jurors in these cases spoke of "doing 

deals", "plea bargaining", "compromising" and "trade-offs" in reaching a final decision: 

We had to give and to take ... compromise, like "I'll give you a ' guilty' for a 'not 
guilty"', sort of thing. 

Basically, we cut a deal or we'd probably still be there ... There were people who were 
dead set that he was 'not guilty' and they weren't going to change their mind and there 
was one person who was dead set that this guy was 'guilty' and he wasn't going to 
change his mind, so basically we had to compromise ... Basically, we suggested, "How 
about a compromise here?", because Counts 7, 8 and 9 were all related charges. We 
said, "Can we get some agreement here and find him 'guilty' on these ones, and you find 
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him 'not guilty' on these other ones?" ... People felt that was a reasonable sort of 
compromise. 

We had to make some form of compromise somewhere ... We decided we'd have to 
have him 'guilty' on some and 'not guilty' on others. 

We had to make sacrifices as far as some of the charges [ were concerned]. In the end we 
were lucky that none of the windows opened because somebody would have leapt out! 
There was a lot of frustration at the end, because for 11 of us we could see 'guilty' 
written all over the charges. 

Some jurors felt uneasy about the unprincipled nature of their decisions: 

In the end there were two of us who had a problem with the plea bargaining because I 
just didn't feel it was right, especially when in my heart I knew he was guilty ... but we 
just wanted to reach a resolution and move on. 

When I asked [ about the need to be sure about what I was doing] it was like, "Why does 
it matter anyway, because we don't have to explain?", and I said, "You've got to explain 
to your conscience". 

However, most simply saw it as a pragmatic and sensible solution to the problem they 

confronted: they all thought that the accused was guilty of something; they differed as to the 

nature and extent of that guilt; and they therefore decided that 'guilty' verdicts on some of the 

charges would dispense justice, albeit perhaps rough justice, and avoid the expense of a re-trial. 

As we saw in Chapter 8, they were encouraged in this view when they received a 

Papadopoulos direction from the judge which many saw as an indication that there should be 

some compromise and 'give-and-take' in their deliberations. 

While these cases all involved some questionable verdicts which could not be justified on the 

evidence, their outcome cannot be regarded as wholly perverse, and in some cases the effect of 

the compromise 'not guilty' verdicts on the eventual sentence may have been negligible. 

Questionable Verdicts 

There were three trials which we and our independent assessor categorised as resulting in 

questionable verdicts. This does not mean of course, that the jury's verdict would have been 

open to challenge; ultimately the jury is the finder of fact. When we have described a decision 

as questionable we have done so on the basis not only that the jury's verdict differed from the 

verdict which we, the judge and our independent assessor would have reached, but also that the 

rationale which jurors gave for their decision in interview was in our view legally or factually 

dubious. 

Defined in these terms, the following three trials resulted in questionable verdicts: 

# In the first case, which involved multiple counts of fraud, the jury concluded that the 
evidence provided by the complainant lacked credibility. The judge took the same view. 
However, the jury was equally suspicious of the accused's testimony and ended up 
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convicting on most counts because of what the accused had admitted to doing, without ever 
adequately focusing on the crucial issue of dishonest intent. This verdict has to be regarded 
as questionable, and based on a dubious rationale. 

# The accused in the second case was charged with fraud. His defence was that there was a 
tacit understanding between the complainant and himself that he was entitled to the money. 
There were a large number of counts in the indictment, and the jury acquitted on all but one 
count. They did so on the basis that they did not believe the complainant's evidence and 
thought that he knew more than he was saying. While it is clear that the complainant 
contradicted himself and prevaricated in some of his answers under cross-examination, 
there was little evidential foundation for the accused's defence and it was in our view 
implausible to believe that the complainant had tacitly assented to giving the accused the 
amounts of money involved in the fraud. Indeed, the prosecutor subsequently described the 
verdict as a classic illustration of the unpredictability of juries. 

The fact that the jury convicted on one count was also an oddity, since the nature of the 
transactions suggested that the accused would be found 'guilty' or 'not guilty' on all 
counts and that it would not be possible to distinguish between them. In fact, the 'guilty' 
verdict on one count was the result of a compromise, because a couple of the jurors had 
reached the view, on apparently poorly articulated grounds, that he was guilty on two of 
the counts. The rest of the jury eventually agreed to bring in a 'guilty' verdict on one 
count for the sake of reaching agreement: 

In the end the decision was a compromise. We wanted to knock him over on one 
and at the same time we didn't believe [the complainant]. 

I think there were a number of us that probably thought it was better to take one 
'guilty' and not have a re-trial in things like that. It was a better compromise than 
anything else that would have come out of it. I didn't think that hanging the jury 
up on that for one 'guilty' verdict was ... The guy's not completely innocent, 
that's for sure, and while the evidence that was presented to us wasn't going to 
prove him completely guilty, I think that a good compromise was ['guilty' on one 
count], and the judge almost implied that you were allowed to do that - he talked 
about inference. 

The jury's verdict here seems to be explicable on the basis that, once they had rejected 
part of the complainant's evidence as lacking credibility, they simply failed to evaluate 
the rest of the evidence properly, or to consider the plausibility of the accused's own 
version of events. In a sense, when confronted by a complainant who appeared to be 
hiding something, they ended up throwing out the baby with the bath-water. 

# In the third case, the accused was charged with firearms-related offences. In interview the 
judge was clearly of the view that the accused was guilty, but thought that in the 
circumstances an acquittal was inevitable. Not surprisingly, that was indeed the result. 
Although jurors justified their verdict on the basis that the accused was entitled to do what 
he did, it is clear that underlying their decision was a concern about the signals which their 
verdict would send. More importantly, the jury reached their verdict on the basis of a 
fundamental misunderstanding about the law. It is true that at least some of the 
deliberations correctly focused on the circumstances under which it was proper to have guns 
in public places. However, ultimately the jury decided that, unless the accused intended to 
use the firearm, he had to be regarded as not guilty of the offence, even though intent was 
not an ingredient of the offence. 

Four out of seven jurors when asked to outline the legal elements of the charge said that 
he needed to have the weapon intending to use it, or with intent to do an unlawful act. 
Even the minority jurors, who were initially uncertain about whether this was the correct 
interpretation, ended up arguing their position on this basis, saying that since he had 
loaded the weapon he had clearly intended to use it, and that if he had not intended to 
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use it he would not have loaded it. Indeed, at least one juror, who was initially in favour 
of a 'guilty' verdict and who seems at that stage to have understood the law correctly, 
was talked out of his view by the majority, and eventually agreed on a 'not guilty' 
verdict. Another of the initially dissenting jurors said that she had not been comfortable 
with the accused running round with a loaded firearm, but she changed her mind on the 
basis that the issue was his intent to use the gun. Arguably, therefore, the jury's decision 
was made on the basis of a mistake of law. 

One of the jurors in the majority expressed the confusion as follows: 

We had a problem in the jury room where people were unsure about what the case 
was about. Was it carrying the gun, or the legal intent for the gun [ie, did he 
intend to fire the gun?]. I was clear on this, but others weren't. I saw it as 
meaning, 'Did the accused intend to use the gun?', and that this was the issue. 

Another said: 

[There were differences of opinion about] the legality of having a loaded rifle in a 
public place. We couldn't decide how legal this was. Was this the issue - his 
having the gun - or was it his intent with the rifle - [that is] did he intend to use 
it? 

And one of the minority jurors also noted that this was the issue upon which the jury 
disagreed: 

Jurors perceived the issue as: whether or not he had an intention to use the gun. 
That is how they interpreted the law. I had a problem with this as it was not clear 
to me that intention to use was the issue. 

Interestingly, the majority of the jury who were in favour of a 'not guilty' verdict were 
convinced that their view of the law was right, and a couple of them said in interview 
that the three minority jurors were focused on tangential issues, and initially did not 
focus on what the law required the jury to rule on. Thus they seem to have interpreted 
the law incorrectly so as to fit with the verdict they wished to reach, and then persuaded 
the minority to that view. 

Hung Juries 

With five fully hung juries in 48 trials the rate of hung juries in our sample was a little in 

excess of 10 per cent. This rate is consistent with the figure reported by John Goulter ( 1997), 

who stated that in the first six months of 1996 the hung jury rate was 10 .3 7 per cent in the High 

Court, and 8.91 per cent in the District Court. The 1997 Annual Report of the New Zealand 

Judiciary also suggested that the hung jury rate was between 8 per cent and 10 per cent and that 

this had increased from only 2-4 per cent ten years earlier. 

However, this 10 per cent figure may not accurately represent the outcome of jury trials 

nationally. While the rate of hung juries probably has increased in the last decade or so, the 

most recent figures available show that only 3.56 per cent of trials in 1997 and only 3.01 per 

cent of all trials in 1998 resulted in a jury disagreement on all charges (see Unpublished 

Statistics 1992-1998, Business Information Section, Department for Courts, Wellington). On 

these figures, the hung jury rate in our sample is substantially higher than the norm. If this is 
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so, it is most probably a result of the fact that our sample was deliberately biased in favour of 

high profile and complex cases in which hung juries are arguably more likely to arise. 

We examined the nature of and reasons for failures by juries in our sample to reach a verdict; 

the strategies employed by them to try and reach agreement; and the initial and ultimate 

division of opinion. It became evident that the hung juries fell into two distinct groups. 

In two of the five trials, the failure to reach a verdict was directly attributable to the actions of a 

single "rogue" juror who refused to consider a 'guilty' verdict but was unable or unwilling to 

articulate any rational argument in favour of a 'not guilty' verdict. In the first of these trials, 

the rogue juror was abusive to other jurors and to court staff, refused to discuss the case with 

other jurors during deliberations and at one stage curled up in the comer on the floor in a foetal 

position. She simply said that she could not agree to a 'guilty' verdict and gave no reasons for 

her view. The charges involved rape and indecent assault, and the evidence clearly supported 

at least a conviction on the indecent assault counts. In the second trial, the hung jury again 

resulted from a rogue juror who would not discuss the evidence, and who indicated after about 

two hours that she would not agree to a 'guilty' verdict on any of the charges (which involved 

indecent assault on a boy). She did not try to persuade the other jurors to her point of view, 

and did little to participate in any discussions, so that the rest of the jury realised that it was 

futile to continue to take polls. She said during deliberations that both the complainant and the 

accused were "victims", but she did not say why and did not give any other reason for her 

view. 

Even in these two cases, however, it is by no means certain that the jury would have brought in 

' guilty' verdicts on all charges. Individual jurors had reservations about particular charges -

which in one case appeared to be well founded, and in the other somewhat spurious - but those 

reservations were never properly addressed or resolved because each jury realised that the 

presence of the rogue juror made further deliberations and further polls pointless. 

In the other three trials resulting in a hung jury, however, the minority jurors provided a clearly 

articulated and reasoned basis for their dissent, which in two of the cases appeared to be well 

founded: 

# The accused was charged with indecent assault and inducing an indecent act. When the jury 
took its first poll shortly after they commenced deliberations, a majority were in favour of 
acquittal. This accorded with the judge's view, who felt that on the evidence he was left 
with a reasonable doubt as to guilt on both charges. However, some jurors in favour of a 
'guilty' verdict were adamant that they were not going to change their mind. Thus the jury 
seems to have decided that it would be easier to see if the 'not guilty' and 'undecided' 
jurors could be persuaded that 'guilty' verdicts were justified. Their deliberations almost 
achieved this result: by the end of the deliberations, the jury were 11: 1 in favour of a 
'guilty' verdict on the indecent assault charge, and 10:2 in favour of 'guilty' on the inducing 
an indecent act charge. However, it is evident that many of the jurors who changed their 
mind did so for the sake of attempting to achieve unanimity and did not actually believe that 
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this was the right decision. Accordingly, they were relieved when the jury ultimately failed 
to persuade the last two outstanding dissenting jurors to agree to the verdict: 

To get a 'guilty' verdict we had to lower our standard of reasonable doubt, and at 
the end that was an uncomfortable position to be in. 

At the end I congratulated those people [ who refused to change their minds] 
because they had stood up to the pressure of the situation and kept their view and 
standard. I felt guilty that I had changed my mind, but it was hard not to succumb 
to the pressure of the situation. I did not want to make the wrong decision. I felt 
that if the judge had asked us our view when we finally came back in, I would 
have reverted to my original 'not guilty' position. 

I personally was feeling very uncomfortable with how I had lowered my threshold 
of reasonable doubt, so I felt justice had been served [hung jury]. 

Thus, although this jury ended up with an 11: 1 and 10:2 split on the two charges, this 
was due to a genuine difference of opinion which essentially stemmed from different 
perceptions of the credibility of the complainant and the accused. 

# The accused in one trial was faced with a single charge of male assaults female arising from 
a domestic dispute. The jury comprised nine men and three women, and all nine men and 
one woman decided that there was a reasonable possibility that self-defence was available. 
That view was also formed by the judge. The other two women on the jury, however, held 
out for a 'guilty' verdict, as a result of which the jury was hung. 

We ourselves found it difficult to see how the evidence left self-defence as a reasonable 
possibility, since the accused had on his own admission punched the complainant in the 
back with a closed fist as she was walking away. Interestingly, that was the view taken 
by both the judge and the jury at the re-trial, which resulted in a 'guilty' verdict. 

# In a trial which comprised four counts of fraud, disagreement on the first count seems to 
have been attributable to one juror who held out against the rest ( and possibly put doubt into 
the mind of a second juror as well who rather contradicted herself in interview as to the way 
in which she had voted). The dissenting juror on this count does not seem to have had a 
good grasp of the law and she misunderstood parts of the evidence. Moreover, she 
disagreed with the rest of the jury about whether they were entitled to bring in a 'guilty' 
verdict if they were satisfied that the fraud involved a dollar amount substantially less than 
that stated in the indictment. Nevertheless, it is difficult to characterise her as a rogue juror, 
since she had genuine and considered doubts which could have been addressed if the 
evidence had been put to her more clearly. In any case, it is clear that on the other three 
counts there was much more widespread disagreement amongst the jury about whether 
dishonest intent could be proved. 

At one stage the jury attempted a compromise: those in favour of a 'guilty' verdict on 
all four counts agreed that they would vote 'not guilty' on Counts 3 and 4, in the 
expectation that this would persuade the dissenting jurors to agree to a 'guilty' verdict on 
the first two counts. Indeed, when the judge inquired as to progress and gave them a 
Papadopoulos direction, they in fact indicated that they had reached agreement on the 
third and fourth counts. However, after further deliberations the majority of the jury 
were unable to persuade the minority to agree to 'guilty' verdicts on the first two counts. 
As a result, three of the jurors who had been unhappy with 'not guilty' verdicts on the 
third and fourth counts decided that, as they could not change the opinion of the others 
on the first two counts, they would change their votes on the other counts as well. As a 
result there was no verdict on any charge. 

In summary, therefore, two of the hung juries resulted from rogue jurors, but the other three 

reflected genuine division of opinion within the jury. Moreover, in the latter group of cases it 
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was by no means clear that the minority jurors adopted an erroneous view of the evidence. In 

one case, we ourselves thought that the view of the majority would have resulted in a 

questionable, if not a perverse, verdict; and in another the case was finely balanced and the 

judge shared the view of the minority. 

MAJORITY VERDICTS 

The apparent increase in jury disagreements in recent years, both numerically and in 

proportionate terms, has prompted calls for majority verdicts, similar to those permitted in 

England and Wales and a number of Australian jurisdictions. In fact, as far back as 1978 the 

police and the Law Society, in submissions to the Royal Commission on the Courts, argued the 

case for majority verdicts. In 1984, the then Minister of Justice, in response to a perceived 

increase in the number of hung juries at that time, also suggested that the idea of majority 

verdicts deserved serious consideration. More recently, the fact that there have been some 

hung juries, with the consequent need for expensive re-trials, in some high profile serious 

cases, has focused renewed attention on the issue (see, for example, Goulter (1997)). 

We did not specifically ask the jurors in our sample whether they favoured the introduction of 

majority verdicts. However, a number of jurors volunteered their opinion, generally as a result 

of their own experience on the jury. At least one juror in each of the hung juries in the sample, 

and at least one juror in another 14 trials, volunteered their belief that majority verdicts should 

be introduced. In all, 33 jurors took this view. They gave three reasons for their opinion. 

First, a number believed that majority verdicts were required in order to cater for recalcitrant or 

disgruntled jurors who were not amenable to reason - in other words, to address the problem of 

"rogue" jurors: 

I think we need to go for a majority of 10:2. You have got to allow for some disgruntled 
cranks in there ... Those people [the cranks] are little Hitlers, sidelined little nobodies 
who want to be different. 

Perhaps a 10:2 split would be more appropriate in some circumstances, especially if 
you've got a case where you've got the person and they're not prepared to change no 
matter what. You can then at least resolve the situation. Picking the majority level 
would be the hardest thing. 

I think that [11 :1 majority verdicts] should be the rule because you can get one person 
that's so absolutely pedantic, dogmatic and thick. I just don't believe that's right any 
more. I'm angry. 

Secondly, some suggested that the provision of majority verdicts would allow juries to reach 

decisions more quickly and efficiently, by providing a means by which they could resolve 

difficulties and disagreements without the need for protracted discussions. 
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Thirdly, a number of jurors felt that majority verdicts would allow dissenting jurors, who 

currently feel extreme pressure to compromise their principles to achieve a verdict, to have a 

mechanism by which they could stick to their principles without affecting the jury's ability to 

achieve a result. These jurors were always in the minority on the jury themselves, and some 

noted that they were having considerable difficulty in coming to terms with the verdict after the 

trial: while they recognised that they had a responsibility to try and reach agreement with the 

rest of the jury, they were distressed by the outcome; they were not convinced that they had 

made the right decision; they were as a result having difficulty sleeping at night; and they were 

sometimes upset and tearful during the interview with us. They suggested that, if there had 

been majority verdicts, they would not have needed to compromise and, as one juror put it, to 

"tell lies" in order to reach a verdict: 

I would have thought that at some point a majority decision would have been taken into 
account, and that would have been a lot of help to us ... I think the Judge at some point 
should be able to take a majority verdict ... The onus was put on us to come to a 
decision and we were virtually telling a lie. 

Particularly on Charge 3 I was a battler to the end. It makes it difficult. It would be 
good to have an 80 per cent majority verdict because if people felt horrible about it and 
didn't want to make a decision, a couple could be left off . . . It is very tough to be 
agreed, and if you don't agree then you have a hung jury and the whole thing would 
have to be re-tried. A majority verdict would leave people happy if they haven't agreed 
with something they don't want to. 

If I could have stuck with what I wanted to, there is no way on earth [I would have 
agreed to 'guilty'], but there were one or two people who started to get quite nasty ... 
and you do actually feel quite intimidated by these people. That is why I think the 
American system of [a 9:3 majority] would be good in that context. 

This support for majority verdicts was not unanimous. Three jurors ( one of whom was in the 

minority on a hung jury) expressed reservations about the introduction of majority verdicts, 

believing that it would bring undue pressure to bear on jurors in the minority and would stifle a 

debate of the case: 

The moment there is majority rule the pressure becomes hard on the minority, whereas 
in this case you could really look at your options, and the way I really felt could come 
into play. 

Initially before I went in there I thought it would have made sense to have a 51 per cent 
majority, like a democratic majority as the deciding factor, but now having been through 
that process I'm not quite sure if that would be totally fair. I think that the unanimous 
thing means that people have got to debate the issues a lot more and be very clear about 
those things, so it's probably a reasonably good process the way it is ... 10:2 wouldn't 
be so bad, but I think it's probably pretty good as it is. 

Our data suggest that these reservations are well founded, and that the disadvantages of 

introducing majority verdicts may well outweigh any benefits achieved. There are a number of 

reasons for this: 
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While two of the five fully hung juries in our sample were directly attributable to the 

actions of a single rogue juror, it is possible that the jury might not have reached 

agreement on all counts anyway. In two of the other three trials, the differences of 

opinion were rationally based and the view of the majority, if it had carried the day, 

would arguably have resulted in a mistaken verdict. Yet in both of those cases an 11: 1 

or 10 : 2 majority verdict would have resulted if it had been available. Thus, while hung 

juries sometimes result from the prejudice, perversity or irrationality of one or two 

dissenting jurors, our data suggest that they are just as likely to arise from the carefully 

considered conclusions of a minority of jurors who avert an unjust or questionable result. 

As one juror said: 

I'm impressed by the process and I would not like to be a majority vote because 
. . . if they had found him 'guilty' I would have held it up . . . I mean one person 
holding up a process can be the only lifeline [the accused] has. I wouldn't like 
that taken away. 

One likely consequence of the introduction of majority verdicts is that many of those 

jurors who report that they feel considerable pressure from a number of sources to reach 

agreement (as we discuss in more detail in Chapter 10) would instead stick to their 

minority view. While this would alleviate some of the stress currently placed upon 

dissenting jurors who compromise their views for the sake of unanimity, it would by the 

same token mean that there would be many more majority verdicts than there are 

currently hung juries. That would have the potential to undermine the perceived finality 

of the jury's verdict, and jeopardise public confidence in the system. 

In any case, the introduction of majority verdicts would not wholly eliminate the 

pressures confronted by jurors. Where there is division of opinion within a jury, it is 

frequently the case that juries begin their deliberations with four or more dissenters from 

the majority opinion. Thus, the introduction of majority verdicts would simply change 

the threshold at which the pressure on minority jurors came into play. While one or two 

could avoid compromising their principles, the remainder would be under exactly the 

same pressure as currently exists to change their mind. 

Notwithstanding these reservations about the impact of the introduction of majority 

verdicts, we think that the apparent increase in the number and rate of hung juries does 

give cause for concern. We have already suggested in Chapter 7 that more could be 

done by way of innovations in the judge's summing up (for example, the provision of a 

sequential list of questions to structure jury decision-making), which would assist juries 

to reach a reasoned decision. In Chapter 8 we also considered other options for enabling 

the judge to provide assistance during deliberations when the jury reports that it is 

having difficulty in reaching agreement. 
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CHAPTER 10 

JURORS' EXPERIENCES AND VIEWS OF THE VALUE OF THE 
PROCESS 

Jurors were asked about how they felt about their experiences as a juror, what inconveniences 

or problems serving on a jury caused for them and their family, and how they rated the 

facilities available to the jury. 

THE VALUE OF BEING A JUROR 

Most jurors found being on a jury a positive experience. Many described it as teaching them 

about the criminal justice process and as having been interesting and worthwhile. However, a 

significant minority had had an upsetting experience or thought that their time had been 

wasted. In addition, even jurors who were otherwise positive about the experience commented 

on how tiring and emotionally draining it was. Jurors' views about the value of the experience 

were also sometimes affected by their reactions to the behaviour of other jurors. 

A Worthwhile and Informative Experience 

Jurors overwhelmingly reported that they had found their experience on a jury worthwhile or 

interesting. Positive comments were made by 81.5 per cent (254 out of 312) of jurors. At least 

one juror in every case in our study had had a positive experience, and in 18 cases (37.5 per 

cent) all the jurors who commented felt that their experience had been worthwhile. 

Many jurors enjoyed seeing how the system worked and what happened during a criminal trial: 

I enjoyed it. I think it's a good life experience to have and I found it very informative 
just seeing how the whole system works. 

Different jurors also drew different lessons from the experiences: 

It was good. I was actually quite pleasantly surprised at how well the system works. 

I thought that if they're there they've got to be guilty .. . so it shed another light on the 
subject with the evidence. 

I was always apprehensive, I suppose. Now I feel that it works, it's good. 

I think it's been a very good experience for me for the simple reason I've always wanted 
to go on a jury but I also feel too, I've learnt a bit about the law, about court procedures, 
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about the process of the jury deliberating. I think everyone should have that experience 
... whether it's a large or a small case. 

Even where the case was serious, complex or upsetting in nature, jurors still often saw the best 

in their situation. In one murder case, two jurors acknowledged the interest they had 

maintained through the trial and deliberations, even though there had been an initial reluctance 

to get involved: 

I found it very interesting, I wasn't particularly thrilled about being picked for that case. 

I think it's one of the hardest things I've ever done. In a way I enjoyed it too, it was a 
challenge, it was a new experience. 

Others spoke of the experience being "harrowing" but worthwhile in terms of learning more 

about the process, of having a heightened interest in court cases, and of being more assertive 

about putting their points of view across. 

As well as seeing positive personal gains, there was a sense that a "civic duty" had been done. 

The following comment comes from a juror who was unreservedly enthusiastic about the 

process: 

I enjoyed the whole drama of it. I wasn't intimidated by it whatsoever. Oh yeah, I loved 
it to bits. I enjoyed it, I really did, the whole thing. I thought, "It's participating in 
democracy" ... I'm an academic, so I enjoy that type of stuff anyway. It was great, I just 
had the most fun four days in my life! 

This level of enthusiasm was rare, but a small number of other jurors did say that they would 

be pleased to serve on a jury again. One was keen to serve once a month, perhaps because he 

served on a short, relatively straightforward case, and others said: 

I think it's a great experience. Everyone should have that opportunity to be a juror. 

It's an experience everyone should go through . .. I'd do it again without hesitation. 

Some jurors reported that the responsibility had weighed heavily on them, or that they had felt 

"sick to my stomach" after the trial was over, yet they still felt that they had made a big 

contribution and that the experience had been worthwhile: 

I hated it last week, very upset after it. In hindsight I'm glad I did it, it was an 
experience. 

Whilst watching a case unfold and thinking about the implications for the lives of those 

involved, a few jurors applied the experience to their home lives and said they had either had 

their own values validated, or had learned from the case. In seeing the effect of offending on 

the families of victims and the accused, some jurors became determined that their families 

would not be placed in the same position. For example, in an eight day murder trial, one juror 

stated: 
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It confirmed [that] a lot of the convictions I have in my life, on things I'm already 
working on teaching my children, are 100 per cent valuable and that I cannot afford to 
tolerate bad attitudes within my area of jurisdiction, being my family . .. 

This juror had seen that the offence in that case had "impacts on everybody" involved, and felt 

that "I wouldn't trade those impacts". 

Ten jurors, involved in eight cases, said that, whilst they thought the experience had been 

worthwhile, they did not want to be on a jury again soon. The cases were all serious, and six of 

the eight involved upsetting evidence or long and difficult deliberation periods. A few of these 

jurors reported never wanting to repeat the experience again. For them, the case had been 

upsetting or had affected their lives so much that they felt that they had done their duty. They 

had played an important role, but were glad it was behind them: 

I'd never do it again. I was a mess really. I couldn't cope with anything over that two 
weeks. 

It's an experience I wouldn't have missed, but I don't think I want to do it again 
tomorrow. 

Overall, I wouldn't want to do it again in the near future because it was fairly stressful 
towards the end, but I think it was very positive and I learned something out of it and I 
got something out of it. 

A Bad Experience or a Waste of Time 

Where cases were seen to be trivial, or the costs of prosecution outweighed the harm caused, or 

involved essentially private matters, some jurors were annoyed that their time (and taxpayers' 

money) had been wasted. For example, three of the eight jurors we spoke to in a case 

involving a charge of obtaining by false pretences thought that the case had wasted more time 

and money than it warranted: 

It was an absolute waste ohime. It's good that someone has their chance to prove their 
guilt or innocence, and I like the idea of peers doing that. But ... I think there should be 
no jury service unless the case is worth a certain amount of money in a fraud case. In 
other cases like rape or assault maybe then a jury case. But if the evidence is really clear 
then it should be a judge on their own. But if I was had up for something I might change 
my mind! 

I think that there should be a grouping of all the counts that he could defend and put into 
one lump sum, because in total . . . we kind of mentally worked it out. The cost of 
everything would have far outweighed the amount of what he was charged with, and I 
think there should at least be a minimum, say $50,000, before someone can go to a jury 
trial. 

In another case the overall view of the jury was that it involved a private matter and should 

never have been tried. One juror expressed this view as follows: 
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I think the general feeling was that this should never have come to court, a waste of 
taxpayers' money . . . If the doctor hadn't have rung, then nobody would have known 
anything about it. It would have been kept within the family. 

Even where cases were actually quite serious, jurors could decide that the behaviour was too 

trivial to warrant a trial. Thus, where the charge was disfiguring with intent to injure, one juror 

nevertheless commented: 

It shouldn't have got to court. We felt it was something that happened between two 
people, that it wasn't necessary to waste the time and money for court. I mean, there's 
lots of fights happen at parties and things like that. 

One of the strongest comments about wasting jurors' time came from the foreperson in a 

domestic violence case. He had been on another jury earlier the same week, which probably 

exacerbated his feelings that his time had been wasted. The jury had deliberated for 10 hours 

after a trial lasting half a day, and failed to reach a verdict. The foreperson felt very strongly 

that the case should not have even got to trial, and was extremely frustrated that the jury were 

hung: 

The fact that the whole case came to court I just thought was a farce. I feel quite angry 
about the whole inconvenience that I was put to, because it seems like it was such a 
trivial matter ... They just needed to be given a strong 'telling off and told to go home 
to their families. It needs to be sorted out another way, and I worked really hard to get a 
decision out of that jury. 

In hung jury cases in particular, there was a tendency for jurors to feel that being on a jury had 

not been a good experience for them. This is hardly surprising. Deliberations in such cases 

were generally more fraught and could involve considerable pressure from other jurors. The 

frustration felt by jurors in such cases could affect their views of the value of trial by jury: 

I'd hate to have to go through it again, actually. I think all of us felt like that. First of all 
I went in there not believing in juries anyway and thinking on points of law, particularly 
in cases like this and such schemed evidence, it would have been better handled by 
judges, but however, going through the trial I thought we could do this. But then you 
have this one person who throws everything out. I just wouldn't want to do it again. 

I feel, "Is this the way we reach decisions in this country?" I really did feel that there 
was something wrong with it ... I don't think I would like to repeat it. 

As well as hung jury trials, more serious trials involving pressured deliberations could result in 

jurors feeling drained and unhappy about the process. In one murder case five of the six jurors 

we interviewed were negative about the experience. The remaining juror was more positive 

but still felt it had all been "mentally draining". The jurors in this case did seem to find the 

case itself interesting, but the fraught nature of deliberations and the responsibility of deciding 

on whether the accused was guilty of such a serious offence left two of the jurors in no doubt 

that they never wanted to serve on a jury again: 
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I wouldn't want to do it again in a hurry. As I said it was a huge responsibility. I felt as 
though my whole life was on hold and I couldn't think about anything else. It was 
stressful being responsible for the accused's future. I'll never forget it and I think I will 
always be quite disturbed by what I saw. I will always be affected by that. It has taken 
me a while to recover ... 

Jurors in other serious cases echoed these sentiments: 

It was an experience I would rather not have gone through. Because of the type of case 
it was and because of the age of the defendant and victims. I was shocked at how old the 
defendant was. I found it quite stressful. 

I would never ever do it again - six weeks is a long time. The case was fine, and the 
trial was fine. It was just the last week - the deliberations - and having to go in there 
and give the 'guilty' verdict was almost one of the worst experiences I've ever had. It 
was just horrible ... having to sit through 23 asking of "what do you find?" 

Very traumatic, very stressful, very uncomfortable, I'd never ever want to go through it 
again. But I kept saying to myself, well what other alternative is there to the justice 
system and I couldn't think of any, so therefore I caine to the conclusion that, yes, the 
general public have to do this sort of thing. And I was relieved when the judge said 
we'd be exempt for the next four years. I'm holding him to it! 

For other jurors, the responsibility of their role and the nature of the case could make for a 

negative experience even in short or less serious trials. For exainple, in a one and a half day 

assault trial where deliberations lasted for less than 90 minutes (including lunch), one juror said 

that: 

It basically reinforced what I'd assumed, that it would not be pleasant. 

And in another one day trial: 

I don't want to repeat it for a long time, [I'm] terrified of making the wrong decision. 

A Tiring Experience 

Twenty-three per cent of jurors reported feeling tired or exhausted during and after jury 

service. These jurors were involved in 31 cases (65 per cent). For some, the effort of 

concentrating on evidence meant that they were "mentally drained" at the end of each day: 

At the end of every day I was absolutely knackered. 

I wasn't prepared for the amount of time we had to sit there and listen. I was actually 
more tired by the end of the day than I was having five or six classes a day with students. 

It was unbelievably mentally draining. I came home every day absolutely buggered. 

Very tiring, it is, people say "Oh, it's like a holiday, you're only sitting there all day", 
but I was absolutely drained at the end of every day. 
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The draining nature of concentrating on oral evidence for long periods of time was exacerbated 

by monotonous presentation, a lack of visual or other aids, the absence of regular breaks, and 

the highly stressful environment of the criminal trial: 

You try and concentrate extra hard and some of the jurors would go to sleep, but it's 
trying to concentrate and then they'd go over and over the same question for the same 
answer. 

Concentration, it's very tiring ... and the listening factor. I can hear quite well but when 
you get mumbling and things like that your concentration's just so deep. 

The judge was not immune to criticism in this regard; in this last case he contributed to the 

tiredness amongst jury members: 

A lot of them were complaining, they were just about going to sleep ... his voice sort of 
droned on a bit. 

I was exhausted at the end because I was concentrating very hard, but I have to say that 
some of the others were not quite as interested and they found they were dropping off. 

For others the stress involved in being on a jury exacerbated any tiredness they felt from 

concentrating. Some jurors could not sleep throughout the trial because the responsibility of 

their role weighed heavily upon them: 

I was a mess yesterday [the day after the trial]. I think I was just tired. It's quite draining 
and I didn't sleep well the whole time. 

Jurors serving on more than one case in the week sometimes found that they had to report at 

court the morning after deliberating until late the evening before, and this served to make them 

tired for the rest of the week. Jurors who were working before or after court also 

understandably reported feeling very tired. 

Regular breaks, more extensive use of visual aids, and the reduction of routine oral evidence to 

written form would assist jurors' concentration and alleviate some of the feelings of tiredness. 

The Behaviour of Other Jurors 

How jurors felt about other members on the jury could have a great impact on their general 

feelings about the value of the process. Where a jury had worked well as a team, jurors tended 

to be positive about their experience: 

They were a good jury to be with ... It was a really good jury and everyone was bending 
over backwards to be fair and considerate to others. 

I'm very happy to have spent that time in the company of those people, each and every 
one of them. We were lucky we had a good bunch. 

We became quite close. You couldn't have picked more different people really but on 
some levels we were definitely united, we had a common goal. 
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When I first went into the jury room I felt I wouldn't want to be judged by these people 
myself. But by the end I felt they were twelve good people, who took their time to 
deliberate and make a good decision. 

However, where jurors saw others as "stupid", obstructive, insensitive or not taking the job 

seriously they tended to have a more negative view of the whole experience: 

I didn't enjoy that experience in the jury room. I quite enjoyed the trial, I found it very 
interesting. I didn't enjoy the jury room because I dislike stupidity and that was what 
that was. This particular person wasn't doing what she was there to do. 

I was really dismayed by the frivolity and the jackal laughing of [the jury] ... and the 
sort of insensitive high stupid stuff coming from [the foreperson] and the people she 
dragged along with her. 

You have to treat the job of a juror seriously. It is important as you are deciding 
someone else's life. So you have to be alert and attentive and I don't think that some of 
the jurors took it seriously, for example when you arrive and you are well and truly hung 
over. 

Different members of the same jury could come away from the experience with totally 

different views, because their expectations and priorities were dissimilar. For example, in one 

case, where the jury failed to reach a verdict, one juror felt a lot of pride in her community 

involvement. She was an immigrant who said that the trial had made her feel she was really 

part of New Zealand and had contributed to the system well: 

As an immigrant it has given me a trust in the system and also a trust in my fellow 
citizens to be very conscientious about what they want when they're sitting in judgment 
on someone and really being fair and doing the best they can. 

This was in contrast to comments from other jurors in the case, who felt that the case was 

trivial, and that there had been a lack of team decision-making: 

It was frustrating. I wouldn't like to be tried by jury. Some people just aren't intelligent 
enough to be in a jury and people were driven more by personal attitudes and feelings 
than perhaps the law. 

It is clear from our interviews that good relationships between jurors can both affect and be 

affected by how smoothly deliberations run, and that these two things, along with the nature of 

the case, can markedly affect jurors' views about the value of the process. Steps to foster 

collegiality among jurors would not only improve jurors' perceptions of the experience but also 

influence the quality of jury decision-making. 
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STRESS, THE SOURCES OF STRESS AND PROCEDURES FOR 
COUNSELLING 

Many jurors noted the pressures of serving on a jury - long periods spent listening to oral 

evidence, the pressure to reach a verdict, the responsibility of making decisions on other 

people ' s lives, the sense of isolation from family and friends in long trials, and so forth. For 

some jurors though, these pressures became more serious sources of stress, which could affect 

the way they thought about and reacted to jury service, impact on their relationships and daily 

life - both during and after the trial - and influence the method and content of decision making. 

Although the effects of such stress were generally transient, in a few cases they lasted well 

beyond the end of the trial. 

Identifying Stress 

Jurors' recognition of and responses to stress varied. Some evidently found the trial stressful 

and described it as such: 

I think it was probably more stressful than you realise at the time. It's actually still on 
my mind, it hasn't gone away yet. 

Others identified their feelings through their vehemence that they did not want to serve on a 

jury again: 

I'm going to decline the next jury service if I get it. I wouldn't recommend going on 
jury service to anybody. 

I'll be going up to the judge and saying, "I had a mental breakdown the last time". 

Others simply identified manifestations of stress in their home lives or their emotional well

being. Jurors spoke of "having a good cry", and one juror said: 

[I had] an argument with my partner the first night because he thought I was ridiculously 
upset. He couldn't understand it at all . . . The following day I found out most of the 
women went home and burst into tears. 

Sources of Stress 

The most enduring stresses seem to have arisen from five main sources: 

• 

• 

making an important decision about someone else's life and the implications of reaching 

the "wrong" verdict; 

feelings of discomfort or intimidation; 

• evidence which brought issues in the jurors' own lives to the fore and created personal 

stress; 
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• deliberations which were emotionally charged or draining; 

• the pressure to reach a verdict. 

The responsibility of being a juror 

As we discussed in Chapter 8, most jurors were conscientious and took their task very 

seriously. They recognised that they were deciding on important issues in the lives of the 

accused, the victim and their respective families. For a few jurors this could create 

considerable strain - both during the trial and once the verdict had been delivered. As noted in 

Chapter 2, some jurors were simply unprepared for the intensity of the process and the nature 

of the responsibility that was thrust upon them. Others felt unqualified to do the job, and a few 

felt that they should not be doing it. In one hung jury, for example, the dissenting juror, who 

essentially refused to take part in the decision-making process, seems to have been motivated, 

at least in part, by these sorts of feelings. Other jurors' responses ranged from discomfort to 

feeling overwhelmed: 

All of a sudden I thought, when I was sitting in the jury box, I had to decide someone's 
fate. I didn't know how overwhelming that would be. 

To know that someone's future depends on me is not a nice feeling and I keep dwelling 
on it. 

Wouldn't like to get on a murder trial or something like that - the trial we had was 
comparatively minor and it was reasonably stressful, you're dealing with somebody's 
life. 

Half way through the trial I was coming home and I was sitting in that chair over there 
and I'm saying to myself, "Well who am I to judge? Why am I here to judge 
somebody?" 

For some, the responsibility extended beyond just the accused: 

Affects everybody, doesn't it? It doesn't just affect his life. 

The nature of the case and the stress of fulfilling their responsibility was felt quite dramatically 

in one murder case. After a trial in which the evidence was shocking and fairly lengthy, the 

verdict and subsequent sentence emphasised the pressure they had been under: 

We got back into the jury room after he [the judge] handed down the life sentence and 
twelve people, there was just not one word, just dead silence ... A couple of women cried, 
I cried when I got home. I drove [male juror] home and he had a cry on the way home 
. . . It was pretty emotional for everybody. A few of the women before we gave our 
verdict said, 'Oh, can we stay round for half an hour to let everybody disappear". So we 
did. 

I never want to go through it again ... I never want to have it on my shoulders to put a 
guy away ... We were all in tears ... That's the word for it, "physically ill", and three 
weeks of it, that's what it was. 
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While some of the jurors who experienced this sort of pressure were able to take comfort in the 

collegiate nature of the jury's decision, it is clear from many of these comments that jurors still 

felt the responsibility in a very personal way. Two jurors commented that the stress produced 

by the nature of the case was exacerbated by the fact that they were unable to talk to anyone 

outside the jury room about it: 

You almost feel like a victim. It was really stressful, intense and scary. I couldn't stop 
thinking about it and because you are instructed not to talk to anyone about it you can't 
deal with it. Having the ability to share taken away from me, I felt I wasn't able to deal 
with my own feelings about the case and even justify to myself how I felt about it. 

Several jurors clearly ignored this instruction: 

I remember we were told you weren't allow to discuss it. Well, I had to. You have to 
talk to someone when you're going through [it]. I told my other half, I wasn't supposed 
to, but come on, you can't just go home. You'd be pulling your hair out ... I had to get 
his ideas, someone who wasn't in there. 

Other jurors, as noted in Chapter 8, sought reassurance from the judge - and, to some extent, 

from the body language of counsel and the accused - as to the correctness of their decision. 

Sometimes this helped, sometimes not: 

The judge told us we had done the right thing, although this didn't reassure us. I had 
sleepless nights myself and others haven't been able to sleep. Total recall really. 

Feelings of discomfort or intimidation 

Jurors mentioned their discomfort at the contact with the families of either the accused or the 

victim in 11 cases. In two other cases, jurors felt intimidated by counsel staring at them. There 

was understandable stress when jurors saw these people outside the courtroom or when 

travelling in for the day. One juror suggested that a one way screen was needed, and another 

commented that they were relieved when a prison officer left a door open so that it blocked the 

view between the public area and the jury box. Other jurors also mentioned the discomfort and 

pressure involved in being close to the victim's family: 

There should be shields ... so you don't have to watch the families ... There's no 
separate entrance, you had to walk through them when you come in . . . There was 
nothing actually said but it's the glares, you felt like you were on trial. 

Walking in and out through the [deceased' s] family every day, I found that quite 
intimidating ... some days also the accused's family ... and I found that after [ reaching a 
verdict] we actually stayed in the jury room ... so that hopefully the group outside would 
have disbanded. 

Even though it's in District Court, it's not acceptable to be led out through the main door 
with family members of the defendant. Looks were given to us by the defendant's 
family which were very intimidating. It should not be like that. 
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Other jurors felt uncomfortable at the prospect of making eye contact with the accused or were 

concerned that there might be associates of the accused in the court who would recognise them 

later: 

It was pretty frightening sitting up there because you don't know what a person's like -
the accused ... and you don't want to catch eye contact with them. 

It was [stressful] when we gave the verdict ... It didn't really hit me until then 
Actually it was when I was walking out, when we had to give the verdict, it happened so 
fast it was like 'guilty' and it was all done ... With a guy from there, he may be tied up 
with [gang] or something and got an affiliation. If there was other guys in court they'd 
kind of spook you out. 

Jurors in four cases spoke of being scared or intimidated after the case and a number 

complained about the lack of arrangements for getting them home: 

I didn't like how we were treated afterward. Let out a side door and left to it. We 
should have been offered taxis. I wanted to get somewhere I felt safe. The court 
attendant said, 'I want to warn you the accused has a violent nature'. Then we were left 
to our own devices to get home. I was scared of being followed by the accused's family 
and friends and harassed . . . I was scared walking out of the court . . . that either his 
family or mates would follow us. 

Similarly, two jurors in one case felt uncomfortable being close to the accused and his family. 

They felt that they were looked at in a way which said, "You've condemned our son". 

And in one case involving a gang - related incident: 

I was continually looking over my shoulder, it's starting to come right now ( one week 
later) but ... occasionally I'll look at a carload and if I see a carload of rough people I 
think, 'Are they looking at me?' 

The nature of the evidence could also produce discomfort for some jurors, either because 

experiences in their own lives are brought back to them, or because they are confronted with 

things that they "don't like and usually avoid": 

When we saw the photos of [ deceased] the judge did apologise that we had not been 
warned ... to see it was quite a shock, I think we were all shocked. 

Evidence creating personal stress 

In three cases jurors commented that the case brought back elements of their own past 

experience which they would rather have forgotten and which produced considerable stress for 

them. In particular, in one sexual abuse case four jurors disclosed their own experiences of 

sexual abuse (one for the first time) in a lengthy and fraught deliberation which ultimately 

resulted in a hung jury. 
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Difficult deliberations 

Drawn-out deliberations, coping with irrational or recalcitrant fellow-jurors, personality 

clashes in the jury room, and deliberations in cases with a high emotional content - for 

example, sexual abuse cases - produced considerable stress for some jurors. Where the jury 

was ultimately unable to reach a decision, this simply made matters worse. Thus one member 

of a hung jury expressed considerable frustration at the nature of the case and the stress it had 

put him under: 

I mean I was angry and pissed off that this stupid little domestic between two drunk 18 
year olds .. . took 12 people's time and mucked up 12 people's lives and put people 
under pressure and stress and it was totally unnecessary. 

In another case, in which five of the seven jurors commented on the stressful nature of the trial 

and the deliberation process, one male juror had such an acrimonious exchange with one of his 

female colleagues that, when interviewed several days after the trial, he was still very upset and 

cried. 

Where deliberations were poorly organised jurors could also find this stressful, especially 

where the case was a traumatic one and/or the deliberations were lengthy: 

I found it a really stressful experience. I don't think I would like to repeat it. I always 
wanted to be picked for a jury, but the nature of the case ... I also thought that being in a 
room for six hours, by 3pm my brain stopped operating, and because of the lack of 
cohesion and order I almost gave up too. 

Pressure to reach a verdict 

Minority jurors, jurors who couldn't make up their minds and even majority jurors who 

discerned a need to compromise, sometimes commented on the stress produced by the pressure 

to reach a verdict. As we noted in Chapter 8, this sometimes left jurors feeling unhappy both 

with the jury process and with their own performance. 

The Need for Counselling or Debriefing 

Both during and after the trial, jurors used their own methods of alleviating stress. These 

included "retail therapy", talking it through with a partner, having a cry, laughter and just 

switching off: 

When I left the second case I felt really unhappy about it [the guilty verdict] ... and I 
remember thinking, "Oh, what should I do?" . . . so I went and spent some money to 
make myself feel better. 

I actually got to one stage where I said, "I'm having a cup of coffee at the break time", 
because it was like ... "What do you think? Blah blah blah" and it was like, "Can we 
just have a coffee and some biscuits and talk about the weather?" Because it was such a 
harrowing case sometimes, I felt like it was overload. 
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We did a lot of laughing. At one stage I had to go back in the jury room, I couldn't 
come out I was laughing so hard. I mean that was awful because we felt awful, but then 
it was also a release because it's so serious. 

However there were 16, or one third of the 48 trials, in which one or more jurors felt that their 

own methods of release were not adequate, and they would have appreciated at least the 

availability of a support service. Indeed, our researchers sometimes found that the interviews 

we conducted were used as a debriefing by jurors who were upset, had unresolved issues, or 

simply needed to talk to someone about the experience of being a juror in their particular case . 

Thus one juror, who was very keen to be interviewed, stated that, were it not for the interview, 

he would have contacted either the judge or Crown counsel in order to discuss the case. 

At the time of our study formal counselling arrangements were not in place in all of the court 

centres from which we drew cases. Furthermore, the information jurors received on 

counselling was generally delivered in a form which was neither memorable, relevant nor 

particularly encouraging. When they first arrived at court prospective jurors were simply told 

in the booklet Information for Jurors that in "particularly distressing cases" counselling was 

available on request through the court staff. No mention was made of counselling in either of 

the two versions of the video shown to jurors and court staff rarely mentioned it. Even in 

traumatic cases judges did not generally include any comments on counselling when thanking 

the jury for their service. 

None of the jurors interviewed said that they had received counselling and only two jurors 

mentioned that its availability had even been referred to during or after the case. In one case a 

juror remembered that it had been mentioned at the start of the trial: 

At the beginning they said we could have it but there was nothing mentioned afterwards 
... I found the whole thing so stressful ... I felt displaced, like this is no longer my life 
and it's actually made me a bit afraid. 

In the second case it was mentioned after the verdict and as the jurors were getting their things 

together ready to leave: 

The Registrar came out, she explained to us [that] on a case like that it can be 
traumatising if you've got no-one to talk to and there's counselling provided ... That 
should have been told to us in the jury room ... not after the trial in casual conversation. 
This is not the time to do it because all you want to do then is get out. 

Thirteen of the 16 trials in which jurors mentioned the need for support were of a serious 

and/or complex nature, although some would not be the sort of case in which court staff would 

usually think help might be necessary. Examples include a two-day trial dealing with a single 

charge of disfiguring with intent to injure, and a six week trial on numerous charges of using a 

document with intent to defraud. 
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Some jurors simply commented on the need for some form of counselling and expressed 

surprise that it didn't seem to be available or that court staff were not proactive in offering it: 

There is need for being able to talk to someone, perhaps professionally, after a trial. I 
thought there probably would be, but it wasn't highlighted. 

We could leave when we wanted to leave, stay as long as we like, but there still should 
have been a counsellor there, you know, "Listen guys, you've been on a murder case, 
you've seen all these horrible photos, if anyone wants to go and talk to a counsellor ... " 
That's what should have happened. 

The aftermath probably doesn't get taken care of. Jurors basically sort of go home. Jury 
support sounds a bit crazy really, [but] some people might actually need support 
afterwards. 

I believe that jurors need to be told explicitly that free counselling is available. They 
place too much onus on the jurors to be the judges - but jurors require some support after 
delivering a verdict. 

One jurors noted the need in rather more graphic terms. In describing the experience of a 

friend who had just served on two juries in one week, she said: 

The other thing which really concerns me is the lack of a follow-through. First of all, I 
think if you've been put on a jury at the beginning of the week you shouldn't be called 
for another ... That to me is inexcusable. If someone has been working until midnight 
on a case, gets home and this whole awful business is still in front of them and they have 
to come back the next morning, [he] got chosen again and was on child abuse and by 
Friday this guy was an absolute cot-case ... There was no counselling, nothing. He'd 
been through two horrendous things which he'd never encountered in his life before 
except headlines in papers - looking at graphic videos ... There was no counselling at all 
... If we can't do better than that in asking the public to be on juries, then they shouldn't 
be asking the public. 

While in most cases the need for some form of professional assistance was, as one would 

expect, linked to the traumatic nature of the case and the evidence, this was not always so. One 

fraud case, for example, which lasted for six weeks and involved 21 hours of deliberations, 

produced the following comment: 

There should definitely be some sort of support at the end. It was just "Thanks very 
much, here's your exemption. See you later." I just couldn't believe it. The first two 
days back here were awful. I read it in the paper the next day and started crying. It was 
a bizarre experience .... Six weeks is a long time, it's like being pushed into a new 
environment with people you've never met before in your life, and you become 
relatively good friends, being exposed to this trial and this person's life that you're 
affecting, that you have an influence over. And then, just being thrown out at the end. 
"Thank you" to me just wasn't good enough. 

Although generally jurors specifically mentioned the need for counselling in their comments, it 

was clear that what many actually wanted was in fact simply some form of debriefing. There 

was a desire to talk to someone about the case, discuss their feelings and, as a number of the 

comments noted above suggest, achieve some form• of closure: 
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I felt that after deliberations we needed someone to come into the jury room to debrief 
us, if you like - we were in an agitated state . . . We needed someone from the court to 
discuss with us what had happened with us ... bring us down again. 

I thought somebody might have come in, even the judge, come into the jury room after 
the decision was made and said - well, just spoken to us on a level that - instead of "I'm 
the judge" - speak to us as people and ask us how we were feeling and that, but no. 

From our responses it is clear that counselling would be useful for a number of jurors in a 

range of cases. While it is likely that many of those jurors who said that they would have 

appreciated the offer of help would not have actually taken it up, court staff should routinely 

offer such support, and make it known both before and after the trial that it is both free and 

available. In addition, there would seem to be room for the development of some form of 

debriefing to give jurors a chance to talk about what has happened and achieve a feeling of 

closure. Current developments in British Columbia, for example, where some judges have 

adopted a practice of talking to jurors after the verdict both to obtain feedback on court 

procedures and jurors' understanding of their directions, and to answer any questions jurors 

might have about the trial process, provide one model for this. While there are clearly dangers 

in such a development - for example, that jurors will seek to discuss the merits of the case or 

the deliberation process - the comments in our survey tend to suggest a rather different picture. 

Jurors want to round the case off, "come down" and deal with their feelings, rather than revisit 

the merits of the case or the details of the process. 

Other Services 

As noted above, in a number of cases jurors felt intimidated or upset by their proximity to or 

the actions of the parties and their families or supporters. In most cases this was due to the 

physical constraints of the court building which, for example, meant that the jury had to pass 

through public areas on entering and leaving the court. In two cases jurors particularly 

commented on the impact of this once they had delivered their verdict, and in one of these 

cases a juror suggested that the court should have provided jurors with taxis to enable them to 

avoid the offender's family and friends. Currently this is generally only done when the verdict 

is delivered late at night or public transport is unavailable. Court staff should be more 

proactive in ascertaining jurors' concerns about this sort of contact - especially in gang-related 

and similar cases - and should provide advice and, where necessary, assistance. 

FACILITIES FOR JURORS 

The facilities provided at court were a major source of dissatisfaction for some jurors. 

Certainly, as Table 10.1 shows, when asked to rate the facilities overall, only a minority 

described them as "poor" or "very poor". However, in 10 of the 47 trials at least one juror 

rated the facilities as "very poor", and in 16 trials at least two rated them as "poor" or ''very 
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poor". Conversely in only one trial did all the jurors describe the facilities as either "good" or 

"very good". 

Table 10.1 Jurors' Ratings of Facilities 

Very Good Good Adequate Poor Very Poor Total 

34 77 129 42 16 298 

11.4% 25.8% 43.3% 14.1% 5.4% 100% 

Note: Jurors commented in 47 of the 48 trials 

These ratings may be a little misleading in the impression they give of general juror 

satisfaction. First, 43 per cent of jurors picked the mid-point on the scale and described the 

facilities as "adequate". This may reflect a tendency to shy away from extreme - and in this 

case, probably negative - ratings. Certainly throughout our interviews jurors' actual comments 

on the facilities tended to indicate rather greater dissatisfaction than the bare ratings would 

suggest (see Tables 10.2 and 10.3). Secondly, how one interprets the ratings depends on the 

duration of the trial and the duration and nature of the deliberation process. Facilities which 

are described as "adequate" for short trials and brief deliberations, are unlikely to serve as well 

for trials lasting weeks and deliberations lasting days. Indeed, of the 10 cases in which one or 

more jurors rated the facilities as "extremely poor", six involved lengthy deliberation periods 

and the remaining four could be described as difficult deliberations, albeit relatively short. 

Although there are no extreme differences in ratings of the adequacy of facilities in different 

court districts, there was greater dissatisfaction in the provincial centres of Palmerston North 

and Rotorua. Twenty five per cent of jurors in Palmerston North and 22 per cent in Rotorua 

rated the facilities as "poor" or "extremely poor". This compares to 15 per cent in Wellington 

and I 7 per cent in Auckland. 

Jurors who rated the facilities as adequate, poor or very poor were asked what specific features 

gave rise to their comments. Our discussion therefore concentrates on the negative aspects of 

facilities (Table 10.2), although where jurors volunteered positive comments these are also 

recorded (Table 10.3). 
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Table 10.2 Facilities - Negative Comments 

Comment No. of Cases 

Small room/claustrophobic/no air or natural light 29 

Sustenance/kitchen facilities inadequate 25 

No smoking room 18 

Temperature (too hot or cold) 16 

Toilet facilities 14 

Hard chairs/layout ofjurv room 5 

Not able to stay in iury room during lunch 4 

No water available during the trial 4 

Court staff unhelpful/patronising 2 

Not able to have access to 'phone if late home 1 

Table 10.3 Facilities - Positive Comments 

Comment No. of Cases 

Friendly Court Staff 6 

Good food 4 

Good toilet facilities 1 

Windows let in fresh air 1 

Round table worked well 1 

Note: In these tables the number of cases refers to cases where one or more jurors made a comment. 
The case is only recorded once, even when more than one juror made similar comments. 

As these tables suggest, the comments covered four general areas: 

• The jury room, including size, temperature, general comfort and access; 

• The provision of adequate toilet facilities; 

• Food and drink; 

• Smoking. 

The Jury Room 

In 29 trials of the 47 for which we have information, one or more jurors complained that the 

jury room was cramped, claustrophobic and/or lacking any natural light: 

The facilities are too small for twelve bodies. You can literally just get twelve round 
that table without touching. There's not enough room between you and the wall behind 
you. It's enclosed, it's airless. For some people, perhaps, that doesn't matter, but 
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everybody I think found it a quite difficult atmosphere because of its enclosed nature ... 
The only time you could get up was to sort of squeeze in for someone to go to the loo, 
and that was it. 

Not great, there's no windows, you felt quite claustrophobic ... The facility was good for 
the fact that there were two toilets and it was clean and tidy, but you sort of felt very 
closed in. 

The room itself was poor ... I felt claustrophobic and this occurred when the tension and 
anxiety started to rise. I felt I needed a window or some space. 

There was nowhere to get away. It was as though you were in a prison. 

It was the claustrophobic nature of the room when we were in there. That was quite 
surprising, rammed in a little room. 

In one case, the jury complained to the judge about the small and airless jury room and were 

moved to an empty courtroom. The judge acknowledged that the original room was inadequate 

and indicated that he had also complained about the room before. The case was one where 

deliberations were particularly lengthy (three days), and being in a room described by one juror 

as "4m by Sm, no air, no natural light, no windows, claustrophobic" must have been 

unbearable. Even after this jury were moved, their problems continued. They stayed in a hotel 

for two nights and, rather than spend a third night there without the prospect of fresh 

underwear, they cut short their discussions on the last few counts. 

The cramped and claustrophobic atmosphere of the jury room led to headaches and illness in 

some cases, which detracted from deliberations and caused short tempers. Where one juror got 

ill, it was quickly passed around because they were in such close proximity to one another. In 

three cases jurors complained of extremes of temperature and lack of air conditioning. For 

example, in one nine hour deliberation, there were no windows and a general lack of 

ventilation: 

We were really uncomfortable going from the air-conditioned courtroom to that stuffy 
room. 

We were so incredibly hot I think tempers sort of got a bit frayed, people started to get a 
bit agitated. 

I almost got the feeling there at some stage that we were the people on trial. We had to 
sit there and listen for hours and hours then go into that stuffy room. 

At the other end of the scale, jurors in another case were put in an extremely cold room, which 

affected their ability to concentrate and made them want to make a decision quickly so that 

they could go somewhere warm. Three jurors in other cases also complained about the cold in 

their jury room, and one juror thought it may have been court policy: 

Freezing, freezing cold ... it was actually really cold in there, but whether that was 
deliberate, we decided it might be to wake us up. 
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In one three-week forgery case, jurors deliberated for two days, in a very cramped room. They 

had six or seven ring-binders of documents each, and found that there was no room to put 

anything and little room left for them. Once they were inside, they couldn't move round the 

room or stretch their legs or get away from the table. One juror suggested that the room should 

be bigger, with some easy chairs so that the environment was less "sterile". This suggestion 

was echoed by jurors in four other cases: 

You've got square tables and plain chairs and they're not conducive to people interacting 
. . . I'd have a bench where you put the evidence and I'd put three or four bar stools in 
front of it and maybe have three or four easy chairs and things like that and just let 
people circulate. 

It was quite "budget". You'd expect that if you're staying there for long periods of time, 
you don't want to be in a small, cooped-up room with a boardroom table and nothing 
else ... It would be much nicer if it was more lounge-y and more comfortable. 

For cases involving lengthy deliberations, the basic provision of a table with hard chairs in a 

small room does not offer the opportunity to move around, take "time-out", or defuse mounting 

tension. 

Before court and during lunch and other meal breaks, jurors were usually locked out of the jury 

room. This exacerbated some jurors' feelings of marginalisation: 

I find it absolutely pitiful that each session we have to meet on the road until they come 
down to let us in. We were lucky the weather was good .. .I feel you should be able to go 
and get something to eat and come back and sit and read the paper instead of sitting out 
on the street - that was the major thing, I thought that was very poor. 

In one case, where the trial lasted three weeks, jurors wanted to review their notes from the 

previous day before the trial resumed, but could not because the jury room was locked. Staff 

did eventually unlock the room when all the jurors were present. This was explained as an 

effort to prevent "factions" forming within the jury. Similarly, in another case the jury adopted 

an approach whereby they discussed the evidence as it was presented and would have liked to 

talk about it during lunch breaks. They were nervous about their discussions being overheard 

if they talked outside the court. Nevertheless, they found themselves locked out of the jury 

room over this period. 

In addition, where jurors brought their own lunch, they had to go elsewhere to eat it, which 

depended in part on the weather being fine, and those who ate at local cafes could incur 

expense they were not accustomed to. Two jurors in one case, for example, commented on 

this, with one saying that they had paid "$6 for a sandwich and a cup of coffee - lawyers and 

judges may be able to afford that but I can't". 

It is difficult to see the justification for this practice. Locking jurors out is unlikely either to 

prevent them discussing the case or to affect the chances of factions forming. However, it will 
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increase the risk of jurors talking about the case in public and it may expose jurors to contact 

with the parties. In addition, it will certainly confirm some jurors' view that their needs and 

wishes are not rated highly by the system. 

Toilet Facilities 

Toilet facilities caused embarrassment or inconvenience for jurors in 14 cases: 

The toilets were so close to the room that if you had to relieve bodily gas in there 
everyone would know about it. Well, how long can you hold onto it for God's sake? I 
mean I don't mean to be crude, you can hear people peeing and doing everything, and 
even though we all do it, it's a privacy thing. 

In some cases, there were not enough toilets provided. The most extreme example of this was 

in one case where the IO female jurors had to share one toilet: 

There became a problem with it flushing because of course everybody gets out at the 
same time for every jury in every court so the system gets a bit overloaded and then 
we've only got fifteen minutes and ten women . ... There were quite a few times when 
the Registrar came in and we weren't ready because there were people in the toilet. 

The basic thing that really bugged me was the toilets, they only flushed twice and there 
were 10 females so that wasn't adequate and there were no towels there sometimes .. . 
because you'd all come out, you're terrified because you've never been on a jury before, 
that you know "What will I do if I'm really busting?" so I've never been to the toilet so 
much in my life. 

In two cases the toilets were in poor repair and in one basic supplies ran out and were not 

replaced - one juror brought along her own serviettes to use as hand towels as none were 

supplied. 

Sustenance 

In four cases jurors made positive comments on the food and drink provided. Adverse 

comments were made in 25 cases. Although this often manifested as a low-level annoyance, in 

cases where jurors were already under pressure or feeling cramped and uncomfortable it took 

on greater significance: 

Well, you're shut in these rooms without any windows ... and then the toilets, it was 
almost like being on a plane for the day, then at lunchtime they literally threw in two 
boxes of food and that was it, and then we had to rummage through drawers to find 
serviettes or plates but they didn't have plates ... One of the girls actually said, "I feel 
like I'm at the zoo". 

Many comments were made regarding the lack of basics such as knives and forks, plates, 

serviettes, and cold water. In some cases jurors tried to find spoons for their coffee but all the 

cupboards in the jury room were locked. There was also some incredulity about the meanness 

of the food provided. No inquiries were made about special dietary needs. Jurors often felt 

hungry and this caused some resentment: 
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Sustenance was very sparse, fifteen bikkies for twelve. In there from 3-7pm with 
nothing else to eat. 

I thought it was just grotty, everything was basic. We go in there and there's a packet of 
biscuits and plastic cups - not that I expected sumptuous morning and afternoon teas. 

You're told, "Here's a couple of packets of biscuits. If you want any more I suggest you 
bake it yourself, or bring it along yourself' ... Inadequate resources. 

We knew we were going to be there for six weeks and it was a tiny, tiny room with no 
fresh air. We had no microwave. We all had to bring our own lunch. It was tiny and 
poky. For six weeks we thought that it was very inadequate." 

The lack of drinks other than tea and coffee was a major source of complaint, especially when 

the room was too hot. The size of the jury room meant that jurors sometimes had to queue for 

coffee, and, where only one juror at a time could make a drink, some would not get one during 

the shorter breaks. In one case a juror commented that the dirty and messy coffee machine 

they were issued with sent the jury the wrong signals about their place in the system. In 

another case the coffee was tepid and two jurors were somewhat bemused at being told off by 

the court attendant when they tried to adjust the thermostat. 

Complaints about facilities were not confined to the jury room. In four cases, jurors mentioned 

that there was no water available to them during the trial: 

Everyone else was drinking water and you're sitting there thinking, "Oh, I'd love a glass 
of water". 

Every other party in Court has jugs of water, and this again sends negative messages to jurors 

about their importance in the process. 

In one case the judge commented that he had tried to ensure that the jury was provided with 

water: 

There is one thing I've already arranged for - they could at least provide the jolly jurors 
with a drink in this court, but the court staff have already taken that on board. 

Despite this, two jurors in the case reported that they would have liked a drink of water in 

court, especially because the smoke in the jury room had made their throats dry. 

Provision for Smokers 

In cases where some jurors smoked, there was usually some discomfort for the jury. Smokers 

could get tense without regular smoking breaks, and where they decided to smoke in the jury 

room or toilet, the non-smokers on the jury did not appreciate it. Lack of a smoking room was 

seen to be a major problem by jurors in 18 cases in our study. 

For smokers, the inability to smoke during what could be quite tense deliberations could affect 

concentration and sour relations between jurors. In one case 10 of the jurors smoked and one 
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juror commented that the discussions got better after a smoking break. In another case the 

foreperson also commented on this and on the way it disrupted deliberations: 

After a while I had to go ask the Judge for a smoke break because they weren't 
contributing any more, so they'd have a smoke and we'd come back for two or three 
hours, and then they'd say "I want a smoke", and start moaning and groaning, so I'd 
have to go back and ask the Judge again. 

For those who did not smoke the situation could get very unpleasant. Asthmatic and pregnant 

jurors commented adversely on smokers leaning out of the window to smoke. The 

compromise could be difficult to find: 

It was cold with the windows open and I smelt of smoke. 

The smoking, I didn't like it at all, because there were about five, we kept ribbing them 
and saying, "Look, stick your head right out the window, you can climb out on the 
balcony if you like", so we were sort of making light of it ... we opened the windows 
wide . . . I did make one rule, that while we were sitting at the table there was no 
smoking, so we had a break after an hour and then they went back to puffing out the 
window ... I would've liked to have a separate room. 

There were three smokers and it was a problem when we were deliberating, they went 
out into the hallway to smoke and although they closed the door, every time we wanted 
to go to the toilet we would walk through there and it was just [ full of smoke] ... It was a 
locked hallway. 

There was the fact that we had five smokers ... They were told they could if they had the 
window open, so they all smoked by the window and yeah, you just dreaded so much 
smoke and then you'd go into the courtroom and your throat would be dry because we 
didn't have any water or anything and I just went home stinking of smoke. 

I couldn't stand it, I was sick. I've never been so sick in my life as the two weeks I spent 
on that jury. 

Where the jury room had no windows or proper ventilation, conditions could become 

unbearable: 

[It] was a little room with no outside ventilation at all and we had smokers on that jury. 
We deliberated for six or seven hours there and they actually took us out ... We had two 
ten minute breaks down there to get some fresh air but I mean we went back into that 
room and it was - you could just about cut the air. It was not good, and everybody was 
complaining about that one. 

Court staff were generally unable to help: 

When we said to him [the court attendant], "What about the smokers?" he said, "I'll find 
out". He came back and said, "I can't find the key and anyway you should be like me 
and give up". But that sort of attitude when something like that happens can have an 
effect on your attitude to the trial and there's all these little things - so I think that every 
area of stress has to be removed because it's people's lives you're dealing with. 
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Impact 

Taking the ratings and comments as a whole, jurors were at best unenthusiastic about the 

facilities provided for them and at worst deeply dissatisfied. Facilities in most Courts are 

inadequate. Basic amenities are either not provided or are only provided at a fairly minimal 

level. This may have a number of consequences. Jurors who are thirsty, hot, tired and 

embarrassed about going to the toilet are unlikely to give of their best, either in court or during 

deliberations. In long or difficult trials, in particular, poor facilities can not only distract jurors 

but also exacerbate conflicts between them and increase the pressures faced by dissenters. Just 

as significantly, the inadequacy of the facilities is liable to be seen by some as an indication of 

the justice system's lack of respect and appreciation for them and their role. Indeed in two 

trials jurors made this point quite explicit: 

Jurors are doing a public service and to be treated like that - this is it, come in - you're 
treated like cattle really. 

THE INCONVENIENCE OF JURY SERVICE 

We asked jurors whether sitting on a jury had caused them any inconveniences. At least one 

juror in each of the 4 7 trials said it had. In all, 57 per cent of those who responded said that 

they had suffered inconvenience as a result of serving on a jury. 

In most cases, the inconveniences suffered were minor, but others took on more serious 

proportions, and could put considerable pressure on jurors and their families. In addition, 

inconveniences which jurors were prepared to see as minor and simply part of doing their duty, 

were exacerbated for some by a perception that their time was being wasted unnecessarily by a 

process which was slow and poorly organised: 

The whole consensus was that there seemed to be a lot of time wasted. We got annoyed 
with the lawyers shuffling through their notes all the time - it just seemed to be delaying 
the process so much. And the adjournments - that was the key thing - time wasting. 
We were of the opinion that we are the ones who aren't getting paid to do this. We're 
making the biggest sacrifice out of everybody here. They're just doing their job, so we 
want to tum up in the morning, and go through it, and that's it. We don't want to be 
sitting around in that jury room. Nearly every single day there was a delay. 

Sometimes, however, the annoyance was directed more at the perceived triviality of the case 

and at the parties: 

I feel quite angry about the whole inconvenience that I was put to, because it seems like 
it was such a trivial matter. These are two young people who have tried to live together 
unsuccessfully and I really wasted a whole day. I was supposed to be going away with 
my family. I had to work over the weekend to catch up on what I had missed out on ... 
and change my family's trip. 
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In this case the juror's resentment was not helped by the fact that the jury was ultimately 

unable to agree on a verdict. 

The types of inconvenience noted by jurors are shown in Table 10.4. 

Table 10.4 Inconveniences Reported by Jurors 

Type of Inconvenience No. of Cases 

Problems with employer/work issues 40 

Home life/family 24 

Financial costs 14 

Parking/Transport problems 12 

Disruption to routine/ life on hold 5 

Missed appointments 4 

Time wasted in court 3 

Regimented system/ feels like school 2 

Affected health 1 

Note: In these tables the number of cases refers to cases where one or more jurors made a comment. 
The case is only recorded once, even when more than one juror made similar comments. 

Jurors identified three broad categories of inconvenience: 

• Employment issues, including loss of money and the pressures of self-employment; 

• Home and social life, including childcare problems; 

• Transport and parking . 

Employment Issues 

Employment issues were the most common inconveniences experienced by jurors, with at least 

one juror having some kind of problem with work or their employers in all but eight trials in 

the study. These "problems" varied in seriousness. For those involved in short trials, 

employers could get "tetchy" about the uncertainty of whether their employee would be on a 

jury that day. This usually filtered down to employees and some jurors were left feeling guilty: 

It's a terrible inconvenience for any workplace. I work IO-hour shifts from Friday to 
Sunday. The other co-worker had to fill in and others had to be called on who didn't 
have as much experience. They [the employer] put in an excusal letter ... but they were 
not given a reason when they [the court] declined the request for excusal. 

In longer trials even understanding employers could begin to put the pressure on their 

employees. In one 15-day trial a juror observed that: 
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With some of them, the bosses had said, "Okay, fine", but the second week, "When are 
you coming back to work?", third week . . . they were becoming a bit aggro - there's 
nothing you can do about it. 

Some jurors worried about loss of pay during the trial and found this both stressful and 

distracting. Others felt that they could not just leave their work for the duration of the trial, or 

worried about the work building up because they would not or could not be replaced: 

I work in an area which runs to very tight deadlines. No-one else does my job if I'm not 
there which means a great build-up of stuff on the whiteboard under my name ... I was a 
bit amused in that piece of paper we were sent out. It said something about 
inconveniencing your employer, and I thought, "Well, it's not the employer, it's me". 
I've got to do all the work, not the employer . 

Time off is fine, but I still had to do my work - I'm sole charge in this office and [there 
are] certain things at certain times of the month that have to be done. 

One of the results of this was that it was fairly common for jurors to continue working around 

their attendance at court. One juror, for example, worked from 7am to 9am, attended court and 

put in a full day at the trial and then returned to work from 5pm to 8pm. Another said: 

I carried on doing my work hours at night and on the weekend and I was clocking up 
something like 62 and a half hours a week ... I had had it because I was starting work at 
nine o'clock at night and finishing at two in the morning and having to get up for court 
and [name of another juror] was the same. 

And in another trial: 

I had to go in at six o'clock every morning to prepare my lessons for work as a teacher 
so that was a big hassle and my students had to have relieving teachers. 

Not surprisingly, a number of these jurors reported tiredness, failures in concentration and 

irritability. It is likely that a number of them also had family responsibilities to perform at the 

same time. 

Other jurors lost pay because their employer would cover only the basic hours worked and not 

the usual overtime hours. Furthermore, not only did some employers refuse to get cover for 

their employees during the trial, or pay full wages, but there were two instances in our study 

where jurors complained that their employer both deducted the money they received for jury 

service from their wages, and required them to work off the time lost as a result of serving on 

the jury: 

I'm pissed off with my boss because he's making me work back the time they paid me 
while I was away. They've taken that off already [the jury payment]. 

There was a feeling that the payment given to jurors was too low, especially in lengthy trials: 

If work hadn't paid me I just would have taken the $300 fine, or whatever because 
there's no way on that payment I could have serviced a mortgage, so from that point of 
view it's pathetic. 
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They should pay people more ... it seems very meagre. It should be law that your job 
has to pay you and the court will subsidise it. 

Those who were self-employed or worked on commission, could end up considerably out of 

pocket: 

It affected time off work. I'm a builder, and it was three days off work. Three fine days 
too! 

I could have earned $1000 last week but I got $50 day. 

However, no juror in our sample mentioned having applied for an increased fee on grounds of 

hardship; indeed, there was no indication that they even knew that they could. This is scarcely 

surprising. The only information most jurors receive on this is the statement in Information for 

Jurors that "in exceptional circumstances your fee could be increased". 

Disruption to Family and Social Routines 

Jurors in 24 trials said that being a juror had affected their home lives and their families. This 

sometimes combined with work pressures. For example, one juror had to get after-school care 

for her three children every day, and was also in the second week of a new job and felt pressure 

to get back to work as quickly as possible. 

Child care was a common problem, with jurors having to make arrangements and contingency 

plans for the care of their children when they were unsure whether they would be needed that 

day, or for how long. The problems increased where jurors were involved in long 

deliberations: 

It was the school holidays, so I had to make arrangements for someone to take my 
daughter to her caregiver and late night deliberations didn't help. Starting at 1 0am was 
also a bit late. 

In another case deliberations lasted for two days, and one juror was quite upset that the jury 

were "carted away and locked up and not being able to see [our] children". For primary care

givers especially, long periods of time away from children could be upsetting for both parent 

and child. 

As well as child care, finding someone to look after pets could be difficult: 

Well, I have a little dog who, if he's locked up for more than five hours, presents me 
with a puddle on the carpet, so I've got a ruined carpet. 

The routine of family life could be disrupted, causing arguments within the home. For 

example, a juror in one case got home late one day and was greeted by complaints from her 

family that there was no food in the house. She had not had time to do the usual family 
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shopping and no one had thought to make alternative arrangements. Another juror spoke of his 

family finding it difficult to cope with his depression during the trial. 

Other jurors spoke of minor disruptions to their social lives, such as missing going to the gym, 

having to get messages to people to say they would be late, and missing classes. Such 

inconveniences are, of course, to be expected and could be planned for. However, in longer 

cases such minor gripes took on a more serious note. Some jurors felt that their lives had been 

put on hold for the duration of the trial, especially where they were working before and after 

court each day. This left them with little time for family and social commitments and made 

their jury service much more stressful: 

I put my life on hold - I couldn't do anything really or function normally. I lost a lot of 
sleep. My parents were quite concerned and my friends were as well because they had 
not seen me like this before. 

Another juror felt upset that she had let down a pregnant friend. She was the support person for 

her friend, but missed the birth when it happened on the first day of deliberations. 

Transport and Parking 

In almost all court centres the information sheet accompanying the summons sent to 

prospective jurors says that they will receive payment to cover "attendance plus fares by public 

transport". Generally it will also be explicitly stated that jurors are responsible for their own 

parking fees (and any parking tickets), and that taxi fares will only be reimbursed in 

exceptional cases - for example, for getting home after late night sittings. 

Jurors in 12 trials complained about the inconvenience and cost incurred in getting to the court, 

especially in centres with poor public transport or where there was little or no provision for 

parking. For example, in one case a juror had to catch two buses and a train every day because 

there were no parking facilities near to the court. In another trial one elderly juror commented 

bitterly on having to make her way home and back after a pre-trial delay, at a time of day when 

there was no public transport. 

Those who came in by car found that the cost of parking was high, and thought that they 

should be reimbursed: 

I had to pay $30-worth of parking which I wouldn't normally have. 

I had to commute in the rush hour [due to going into work from 6am until court] and I 
had to pay $10 a day for parking, so it was a bit of a hassle. 

In one case, four of the seven jurors we spoke to raised the issue of parking. Two jurors got 

parking tickets and all four mentioned the high cost of parking. One of the jurors was 

unemployed and found parking costs particularly onerous. 
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CONCLUSION 

In general, jurors felt that serving on a jury was a worthwhile experience for them, and one 

from which they benefited - even if it was simply by learning about what happens during a 

criminal trial. There was also some pride that they were performing a necessary and important 

civic duty. However, jurors often felt that they were not valued by the system and that their 

needs were seen as either secondary or unimportant. In our view these perceptions were 

generally well founded. Jurors often appeared as outsiders in a system where even the 

architecture appeared to be focused on the needs and routines of the official players. They 

were sometimes obliged to assemble in public areas or in areas that were inadequate to 

accommodate them. They often met and deliberated in rooms that were cramped and 

uncomfortable, with poor facilities and only basic refreshment. Where disturbing evidence had 

been presented during the course of a trial, or where deliberations were protracted and difficult, 

a significant minority of jurors experienced high levels of stress, which the system did not 

adequately recognise. For many the very nature of the job made it tiring and stressful, let alone 

the conditions under which they were expected to perform it. Yet the majority of jurors 

approached their task conscientiously and most were highly appreciative of the consideration 

and help they received from judges, court staff and even counsel. It is the institutional 

arrangements that marginalise jurors, not the actors within those arrangements. 
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