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Introduction

- - - - - - - - - - - - - - - - - Sandra Coney & Anne Else
Assisted reproductive technology (ART) has rarely been out
of the news in recent years. In 1998 there were stories about a
53-year-old Australian woman who had triplets with the help
of donated eggs, an American woman who gave birth to
octuplets after treatment with fertility drugs, and a Lower
Hutt woman who has been arranging for New Zealand men
and women to produce babies for infertile American couples.
Th ese stories highlight the way in which ART continually
pushes the boundaries of medical practice and soc ial accept ance. They also illustrate the way in which innovative
practices create socia l dilemmas which are being di scu ssed
retrospectively rather than prospectively.

Pro tecting Our Future has been produced by the Women 's
Health Action Trust to assist the debate around ART and
pre se nt possibilities for enhanced legis lation and other forms
of regulation. It has been written for a general audience, and
includ es contributions from socia l, lega l and health perspectives as well as Maori and Pacific Islands perspectives.
The principal focus of Women 's Health Action is women's
health, but we have always had a broader focus on patients '
rights and human rights issue s. Consequently, while we have
a strong interest in the safety of women seeking infertility
treatment, we also have an interest in women who participate in ART in other roles, such as women who donate eggs
or give birth for others, in the families of al l those involved
and in the chi ldren who might result from these interventions.
Women's Health Action has had a long-term interest in the
area of ART. Since 1986, along with other groups, we have
been urging the government to in st itute greater regulation
of infertility practices. In the intervening years ther e has
been an ex pansion of infertility techniqu es with even greater
possibilities of medical and social risks.
We also argue that since ART has the capacity to radically
change fam ily and socia l relationships, and often involves
genet ic or birth breaks in relationships, there is a broad
public interest in ART practices and regulation . While
infertility is suffered by individual men and women, the
consequence s of treatment are of interest to the whole of
society. We have approached th e topic from this public
interest perspective.

The children who resu lt from ART have received scant
attention in study and debate about ART. In general the
interests of the adults involved have been dominant in the
sector.

Protecting Our Future proceeds from the assumption that
chi ldren should be the focal point of public discussion around
ART and practice in the infertility sector. Making th e
child 's interests paramount is commonly mentioned in
discussion of ART, but what this means has not been fully
explored. This discussion document attempts that task. It
takes particular note of practices that involve genetic and/or
birth breaks, and argues that many of the beliefs that once
supported adopt ion practice are again at work in ART.
This focus on children and genetic connections make s
Protecting Our Future substantially different from other
reports and discussion documents that have been produced
in New Zealand and elsewhere . The interests of others
involved in ART have not been ignored in this discussion, but
they have been rebalanced as a result of this focus. Our
approach may be unusual , but we believe it is essential if the
potentially negative consequences of ART are to be prevented.
The full consequences of all owing ART to proceed in a largely
deregulated environment wi ll become apparent only as the
children born through it grow into adulthood. For the
protection of all involved in ART, as w ell as to protect the
public interest, this discussion document argues that there
must be greater regulation of ART and that this will involve
comprehens ive legi slation.
In late 1998 the New Zealand government finally introduced
an As sisted Human Reproduction Bill. The bill contains some
important provisions, pa rticu la rly with regard to the rights of
donors, parents and children born through ART to access
information. However, it does not provide the degree of oversight of the inferti lity sector that this document argues is
necessa ry.

Protecting Our Future was compiled and edited by Sandra
Coney and Anne Else for the Women's Health Action Trust.
Other contributors are Sara Bennett, Moera Douthett, Lorn a
Dyall and Nadja Tollemache. Th e manuscript or parts of it
were kindly read by Ken Daniels, Rosemary de Luca , Alison
Douglass, Dr Cindy Farquhar, Dr Ian Hassall and Judi Strid .

Associate-Professor Margaret Ven nel I helped in the format ive
stages of this proj ect. Kaye Smith, secretary of the Nat iona l
Ethics Committee on Assisted Hum an Reproduction, willin g ly
answered a stream of qu eries. Sherry Franz provid ed informa tion on the Canadi an situat ion and kindly allowed us to use a
paper she had writt en for Health Canada on ART policy
oversea s.
Fertili t y Associate s in Auckland provided information
on a number of issue s.

We would like to thank all these people but note that the
opinions expressed in this document are those of the
authors alone.
The publication w as m ade possible by a grant from the New
Zealand Law Found ation a nd we thank them for their
assistance.
We would also li ke to thank Jean Hughes of Women 's Health
Action for her work in the production of this report .
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Terms related to assisted reproductive technology
ART

assisted reproductive technology (also known as 'assisted human reproduction ')

IVF

in vitro fertilisation

DI

donor insemination

GIFT

gamete intra-fal lopi an transfer

ICSI

intracytoplasmic sperm injection

Regulatory bodies, committees, organisations, etc
HFEA

Human Fertili sation and Embryology Authority (United Kingdom)

IMCART

Interdepartmental Monitoring Committee on Assisted Reproductive Technologies (New Zealand)

INECART

Interim National Ethics Committee on Assisted Reproductive Technologies (New Zealand)

MCART

Ministerial Committee on Assist ed Reproductive Technologies (New Zealand)

NECAHR

National Ethics Committee on Assisted Hum an Reproduction (New Zealand)

RTAC

Reproductive Techno logy Accreditation Committee (Australia)

Definitions
Where technical term s may be unfamiliar to readers, definitions or descriptions are given within the body of the text.
Chapter 3 describes the different methods used in ART.
Gametes refers to human eggs (ova) or sperm that contains the genetic material of the person who has supplied them .

Summary

_ _ _ _ _ _ _ _ __ __ _ __ _ _ Sandra Coney & Anne Else

Protecting Our Future surveys the current situation with
regard to assisted reproductive technology (ART) in New
Zealand. It argues that the use of these techniques raises
complex biological , medical, psychological, social and legal
issues, which have far-reaching and long-term consequences.

It focuses in particular on the intended outcome - the
creation of a separate human being- and makes the case that
there is now an urgent need to put in place a comprehensive
framework of legislation and regulation designed to suit the
New Zealand situation. It provides a critique of the Assisted
Human Reproduction Bill introduced into the New Zealand
Parliament in 1998 and argues that this bill is inadequate to
protect the interests of those taking part in ART and any
resulting children.
Events have moved very rapidly since the first 'test-tube baby'
was born 20 years ago, in 1978. Egg retrieval , in vitro fertilisation (IVF) and reimplantation in a woman's womb are now
considered routine, although live birth rates per treatment
cycle remain relatively low. The practice of freezing sperm and
embryos makes it possible to keep and combine them after
their originators have died . Gametes and embryos can be
transported around the world . Eggs can be extracted from
foetuses or from dead women. Multiple embryos can be
placed and maintained to term in the wombs of women who
are genetically unrelated to them. Postmenopausal women
can bear children, and men or women , as individuals or
couples, can contract 'surrogates' to bear a child for them,
using their own or others' gametes.
A wide range of ART services is now available in this country
from public and private providers. Yet unlike many similar
jurisdictions, and despite repeated calls from the profes sionals involved and from other concerned groups, New
Zealand continues to lack a comprehensive legislative and
regulatory framework to govern the provision, use and outcomes of ART. In the absence of such a framework, an illassorted patchwork of existing laws, codes and sets of
regulations is being applied. No form or use of ART is at
present illegal, although som e would be made illegal by
the Assisted Human Reproduction Bill. However, because the
bill is inadequate in a number of areas, and has many omissions, it will exacerbate rather than remedy the deficiencies
of the current situation.

New Zealand's population composition is unique. The Treaty
of Waitangi is this country's founding document. There is
currently no consultation framework to ensure that the
perspectives and needs of Pakeha, Maori or Pacific Islands
peoples are comprehensively heard and heeded in the ART
context.
The issues that arise in ART affect vulnerable men and women
who need protection from misrepresentation, exploitation,
unsafe practices and ill treatment. The only specific form of
provider regulation at present is voluntary professional selfregulation, through accreditation by an Australian body, the
Reproductive Technology Accreditation Committee (RTAC) .
Accredited providers are required to obtain ethical approval
for new or innovative practices. To do this, they apply to the
National Ethics Committee on Assisted Human Reproduction
(NECAHR). This committee has therefore been placed in the
position of being the de facto maker of public policy on ART.
For example, it recently gave ethical approval for a private
provider to proceed with one case of what is known as 'noncommercial altruistic IVF surrogacy'. It intends to adopt a
case-by-case approach in future, and has issued draft criteria.
Providers have on occasion attempted to carry out an
innovative procedure, such as IVF surrogacy using donor eggs,
without first seeking ethical approval. The use of donororiginated embryos, as distinct from donor sperm or eggs,
has not been submitted for ethical approval.
The situation regarding access to ART is unclear. Without
adequate consultation, criteria have been drawn up for priority access to publicly funded services. They discriminate on
grounds such as age and, possibly, body weight. Apart from
issues of cost and funding, the Human Rights Act 1993 makes
it illegal for providers of services to discriminate on a very wide
range of grounds.
The Act is being applied in such a way that ability to pay at
present appears to be the only criterion for access to the many
services which private providers are currently able to offer.
Yet this Act is not designed to take into account the welfare
of any child born through the provision of ART services .
ART can result in a child having up to five parents at birth:
two genetic parents, a birth mother, and two legal parents . It
can also be used in ways which amount to the commodi-

fication of gametes, embryos, gest ation, birth and the child
itself. In general , the right s and interest s of t he chi ld ren
created through th e use of ART are not clearly or comprehensively covered or protected. The focus is on ART as a medical
t echnology, rather than on its implication s fo r children,
families and society as a whole.
The Status of Children Am end ment Act 1987 is th e only piece
of legislation specifically designed to apply to ART. It covers
t he status of children, donors and legal parents w here donat ed
gametes are used. It ensures t hat the process leaves no legal
t races, and it contain s no provisions or rules fo r inform ed
consent or for informati on col lection, excha nge, preservation
or access. Thi s mean s th at the right of a person created
through ART to know th eir ge netic origins currently has no
lega l backing of any kind.
Thi s situ ation wou ld, in part, be remedied by th e Ass ist ed
Human Reproduction Bill, but th ere are seriou s omissions in
the bil l which have t he effect of creating anothe r set of
pro blem s. The bil l is also at odd s w ith som e other releva nt
legisl at ion , such as th e Adoption Act 1955.
People adopted under t he Ad option Act can now use the
Adult Adoption Information Act 1985, provided that t hey kn ow
th ey were adopted . But ne ith er of th ese Act s w e re
designed t o cover the use of ART, and the Adoption Act is now
thoroughly out-of-date.
The arguments in favour of a comprehensive legislative and

reg ulatory fram ework include:
• putting in place consistent legis lat ion designed to
apply specifica lly t o ART
• protecting women and m en who seek or are
otherwise involved in the provision of services
• safeguardin g th e ch ild's interests
•

preventing commme rcial isation

•

refl ecting public val ues

• provid ing a framewo rk fo r considering new
developments
• ensuring high med ica l and ethical stand ards
•

monitoring practice

•

providing indepe ndence fo r ART policy

• providin g a compulsory nat ional system fo r
providers.
Legis lat ion w ou ld serve t hree broad purposes:
1 . Regul at e what forms of ART are or are not to be
made ava ilable, and wh o can access t hem.

2 . Protect th e interest s of all t hose involved,
especia lly t he children.
3 . Establish a permanent independ ent overseeing
body, such as now exists in many other sim ilar
ju risdiction s.

Assisted reproductive
technologies timeline
_ _ _ __ _ __ _ _ _ _ _ _ _ _ _ Sandra Coney & Anne Else

Vear
1965

Overseas

Local
• Shir ley Ann Lawso n, who has one daughter,gives
birth to quintupl et s at Nation al Women 's Hospital
(NWH) in Au ck land. Publicity abo ut the births does
not reveal th at Mrs Law so n had rece ived hormon e
treatment for infertility.
• Between 1964 and 1985 an unknown number of
New Zea land women were given infertil ity
trea tment with gonadotroph ins that were later the
subject of a he alth scare in Australia and New
Zealand. The hormones were made from human
pituitary glands taken from dead bodies. It was later
found that women g iven th ese substanc es could
develop the fatal and untrea tabl e Creutzfeld -Jakob
Disease. In New Zea land th ere was littl e act ion
when the story broke in the mid-199os. Austra li a
estab lished a Royal Commission to report on what
happened and why.

1978

• Louise Brown , the wor ld 's first 'test-tube baby',
is born following in v itro fertilisation (IVF) at
Oldham General Hospital in England.

1981

• The Auckland Infertility Society is established by
Dr Freddie Graham, then w orki ng at NWH, to lobby

1983

• IVF becomes availab le at NWH. The team Professor Denni s Bonham, Dr Freddie Graham , Ms
Pam Blinkerd - announces two pregnancies
resulting from IVF.

• Use of a donor egg for IVF re sults in a live birth
in the USA.

1984

• Wide spread concern about developments in ART
leads a group representing the Royal Society of NZ,
NZ Law Society, M ed ica l Council of NZ and NZ
Medical Association to ask the government to
appoint a stand ing comm ittee to cons id er th e lega l,
mora l and socia l issues arisin g from IVF, artifi cial
in sem in ation and related prob lems in biotechnology. The group belie ves a review and
monitoring process are needed .

• Zoe Leyland is born at the Queen Victoria Med ica I
Centre in Melbourne, as a result of an IVF embryo
which was frozen before impl antat ion. Freezing
enab les embryos to be stored for success ive
atte mpts at implantation .

for an IVF programm e at the_h_o_s~p_it_a_l. _ _ __ _

• Th e birth at NW H of New Zealand 's first testtub e baby is anno unced in early July.
• New Zealand Catholic bishops ca ll for a
par liamentary inquiry into th e sp iritua l, moral,
lega l, med ica l and soc ial implication s of IV F.
- -- - -- - -

1985

• There is controversy in the UK over th e first te st tube quad s, and also over their mother. She ha s
three children from former marriages, and is li vin g
in a de facto relationship.
• In Australia, the fate of two 'orphaned ' embryos
is discussed. A woman's eggs had been fertilised
using donor sperm. She and her hus band then died
in a plane crash.

- -- - - -- -

• Trip let s res ulting from IVF are born in Auckland .
Of 114 women treated since the NWH IVF
programme began, 12 have had babi es.
• NWH has a six-year wa iting li st for IVF. Around
50 women can be treated for three cycles each year.

CHAPTER

1

Year
1985

Overseas

Local
• A survey of 20 New Zealand practitioners of
donor insemination (DI) (Daniels, 1985) reveals that
seven keep no records to indicate which donor's
sperm is used for a particular couple, six set no limit
on the number of children each donor's sperm can
be used for, and only nine feel the child should be
told of his/her origins.
• The Adult Adoption Information Act is passed
after a seven-year campaign, enabling birth
mothers and adopted people aged 18 and over to
obtain identifying information about each other.
• The Law Reform Division of the Departm ent of
Justice publishes New Birth Technologies, an issues
paper aiming to 'encourage New Zealand ers to
decide what [the] options should be and make
submissions to government'.

1986

• Second Justice Department paper, also called
New Birth Technolog i es, summarises 164
submissions. Almost a quarter refer to the need
for some kind of'watchdog committee' to oversee
ART in New Zealand.

• Californian state courts uphold the right of a
sperm donor to sue for parental rights to the
resulting child , when artificial insemination does
not involve a doctor.

• Gamete intra -fa llopian transfer (GIFT) is used for
the first time in a New Zealand clinic.
-

- - - - -- - -- - - ~

1987

- - - - - -- - - - - - - -- - - - --

• Private ART provider Fertility Associates is set up
in May by two former members of the NWH IVF
programme, Dr Richard Fisher and Dr Freddie
Graham.
• The Department of Justice establishes the
Interdepartmental Monitoring Committee on
Assisted Reproductive Technologies (IMCART). with
representatives from Department s of Justice,
Health , Women's Affairs, and , later, Social Welfare,
Manatu Maori, and Pacific Island Affairs, to act as a
repository for information about ART, monitor
developments, and advise ministers.
• The Status of Chi Id ren Amendment Act is passed
in July to clarify legal parentage of children
conceived through the use of donated, artificially
introduced gametes. Donors have no legal
relationship and no rights or responsibilities to
these children . The Act does not require any legal
processes to transfer parentage, or any records to
be kept of such procedures or the identities of
donors . It does not deal with any other issues
relatin to ART.

1989

• A US coupl e, dividing possessions at divorce,
cannot agree on the fate of their frozen embryos.
The wife wants to have a child using the embryos.
The husband wants them kept frozen indefinitely.
• An ethical row erupts in Australia after a Perth
couple who have had quads through an IVF
programme have three of the babies fostered out .
They say they cannot cope with four children.

1990

• Concerned about the lack of a governmentinstituted system of accountability, some New

• In the UK , the Human Fertilisation and
Embryology Authority (HFEA) is established through

continued opposite page

continued opposite page

Assisted reproductive technologies timeline

Vear
1990

Overseas

Local
Zealand service providers invite the Reproductive
Technology Accreditation Committee of Australia
(RTAC) to become the accreditation body for their
clinics. RTAC, establ ished in 1987 by the Fertility
Society of Australia , provides a Code of Practice and
procedural gu id elines for accredited providers of
ART, and requires them to obtain ethics committee
approval for new and innovative practices.
• First New Zealand legal decision on a case
invo lving surrogacy. Although the commissioning
couple paid the genetic/birth mother, in apparent
contravention of the Adoption Act 1955, the court
rules that they can adopt the child, now aged
three. They have cared for the child since its birth
and the adoption is not contested by the genetic/
birth mother. Judge McAloon states that 't he issue
of surrogacy is one which should be addressed by
Parliament'.
• IVF surrogacy using donor eggs is unsuccessfully
attempted in Otago. Ethics committee approva l had
not been given. An assurance is given that approva l
will be sought in future.

1991

Sandra Coney & Anne El se

legislation to license new clinics, keep a register of
inform ation on donors and chi ldren and produce a
Code of Practice. The HFEA is the most comprehensive attempt to regulate ART anywhere in the
world.
• In California, the black birth mother of the
genetic child of a white commissioning couple seeks
visiting rights. The judge rules against her, stating
that in such cases the provider of gestation and
birth does not acquire parental rights.
• Overseas medical journals report pregnancies in
postmenopausal women , using IVF embryos
created with their husbands' sperm and eggs
donated by younger women.
• The New Jersey Supreme Court awards parental
rights to Mary Beth Whitehead, who had refused
to relinquish her daughter to commissioning couple
Willi am Stern {the child's genetic father) and
Elizabeth Stern. However, the Sterns retain
custody and Whitehead gets visiting rights. As
a result, two states out law such contracts, and they
are declared unenforceable in another three .

• Auckland Area Health Board Ethics Committee
is cr it icised by consumer groups and the Ministry
of Women's Affairs for approving the use of donor
eggs by Fertility Associates. The groups argue for
a national body to consider app licat ion s and
continue calls for legislation to govern ART.
• Katherine Cooke, contracted to bear a child for
a couple, gives birth seven weeks prematurely. The
child is not expected to live, so the commissioning
couple have decided to reduce the fees they were
to pay the mother. She tells the press that she is
'sorry to have sig ned her baby away'. (Christchurch
Press, 26 February 1991).
• Commissioned by the M edica l Council, the
University of Otago Bioethics Centre reviews the
whole area of ART in a report, Biotechnolog y
Revisited (Medical Council of New Zealand, 1991).
Many responses to the report express 'concern
about professional capture of assisted reproduction,
and professional self-regulat ion '.
• A Manatu Maori working party produces a paper
on guidelines for the use of ART. They state that the
Treaty of Waitangi requires the government to
monitor development in ART and ensure that
'indigenous ART' precepts are establ ished. Th ey
stress that 'the need to protect whakapapa within
the context of today's health risks and technological
practices must remain at the forefront of any policy
developments, accreditation processes and
legislation' {Manatu Maori, 1994).

1992

• Fertil ity Associates opens a branch in Wellington,
headed by Professor John Hutton, former head of
Wellington Hospital's public infertility service.

continued over

• A US inferti lity specialist is convicted of fraud and
perjury after it is discovered he had fathered as
many as 70 children by using his own sperm to
inseminate patients.

1992

-

- -- - --

1993

Overseas

Local

Vear

• Fertility Associates Auckl and obtains ethical
approval to use ovarian stimulation before intrauterine in sem ination of a woman using husband's
sperm.
• Fertility Associates begins usin g sperm only where
the donors are prepared to be contacted. There is a
shift from you ng, single donors to married donors.
Both th e donor and his partner are required to consent
to the donation.
--

- -- - -- --

---

• Birth of the first New Zealand chi ld conceived using
a donated egg. The procedure took place at Fertility
Associates Auckland, with the approval of an Auckland
Area Hea lth Board Ethics Committee. The donor was
another client of Fertility Associates, and had not met
the recipients.

• Publication of Proceed With Care, the 1300-page
report of the Canadian Royal Comm ission on New
Reproductive Technologies, set up in 1989 - 'the
most exhaust ive examination of the iss ues
surrounding assi sted reproduction anywhere in the
world ' (MCART, 1994).

• Regional ethics committees repo rt difficulties with
ART-related proposa ls, leading th e Minister of Health
to establish the Interim National Ethics Committee on
Assisted Reprod uctive Techno logies (I NECART).

• International outcry about a 59-year-old Briti sh
woman bearing twin s, by using donated eggs. A
62-year-old Italian woman also becomes pregn ant
by using donated eggs.

• A Northland woman,Marilyn lrwin,dies ofcerebral
infarct ion (a rare form of stroke) following infertility
tre atm ent at Ferti lity Associates. Mrs Irwin had
developed symptoms of ovarian hyperstimulation
syndrome, but had not been hospitali sed despite the
severity of he r condition. Th e Coroner makes
recommendations for the mana ge m ent of sim ilar
cases, including the need to hospitalise women with
sympt oms of ova rian hyperstimulation.

• Massive international reaction to the news th at
two resea rchers in the IVF programme at George
Washington Un iversity, USA, have clon ed 48 human
embryos (wh ich lived for six days) from 17 eggs
fertilised by more than one sperm. The researc hers
reportedly regard this as 'simply the next ste p in the
log ical progre ss ion that started wit h in -v itro
fertilization'. They be lieve thei r techn ique could
produce viable human clones within 'a m in imum
of a couple of years' (Time, 8 Novem ber 1993).

• Th e Minister of Justice appoi nts two people (Bill
Atkin , Victoria University of Wellington Law
Departm ent, and Dr Paparangi Reid , Healt h
Research er, Wellington School of Medicine) to form
the Ministerial Committee on Ass isted Reproductive
Technologies (MCART).
• MCART rece ives almost 100 submi ss ion s, demonstrating:
- extensive pu blic support for a licensin g process for
providers, and a framework devised specifically for
New Zealand
- stron g opposition to commodification of children
and commercia lisation of the reproductive process,
particularly commercial surrogacy
- strong endorsement for th e right of offspring to
know the fact s about th eir conception and birth, and
to have access to id entifyin g informat ion about
gametes donors and birth mothers.
- - - - -- - -

1994

• Minister of Ju sti ce promises 'a yea r of decision' on
ART issues (Sunday Star, 9 January 1994).
• Fertility Associates Auckland applies to INECARTfor
ethical approval to perform IV F 'compass ion at e'
surroga cy for a number of couples who have foun d
women willing to gestate and bea r the chil dren.
INE CART writes a lengthy report declinin g eth ical
approval , cit i ng ' the lack of legal and pol icy
continued opposite page

CD

• Scottish researc hers announce a plan to develop
an IVF technique us ing eggs from aborted foetuses.
British autho rit ies state that any clinic offering such
a treatm ent will lose its licence.
• A bl ack wom an is helped to have a white baby
by Italian specialists. She believes a w hite ch ild
will have a better life.

Assisted reproductive technologies timeline
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frameworks in NZ, the uncertai nty of the effects of
surrogacy on relation shi ps, and the potential of harm
to women and [to] child re n born of such
arrangements' (Daniels & Hargreaves, 1997).
• Fertility Associ ates announces introduction of
int racytoplasmic sperm injection technique (ICSI) (see
Chapt er 3).
• The Human Rights Commiss ion rules that a
decision by Fe rtility Associates Auckland to refuse
donor insemination treatm ent t o single women is
ill egal under the Hum an Rights Act, which bans
discrimination on th e grounds of marital status.
The Commission also say s that a decision by Fertility
Associates to refu se DI of a Maori woman with a
Pakeha partner, usin g sperm f rom a Samoan friend, is
illegal. Both Fert ility Associates a nd th e Hum an
Rights Comm ission call for regulation specific to ART.
• MCART report, Navigating Our Future, is publi shed.
It sees 'no need for legislation to esta blish a separate
New Zea land licensing scheme '. It recomm ends
continuation of ex istin g situation, with :
- preparation of a New Zealand supplement for RTAC
g uidelines by th e Royal NZ College of Obstetrician s
and Gynaecologists
- establishment of an 'advisory and overseeing'
body, the Council on Assisted Human Reproduction
- a clause inserted in the Medical Practitioners Act
providing that nobody can practise ART or set up an
agency or business associated w ith ART unless they
come within th e provision s of this Act
- four practices to be made illega l: cloning, creatin g
anima l/ human hyb rids, impla nting human a nd
anima l embryos in the opposite species, and selli ng
embryos or gametes.
MCART makes no recomm endation for controls or
legislat ion on surrogacy. The report is critical of
INECART's refusal of ethical approval for IVF
compassionate surrogacy and urges Fertil ity
Associates to re-apply. It does so, and INECART again
declin es approval.

1995

• IN ECART is reconstituted in April as t he National
Ethics Committee on Assisted Human Reproduction
(NECAHR).
• Th e Departm ent of Justice sets up an officials'
committee to ex plore MCART recommendations and
provide advice to government , with representatives
from Justice, Te Puni Kokiri, Women 's Affairs, Socia l
Wei fa re and Hea Ith. The committee supports MCART's
recommendation for legislat ion to make four
practices il lega l, but otherwise recommends little
act ion. Specifica lly, it does not support MCART's
recommendation for a Council on As sist ed Human
Reproduction, instead suggesting th at NECAHR take
on some extra task s. This wou ld tak e N ECAHR
'beyond the domain of ethics and into th e policy
arena ' (Daniels & Hargreaves, 1997).

• Canada ca lls for a 'voluntary moratorium' on
nine ART procedu res, including sex selection for nonmedical purposes, buying and se ll ing gametes
and embryos, com mercial surrogacy and a number
of other practices.
• In Florida , Michael and Elizabeth Higgin s have
white twins followin g IVF. DNA tests show that
Elizabeth is th e mother but Michae l, who is black, is
not the father. The couple sue.

Vear
1995

Overseas

Local
• The National Hea lth Committee publishes Cos ts
and Effectiv eness o f Infertility Se rvi ces in N ew
Zea land: A Decision Analysis. This states that funding
is needed for 3,500 new referrals each year and that
at present IVF servic es are und er-funded.

• A scientist resigns from Fertility Associates, saying
that she disagrees with a human rights ruling that has
resulted in lesbians and sing le women being given DI.

1996

• Fertility Associates Auckland is awarded the threeyear contract, formerly held by NWH , to provide
publicly funded ART services in the region covered by
North Health Regional Health Authority. Fertility
Associates tells couples they will have to wait up to
four years for publicly funded treatment. (Average
waiting time for the NWH programme had been two
years.) Questions are raised about the fate of embryos
stored by NWH. The NWH serv ic e survives in a
reduced form by providing diagnostic and assessment
services , services for patients referred from the
Midlands health region , and by catering forfee -paying
clients.
• Artemis Fertility Clinic, a private Auckland clinic,
says that the personal approach in advertising for egg
donors has proved to be very successful . Th is gives
descriptions of women and invites women with
similar traits to donate eggs.

1997

• Controversy about the destruction of stored
frozen embryos after five years, as required by UK
law. In Italy, nuns offer to 'adopt' the embryos. A
divorced woman obtains an order restraining
destruction of an embryo.
• Diane Blood (UK), aged 30, fights to use her dead
husband 's sperm to conceive, having been refused
permission by the HFEA and the court s. Her
husband did not give consent before he died . The
sperm was taken from him at Mrs Blood's request,
while he was in a coma. New Zealand fertility clinics
reveal that two local women are waiting for
N ECAH Rto consider their requests to use their dead
partners' sperm .

• Labour MP Dianne Yates introdu ces a Private
Member bill, the Human Assisted Reproductive
Technology Bill. This outlaws certain practices,
estab lish es a central register for information, bans
surrogacy and sets up an ART authority.

• Mandy Allwood (UK) announces she is carrying
eight foetuses after fertility treatment . She has
so ld her story for a six-figure sum to th e News of
th e Worl d . Specialists say her chances of giving
birth to eight live babie s are virtually nil. Ms
Allwood miscarries at 19 w eeks.

• The National Health Committee publishes a report
setting out priority criteria for access to ART services.

• Scottish scientists announce the birth of a lamb
via cloning from adult sheep.

• A severely disabled couple takes a complaint to the
Human Rights Commission after being refused
treatment by Fertility Associates. They are offered IVF
treatment at Auckland Healthcare's Fertility Plus clinic
at NWH.

• In a landmark decision , Que ens land 's AntiDiscrimination Tribunal rules that lesbian women
should be given access to donor insemination.

• Anti-abortionists express anger on learning that
infertility clinics destroy unused frozen embryos
after several years.

1998

• Canada introduces Bill C-47 to ban 13 practices
which commercialise reproduction or offend
human dignity.

• A US couple announce their intention to find a
surrogate mother to carry their dead daughter's
baby, using embryos created from her eggs
(removed before she had treatment for leukaemia)
and donor sperm .

• NECAH R says that sperm from a deceased partner
can be used only if there is written consent from the
donor and 'implications counselling' for the woman.
All such instances are to be reviewed by NECAHR.

• A couple in Iowa make world headlines by givin g
birth to sept upl ets following inferti lity treatment .

NECAHR approves the first case of gest ationa l
surrogacy having approved the practice in principle
th e previous year. Draft criteria for future app lic ations are sent to infertility clinics.

• British agency COTS (Childlessness Overcom e
Through Surrogacy) arranges for a married British
mother to be inseminated by a childless married
Dutch man. Despite British law banning
'commercial' surrogacy, she is to be paid £13,000.
Th e relationship deteriorates, and the woman offers
a childless British couple th e baby, for money. She
and her husband then decide to keep the child , as
is her right under British law.

• Protest meetings are organised by infertility
societies in Auckland because access to publiclyfunded ART services is to be rationed using criteria
similar to those outlined in the National Health
Committee report.
con tin ued opposite page

•

Canada 's Bill C-47 lapses.

con tin ued opposite page
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Local

1998

• The Minister of Justice promises legislation to :
- outlaw a number of'unethical ' practices in ART
such as cloning and animal/human hybrids
-

ban research into such practices

- set out requirements for information about
donors and offspring to be retained by providers.
• On 19 Novemb er the Minister of Justice
introduces legislation to:
- outlaw human cloning , fusion of human and
animal gametes, impl antation of human embryos
in ani mals (and vice versa }, and trading in human
gametes and embryos
-

establish NECAHR on a statutory basis

- require information about gamete donors and
donor children to be co ll ected by providers, and to
be retained by providers for 50 years after the birth
of a donor child
- require providers to forward certain types of
information to the Regi strar-General
- set out rights of access to information for
donors, donor children and their parents, with
mandatory access to donor information for donor
children aged over 18
- establish rights of complaint to the Privacy
Commissioner.

Sandra Coney & Anne Else

Overseas
• A 55-year-old, five times marri ed and divorced
Au stralian woman give s birth to quadruplets
through the use of donated embryos. Three survive;
she keeps the boy and offers th e two girls for
adopt ion .
• Mrs Blood gives birth to a healthy boy, having
prev iou sly been given permission by the UK Court
of Appeal to take her dead husband 's sperm out of
th e country for insemination.
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Defining infertility
Infertility can be defined in a number of different ways.
Currently it is usually defined by clinicians as the failure to
conceive within 12 months while having unprotected sexual
intercourse.
The use of this time-frame has been described as 'arb itrary'
(Gillett, Peek and Lilford, 1995). The definition is based on the
statistic that around 80% of all women will get pregnant
within a year if they are having regular unprotected intercourse {Knowlden and Heilman , 1990). However, many
more will get pregnant if a longer time-frame is used. After
two years, go% will get pregnant and after three years, 93%
will do so. So many cases of'infertility' are resolved if a longer
time -fram e is used.
The use of 12 months as the tim e-frame increases the proportion of people defined as infertil e. Thi s may encourage
people to see k medical ass istance unnecessa rily.
Many peopl e who seek infertility treat m ent are not in fact
infertile. One or both partners may have a child or children
from a previous rela tionship. A woman may seek treatment
not because she is infertile, but because she does not have a
male partner.
Another problem is the recent use of the t erm ' infertile
couple '. While it is not always possible to identify why a
particular couple has not produced a child, this term disguises
the fact th at in many cases where couples seek infertility treatment, only one of them is in fact subfertile or infertile.
The t erm 'socia lly infertile' (as opposed to 'c linically infertile')
could be used to describe women and men in such situations.

Causes of infertility
WHO data shows that around 85% of infertility is able to be
explained, but about 15% is unexplain ed. Female problems
account for abo ut 30% of the explained cases, male problems
account for another 30%, and in 26.5% there are both male
and female problems (WHO, 1987 quoted in Gillett, Peek and
Lilford , 1995). Anxiety about fertility can affect people's
hormones, creating a vicious cycle where stress about the failure to conceive further affects their ability to do so.

Causes of male infertility
• Hormonal problems can affect the production of
sperm.
• Problems of the testis account for 50-70% of male
infert ility (Knowlden and Heilman, 1990). Some of
these are chromosomal and congenital. Others are
th e resu lt of lifestyle factors and certain industrial
occupations . Heavy alcohol and narcotic use may
decrease sperm production.
• Prev ious infections, surgery, surgical accident,
radiotherapy and trauma can damage the organs and
vessels that produce and transport sperm.
• Sexual difficulties, such as impotence or failure to
ejaculate, can cause a failure to impregnate a woman.
•

Vas ectomy blocks sperm reaching the ejacu late.

These problems can lead to:
•

low sperm count

• poor sperm motility- the sperm are not good
'swimme rs'
•

sperm of poor shape - they cannot penetrate the

egg
• ret rograde ejaculation -the sperm enters the
bladder
•

non -production of sperm.

Causes of female infertility
• Hormonal problems can inhibit ovulation. This can
be the result of general il l health, stress, or lifestyle
factors, such as extreme changes in we ight, or regular,
strenuous exerc ise. Early menopause and specific
diseases, such as polycystic ovary sy ndrome, are other
hormon e-re lated causes.
• Gynaeco logical diseases can cause scarring which
damages reproductive organs. The commonest are
infections such as chlamydia and pelvic inflammatory
disease, and endometriosi s, in which ti ss ue from the
lining of the uterus grows on other reproductive
organs. Fibroids, where growth s distort the uterus,
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can prevent implantation of a fertilised egg or cause
recurrent miscarriages.

pregnancies miscarry, usually early on. So the pregnancy rate
can differ substantially from the 'baby in the cot' rate.

• Cervical problems such as a narrowed or scarred
cervix or very thick cervical mucous can prevent the
sperm getting through.

Live birth rates vary according to the experience of the infertility clinic, the techniques used, and the age of the woman,
as well as other factors particular to the man and woman
involved . The UK Human Fertility and Embryology Authority
(HFEA) holds th e largest database of information from ART
clinics in the world . A review conducted by the HFEA, published in 1996, found that age, duration of infertility, previous
pregnancy and previous IVF treatments were the most significant factors affect ing outcome (HFEA, 1997).

• Medical procedures and treatments such as
hysterectomy, ste rili sation, certain drugs or some
cancer treatments can also cause an inability to get
pregnant.
• Age is another contributor to infertility as women 's
ab ility to conceive reduces as they grow older,
particularly when they are over the age of 35.

Treating infertility
Some of these causes of infertility are amenable to being
treated with surgery, drugs, or lifestyle changes. For
examp le, there is a 50% chance of conception following the
repair of a vasectomy, and a 60% chance following reversal of
a female tubal ligation . Attempts at tubal repair following
scarring through infection have only a 20% success rate.
Over-exercising, extreme thinness and obesity can all
compromise women's fertility, so behavioural changes could
improve the chances of getting pregnant . Sexual difficulties
can also be helped through advice and therapy.
When there is no direct treatment to correct the problem, or
it is not modifiable by lifestyle changes, assisted reproductive technology may offer the chance of conception. It is not
properly a 'treatment' for infert ility, as it does not lead to or
repair fertility. It circumvents the problem, but the
infertility remains.

Live birth rates
Success rates are sometimes expressed in terms of pregnancies. However, about 25-30% of in vitro fertilisation (IVF)

In 1997 the HFEA reported live birth rates of 14.9% per IVF treatment cycle and 8.7% per donor insemination. Women aged
30-34 had a live birth rate of 17,2% per IVF treatment cycle,
but the rate fell with age, to 5.5% for women aged 40-44
(H FEA, 1997).
Using donor eggs increased the live birth rates whatever th e
age of the woman receiving them , as the donors are younger,
fertile women. Eggs are donated by fertile volunteers or by
women undergoing sterilisation. With donor eggs, the live
birth rate per IVF cycle was 21.9% at ages 30-34 and 17-7% at
ages 40-44 (HFEA, 1997).

Multiple embryos
The chance of giving birth from one cycle of IVF varies according to the number of embryos (fresh or frozen) transferred.
The rate is about 6.8% with one embryo and 16.8% with two
embryos. It had been thought that transferring three embryos
enhanced the rate of pregnancy even further. But recent information from the HFEA database suggests that this does
not markedly increase the birth rat e. However, it does significantly increase the risk of multiple pregnancies, particul arly
triplets. Where three embryos are transferred, nearly a third
of the resulting births are multiple births (HFEA, 1997).

Assisted reproductive technology
and related practices
_ _ _ _ _ _ _ _ __ _ __ _ _ _ _ _ __ _
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Definitions
Assisted reproductive technology (ART) can be defined as the
use of medical technology to achieve a pregnancy. Other
terms used are assisted reproduction and assisted human
reproduction.
There are a number of ART techniques. They fall into three
major categories :
1 . Techniques which use a couple's own genetic
material, that is, his sperm and her eggs. The child
that is conceived is their own genetic child. These
techniques are used where both the man and
woman have viable eggs and sperm , but there is
a problem which is preventing normal conception,
such as damaged fallopian tubes or poor quality
sperm.
2 . Techniques which use other people's genetic
material. This might be another man 's sperm, another
woman 's eggs, or another couple's embryo. The child
conceived may have no genetic connection to the
intending parent(s}, or may be related to one but not
the other. The use of eggs extracted from foetuses, or
from the bodies of women who have just died, has
also been raised.
3 . Techniques which require the use of another

woman's womb- commonly known as 'surrogacy'.
This may or may not involve ART techniques and
donated gametes, but it needs to be considered
along-side ART. The terms 'non-commercial',
'altruistic' and 'compassionate ' are all used to
describe arrangements where the 'surrogate' agrees
to take part primarily because of her prior relation ship (as a relative or friend} with the intending
parents. However, overseas experience shows that
such relationships are sometimes being created with
the sole purpose and intention of producing a child
and at the instigation of agencies who locate the
'close friend ' on request. She is paid at a similar
level to so-called 'commercial surrogates'.

ART techniques
The actual techniques vary in complexity, from the relatively
simple procedure of donor insemination (DI}, where another
man's sperm is inserted into a woman whose partner is
infertile, or who does not have a male partner, to highly
complex procedures involving the removal of eggs from one
woman, fertilisation in the laboratory with donated sperm ,
and insertion of the resulting embryo into an infertile
woman or a third woman who acts as a surrogate.

The chart on the following pages describes each major technique, listing the medical, ethical and
legal issues specific to each, and noting if there is a genetic break or not.
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Description of method

Medical Issues

1. Donor insemination (DI)
Donor insemination can be used where a ma le partner is infertile or
carries an inheritable di sease, or where the woman ha s no ma le
partner because she is single or a lesbian. Spe rm from th e donor is
placed in the wom an's vagina , cervix (neck of the womb) or th e womb
itself to achieve a pregnancy.

Possible damage to sperm from freezing (if used); ri sk
of infectious diseases from donated sperm.

2. In vitro fertilisation (IVF) using the couple's own
eggs and sperm
Afte r ho rmonal treat m ent to stimulate t he wom an's ovaries to
produce a number of eggs, t hey are removed from the ovaries, usua lly
by inserting a fine needle through the top of the vagina into the ovary
under ultrasound guidance.The woman is either under sedation or has
a general anaesth etic. These eggs are mixed with he r partn er's sperm
in a dish and placed in an incubator to prod uce embryos. From one to
three embryos (and sometimes more) are placed in the woman's womb,
in the hope that at least one wi ll implant and develop into a full -term
pregnancy. The decision on t he number of embryos repl aced is the
responsibility of the coupl e, after a full discu ssion ba lanci ng the risk
of multiple pregnancy and the risk of failure.

Safety of the stimu lation technique to th e wom an;
complication s during egg remova l and em bryo
replacement; safety for children born of technique;
w ith multip le pregnancies, higher cha nce of low birth
weight babies and prematurity; effects of embryo
freezing.

3. Gamete intra-fallopian transfer (GIFT) using the
couple's own eggs and sperm
GIFT can be used if the woman's tubes are norma l. The eggs may be
removed from the woman, mixed with her partner's sperm and quickly
replaced in the fallopian tubes in the hope that an embryo will resu lt.

Sim ilar to No

2.

4. lntracytoplasmic sperm injection (ICSI)
Eggs are removed from the woman followin g ovarian st imu lati on .
A sing le sperm is injected into t he cytoplasm of each egg, using a very
fine need le. lffertili sation occurs, the resulting embryos are transferred
into the uterus. This techniqu e is used for men with low sperm counts.
Men who produce no sperm through blockages or other testicu lar
disorders (including vasectomy) can also have sperm re moved from the
testicles so that ICSI can be used. Techniques for sperm remova l are
microepididymal sperm aspiration (MESA) and testic ul ar sperm
extraction (TESE). Prior to th e developm ent of ICSI there w as no treatment for male infertility.

Simi lar to No 2 .

5. IVF using donor eggs, sperm or embryos
The IVF tec hnique can be used usin g donated sperm or an egg
removed from another woman. If both partners are infertile, an
em bryo from another couple could be used, or an embryo could be
created us ing donor eggs and /or sperm and implanted in the woman
seeking infe rtility treatment . Th e use of eggs taken from dead
wom en or from fema le foetuses has also been proposed. This has not
occurred in New Zea land.

Sa me as No 2 above; ri sks to wom an donati ng eggs
who must unde rgo ovarian stimu lati on and surgical
re moval of the eggs.

Assisted reproductive technology and related practices

Specific legal issues

Ethical Issues

Genetic
break

Use of sperm from one donor for multiple insem inations;
payments to donor; recording of information about the donor;
access to information about donor and resulting children;
desire of donor (and donor's partner and fam ily) to be involved
with children and vice versa; consent of recipients and donor's
partners and future partners; impregnating si ngle and lesbian
women who do not intend the child to have a relationship with
its genetic father; use of sperm of dead or comatose partner
who ha s not consent ed.

Record-keeping; access to record s; legal
status of donor and socia I father (if any) ; right s
of partners of donors and recipients; rights
of donor's subsequent partners to forbid
further donations of sperm; payment;
removal of sperm whe re man cannot consent,
eg he is brain dead or recently deceased.

Yes

Multiple preg nancies; tension between cost of treatment and
number of embryos replaced; selective reduction of mu ltiple
pregnancies; status of stored gametes and emb ryos; status
of surplus embryos; cost of caring for low birth-weight babies;
use of embryos for resea rch purposes.

Ownership, use, sto rage and disposa l of
gametes and embryos.

No

Simi lar to No 2.

Same as No 2.

No

There are concerns that by using sperm whi ch normally would
not result in conceptions, children born through ICSI may be
damaged in some way. Inherited diseases such as cysticfibrosis, which are associated with ma le infertility, may be passed
on to any male offspring born.

Same as No 2.

No

Thos e in No, and No 2 above; possibility of coercion of
donors, whether eggs are retrieved specifically for donation
or the donors are themselves recipients of treatment, or are
undergoing medical treatment or abortion; payme nts to
donors; use of childless women as donors; use of donors of
different ethnicity; collecting, keeping and accessi ng information about donors and resu ltin g chi ldren; problems if donors
subsequently fa il to conceive, lose their children or reg ret the
ch ild being gestated and reared by others; psychologica l
impact on children born this way; possibi lity of siblings with
different parents; inter-generational donations; psycho-social

Lack of lega l or social father in single sex IVF;
rights and interests of child vs rights of adults;
record keeping; persona l information; use of
foetuses/dead women.

Yes

continued over
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Description of method

6. GIFT using donated eggs or sperm

Medical Issues

Same as No 5.

7. IVF using donated eggs or embryos for
postmenopausal woman
This involves treating a woman who has gone though menopause with
hormonal drugs so that she can maintain a pregnancy created using
donated gametes. Whil e a sma ll number of women suffer from early
menopause, sometimes as early as their 20s or 30s, this technique has
been used oversea s to treat women in thei r 50s and even 6os.

High risk pregnancy in older women; poss ible harm
to the foetus from drug treatment.

8. 'Contract' pregnancy or 'surrogacy', using the eggs
of the 'surrogate'
A woman called a 'surrogat e' conceives and bears a child for another
person or couple to ado pt at birth. As this woman is both th e birth
mother and the genetic mother, the terms 's urrogacy' and 's urrogate'
are misleading. Th e sperm can come from the intendin g father or a
donor. Concepti on can take place through intercourse or art ificial
insemination.

Same as No 1; risks of pregnancy and psychologica l
harm.

9. 'Gestational surrogacy'
An embryo which is ge netical ly unrelated to the 'surrogate' is trans f erred to her womb, with the aim of producing a child for others.
Implantation may not succeed at the first or any atte mpt. When it
does, to sustain a pregnancy the 's urrogate' may need hormone treatment. The spontaneous abort ion rates depend on the age of the
woma n providing the egg . Th ey range from 15% for women aged 35 to
30-40% for those aged over 40.
Since more than one embryo is routinely transferred to improve
success rates, there is a much higher chance of a multipl e birth than
with 'contract ' surrogacy, and selective embryo reduction may be
ca lled for to reduce the number of foetuses. Frozen embryo transfer
is preferred, as it is more cost effective than fresh transfer.
It is possible to transfe r two embryos created from differe nt set s of
ga metes, so th at one woman can simultaneously gestate and give birth
to babies for two different couples. This has been don e.
In most countr ies the intending parent(s) must adopt the child to
becom e its legal parent(s). although so me US cl in ics avo id this through
testing before th e birth to establ ish the child 's genetic parentage.

Combines ri sks of No 2 and No 8, plus increased risk
of miscarriage depe nding on age of egg provid er and
risks associated with multiple pregnancy.

Assisted reproductive technology and related practices

Ethical Issues

Specific legal issues

Genetic
break

Same as No 5.

Same as No 5.

Yes

Same as No 5; conception and preg nancy beyond the
natural reproductive time span for wom en; old mother and
possibility that the mother will die wh en the child is young .

Same as No 5.

Yes

effects on non -genetic parents ; sc reen in g of prospective
parents for suitability; availability of t ec hnique to single
women, sa me-sex parents, people with severe disabilities;
commodific at ion of chi ldren ; use of eggs from foetuses
or dead women.

Payment ; sc ree ning of all parti es; contro l of pregnancy;
commodification of children and child -bearing; ri sks to birth
mother; effect on birth mother; effect on ch ild ; effect on
siblin gs and other fami ly members (of su rro gate and comm issionin g coup le); possible exploitation of vulnerable or poor
women ; disputed 'ownership' of child, including possibility
of rejection by all parties; enablin g men without female
partners to obtain a ch ild; role of 'brokers'.

Combin es tho se of No 5 and No 8; can invo lve highest
poss ibl e number of parents, genetic, biologica l and social;
lack of knowledge abo ut the effect of moth er/child bonding
during th e pregnancy.

Contract iss ues; adoption by 'co mmi ssion in g
couple'; lega l relationship of child to the
various adults involved; access to inform ation .

Same as No 8.

Yes, genetic
and birth
break

Poss ibility of
genetic break,
or gestation/
birth break
depending on
th e outcome
of co ntract
and so urce of
gamet es
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Existing New Zealand law that
could apply to reproductive issues
Nadja Tollemache _ _ _ _ __ __ _ _ _ __ __ _ _ __ _

Law specific to assisted reproductive
technology
The only piece of New Zealand legislation specifically
written to cover ass isted reproductive technology (ART) in
New Zealand is the Status of Children Amendment Act 1987.
It deals only with the donation of sperm or eggs to the
intending parents.

where laws designed to deal with other issues may be drawn
on {in the absence of specific ART legislation) to deal with ART
disputes will cover a wide spectrum , and a sample of the
questions that may fall for decision is set out below to
illustrate how existing legislation might apply.
The fo llowing laws would need to be examined to see whether
they provided a satisfactory basis for a decision :
(i)

Common Law of Contract and Tort

Sperm donation

{ii)

Adoption Act 1955

Where a married woman is, with her husband's consent,
artificial ly insemin ated with another man 's sperm, the
husband in stantly becomes the resulting child's father for all
purposes, without the need for any legal proceedings. The
husband's consent is presumed in the absence of evidence to
the contrary. If the husband does not consent or the woman
is not married, the child ha s no legal father. The sperm donor
has none of the rights or liabilities of a father, unless he later
marries the child's moth er. Then he becomes the child's
legal father.

(iii)

Adult Adoption Information Act 1985

(iv)

Contraception, Sterilisation & Abortion Act 1977

Egg donation
The same rules apply to egg donors, except that there is no
provision for the woman who donated the egg to
become the child's mother, even if she marries the child's
legal father. The woman who bears the child is the legal
mother of the child .
This Act does not reflect current thinking about issues ofopenness and access to personal information. It is discussed in
detail in Chapters 10 and 11.

Other law that may apply to ART
In the absence of specific legislation,where a legal issue
relating to a situation arising out of ART has to be resolved,
some other statutes, regulations or the common law
{particularly of contract and tort) may apply. There are
also numerous decisions of the US, Canadian and Australian
courts that cou ld be used as the basis for a decision by a New
Zealand court faced with similar disputes. However the
different legis lative and social background to some of those
overseas decisions may make it inappropriate to rely on them
to form a body of precedent in New Zealand. The situations

(v)
Statu s of Children Act 1969 and Status of
Children Amendm ent Act 1987
{vi)

Human Rights Act 1993

(vii) Accident Rehabilitation and Compensation
Insurance Act 1992
(viii) Health and Disability Commissioner Act 1994
and the Code of Health and Disability Services
Consumers' Rights (Regulations 1996)
{ix)

New Zealand Bill of Rights Act 1990

(x)

Privacy Act 1993

(xi)

Health Inform ation Privacy Code

(xii) Health Act 1956 and the Health (Retention of
Health Information) Regulations 1996
(xiii) Hum an Tissue Act 1964

Questions that could arise
Consent issues
What kind of consent would be required from gametes
donors - is it in any way different to the consent required by
the Health Commissioner's Code developed under the Health
and Disability Commissioner Act 1994? Shou ld there be any
restriction on the ability of minors and those mentally
incapab le of consent to provide sperm or ova or to limit the
use to which those donations could be put? Should there be
any restriction/banning of the use of gametes from the deceased? If so, is this simply a matter of the relevant consent?

Existing New Zealand law that could apply to reproductive issues

Human rights issues
Should it be possible fo r providers offertility services to refuse
treatm ent on other than medical grounds? Wou ld a restriction on th e basis of age be permissible? Is th e provision of
f erti lity services 'the provision of goods or services' so as to
bring it within the Hu ma n Rights Act 1993? The Act makes
it unlawful to refuse to provide the services on the basis of
any of the statutory ground s for discrimination.
Section 44 of the Human Rights Act makes it unlawful to
discriminate in the supply of goods, fac ilities or services by
reason of any of the prohibited grounds of discrimination
{which are listed in Section 21 and also 52). If it is thought
that in New Zea land, ART serv ices should be limited to
heterosexua l couples, or married couples, or to women
under a certain age, or refused to single men who want a
surrogacy child, orto a disabled wom an/couple who, unaided,
would be unable to look after the child, th en legislation is
required to override the Human Rights Act in accordance with
Section 151 of that Act {which makes it subordinat e to othe r
legislation). Guidel ines alone will not have that effect.
Should such ART legislation be passed , it will need to be
revised by 31 Dece mber 1999 when, under Section 152 of the
Hum an Rights Act, Section 151 {the subordinatin g section)
expires. A particular difficulty may arise on th e ba sis of racial
or ethnic discrimination, since there have been strong views
expressed by some Maori that ART conflicts with the protection of whakapapa, and that the traditional practice of
whangai, by which an infertile woman is given a child at birth
by one of her own whanau which she can rear as her own, is
more appropriate for Maori.
Another difficulty may arise where gametes donors specify
who may be a recipient. Gametes donors are not caught by
the Human Rights Act beca use th ey are making a gift rather
than supplying goods or a service, and it is understood that
at least one provider has asked former donors to specify their
comfort with different 'lifestyles' of potential recipients of
their sperm. There is a question whether the fertility services
providers would be in breach if they enforced discriminatory
donor conditions. The converse situation also could raise
legal issues, namely where the recipients of ferti lity services
wish to specify the genetic background (race, hea lth, characteristics) and gender of the embryo to be implanted. In
particul ar there has been much debate wh et her ge nd er
se lection on other than medical ground s (to avoid genderlinked diseases) is ethica l and should be legal ly proscribed.

Consumer Guarantees Act
A further question arises whether the provision of ART is the
provision of goods or services so as to come within the
Consumer Guarantees Act? Thus, if a donor knew of any
genetic defect that was likely to affect a resulting child, and
did not disclose it, would any common law or statutory liability attach? In fact, if the child did not meet any criteria
specified by th e commi ss ioning parents, to wh at extent w ould
the provider of fertility services be liable in contract tort fo r
medical negligence, or under consumer legislation? Wo uld
there be cover for medical misadventure under the Accident
Rehabilitation and Compensation Insurance Act 1992 if there
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should be persona l injury to the mother or the chi ld ? The
rece nt case where it was held that there was ACC cover for a
wife and child who became infected by the recipient of
infected blood could well be relevant.

Property rights over embryos
What kind of rights shou ld there be over gametes or stored
embryos - if they wer e neglige ntly or accidentally
destroyed, cou ld the fe rtility provider claim dam ages aga in st
the res pon sible person or, say, on an insurance policy covering de stru ct ion of ch attels by f ire? There are se ver a l
American cases dealing wit h ' property rights ' over stored
sperm or frozen embryos.

Status of embryo issues
Does any law li mit the number of embryos that may be
created and /or tran sferred to th e commission ing or surrogate
mother? Wh ile abortion is a separate issue, it cannot be
ignored in the discussion since some of the more recent
problems, such as foetal and embryo storage, freezing and
disposal, have come to the fore with the increase in knowl edge about reproduction. There is some logical difficulty in
giving strict legal protection to an embryo co nce ived in
vitro, at least from fourteen days after ferti li sation, and
denying any protection to an embryo conceived in utero.
This issue is a lso stark ly raised by so-cal led 'se lective
reduction' of multiple pregnancy, where numerous embryos
are im planted i n order to increase the like lihood of a
pregnancy or where fertil ity drugs are use d. Select ive
reduction, from the lega l point of view, has been argued as
being outside the definition of abortion because the destroyed
foetus (at least if the reduction is at an early stage) is absorbed
into the mother's body and not expelled, so that the reduction has not 'procured a miscarriage'. If the law reform is
to regulate thi s matter, the law wi ll have to be framed in terms
of 'the death of th e foetus' rather than 'termination of th e
pregnancy' or 'm iscarriage'. Legislating for a maximum
allowable number of embryos to be in serted is another
way of partially coping with the problem. This would not
deal with the problem of multiple pregnancies resulting from
drug treatment alone.

Posthumous use of sperm
The question whether a widow could demand to be
insemi nated by the sperm of a husband who had died
after specifying he wished to be part of an IVF programme,
or who was brain-dead, cou ld raise the question wheth er the
Human Ti ssue Act 1964 cou ld app ly if the sperm were
included in the definition of'body parts'. The Act is 'an Act to
consolidate certain enactments ... relating to ... the removal of
human tissue for thera peutic purposes', and bearing in mind
the different issues that the Act was intended to cover it would
seem inappropriate to extend it to fertility services. On
the other hand, the 1997 Eng lish case of Blood v HFEA, which
related to a woman who w ished to be inseminated with the
seme n of her deceased husband, and who has ju st given
bi rth to a baby res ulting fro m th e in semi nation, show s that
nationa l laws which prohibit posthumous reproduction may
be subject t o internationa l conventions which make such
practices legal.

If a man provided semen to be used later by his wife, and then
died leaving a fortune to 'his children', could the wife insist
that she be posthumously impregnated, and if a child resulted,
would it inherit according to the will? Converse ly, if on the
death of the man without children the property went to
another beneficiary, could that perso n be displ aced by the
eventual birth of an ART child? Would it make a difference
whether it was semen that was frozen, or whether there was
at the time of death a frozen embryo ready to be implanted
at some later time? In the estate of K [1996] ACL rep 395 Tas 3
th e Supreme Court of Tasmania held that a child who
develops from a frozen embryo that is implanted after the
death of his genetic father is, upon birth, entitled to the usu a I
rights of inheritance.

Surrogacy issues
Th e acceptability of surrogacy has been much debated, but in
the absence of any New Zealand law forbidding it, there is
nothing to stop fertility services providers from arranging
surrogate pregnancies, and et hics committees have
little guidance to assist them in considering such proposals;
in fact, it is debatable whether su rrogacy now comes within
the definition of'innovative tre atm ent' so as to require ethics
committee approval at all. On e of the real difficulties is
the absence of a satisfa ctory definition of 'innovative treatment' in the National Standard by which ethics committees
are expected to do their work.
If surrogacy is considered ethically and legally acceptable, is
there any reason why it should be confined to the infertile?
Shou ld a woman who, by reason of her career or other
personal factors doe s not wish to carry her child , but wishes
to become a mother, not be able to use surrogacy if it is legal?
The Internation al Covenant on Civil and Political Rights
Article 17, to which New Zealand is a sign atory, provides that
'no one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence .. .'.
While the right of privacy has been considered to include the
right to avoid or t erminate pregnancy, consideration should
also be given to whether it includes the right to make arrangements to becom e pregnant, such as do-it-yourself donor
in se mination, condoned adultery and even surrogacy, and
whether such matters should come within th e proposed
leg islation so as, for exam pie, to give rise to information
rights.

Genetic information
Genetic information in this age of hug e developments in
techniques for DNA t est ing poses a number of compl ex
questions. The information rights of the child are dealt with
in Chapter 11 but there is also a question of other people's
possible right to inform at ion where, for exam ple, a donor's
child is di scovered to have some genetic disease. Ha s the
donor and possibly the donor's family a right to be warn ed
of such a disease?

Access to information
The question of access to information depends, of course, on
the record s which providers of artificial reproductive services
are required to keep. In New Zealand, severa l pieces of

legislation give relevant access to information th at exists (but
do not necessarily require that information be reco rded):
• The Official Inform ati on Act provide s that
official information (which is defined as information
held by a large number of named public bodies) shall
be made available on requ est unless there is a good
(i.e.statutory) reason for withholding it. Section 9
(2)(a) provides as a reason for withholding ( which
may be outweighed by a countervailing public
interest (s 9(1) ), that the withholding of the
information is necessary to protect the privacy of a
natural person, including that of a deceas ed natural
person.
• The Privacy Act 1993 gives an individu al the
right of access to personal information, subject to
defined withholding grounds ( including the right to
withhold the information where the disclosure would
involve the unwarranted disclosure of the affairs of
another individual or of a deceased individu al), and
provides rules for the coll ection, storage and use of
personal information so as to protect th e privacy of
the individual.
• The He alth Inform atio n Privacy Code 1994
provides specific rules for 'hea lth inform ation' about
identifiabl e individuals, granting an individual access
to such information about him or herself, and
regulating the collection , use, storage, correction,
retention and coding of hea lth information.
• The H ea lth Act 1956 and the Health (Re tention
of H ealth Informa tion) Regulations 1996 provide
for the safekeeping of he alth information, for access
by an individual to his/her information (Health Act,
s22 F) and for a minimum 10 year retention period
(Regs).
• The Adult Adoption Information Act 1985
establishes a mechanism (subject to a pos sibl e veto)
for adult adoptees to receive identifying information
about their birth parents, and for birth parents to
receive id entifyi ng information about their adu lt
adopted child.
• New Zealand also ha s international obligations
under the Co nvention on the Rights of the Child,
ratified in 1993, of which Article 8 states that 'States
Parties undertake to respect th e ri ght of the child to
prese rve his or her id entity, including nationality,
name and family relations as recognized by law
without unlawful interference.' Whether that includ es
the chi ld's right to know its genealogy is an
interesting question.
The qu es tion about the identification of the gamete
donor has been the subject of much dispute . Many
countries have protected the anonymity of donors for a
variety of reasons, ranging from fear that gamete donors
would not come forward unless anonymity was assured , to
protection for the providers of fertility services, to the
conclusion that if adoption provided secrecy to the gen etic
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parents, then so, also, should ART. However, a number of
countries have changed their stance e.g. Swede n {s ince 1984).
Germany (since 1989), Austria {since 1992) and Switzerland
(since 1992) no longer grant anonymity (see Chapter 6).
In New Zealand, fe rtility clinics curre ntly ke ep id entifying
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reco rds of spe rm don ors, and Maor i co nsid er this a
part icularly sensit ive matter because of t he need for
chi ldren to id entify their iwi . The As sist ed Human
Reproduction Bill provides wid e ranging info rmation access
wh ich is deta iled in Chapter 5 and Chapter 11.
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The current situation 1n
New Zealand
Sandra Coney ___ _ _ __ _ __ __ _ __ __ _ _ __ _ _

Regulation
Currently the two main bodies with specifi c oversig ht of
assisted reproductive technolo gy (ART) in New Zealand are
the Reproductive Technology Accreditation Committee and
the National Ethics Committee on Assisted Human
Reproduction.

Reproductive Technology Accreditation
Committee (RTAC)
Since 1990, RTAC has provided accreditation for infertility
services ir.i Australia and New Zealand. It is a committee of
the Ferti lity Society of Austra li a and as such provides professional self-regul ation. RTAC requires new practices to have
eth ica I a ppr ova I before they a re instituted. In 1997, for the first
time, a member of NECAHR took part in RTAC site visits as an
observer.
There has been conce rn that because RTAC accreditation is a
system based, designed and administered in Australia, it is
not entirely appropriate for New Zealand. There are differences
in health systems and legislative frameworks. RTAC expects
clinics to conform to state legi slation on ART, whereas New
Zea land clini cs have no such legislation to conform to.
The cultural contexts are also different. For instance, the
issues in counselling in New Zealand differ from those in
Australia, because of differences in our ethnic composition ,
and because there is in general much greater appreciation
here of the need for openness and for fu lly inform ed consent
by all involved . There are also questions about how effectively
RTAC can oversee clinics offshore.

• revi ew new or untried ART proposa ls of national
importance to ensure that:
- ethical aspects are considered
- rights of patients, donors and any resulting
children and participants of research are
protected
• develop protoco ls and guidelines to assist regional
ethics committees to review assisted reproductive
proposals
• provid e the Minister of Hea lth and the National
Advisory Committee on Health and Disability Services
Ethics with advice on issues relating to assisted
human reproduction.
A number of mechanisms require providers to refer new
proposals for infert ility treatm ents for ethical approval.
RTAC requires new practices to have ethical approval. In
add ition, the National Standard for Ethi cs Committees
requires clinical trials and 'innovative' practices to have ethical approval. For public providers, there are requirements as
part of their contracts with th e Hea lth Funding Authority, and
there are other requirements in the Accident Compensation
Rehabilitation and Insurance Act 1992.
However, this approach is a piecemeal one. Th ere is no
cohesive set of legal requirements , and there is a lack of
consistency in how providers view these obligations. No
body has the task of policing ART practice.

National Ethics Committee on Assisted Human
Reproduction (NECAHR)

This fragmentation has resulted in confusion and a dilution
of responsibility for ART. This was highlighted in 1990 when
an Otago provider attempted IVF surrogacy using donor eggs,
without eth ica I a pprova I. Research proposa Is have been
dealt with by university ethics committees instead of being
referred to N ECAH R. It is not known whether the practice of
using donated embryos has ever been carried out in New
Zealand, but prov id ers take the view that as this is a longestab lished practice overseas, it would not need to be
submitted for ethical approval in New Zealand.

NECAHR is a national ethics group set up in 1995 to replace
the Interim National Ethics Committee on Assisted Reproduc tive Technologies (I NECA RT}. NECAH R is req uired to:

There are also problem s around lines of accountability,
structures, resourcing and autonomy. As NECAHR was
establish ed under the Hea lth and Disability Services Act 1992,

In 1995 the Ministry of Health asked the Royal Coll ege of
Obstetricians and Gynaecologists to draw up a New Zealand
supplement to the RTAC g uidelines. Howeve r, the College
lacked the organisational ability to develop the supplement
and required assistance from the Ministry. The College also
could not enforce standards. As at May 1998, the College had
not confirmed that it would provide a supp lement.
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it reports to the Minister of Health and is serviced by the
Ministry of Health. NECAHR is limited by the fact that it has
slender resources,' is provided with only minimal secretarial
services by the Ministry, has no research resources, and meets
only about four times a year. It cannot publish reports or make
media statements without prior consultation with the
Minister of Health. Minutes of the NECAH R meeting in
October 1997 noted that the Government was changing the
committee's terms of reference to 'align them with the
Government decisions [i.e. policy on ART}.'
Structured in this way, NECAHR lacks autonomous authority
and is not in a position to take on major tasks such as public
consultation, developing policy, or providing continuous
ongoing oversight of the infertil ity treatment sector in New
Zealand.
This situation leaves th e area of assisted reproductive technology poorly regulated. NECAHR is the only local body with
a specific role in relation to ART in New Zealand but its
responsibility is confined to ethics. Yet as Ken Daniels, a
member of NECAHR, has noted, in the absence of any other
body, NECAHR 'has been left in the position of creating "de
facto" policy and this is inappropriate' (Daniels and
Hargreaves, 1997). The chair of NECAHR, Rosemary De Luca,
has also argued for wide public consultation and legislation
in some areas.
An added difficulty is that the Minister of Justice and
Ministry of Justice play powerful roles in determining what
action is taken over ART. This division of responsibilities
between health and justice, involving differing attitudes with
regard to ART, has led to a lack of positive progress in addressing many of the issues which need to be dealt with, and
conflict over decisions that have been taken. (A similar
situation exists in adoption, where oversight is divided
between the Ministry of Justice and the Department of
Social Welfare.)

Regional ethics committees
Regional ethics committees were established under area
health boards and were later transferred to regional health
authorities and then to the Health Funding Authority. Ethics
committees have no statutory status and operate according
to the National Standard laid down by the Ministry of Health.
Regional ethics committees are required to refer proposals for
infertility treatments and research to N ECAH R, a \though
N ECAH R proposes eventually to issue guidelines on the types
of proposals regional ethics committees could look at.

Providers of infertility services
Infertility services are provided in both the public and private
sectors in New Zealand. While donor insemination has been
provided by doctors for many years, the pioneer in the
provision of in vitro fertilisation (IVF) in New Zealand was
National Women's Hospital (see Chapter 1). By the end of 1997,
publicly-funded infertility services were available in Auckland,
Dunedin and Christchurch. Fertility Associates was the major
private provider, with clinics in Auckland , Wellington and
Hamilton. There was also an unknown but probably small
number of individual gynaecologists providing limited

serv ices, mainly donor insemination.
The major providers have been cautious in introducing new
procedures and have avoided controversial practices. Those
who are members of RTAC (and all but individu al gynaeco logists providing limited infertility treatments are) have been
requ ired as part of the accred itation of their clinics to seek
New Zealand ethical approval before int roducing new
technologies. This may have acted as a brake on the
introduction of new developments.
However, there are few protections in place to prevent
unethical providers setting up. There is no legislation
requiring an ART provider to be a registered medical
practitioner, or to belong to the Royal College of Obstetricians
and Gynaecologists. It would be possible for any person to
provide ART services outside the current structure without
being subject to specific controls (Officials Committee, 1995).
This situation was highlighted in 1998 when it was revealed
that a Lower Hutt woman was arranging for New Zealand
women to act as surrogates for American couples.
Anyone familiar with the American infertility scene will be
aware of the dubious ethical practices which are relatively
commonplace in a highly commercialised environment, and
the lack of protection for all the lay people involved. College
students advertise eggs and sperm for sale, and surrogacy
brokers recruit openly on university campuses. Clinics offer
a startling range of services. Single men and male couples a re
ab le to commission surrogates to produce babies for them.
Most gametes and embryo donations are anonymous, and
secrecy is the norm. At some clinics the child's original birth
certificate states that he or she was born to the genetic
parents, thus obliterating the involvement of the gestational/
birth mother.
Because of the small number of providers, entrepreneuria l ism
has not so far been a major feature of ART clinics in this
country. But as New Zealand's health services become more
commercialised , changes are likely. As new providers have
entered this highly lucrative market, there has been a trend
towards publicising new treatments (for example, sex
se lection) which could build a demand for them before they
have ethical approval. Competition creates an incentive for
clinics to be the first with new techniques.
This changing environment, with greater commercialism, adds
weight and urgency to the need for specific regulation of
i nferti Iity services.

Access issues
Access to infertility services in New Zealand has for many years
been primarily according to ability to pay. There have often
been long waiting lists for access to public hospital facilities,
so that those who can afford to pay for private services have
been able to access treatment more quickly. As treatments
are more successful for women at younger ages, waiting times
have critical significance.
Public infertility services are also vulnerable at a time when
the government is introducing rationing of services and
concepts of core health services. In many documents discussing core services, infertility services have been used as an

Sandra Coney

example of services that might not be part of the 'core'.
In 1997 the National Health Committee, which replaced the
earlier Core Health Services Committee, published priority
criteria for access to infertility se rvices(Gillett and Peek,
1997). These provided a system for awarding points to those
seeking t reatment, on the basis of criteria based both on the
possibility of a successful outcome and on social criteria. The
number of points would determine access to treatment.
The report mentioned that there could be 'exclusion factors'
- 'situations that compromise the safety of the couple or a
child ' - but said that these must be lawful, that is, they must
not breach the Human Rights Act. There should also be wide
public discussion.
The criteria included:
• age of the female partner - those under 35 years
scored highest
•

likelihood of conceiving without treatment

•

smoker or non-smoker

• social criteria, such as length of infertil ity, number
of children, previous steri li sation.
Examples given showed that using these criteria, where a
woman has a mild ovulatory defect, her husband ha s a mild
semen defect, they have been trying for two years to get
pregnant and they have no ch ildren, the woman would score
34. This would mean she might or might not be eligible for
treatment.
By contrast, where the coup le is lesbian, and the woman seeking to get pregnant is 29, with normal fertility, she would score
70, making it highly likely that she would get publicly fund ed
treatment.
The modifying factors taken into account in awarding points
included very high or very low body weight in women, on the
grounds that such weights limited the success of treatment
and were in some cases modifiable by the woman concern ed.
These criteria met with considerable disapproval from
infertility societies and others who said th ey discriminated
against certain groups of women - in particular, Maori and
Pacific Islands women, who tend to be heavier-and that th ey
did not take account of socia l and economic factors which
caused women to delay attempts at pregnancy, only to find
they were past the thre shold for treatment.

money from a waiting li st fund established by the government. These criteria appeared to be similar to th e Nationa l
Health Committee guidelines. The 600 patients on the waiting list were able to access treatment only if they were 36
years or under, had a body mass index of 32 or less, did not
smoke, and had no livin g children. This meant that over half
the people waiting for treatment would be ineligible for
assistance. Patients who did qualify on these criteria would
receive only one IVF cycle .
Two of these criteria (age and family size) appear to be
unlawful under the Human Rights Act. Body weight may
also be discrim inatory. However, as the government is
exempt from this Act, and the waiting listfund is not a Hea lth
Funding Authority initiative but a government initiative, it
appears that the Act does not apply.
These restrictions on access apply only to publicly-funded
services. Those who can afford it can access the full rang e of
services in the private sector.

Moves towards legislation on ART
Background
The need for a specific legis lative and regulatory framework
for ART has been rai sed by a number of bodies since the
mid-198os. In 1985 the M edica l Council of New Zealand, the
New Zealand Law Society, the Royal Society of New Zea land,
the Medical Research Council of New Zealand (now the Health
Research Council) and th e New Zealand Medical Association
made a joint proposal to the then Minister of Justice (Geoffrey
Palmer). They wanted a standing committee to be set up to
consider the legal, moral and social issues arising from IVF,
donor insemination and other forms of ART. In 1986, alm ost
a quarter of the submiss ion s to the Justice Department on its
discussion paper.New Birth Technologies, mentioned the need
for some sort of committee to oversee ART.
In 1991 the Medical Council renewed its call for legislation,
saying that ART was 'too sensitive an area to be left to
individual in itiative and voluntary self-regulation' (Medical
Council of New Zealand , 1991). It said that recent developments in ART made the need for legi slation urgent, to :
• cover the rights of offspring to access information
about gametes donors
• establish a licensing authority to oversee the
practice of ART and related research

The Human Right s Commission stated that the criterion on
age of the female partner 'const itutes a prima facie breach
of the [Human Rights] Act', as did the number of children a
coup le already had. It recommended that discussion
should take place with the Commission to arrive at nondiscriminatory priority criteria (Human Rights Commission ,

• resolve the question of the ownership of human
gametes and embryos

1997b).

• control research using human embryos and foetal
tissue.

The status of the Nat ion al Hea lth Committee 's priority
criteria is that they are voluntary. By April 1998, they had yet
to be adopted as they stand by any provider.
However, in early 1998 the private provider Fertility Assoc iates, which holds a contract for public infertility services in
Auckland, introduced restrictive criteria to enable it to access

• forbid the sa le of human gametes and embryos,
and certain practices such as cloning, germ line
modification , and chimera formation

The Council also recommended urgent action to draw up
legislation specifically in relation to surrogacy. It pointed out
that in many similar jurisdictions, all such practices were
covered by specific legislation.
Similar calls have been made by women's organisations in
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submission s and lobbying to governm ent for over a decade.
Infertility soc ieties have called for legis lation in speci fic
areas . Infert ility clinics have also supported the need for
legi slation, as thi s would provide them with a clear framework within which to work. The attitudes of th e public have
never been fully canvassed; however, in 1988 the need for
legislation in ART wa s supported by 80% of respondents to a
women's magazine survey (Daniel s, 1988).
Th e l ack of a legislative framework has also crea ted
dilemm as for the courts and for ethics comm ittees. For
example.in one New Zealand court case invo lving surrogacy,
the jud ge sa id that 'th e issue of surrogacy is one which should
be addressed by Par liament'. Wh en INECART decided not to
give ethical ap proval for a fertility clinic to proceed with
providin g compassionate [IVF] gestational surrogacy in New
Zealand , it too commented on th e lack of an adequate legal
framework to protect the interests of parties enteri ng into
surrogacy arrangements {I NECART, 1995). Th e Minister of
Justice, Mr Douglas Graham, then said he found INECART's
decision 'a bit odd', given th e fact that surroga cy
is not ill egal in New Zealand (Daniels and Hargreaves, 1997).
He seemed to be implying that the absence of a law should
preclude I NE CART from making restrictive decisions.

Ministerial Committee on Assisted
Reproductive Technologies (MCART)
In 19 93 M r Graha m appointed a tw o-person Ministerial
Committee on Assisted Reproductive Technologies (MCART)
to:
• find out what is happening in th e field of assisted
reproductive technologies in New Zea land
• talk to inte rested groups and ind ividu als to get
th eir vi ew s on what is happenin g here and what
should happen
• gathe r information about developments in other
countries
• report to the Minister of Justice with option s on
the way ahead for New Zealand and report on ART.
The analysis of the submissions to MCART showed a number
of con sist ent t hemes:
• there wa s a need for public control of ART
• it w as important to have a New Zealand
framework which took account of th e Treaty of
Waitangi
•

'th e paramountcy of the child was undoubted'

• there was not stron g support for surrogacy,
wheth er compa ssionate or commercial
•

commerciali sm was opposed

• the right of offspr in g to have access to inform atio n
was stres sed. 'Almo st all submissions supported
a central regi ster.'
• specific leg islat ion to ban ce rtain procedures w as
supported
• 'There was extens ive public su pport for a licens in g
process and the pros and cons of continuing to use

th e Australian system were widely discussed.'
• It w as acceptable to discrimin ate in allowin g
access to ART services but this should be
'prin cipl ed ...using publicly known and acce pted
criteria'.
M CART's report, Assisted Human Reproduction - Navigating
Our Future, was rele ased in July 1994. M any of its arg uments
did not refl ect the general tenor of submissions to it. It
adopted a libera l, hands-off position which did not reflect the
attitude of many profess iona l groups, providers, government
agencies, and non -governmental organi sations.
For instance, wh ereas the submissions showed little support
for surrogacy, th e repo rt gave qualifi ed approval to surrogacy
arrangements and saw no need for leg islation to provide more
form al control of th e present situ atio n. As surrogacy 'does
not appear t o be widespread in New Zeal and', MCART said
th ere was ' no pressing need to formulate policy on the
matter'. MCART explicitly disagreed with INECART's refusal
t o al low compassiona te surrogacy (MCART, 1994) .
MCART did believe that the state had an ob li gat ion to
regulate ART se rvices, as it had 'a n ancient and overr iding
obli gat io n to protect the interests of chi ldren'. MCART
reco mm end ed a Council of Assisted Hum an Reproduction,
with a role to advise ministers, develop policy and assist
in th e preparation of codes of practi ces and g uid elines .
Emph asis w as placed on this council cooperating and liaising
w ith provid er gro ups involved in ART.
Th e proposed counci l was to have limited powers, principally
advisory and policy-making, unlike the UK Human Fertilisation and Embryology Authority which ha s signif icant
statutory authority. Th e New Zealand counci l w as not to
be involved in licensi ng or monitorin g - thi s would remain
with RTAC. MCART sa id that th e council did not need to be
a statutory body.
MCART also recommended action 'at so me point' to prohibit
cloning, anima l/ human hybrids, impl antat ion of human and
anima l embryos i n opposite species, and th e supp ly of
gametes and embryos for mon ey - but th e supply of
gestation and birth for money was omitted.
Reaction to the MCART report wa s mixed. Some hailed it as a
st ep forward; others were disappointed that the committee
had not gras ped the need for urgency and had recommended
only limited action . In particular, th e structure, st atus and
role proposed for th e council did not ensure that it would have
th e resources , ind ependence, au thority or make -up to
adequately regulate and lead ART in New Zealand .
In 1995 the Justice Depa rtm ent established an officials' com mittee to make recommendations to Government on the
implementation of MCART 's report. Although it agreed
with MCART th at limited leg islation was needed to outlaw a
few practices like cloning, t he comm ittee saw no justification
for exempting ART from the provisions of the Hum an Rights
Act (see Chapter 9). Th e comm ittee recommended aga in st
th e establishment of the proposed council, instead suggesti ng that some of th e tasks m entioned, such as policy
development and developing codes of practice, could be tak en
on by NECAHR. One of th e reasons for supporting th e statu s
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quo was 'the cost to the ta xpayer' {Officials' Committee, 1995).
Th e main argument against legislation has been that professiona l self-regulation, based on accreditat ion and ethical
guidelines, is sufficient to protect participants . As Daniels
and Hargrea ves (1997) note, there seems to be 'a strong
reluctance of Government to legislate in th e morally contentious area of assisted reproduction'.

The 'Dolly Bill'
In 1996 Labour MP Dianne Yates introduced, as a Private
Member, he r Human Assisted Reproductive Technology Bill dubbed the ' Dolly Bill' after the first cloned sheep. The bill
sought to:
• establish a nine-member Human Assisted
Reproductive Technology Authority to licen se and
monitor clinics
• establish a central register for children born
through ART
•

out law human cloning

• ban commercial surrogacy and the sa le of human
sperm, ova, embryos and babies.
The bill had its second reading in 1997, and over 100 submissions were sent on the bill, but after that there was littl e
progress. The Minister of Health, Mr Bill English , was reported
as being concerned that the bill shou ld deal with ethica l
issues in more detail. The Minister of Justice, Mr Graham ,
clearly did not support the bill. His reasons included:
1 Some of the procedures that were banned under
the bill were 'unlike ly to be [practised] in New Zealand
in the foreseeable future'.

He preferred eth ics committees to make decisions
rath er than specific prohibitions in legislation.

2

3 He thought accreditation through RTAC was
sufficient as there are only a small number of ART
providers.
4 A New Zealand authority would be costly and there
would be difficulty appointing members because of
the limited expertise in New Zealand .
5 A code of practice that gave guidance on the
welfare of the child would be difficu lt to draft, as
people make subjective judgments in this area.
6 He preferred provider-held records rather than
centrally held records.
Mr Graham argued that as abuses were not occurring in New
Zealand, 'there is time for New Zealand to t ake a measured
approach to the question of what legis lation is necessary on
ART' {Graham, 1995).

Assisted Human Reproduction Bill
In late 1998, in response to Dianne Yates ' ' Dolly Bill', th e
Government finally introduced legislation . The Assisted
Human Reproduction Bill prohibits certain unethical
techniques, provides rights of access to information for
donors of gametes and children born through donated
gametes and affirms and slightly expands the role of NECAHR.

Prohibition of 'fundamentally unethical
activities'
These are:
•

cloning of human s

•

fusing of anim al and human gametes

• implantation of anima l or hum an embryos into the
opposite species
• use of human cells to develop procedures or
techniques for undertaking any of these activities.
The bill also prohibits payment for human gametes and
embryos. It does not cover such matters as storage periods
for gametes and embryos, ownership of embryos, a ceiling
on the maximum number of times a sperm donor can be used
or limits on the number of embryos that can be implanted.
It does not prohibit practices such as the use of foetal eggs or
eggs removed from dead women, or place limits on sex
se lect ion. Such matters eventually may be covered by
decisions made by NECAHR, but some other countries have
seen the need to legi slate on them.

Information about donors and children born
following donation
The bill stresses a policy of openness and sets up a centra lised system of inform ation-ho lding about donors of gametes
and embryos and childre n born through such donations. This
information will be held both by the provider, who has
obligations to collect it, and the Registrar-General of Births,
Deaths and Marriages. Complaints about information may
be made to the Privacy Commissioner.
People involved in ART are given extens ive information rights.
• Providers are required to collect certain
information about donors and to inform donors of
their rights and of others' rights under the act.
• Providers are required to keep information about
donors until 50 years after the birth of a donor child,
and to collect information about births resulting from
ART.
• A donor child over 18, or a parent of donor chi ld
under 18, has access to al l information held by
providers or the Registrar-General.
• A donor ch ild under 18 has access to all non identifying information.
• Providers must tell donors who inquire whether a
child has been conceived from the donor material, the
sex of the child, and whether that child has asked for
access to information.
• A donor child who asks must be told whether the
donor has asked for access to information about the
child.
• A donor child over 18 can give consent for
identifying information to be given to the donor
before the child turns 25.
• Once the child turns 25 the donor has the right to
access all information held about the child.
These right s are not retroactive, meaning that they will on ly
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apply to children born from gametes donated after the
commencement of Part 3 of the Act.

Ethical oversight
NECAHR is retained and its role expanded. Ten members will
be appointed by the Minister of Hea lth; the majority of
members must be lay people.
The functions of the committee are to:
• review ART proposals to ensure that they are
ethical, take account of the rights of people involved,
and take account of Maori and other ethnic, religious
and social views. (The Treaty ofWaitangi is not
mentioned.)
• develop protocols and guidelines for providers on
ART procedures and techniques
•

advise th e Minister of Health on issues.

If the proposal is new to New Zealand the committee must
info rm th e Minister of its advice, but cannot approve it until
the Minister is given time (two month s) to give the government's view. If the inten ded approval is contrary to the
government's view, the committee must ensu re that the
approval does not take effect until at least six months after
the comm ittee was given those vi ews. This gives time for
the government to legislate if it does not agree with NECAH R's
policy.
The bill does not categorically state that new pro posals must
be referred to NECAHR, so that the requirements of RTAC and
the Standard for Ethics Committees continue to be relied upon
to ensure th at innovative practices are referred to NECAHR.

Discussion of the bill
The Assi st ed Human Reproduction Bill addresses some of the
concern s voiced about ART in an unregulated environment
but falls significantly short of what had been hoped for.
The prohibited practices are similar to those in Dianne Yates'
' Dolly Bill'. However, there is no mention of surrogacy in
the clauses of the bill, so that the practice of surrogacy,
including commercial surrogacy and gestational surroga cy,
remains outside this proposed legislative framework. Indeed,
the bill seems to proceed from the presumption that gestational surrogacy is a legal and al lowable practice. Men and
women whose ga metes are used to create a child which is
th en carried by another woman with the intention that the
man and woman will have custody of the child are specifical ly excluded from the defi nition of 'donated gamete' wh ich
is used to define 'donor'. This could be interpreted to legitimate the man and woman as the lega l parents, whereas th e
current law categorically makes the birth mother and her
husband if she has one, the lega l parents. The bill seems to
undermine the right s of the birth mother, which under
current law supersed e those of the other parties.
The bill also has consequences for the commissioning couple.
If a gestat ion a l surrogacy arrangement col l apses, the
woman whose egg has been used to create the ch ild is given
no information rights. The man whose sperm has been used
may have some rights as the natural father. Thus the bill
creates a highly ambiguous situation for people who enter

into surrogacy arrangements.
Another odd consequence of the new legislation is that
women who g ive birth to babies not genet ically theirs
('gestational surrogates') have fewer information rights than
the people who donate gametes for use by others or than the
woman and her partner who gives birth to a baby after
donation, as the information rights conta ined in this bil l are
wider than those in the Adult Adoption Information Act which
a gestational surrogate would have to rely on. As the child
born through gestationa l surrogacy arrangements is not a
'donor child' within the meaning of the bill, he or she does
not have the same infor mation rights as the child born
through gametes donation.
Except for these omissions, the information cla uses are the
strongest aspect of the bill as th ey give specific and
extensive ri ghts to those involved in ART. They are protected
aga inst th e loss of provider-held records by the requirement
that information be passed to th e Registrar-Ge neral. These
provisions will be welcom ed by many, although they offer
nothi ng to those who have already been born th rough ART or
those who have already donated gametes, who are not even
accorded rights to non-identifying information about other
parties.
This section of the bill is discussed more fully in Chapter 11.
Although the bill gives information rights t o offs pring of ART,
there is no statement that the we lfare of the child is
paramount. The bill reinfo rces the appl ication of the Human
Rights Act when it states that 'the rights of the people involved
wil l be protected '. Without an overarching statement
about the ch ild 's welfa re, the rights of adults are again given
precedence over the interests of the child. This means that
there is nothing to prevent some of the situations that are
discussed in Chapter 9, such as cro ss-racial ART, postmenopausal conception and surrogacy arrangements involving
men.
The fa ilure to include a statement about the Treaty ofWaitangi
means that Maori interests are insufficiently prot ected .
A major omission in the bil l is the failure to establish a strong
regulatory body. Instead, NECAHR is to continue its ethica l
oversight and it is given additional specified tasks, such as
the development of protocols and guidelines.
However, there are fundamental w eaknesses in th e w ay
NECAHR is conceived. Under the bi ll NECAHR lacks
independence as it is closely tied to the M inister of Hea lth
and to the Ministry of Hea lth.
Firstly, NECAHR is to ca rry out any funct io ns that the
M inister determine s an d it must comp ly with written
directions of th e Minister. Th ere is no clear brief to act
independently, nor to lead public discussion on ART issues.
Second ly, the committee is to be resourced and serviced by
the Ministry of Health. Th is is another point at which control
can be exercised throu gh the level of resou rces and support
staff that are made availab le to th e comm ittee.
Thirdly, the provisions that allow the government to legislate
to prevent NECAHR's decisions to be actio ned are unusual to
say the least.
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The bill does not mention whether NECAHR must conform to
the National Standard for Ethics Committees. Placing
NECAHR within the national network for regional ethics
committees might have enhanced its independence and
provided a degree of needed collegiality. Although th e bill
says that half the members of NECAHR must be lay people, it
fails to define what is meant by'lay'.
The situation provided in the bill means that accreditation of
ART providers will sti ll occur offshore. No New Zealand body
is responsible for monitoring compliance with the Act, for
setting and monitoring standards, for licensing providers, for
collecting and publishing consumer information on success
rates of clinics, for promoting research into the causes of

and prevention of infertility, or for leading public discussion .
There is no section on consent issues or requirements about
counselling for those seeking treatment or making donations.
Although NECAHR is to establish protocols and guidelines it
has no role in monitoring adherence to these and no other
body is named as having this role.
Thus the bill falls far short of supp lying an overseeing body
with th e wide functions outlined in Chapter 13 of this report.

' N ECAH R's budget was $53,704 in 1996/97 and $42,400 in
1997/98

Overseas experience: What other
countries have done
_ _ __ _ _ __ _ __ _ __ _ _ ____ Nadja Tollemache

While some form of assisted reproductive technology (ART)
is practised in many countries, there is great divergence in the
legal mechanisms that have been used to control the
technology. Legislation (federal and/or state). adm inistrative
regulations, codes of practice, and court decisions have been
used to try to cope with the rapidly changing possibilities of
reproductive int erventions. Some countries have new,
comprehensive statutes sometimes coupled with regulations
or a body that issues codes of practice, while others adapt or
extend ex istin g legislation such as family law, ado ption law
or criminal law or interpret them so as to apply. At least
35 countries have legislation, regulations, or guide lines a bout
donor insemination (DI} and the situation changes constantly,
making it very difficult to make statements about the
current situat ion with any confidence that there have not
been further changes. There a re great d iffi cu !ties in establishing consistent national policies in federal syste ms where
health policy and licensing are under the juri sd iction of states,
provinces or cantons and where there may be constitutional
difficultie s in legislating for restrictions on access to treatment. That is why the United Kingdom was ab le to be
the first with its regulatory model.
Europe, with approx imately 15% of the wor ld 's population, is
said to have about 60% of the wor ld 's ART programmes. However, only ten of the 30 European countries that practise ART
have ART legis lation. But even that statement is misleading,
because a sma ll country such as Switzerland has in the last
decade legislated in several cantons, as w ell as inserting a
specia l provision in the Federal Constitution in 1992. The
only European legi slation that will be detailed below is the
UK Human Fertili sation and Embryology Act 1990, though
some general comments will be made about the European
sit uation .
In Australia there is a new statute, the Infertility Treatment
Act 1995 (which will be described below}, and the Infertility
Regulations 1997 , which both came into effect in Victoria in
January 1998. There is leg islat ion in Western Australi a
(Reproductive Technology Act 1991) and in South Au stra lia
(Reproductive Technology Act 1989 and the Reproductive
Technology ( Code of Ethical Researc h Practice) Regulations
1995). In Queensland there is the Surrogacy Parenthood Act
1988 and in Tasmania th e Surrogacy Contract s Act 1993;

al l these other Australian laws will be commented on only
generally.
The US situation would require more scope than is possible in
this chapter; suffice it to say that few states have taken
statutory action, though 21 states require that DI be performed
only by a licensed physician, thu s theoretically giving some
profes sional control. There are m any court decisions; no
attempt will be made to describe th e state of US law.
Th e so far unsuccessful Canadian attempt to legislate in
response to the massive Proceed with Ca re: Final Report of
th e Royal Commision on Ne w Reproductive Technologies is
described below.with a summary of some of the 293
recommendations of the Royal Commission.
The summa ry and examples given below are set out in order
to paint a broad-brush picture of the internatio nal scene,
particul ar ly em phasising some of th e variations that exist .
The latest legis lation in Victoria is particularly useful as a
comparison with the proposed New Zealand leg islation;therefore th e Australian situation will be considered first. Overall,
the topics of particular interest for those consider ing the
proposed NZ legi slation are:
• whether legislation or self-regulation is the better
option
• the place of codes of practice
• who is eligible for treatm ent
•

counselling

•

anonymity of donors and information rights

• whether there is any limit on the number of
children that can be produced by one donor's sperm.
The following discussion has drawn on an unpublished paper
by Sherry Franz, an ART counse llor from Canad a (Franz, 1998).

Australia
Victoria
The present Victori an legis lat ion, which came into effect in
January 1998, needs to be seen aga inst the developments of
the last 30 years.
Victoria was at the forefront of internat ional research on
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reproductive technology. The first major report in Australia
was that conducted in Victoria under the chairmanship of
Professor Louis Waller of Monash University in the 1970s.
Virtually all states followed suit. A Senate Select Committee
issued a report on Embryo Experimentation in 1986.
In 1984 the Victorian Parliament passed the Infertility
(Medical Procedures) Act (amended 1987, Regulations 1988).
It established a regulation system over the practice of in vitro
fertilisation (IVF). First, IVF could be conducted only
by approved hospitals. Secondly, eligibility was restricted in
these programmes to married (not de facto) couples, but as
amended provided that a 'married woman' includes one who
is living with a man as his wife 'on a bona fide basis' ( s-3(2)(a)(i)
and ss. 10(3)(a), 11(3)(a), 12(3)(a), 13(3)(a)). Thirdly, there was a
strict regime over the permissions necessary for the use of
donor gametes. In addition, certain procedures were strictly
prohibited (for example: germ cell gene therapy, cloning, the
mixture of human and animal gametes, and certain research
on embryos) . There was a strict regime over the records to
be kept by hospitals, including particulars of people donating
gametes, consents of those involved in IVF, the destruction
of any gametes and details of any child born.
The legislation set up a Standing Review and Advisory
Committee with a broad membership. This had a mandate to
gauge public opinion and assess medical research proposals
in order to strike the balance between the public and
private interests and give advice to the Minister. (South
Australia has similar legislative requirements by virtue of the
Reproduct ive Technology Act 1988.)

and with embryos.
3 The interests of the family should be considered:
this is why consent of the partner of patients and
donors is compulsory.
4 Infertile couples should be assisted in fulfilling
their desire to have children: the aim of all treatment
procedures permitted under the Act is to assist
couples to have a healthy child .

ThelTA
This is a body of up to seven members nominated by the
Minister and appointed by the Governor General in Council.
Its functions are to:

• administer the compiling and keeping of records
and access to them
• administer the licensing and approvals system
under the Act
•

monitor compliance with the Act

• consider requests for extension of maximum
storage period of five years forfrozen gametes and
embryos
•

review the progress of approved research

• keep records about programmes and activities
governed by the Act, within and outside Victoria
•

regularly review the ITA itself

•

promote research into the causes of infertility

In January 1998 the Infertility Treatment Act 1995 came into
effect, repealing the 1984 Act and amending various others.

• approve the import/export of gametes or embryos
to and from Victoria

Victoria Infertility Treatment Act

• perform any other functions conferred on ITA by
any legislation .

The main purposes of the Act are to:
• regulate the use of in-vitro and other fertilisation
procedures and donor insemination
• regulate research using human gametes, zygotes
and embryos

Practices prohibited under the Act
• Alteration of the genetic constitution of a gamete
or embryo
• Transfer of gametes or embryos used for research

• promote research into the incidence and causes of
infertility

• Use of gametes produced by a person younger
than 18 years, unless that person is married

• make provisions with respect to surrogacy
agreements

•

• establish the Infertility Treatment Authority (ITA)
and the Standing Review and Advisory Committee on
Infertility. The provision to create this advisory
committee was repealed by the Infertility Treatment
(Amendment) Act 1997.
The ITA has commented on the guiding principles listed in the
Act, which must be applied in the order set out in the Act:
1 The welfare and interests of any person born as a
result of treatment procedure are paramount:this is
why there are restrictions on who can participate in
tre atment procedures and why there are information
access provisions.
2 Human life should be preserved and protected: this
is why there are restrictions on what may be done to

Foetal ova may not be used in treatment or research

• Sperm, ova or embryos from a person known to be
dead may not be used in treatment procedures
• Embryos removed from the body (e.g. by 'flushing')
may not be used
• Mixing of human and animal gametes is not
allowed except for diagnostic purposes only
• In any treatment procedure the ova and sperm
from more than one man and woman may not be
used
•

Cloning is not permitted

• Experimental procedures such as transfer of an
embryo into the body of a man or animal and the
transfer of a parthenogenic ovum to the body of a
person or animal
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• Forming an embryo for other than treatment or
approved research
• Sex se lection except to avoid th e risk of
transmission of genetic abnormality to the child
• Import or export of gametes or embryos into or out
of Victoria without written approval from ITA
• Compensation other than travelling or medical
expenses to the donor of gametes or embryos
•

Paid surrogacy

• Advertising to recruit a surrogate, offer to be a
surrogate or arrange a surrogacy.

Access to treatment
This is confined to married couples or hete rosexual couples
in a 'de facto' relationship only. The woman must be
judged by a doctor to be 'unlikely to become pregnant from
an oocyte produced by her and sperm produced by her
husband other than by a treatment procedure', or a geneti cist must consider that a child the couple could conceive may
have a genetic abnorm ality.

Access to information
Acce ss is provided for the donor, the parents and the child or
child 's chi ldren. Children conceived after 1 January 1998
can obtain identifying information , and the ITA has set up
a voluntary registry and can contact previous donors to
renew consent under the new Act.

Informed consent
Both partners of the couple who are to receive treatment must
give written consent , having first provided the required information for the register, and having first received counselling
specific to their treatment . Donors and their spouse must
give written consent and provide the requ ired information for
the register and must be advised in writing of the information rights of any resulting child and its parents. If an
unmarried donor gives consent and later marries, the new
spouse may formally object to use of the gametes or any
embryos already formed and frozen and they may not then
be used.

Other Australian regulation of ART
The Australian legislation listed at th e beginning of this
chapter mu st be considered in the context of the 1996
decision of the Australian Nat iona l Health and Medical
Research Council (NHMRC) to iss ue Ethical Guidelines on
Assisted Reproductive Technology. These state that wheth er
or not required by State law, Reproductive Medicine Units
offering ART must obtain accreditatio n by a recogn ised
accreditation body. Where states have ART legislation,
that legislation takes precedence over the guidelines, but th e
guidelines clearly are an important 'gap-filling' mechani sm.
The accrediting body in Au stralia is the Reproductive Technol ogy Accreditation Committee (RTAC) which is a lso the
accred iting committee for New Zealand. Guidelines published
by RTAC cover staff, patient information, consent, laboratory
services, treatment method s, records, ethics, research,
quality control and accreditation.
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The relationship between guidelines and legislation is
important, particularly in relation to access to se rvices, since
th e 1996 decision of the Qu eensla nd Anti -Discrimination
Tribunal in JM v QFG No H38 that a wom an in a lon g-term
and stab le lesb ian relationship wa s unl awfully discriminated
against by refusal of infertility serv ic es. Since then, the
Australian Health Ethics Committee has published Ethical
Guidelin es On Assisted Reproductive Technology (1996),
noting that where access to ART is restricted by marital
status or sexua l orientation 'such restrictions may be in
conflict with provisions in the Commonwealth Sex Discrimination Act {SDA,19 84). ART programmes which may be in
breach of the SDA may seek exemption from this Act by
app licati on to the Human Rights and Equa l Opportunity
Commission' (Australian Health Ethics Committee, 1996).
Such app li cations for exemption will no doubt focus attention on the relative importance of statutory provisions putting
the welfare of the child first, and thos e restricting access to
treatment. Thus both the South Australia and West
Austra Iia Acts specify that treatment procedures a re available
to married couples, though the South Australia Act also gives
eli gibility to couples cohabiting for five years 'as husband
and wife'. The West Australia Act qualifi es a couple living
'in a heterosexual relationship'. The West Australia Act states
as its eleventh 'object' ensuring 'the prospective welfare of
any child to be born consequent upon a proced ure to which
this Act relates is properly taken into consideration.' The
South Australia Act says that 'th e welfare of any child to be
born in consequence of an artificial fertilization procedure
must be treated as of paramount importance, and accepted
as a fundamental principle in the formulation of the code of
ethical practice'. NHMRC says 'a serious regard for the longterm welfare of any foetuses brought into ex istence, and any
children who may be born as a result of the app li cation of
these technologies' is a 'practica l requirement' of ethica l and
socia l va lues (NHMRC, 1996). As already noted above, the
Victoria Act makes the welfare of th e ch ild the first guiding
principle and links this to the restrictions on access to fertility
services.

Europe - UK Human Fertilisation and
Embryology Act 1990
In the United Kingdom, where the birth of Louise Brown in
July 1978, as a result of the work of Patrick Steptoe and Bob
Edwards, is regarded as the first birth of a baby as a result of
IVF, the government set up th e Warnock Committe e to
examine the ethical and lega l issues. After almost a
decade of public debate, the Warnock Report (Department
of Health and Social Security, 1984), resulted in the enactment
of the Human Fertilisation and Embryology Act 1990. Thi s
Act tackled many is sues ar ising from the use of the new
techniques but left many unanswered.
It was designed to set up a li cens in g system and to:
make provision in connection with human embryos
and any subsequent development of such embryos; to
prohibit certain practices ... ; to establish a Human
Fertilisation and Embryology Authority; to make

provision about the persons who in certain
circumstances are to be treated in law as the parents
of a child; and to amend the Surrogacy Arrangements
Act 1985.

What the Act does
First, it states that the human embryo is entitled to some
special respect, and research in vitro is controlled. For
examp le, al l research must be licensed (section 11(1)(c)), but
cloning can never be licensed (section 3(3) (d)). Embryos
may be donated for research and are in this respect treated
as property.
There is tension in the Act between viewing the var io us
procedures it regulates as no more than aspects of science
and medicine, and accepting their wider impl ications for the
individuals involved, the resulting children and any sib lin gs
and society at large. Only certain treatments are regulated.
An autonomous licensing authority, the Hum an Fertilisation
and Embryology Authority (HFEA), is set up.
The legislators had to grapple with the problem of how the
child was to be treated, whether as the child of the couple as
though it were conceived by sexual intercourse, even though
neither parent may have provided the necessary gametes
(either the ovum or the sperm); or as though it were adopted ,
with pre-fertilisation screening of the parents for su itability
to bring up a chi ld .

The HFEA maintains a central registry of all covered treatments, children born as a result, and all semen providers.
The HFEA under the Act is charged with developing a 'code
of practice giving gu idance about the proper conduct of
activities caried on in pursuance of a licence'. The first Code
was published in 1992; it was revised in 1993 and 1995.
Guidance is given to centres on carrying out licensed
activities, and advice is given to persons seeking treatment.
The authority is not required to monitor the effects of the
procedures on the physical or mental health ofwomen , oron
the future health of children.

What is regulated by the Act
Licences may be granted only for treatment services (that is
'medical, surg ical or obstetric services provided to the public
or a section of the public for the purpose of assisting women
to carry chi ldren '). Storage, research and 'do-it-yourself'
artificial insemination are not covered. The Act covers only
fertilisation outside the body. Thus gamete intra-fallopian
transfer (G IFT) may not be covered, although the Secretary
of State has power to regulate to bring GI FT within the Act.

Banned practices
•

Practising ART without a licence.

• Use of an im al gametes or embryos in humans and
vice versa.

Access to treatment
The result was that the Act enab les the recipients of donated
gametes to be treated as the legal parents of the child without the necessity of a court order. Nevertheless, the doctor
who prov ides the service is required to take into account the
welfare of any resulting chi ld under section 13(5), and this is
spelled out in some detail in the Code of Practice issued by
the Human Fertilisation & Embryology Authority, which also
draws attention to the Parental Orders (Human Fertilisation
and Embryology) Regulations 1994 and the Parental Orders
(Human Fertilisation and Embryology) (Scotland) Regulations
1994 which deal with parental rights and obligations relating
to a child born from a surrogacy arrangement.
The main focus of the Act is on the Human Fertilisation and
Embryology Authority, which is accountab le to the Secretary
of State for Health and hence to Parliament. It is required
to lay its annual reports before Parliament. Its two most
important roles are to grant or withhold licences, and to
issue a Code of Practice which must be approved by the
Secretary of State and laid before Parliam ent.
Under the licensing scheme a Licensin g and Fees Committee
is empowered to ensure that no prohibited activities take
place and that no activities for which licences are required
are und ertaken without a licence. In order to obtain a
licence, centres must provide information about staffing,
facilities, patient information leaflets, consent forms, record
forms, operating procedures, and charges. Each site is
inspected by in spection teams, for which an inspection fee is
charged, but the main income for the HFEA comes through
annual fees charged to centres based on the numbers of
treatment cycles performed in the year prior to application.
Treatm ent and storage licences are issued for a maximum
of five yea rs.

The H FEA Code of Practice states: 'The H FEA Act does not
exclude any category of woman from being considered for
treatment', though th e Act states:
'A woman shall not be provided with treatment
services unless account has been taken of the welfare
of any chi Id who may be born as a resu It of the
treatment (including the need of that child for a
father), and of any other child who may be affected
by the birth.'

Access to information
The HFEA's register of inform ation is not avai lab le to allow
identifying inform at ion to be provided to donor children.
They can, however, apply to the register to find out whether
they may be related to th e person they plan to marry. It
would seem obvious that by that time it may be too late to
avo id serious trauma for the affected couple.

Canada
In Canada th ere has been a huge amount of work done on
reproductive technologies, but so far attempts to legislate
have not been successfu l. In spite of that the history of the
Canadian research and debates is worth considering.

Royal Commission on the New Reproductive
Technologies
After a Royal Commi ssion appointed in Ontario and examination of the issues by the Federal Law Commission, a Royal
Commission on the New Reproductive Technologie s was
appointed in 1989 and sat for five years. A massive twovolume report Proceed with Care: Final Report of the Royal
Commission on the New Reproductive Technologies was
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issued in November 1993 with 293 recommendations .
The Royal Com m ission said that it was imp orta nt that
'meas ures and safeg uards be set up to ensure th at only
t echnologies and se rvices that are ethically acceptable and
at tolerable levels of risk are offered and that they are offered
in appropr iate ways'. Several requirements are com mon to
all t he areas the Commission examined :the need for adequate
and reliable inform ation to guide po licy and practice ; th e
need for standard s and guidelines for the organi sation and
provision of se rvices; the need for effective means to ensure
comp li an ce; and th e need for accountability.
Furthe r, th e Com mi ssio n said th at because ' it is so fundame ntal to th e future of our soc iety and to us as individuals,
primary respon sibility for regulating research and t ec hnology
relat ing to hum an reproduction can not be left entirely to selfregulat ing profess ional and other bodies, but must be
assumed by government' (Vol.,, p.m).
Th e concerns of t he Commi ss io n are succinct ly expressed in
the Ca nadian Royal Commission's report. {See pages 36-46 .)
These includ e, in particular, concerns about women's reproductive health and well-b ein g; concerns by indigenous women
that their general health and access to basic hea lth care
serv ices will take second place to expen diture on new reproductive technolo gy and rese arch. Other conc ern s voiced
are abo ut the impact on children and on the fami ly and
society as a whole. {In New Zealand these concern s are equally
valid in the light of the scarce re so urces for hea lth services in
gene ral.)
It is central to the philosophy of th e report th at Canadians in
al l parts of Canad a are dealt with equally and protected
equa lly, in conformity with the fundamenta I values set out in
the Canadian Charter of Rights and Freedoms.

Principal recommendations
The most important is the recom m endati on for the
est ab lishm ent of an indep endent National Reproduc ti ve
Tec hnologies Commission charged with the primary responsibility of en sur in g that new reproductive techn o logies are
deve loped and app lied in th e nat ional public interest .
Th e ro le, funct ion and compo sition of thi s Commission are
di scussed in great detai l in Volume 1, Chapter 5 of the report.
Part Two of th e report recommends other mea sures that
would fall within the respon sibilities of th e Federal
Departm ents of He alth, Hum an Resources and Labou r, th e
Environm ent, a nd Industry and Scienc e, as we ll as the
Medical Research Council of Canada.
These recommendation s fa ll into several broad categorie s:
• recommendations directed to infertility prevention
and reproductive hea lth promotion . This includ es
addressing se xually transm itt.ed di seases, delayed
childb ea ring, alcohol use and smoking, and examining
factors in the environment and th e workplace
• reco mmendation s directed to reform of the current
process for approval and post-m arket surve ill ance of
prescr ipti on drugs
•

recommendation s co ncernin g th e funding of
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medical resea rch in such areas as reproductive health
an d hum an em bryo research
• recomm end ations about the current state of the
adoption syst em in Canad a
• recomm endations about patenting in th e context
of reproductive technolo gies.
In July 1995 th e Minister of Hea lth {then Di ane M ar leau )
announced a 'voluntary moratorium ' on nin e pract ices, but
doctors largely ignored this . In January 1996 an advisory
comm ittee on reproductive t echno logies was estab li shed and
in June 1996 Bill C-47-the Hum an Rep roduct ive and Genetic
Technologies Bill - w as introduced by the Hea lth Minister,
David Dingwall. This proh ibited 13 practices deem ed to either
co mmerciali se rep roduction or be inconsistent with the
princ iples of human dignity. Th e practices included cloning,
creatio n of anim al-human hybrids, retrieval of eggs or sperm
from cadavers or foetuses , sex se lection for non -medical
purposes, comm erci al surrogacy arrangement s, or buying and
se lling eggs, sperm and embryos. There were to be cr imin al
sa nctions again st such practices.
The bi ll was th e first step of a two-part legis lative plan. Th e
second part wa s to be derived from a position paper entitled
New Reproductive and Genetic Technologies: Setting Boundaries, Enhancing Hea lth, and would regu late practices th at were
dee med to be acceptab le 'but m ay pose health and sa fety risk s
if used improperly, or be used in way s th at are unethic al'
(media rel ease, Hea lth Canad a, 14June 1996).
The practices to be regu lated in clu ded IVF, DI , use of foetal
ti ss ue, stora ge and donation of gametes and embryos, and
em bryo rese arch. A regulatory structure was to be crea ted ,
possib ly as an age ncy separate from Health Canada, This
would licen se and in spect facilities and ensure compl iance
with regulation s. The legis lation w as also to cover information registrie s for donor s and offspring, and health
surveillance.
While there was su pport for the bill , it proved controve rsial.
Criticisms centred around the use of the crimin al code for
sa nctions, bannin g payment for ga metes and surrogacy, and
the fail ure to put in place a regu latory st ructure in the first
instance.
The bill passed two readings, but in 1997 it 'died on the order
paper' as a fed eral election had been called and all bill s not
passed were lost .
He alth Canada began drafting new legis lation after th e
election but so far nothing has been introduced . Th ere is a
possibility that a bill may be introduced before the summ er
recess (Jun e 1999).

Summary of issues dealt with in other
ART legislation/regulation
Whether legislation or self-regulation is the
better option
Th ere is a perception that leg islation on specific details of ART
is li ke ly to produce a rigid reg ime th at will be unable to keep
up with scientific progress. However, aft er trying out se lf-

regulation by the profession, and various admin istrat ive
controls, an increasing number of countries are resorting to
leg islati on. A common feature is legisl ation setti ng u p
so m e kind of supervisory body - council , committee or
authority - with th e function of public consu ltation, policy
formation, advice to th e government, and monitoring compliance with th e legislat ion or g uidelines. The setting up of
such a regime is much easier in a unitary legal system since a
federal system often ha s jurisdictional allocations to the
component states or provinces that make it difficu lt to achieve
uniform nationa l standards. The Australian regime of usin g
RTAC as an accreditation body able to prescribe standards until
state legislation is in place appea rs to have been successfu l.

singles or lesbians access to ART. At present, married or de
facto hetero-sexual couples on ly are eligible in 12 of th e 33
countries whose laws have been checked . Others give priority
to couples, and yet others make the welfare of the ch ild a
necessary consideration, so that the stability of the pare ntal
milieu becomes relevant.

The place of codes of practice

Anonymity of donors and information rights

Counselling
There is a huge range of variabi lity in the requ ireme nt for
counse lling, which is often regul at ed in guidelines and codes
of pract ice rather than in the legislation. The Victori an
legislation is interesting because the Act spell s out detai led
requirements for the counsell ing that must be avai lable.

Codes of practice have th e advantage of being flexible and
therefore much eas ier to change as circumstances change.
However, where there is a conflict with legis lation , as for
examp le wi th non-discrimin at ion provisions, codes of
practice will be in effect ive. If it is therefore considered
adv isab le to restri ct access to fert il ity services so as to
protect the param ount welfare of any resulti ng children,
legislation is indicated .

Whether there is any limit on the number of
children that can be produced by one donor's
sperm

Who is eligible for treatment

Limitation of times the semen of a parti cular donor can be

The question of who has access to fertility treatm ent is in
many countries linked to the question of the legitimacy of
the child, which in turn depends on whether both wou ld-be
parents have given the required consent. Most countries
that have legi slat ed on thi s matter have lim ited access to ART
to married couples or heterosexual couples in a st ab le
relationship: however, there is in creas in g pressure often
through recourse to non-discrim ination legislation to allow

used arises out of a fear of consanguinity - especially in small

In Europe the original rule of anonym ity has been breached
by Sweden, Germany, Austria and Switzerland. The movement to o penn ess and full d isc los ure is exemp lifi ed in
Victoria and is gaining acceptan ce.

countries; thu s Iceland import s all its sperm from Denmark.
At least eight countries have accepted the pri nciple that
limits ought to be set; th e actua l numbe r has been set at
five in Sout h Africa; six in Spain; ten in Austria and one or ten
in Germany, depending on which repo rt recomme nd ation is
accepted. Such limitation is less necessary in those count ries
where fu ll information access is given to the affected parties.

Awhina i te hangarau whakato:
Tiaki te whakapapa
Assisted reproductive technologies:
Protecting the generations

_____________ _ _ _____ _ Lorna Dyall Ngati Maniopoto
Timitatanga
The ability to be able to plan and have children if wished is
important to any group of peopl e. As Maori , we are no
different. Te Tapu o Te Whare Tan gata , which is the basis and
foundation of reproductive health, is important to Maori
today and for the future . Historically, women and land were
the two items that tribes often fought for or to obtain. The
nurturing of the development of peop le and the importance
of people knowing who they are is an integral part of th e
tikanga of being Maori and belonging to any whanau, hapu
oriwi.
Thi s paper is ba sed on th e submissions made to the Ministeri a I Committee on Ass isted Reproductive Technologies
(MCART) in 1994. It discusses some of th e important issues
for Maori in relation to access, use and protections that should
be in place to govern how assisted reproductive technologies
(ART) should be used in New Zealand .

Whakapapa
Over 100 submissions were forwarded to MCART summarising the different views of New Zealanders as to who should
have access to ART, what safeguards should be in place for
those who donate seed and benefit from new technology, and
what protections should be in place for any children born
through thi s assistance.
Although few submissions were received from Maori , the
reviewers (Dyall and Keith , 1994) noted the influence that
Maori have had in shaping non-Maori views . Many submissions emphasi sed that any child born through ART should
have the same rights as adopted children in being able to have
access to information later in life about their biological
parent(s), and contact if so wished, so that they could :
• know who they are and place them se lves in a
historical context of knowing their past
•

have information on their biological characteristics

•

be able to establish relationships with oth er kin .

Information on who you are can also be shared with future

generations. This knowl edge is important, for increasingly,
whak apapa links are deter mining Maori entitlements to
wh anau, hapu and iwi resources, such as tho se negotiated
through th e settlement ofTreaty ofWaitangi claim s.
Whakap apa also underlies th e legal requirements which are
now required to be met through the Te Turei Whenua Maori
Act 1993. Thi s Act governs Maori ownership and sale of Maori
land. Membership in a whanau , hapu and iwi is not determined by a perso n's proportion of Maori in terms of 'blood
descent ', but by knowl edge ofwhakapapa.
Knowledge and protection of whakapap a is now no longer
an important is sue for Maori only, but is an integral part of
th e values and knowledge that all New Zealanders hold as
important. It is a taonga (gift) which people wish to pa ss
on to future generation s.

Tiriti o Waitangi
Th e Tiriti o Waitangi is an important document for the
discussion and development of ART in New Zealand . It
provid es an ideal framework for determining the rights and
responsibilities of the different organi sa tions, health
professions and individuals involved in ART.
The preamble to the Tiriti o Waitangi states cle arly that its
purpose is firstly to protect th e interests of the natives or
Maori as Tangata Whenua . Th e first, second and third
articles then establish a framework for the establishment of
an ongoing partnership between Maori and non-Maori in
the governance of the country. Maori as members of whanau,
hapu and iwi maintained the right to maintain and pursu e
tino rangatiratanga and ownership over their own resources
and taonga for as long as they wish ed. It was also agreed
that Maori should be acco rded the same rights and privileges
as other citizen s, such as access to health se rvices and the
ri ght to vote as individuals.
The ability to becom e pregnant, to bear children and to have
and maintain a whanau is central to hapu, iwi and Maori
development . Any seed that is shared between people to
create life is regarded by Maori as 'tapu' or sa cred, for it
establishes relationships betwee n people, and whakapapa is
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shared.
M aor i are aware that embod ied in the Tiriti o Waitangi is the
concept of kaitiaki or guardianship. This is symbolised through
art icle two, where Maori are given the right to maintain own ers hip over their own whenu a (land), maunga (mountains),
awa (rivers), moan a (sea), and ngahere (forest).
Any developments associated w ith ART in New Zealand shou ld
take place in the context of the Tiriti o Waitangi. It provid es
a framework to ensure t he integrity and safety of all of th e
different relationships that exist when seed is shared and new
life is created, such as those estab li shed between M aori and
Government, between Crown (New Zealanders) and Govern ment, between donors and hea lth research practition ers
ass ociated with ART, between donors and parent s, and
those established among all parties when a child is born.
Any new reproductive technology in New Zealand shou ld be
carefully introduced , allow in g tim e for discu ss ion with all
parties involved , so that th e impact on all of these relation sh ips can be considered.

Ethical issues
Ethical issues surrounding ART are complex for Maori. Th e
position that Maori will take as individuals or members of
different collective group s will vary. It will be influenced by
the iss ue concerned and by previous historical influences, suc h
as tribal history, religious beliefs and views on morality, which
have in turn been influenced by the process of coloni sation .
Currently there is no one Maori vie w in relation to ART.
The position wil l vary across whanau , hapu and iwi. Con sultation with different Maori groups regard ing ethical issues
surrounding ART is therefore vital. The importance of and
requirement for consultation are incorporated in the Tiriti o
Waitangi.
No new major health technology or treatment technique
shou ld be introduced into New Zea land without full discu ssion a nd involvem ent of M ao ri. As Tangat a Whenu a,
Maori have the right to be involved throughout the process
of decis ion making , suc h as being involved in determin in g
how any new technology or hea lth practice should be used,
who shou ld have access to it, and what protections shou ld be
in place to ensure safety for all - both those who adm ini ster
the technologies and tho se who will use them.
Without consultation with M aori regarding the safeguards
th at should be in place -for example, in rel ation to the possibility of approving com mercial surrogacy, genetic cloning, or
sex specification - the impacts on both M ao ri and all New
Zealanders co uld be substantial. Maori have the responsibility to be kaitia ki not only for the ir own whanau, hapu and iwi ,
but also for all visitors or manuh iri to th is co untry.

Legislation
The Tiriti o Wa it ang i places respon sibiliti es on elected
governm ents represe nting the Crown for good governance.
Any governm ent has a responsibility to develop policies and
put in place legis lation which protects and promotes the
health and w ell-being of all its citizen s.
Th e absence of appropriate legisl at ion to gove rn the place and

practice of ART in New Zea lan d is an issue of concern.
Current practice relie s upon those involved in this health area
to develop their own st and ard s or draw upon those developed
in other countries.
St andards for recognition or accreditation of ART clinics in New
Zealand are currently based on Australian standards. Th e
values and perspectives of Australia , however, are not necessarily appropriate for New Zealand. Australia is only now
coming to grips w ith recognising the place, values and beliefs
of its own indigenous people s, and they have yet to be
consulted on the place and practice of ART in that country.
Many of the organisations and individuals who mad e submissions to MCART in 1994 reco mmended the establi shm ent
of comprehensive enabling legislation to govern th e devel opment and implem ent ation of ART in New Zea land. It
wa s also recommend ed that any legislation should take
acco unt of both M aor i and non- Maori values and beli efs.
Furthermore, any legi slat ion developed should have a speci fic
clause whi ch recognises the Tiriti o Waitangi, to ensure that
the values and beliefs of M ao ri and of all New Zealanders are
recognised and not lost sight of when new assisted reproductive technologies and practices are developed.
M aori and New Zealand ers ge nerally supported the need for
leg islation which focused on people and their protection,
rat her than on the technology itself. It was ther efo re
suggested that discus sion sho uld focus around assisted
reproductive health .
Any new legislation should th erefore focus on:
•

the importance ofwhaka papa

• the need to accord respect and dignity to thos e
individuals who donate or share seed
• the need to accord res pect for the creation of new
life and disposa l of seed no longer required
• the need to protect women who could bear
children but then have no rights to the children that
they give birth to.
Leg islation should set standards and provide protect ion for
children born through ART. They should have, at a minimum,
the same rights and responsib il ities as other children who
are born through sex.

Whangai
M any of the submi ss ions received by M CART advocated that
tradition al Maori values and beliefs for address in g infertility
and support in g the creati on of familie s should be encouraged.
It was strong ly argued, for example, that ART should not be
developed in iso latio n from othe r areas of sex ual, reproductive and family hea lth, but should be seen as part of the
continuum of options availabl e to support the creat ion of
families.
Tradition ally, M aor i have used the concept of wh anga i as one
of th e options available to address infertility and support
tho se members of the community who de sire to have or care
for children, or who require support and companionship, such
as grandparents , infertile couples and coup les unable to
conceive due to their sexual preferences. Wh anga i as a
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concept affirm s families and individuals who wish to share
their offspring to be cared for by other kin members, with their
ongoing involvement . The ch ildr en in this situation
generally grow up knowing fully who they are in terms of their
whakapapa and the reasons why their care has been shared .
Whangai ha s provided the means historically to heal family
conflicts, and to create new relationships between whanau,
hapu and iwi. Whangai is the Maori approach to adoption .
In the past it has often created conflict between Maori and
non-Maori, particularly where secrecy surrounding adopt ion
has been supported.
The sharing of kin was and is still seen today by Maori as a
taonga in which all involved have a responsibility to ensure
that the interests of the child are paramount. For whangai
to function well, howev er, it requires families to have
appropriate support structures in place and the resources
available to care and parent effectively (Te Puni Kokiri, 1995b).
For many Maori whanau and individuals, this is not a reality.
Thus if pregnancy occurs without planning or appropriate
support in place, abortion is often considered the only option
available. Whangai provides a traditional option for Maori
to address both the growing rate of abortions and the rising
rate of infertility amongst Maori.

Maori access to health services

Th ese policy initi atives both create and limit options for Maori
families. However, in recent years there has been no real
consultation with Maori to identify what proportion of the
total New Zealand population Maori would like to achieve in
the future, and therefore, what policies need to be put in place
now to achieve their desired goal. This is important now
that the Maori population is beginning to age.
Maori fertility is now just above replacement level of 2.3
children per family, and is just sli ght ly above the level of
fertility for non-Maori. Current Maori fertility is influ enced
by social norms as to what is considered an ideal family size
and what economic and social support can be anticipated to
be available now and in the future . The fertility rate for
Maori is also influenced by access to health information and
use of health services.
The avai lab le information on Maori infertility is limited .
However, it is increasingly being recognised that Maori are
more at risk than non-Maori for untreated sexually transmitted diseases and complications with pregnancy. These can
increase the risk of infertility for both men and women.
Maori are beginning to seek to use the services availab le for
assisted reproductive health. A survey carried out by one
fertility clinic in 1992 reported that 8.8% of their clients were
Maori , and th e number they saw was only the 't ip of the
iceberg' of the numbers wanting assistance (Te Puni Kokiri,

Assisted reproductive health developments in New Zealand
should not proceed in iso lation from other health and social
issues. The rising rate of Maori abortions, which is approximately twice that of non-Maori, is a matter of concern both
to Maori and to Government. (In 1992 the abortion rate for
Maori women in all age groups was 15.8 5 per 1000 women,
compared to 9.91 per 1000 women for non -Maori. The nonMaori population does not include Pacific Islands women, who
have a higher abortion rate than Maori. See Te Puni Kok iri ,

1995a).

1995a.)

Conclusion

However, the proposed so lution s to address the issue vary
betwee n Maori and Government. The government's approach
to dealing with so-cal led unplanned pregnancies in the past
has been to implement policies which improve access to
health care, provide health information, reduce the cost of
contraceptives, reduce welfare support so as to encourage
young people to be involved in some form of education or
ongoing training, and most recently (1998) to encourage
debate on a Code of Social and Family Responsibility.

For those Maori families or couples who wish to access assistance to found a family, current guidelines for access to ART
services should take account of the limited financial circumstances of Maori fami li es and individual s, the historically
limited access of Maori to health serv ice s and health
knowledge to prevent infertility, Maori values relating to
family and whakapap a links, and Maori lifestyle patterns .

Assisted reproductive technology is an important health
issue for Maori, with many ethical issues associated.
However, by working from a set of principles such as
recognition of Te Tiriti o Waitangi , the sanctity of Te Whare
Tangata , the importance of whakapapa, respect for people
who donate and receive seed , and the need to ensure that
the interests of children are protected, many of the issues that
arise in connection with ART can be addressed.

Lorna Dyall
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A Pacific perspective on assisted
reproductive technologies
Moera Douthett & Sara Bennett _ __ __ _ _ _ _ _ _ _ _ __

Pacific peoples in New Zealand

Sexual and reproductive health issues

The Pacific population is one of the fastest grow in g ethnic
minorities in New Zea land. At the 1996 census, Pacific
peoples const it uted 5.6% of the total popu lation. It is
estimated that by the year 2031, the Pacific peoples will have
increased to 7,2% of the population (Pub li c Hea lth Commission, 1994). Over 50% of the Pacific population are res id ent
in Auckland , with smaller communities in Wellington, Tokoroa ,
Rotorua, Gisborne, Christchurch and Dunedin .

When cons ide ring issues of sex ual and reproductive health ,
it is import ant to acknowledge traditional Pacific behaviours
and beli efs. Tradition al ly, issues concerning reproduction are
not spoken abo ut open ly w ithin the family or community
(Health Research Co uncil, 1993).

The majority of the New Zealand Pacific population is of
Samoa n heritage, fo ll owed by th e Cook Islands, Tonga, Niu e,
Tokelau and Fiji. In total , over 22 Pacific Islands groups are
represented in New Zealand. Although the groups have
a number of simi lariti es, there are also very distinct differences in history, soc ial st ru cture and language. According
to the 1996 Census, 57.8% of Pacific peop le resident in New
Zealand who spec ifi ed a birthplace were born in New
Zealand. Th e Pacific Islands communities represe nt cu ltural ly
and lingui stically complex soc ial groups.
The Pacific population is young when compared w ith other
population gro ups in New Zealand. It is characterised by the
majority of persons belonging to some re li gious affiliation ,
living in larger family households, and having higher rates of
unemployment. Nearly 80% of Pacific people ea rn less than
$20,000 per year (Bat hgate, 1994; Nuth all, 1992).

Pacific concepts of family
For Pacific people, the concept of 'fa mily' has trad ition ally
meant the extended family, and usually includes an integra t ion of family networks (Ministry of Hea lth , 1997) . The
extended fam ily include s grandparents and their sib lin gs,
uncle s, aunts and cousins . Decisions for an individual
member of th e family, includin g the type of hea lth care, can
often be made by a se nior member of the extended fam ily.
Each person within the family knows they have th e suppo rt
of the extended family. For some Pacific people, th e close ness
of family ob ligations may not be as stro ng in the western influ enced New Zealand setting; however, for a great many
peop le the behaviours and beliefs of the extended fami ly
stru ctu re continue to rema in a fundamenta l way of life.

When these issues are discussed, there are str ict traditional
protocols that are still adhered to in New Zealand . For exampl e, there are so me iss ues about sexual health that may not
be discussed in front of unmarried people or in groups that
include both men and women.
The Pacific commun ity in New Zealand has a high fertility rate.
However, there is little written information about Pa cific
peoples' leve ls of infertility. Infert il ity for some Pacific
families is still viewed as God 's will, an d something that shou ld
not be i nterfered with. For other Pacific fami lies it is
accepted practice to seek assistance from traditional he ale rs
and trad itio nal midwives for infertility is sues. The Samoan
tradition al method of helping an infertile woman to conceive
was for the Fa'atosaga ( the trad itiona l midwife) to massage
the woman twice a day fo ll ow in g her period. Th e fal lopian
tube was massaged into a position that was opt imu m for
receiving the ovum. The coup le were also adv ised as to the
time of the month to have intercourse. Th e Fa 'atosaga did not
claim to have inevitabl e success; however, in one vill age, four
women spoken to cla im ed to have become preg nant during
the month th ey underwent treatment (K inl ock, 1985).

Issues that impact on the sexual and
reproductive health status of Pacific
women in New Zealand
Statistically Pac ific women in New Zealand hav e been
identifi ed as:
• having th e high est rate of unpl anned pregnancies
and abort ions
•

being th e most infrequent users of contraception

• more likely to receive services only at the time of
childbirth
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• having a stillbirth rate 34% higher than the
national average (measured between 1988 and 1991)
(Mini stry of Health, 1997).
Research also indicates that exposure to sexually transmitted disea ses (STDs) through the non-use of barrier methods
of contraception (ie. condoms) may increase some Pacific
wom en's chances of infertility. Chlamydia and gonorrhoea
are th e most common STDs seen among Pacific people .
Infection with an STD in adolescence significantly increases
the chance of reproductive health problems in the future, and
is particul arly associated with infertility in later life (North
Health, 1997).
In addition , for Pacific women, cervical, uterine and ovarian
cancer m ake up a quarter of cancer reg istrations. These
diseases have bee n linked to decreased fertility. Although
the available data is limited, it appears hi ghly probable that
infertility m ay become an increa si ng iss ue of concern for
Pacific peop les w ithin New Zealand. Th ere are a number
of Pacific wome n presently seeking treatment at infertility
clinics in the Auckland region .

Approaches to infertility
Traditionally, children in Pacific familie s have been regarded
as th e w ea lth of the family. When a couple were unable
to have children of their own, a child from another member
of th e exten ded family was given to th e couple to raise as
their own . Status in many Pacific communities is very
import ant, and an indi vidual 's status was oft en decided
before birth. In the case of an adoption w ithin a hig h-status
extended fam ily, th e child 's genealogy was discussed and
match ed by the elders of the families involved. There are also
many anecdota l exa mples of adoption by infertile couples.
Tradition ally, such adoptions were informal and generally
openly ac knowl edged by both the birth parents and adoptive
parent(s). A key concept in this type of adoption is knowledge:
that all th e parties involved know th e familial history of the
child. Links to familial history and a sense of belonging
are maintained through the extended fam ily network .
However, a number of factors may serve as barriers to Pacific
peoples in New Zealand accessing thi s trad ition al approach .
First, in contrast to the situation in the Pacific Islands, adoption for Pac ific people in New Zealand is less eas ily available.
Adoption s within the New Zealand context are formally regulated by th e Department of Social Welfare. If the child is to
be adopted from the Islands, even if the child is a member of
th e couple's ext ended family, a formal adoption will require
th e co upl e to complete adoption form aliti es in the Island
country as well as in New Zealand .
A further barrier to the use of traditional methods of
adoption for Pac ific families is th e increas ing rate of intermarria ge, both within different Pacific groups and with other
ethnic gro ups. Traditionally adoption ha s come from within
the extended family of one member of th e couple, who have
generally bee n from the same Island population. The birth
parents and soc ial status of any adopted child or children were
carefully defin ed and recorded by th e exten ded family. However, a dil emma arises with couples of different Pacific

heritage: from which partner's extended fa mily network does
the coupl e see k to adopt a child? This is furth er complicated
if one partner is from a non-Pacific background . Consequently,
infertile Pacific people are increasingly see king to make use
of t ec hnological approaches to infertility, or assisted
reproductive technology (ART).

Assisted reproductive technology some considerations
The deci sion to seek treatment through ART may be fraught
with a number of complexities for a Pacific person. For a
great m any Pacific women, publicly fund ed ART is unavailable
because th ey do not meet the criteria for treatment. Many
Pacific women are known to be over th e reco mmended body
mass ind ex, making them in e li g ibl e for treatment . A
recent nutrition research project in three Auckland Pacific
Islands churches showed that 65% of th e women were
significantly overweight, with a body mass ind ex of more than
30 (Swinb urn, 1997). There are a number of resea rch projects
studying th e differences between Pac ifi c and non-Pacific
peoples in relation to this issue, as th e criteria for Pacific
peo pl es m ay need to be viewed differently.
If the Pacific woman is eligible to go on a programme, then
there are a number of factors to be con sid ered. The donation
of gametes for a Pac ific person involves more than the
obvious physical considerations . By making th e physical
donation of sper m or eggs, the donor is also donating a part
of th eir fam ili al heritage and socia l stan din g. Anonymous
donation is therefore less likely, as the donor is gifting their
familial her itage to an unknown reci pi ent who may not sufficiently valu e or acknowledge such a gift . However, the
suggestion of a register to record inform atio n about donors
is also problem atic, with potenti al impli cations for the donor
at some tim e in the future. Furthermore, if an individual
wishe s to make a donation of gametes without their extended
family and wider community of origin being aware of this
donation, a central register of donors is potentially a threat
to th eir anonym ity.
Mod els of ART that may be acceptable to Pacific people
involve using gametes obtained from th e infertil e couple.
The continuity of familial heritage is th erefore m ai ntained for
the family m embers. The use of surrogacy (most commonly
a surrogate birth-mother who is a family m ember) may be
also a more acce ptable technique, as it most closely approxim at es traditional responses to infertility. All of these
techniqu es enable the genetic and family hi story of the
resultant child to come from the gene pool of the
couple's exte nd ed family, if not from the infertile couple
th em se lves.
Th e t ec hn ologica l advancement of ART raises a number of
issues that have not historically had to be considered by
Pacific communities. Infertility is not wid ely discussed. The
issues around cervical cancer and screening, with the training of educators who met with community groups to openly
discus s th e iss ues, have led to more accepta nce by the different Pacific communities of discu ssio n of iss ues of sex ual and
reproducti ve heal th. There are also pilot programmes on

sexual health. These projects are in response to the high rate
of unplanned pregnancies and high rate of abortions within
the Pacific communities {Ministry of Health, 1997).
The communities are slowly accepting that these issues need
to be discussed . The issues around infertility and the use of
ART are seldom known about , and even more seldom
discussed. The issues related to IVF and other practices, such
as the gathering of ova from deceased women and/or
foetuses, have more than likely not been discussed at all
within the communities . These and other issues need to be
debated in detail within Pacific communities before any
definitive statements may be made.
A number of factors will influence this debate, including the
shift of New Zealand-born Pacific peoples towards more
western influences, and the increasing access to tertiary
education. For example, traditional opposition to and ignorance about technological approaches to infertility may be
tempered when faced with the possibility of the demise of a
family line. Broader social factors will also influence the

debate within Pacific communities, including an increased
desire by some members of Pacific communities for more
access to mainstream medical technologies, in addition to the
more traditional approaches.
A further consideration is the functional cost associated with
using and accessing this service. The service is presently
partly publicly funded and partly funded privately by service
recipients, with couples paying approximately 50% of the cost
of services themselves (Gillett and Peek, 1997). This may be
approximately $10,000 for up to six stimulated IVF cycles .
Pacific peoples in New Zealand are often in the lowest socioeconomic status groups, and are therefore highly unlikely to
be able to afford to purchase this service. Although the
overall numbers of infertile Pacific peoples are likely to be low,
it can be anticipated that a large proportion will be
financially unable to purchase the services to attempt to
address their fertility concerns. A more complete economic
analysis of the implications of financial barriers for Pacific
peoples needs to be undertaken to contribute to the ongoing
debate about ART.

The rights and interests
of the child
"-
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Assisted reproductive technology (ART) creates potential
conflicts between the often passionately held desire of
women and men to be parents, and th e interests of the child
they wish to create. Those seeking to be parents are often
strong advocates for themselves, and in New Zealand, they
are protected against discrimin ation by human rights
legi slation.
But who advocates for the child? Thi s sect ion exp lores the
concepts of the human rights and the interests of th e child,
and discusses what might be done to protect these.

Human rights legislation in New
Zealand
Th e major relevance of New Zealand 's human rights legislation to ART is with regard to access to ART services. The
Hum an Rights Act 1993 states that it is ill ega l to discriminate
in the provision of services on the grounds of sex, marital
status, religious or ethical belief, colour, race, national or
ethnic origins, disability, age, political opinion, employm ent
status, and sexual orientation. Section 97 of the Human
Rights Act contains a provision to all ow deviations from the
Act where there is a 'genuine justification' for doing so.
Essentially this leaves it up to providers to make judgements
in particular cases. There are no guidelines to assist providers
in making such judgements. Decision s by clinics to decline
particular cases would have to be defend ed by them at their
own cost. The ultimate decision would lie with the
Complaints Review Tribunal, the tribun al that adjudicates on
the Human Rights Act . This avenue ha s never been tested in
the field of ART.
In 1994 th e Ministerial Committee on Assisted Reproductive
Technologi es (MCART) concluded that there was no need to
alter the Human Rights Act, except perhaps to make it clear
that the Act applied to pri vate as well as public providers.
MCART did raise the option of inserting a 'co nscience
claus e', so that providers could decline to provide services, but
was not enthus ia stic about this, cautioning aga inst treating
ART differently'from the rest of the community'.
The officials' committee which studied MCART's report did not
support any alterat ion to the Hum an Rights Act. It said
that ART providers 'must consider each case according to its

~
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own merits' and then defend refusa Is und er section 97 of the
Act. The officials' committee said that any'g uidelines for nondiscriminatory service provision could be of a genera l nature
on ly '. It left consideration of these to th e Human Rights
Commission (Official's Committee, 1995). Guide lin es have not
been developed by the Commission.
Thi s situ at ion leaves responsibility with the providers, who
have not soug ht such a role. They are being asked to make
judgements about the suitability of candidates for ART, yet
they do not have either the training or th e criteria to make
these deci sions. It is also possible that within commercial
markets, the incentive to attract customers conflicts with a
requirement to protect the greater public interest. Providers
would also incur costs in going through the process of
defending refusals, which i s incomp atible with their
business orientation. In the few case s where providers
have refused to provide services (on occasions citing the child's
'best interests'), the services have ultimately been provided
after intervention by the Hum an Rights Commission.
There is also an argument that section 97 of the Human Rights
Act was never designed to be used as a kind of'let-out' clause,
and that it would be preferable to enact legislation to override the Human Rights Act. The Act is subordinate to other
legislation and cannot take precedence where a conflict
exists. This would enable ART to be governed in a more
consistent a nd accountable w ay. The Human Rights
Commi ss ion has on several occasion s sa id that it would
welcome suc h legislation.
Without comprehe nsive, specific legislation on ART, the
Hum an Rights Act is pa ramount, and there appears to be
littl e enthusiasm among officials for altering the status quo.
The recently introduced Assisted Human Reproduction Bill
does not alt er this si tuation as it reinforces the need to
protect the (unspecified) rights of those involved without any
countervailing statement about children's welfare.

ART cases at the Human Rights Commission
The Hum an Rights Commission ha s dealt with a number of
inquiries and complaints in relation to access to ART. Under
the earlier Human Rights Commi ssion Act 1977, the Commission investigated a complaint brought by a lesbian woman
who claimed she had been refused donor insemination (DI)
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by a private fertility clinic. The ground at that time was
marital status, rather than sexual orientation. The clinic
was not taking a moral stand, but stated that it wanted
clarification of its position with regard to such requests. The
Human Rights Commission upheld the complaint and the
clinic provided the treatment.
Under the Human Rights Act 1993, the Human Rights
Commission has received two formal complaints regarding
ART. One was made by a couple with disabilities who had been
refused treatment by Fertility Associates in Auckland, on the
grounds that it was not in the child's best interests . The
man had a joint-seizing condition called arthrogryposis
multiplex congenita, and the woman had cerebral palsy.
The Commission adopted a consultative approach, bringing
togeth er experts in various fields, as well as the complainants and th ei r friends who said they would provide support
in rearing the child. Following this consultation, the couple
was given treatment at Auckland Healthcare's Fertility Plus
clinic, and the complaint against Fertility Associates wa s
dropped.
The most recent complaint involved a refusal to provide IVF
surrogacy. The complainant arg ued that she was being
discriminated against on the basis of disability (she had no
uterus). As no clinics were able to provide in vitro fertilisation (IVF) surrogacy at that time, because the procedure
did not have ethical approval, it was the Commission's
preliminary view th at there could be no discrimination
(Human Rights Commission, 1997a).
However, in mid 1997, the Nat ion al Ethics Committee on
Assisted Hum an Reproduction (NECAHR) approved in principle the practice of non-commercial surrogacy using IVF,
subje ct to guidelines which were to be laid down by it.
NECAHR sa id that it would in future proceed on a case-bycase basis (see Chapter 10).

Overseas human rights law
In general, New Zealand has adopted more liberal approac hes
to access to ART than most comparable countries. In a number
of states and countries (eg, most Australian states) ART is
confined to married and heterosexual couples. There are
very few cases from overseas jurisdiction s involving challenges
to human rights agencies around access issues. Those which
have arisen have involved discrimination on th e grounds of
sex ual orientation and marital status.

International conventions
The 'right to a family'
The right 'to marry and to found a family' (in Article 16 (1) of
the Universal Declaration of Human Rights, Article 23 .3 of
the Internation al Covenant on Civil and Political Rights, and
Article 10 of the Internat ion al Covenant on Economic, Social
and Cultural Rights) is someti mes invoked in support of
unrestricted access to ART. However, th is right was formulated
to address the situation of people in extreme situations, such
as those prevented from marrying by Nazi racial policies,

rather than the right of adults to access medical treatment
to create a child.
The 'right to a family' is often referred to as a ' negative' or
' liberty' right, in that it states that couples must not be
obstructed if they wish to found a family, rather than a 'positive' right or entitlement. A positive right is a claim to
some form of assistance and to resources to exercise the right.
Reporting to the Canadian Royal Commission on the New
Reproductive Technologies, Professor Rebecca Cook said that
research was needed to establish the powers and limitations
of the articles expressing these rights (Cook, 1991).

Women's rights
The Convention on th e Elimination of All Forms of Discrimination Against Women (CEDAW) says that states must ensure
that women enjoy ' rights to decide freely and responsibly on
the number and spacing of their children and to have access
to the information, education and means to ena bl e them to
exercise these rights' (Paragraph 16(1)(e)) . Thi s could be
interp reted as offering some support for women 's right to
access ART services. However, in general this right ha s been
interpreted to mean such things as freedom from coercive
sterilisation and abortion, access to contraception and
abortion, and information about them.
Looked at together, these internation al conventions emphasise freedom from interference in marriage and procreation ,
rather than necessarily providing ground (or basic) rights to
procrea t e, to have reproductive ass ista nee, or to have i nferti 1ity treatment funded (Shanner, 1995).

Relevance to New Zealand
The international conventions cited above are not directly
enforceable in New Zealand, but they have a political and
moral influ ence and New Zealand must periodically report on
its compliance with them. They do carry some weight in
legal proceedings. In recent years there has been increasing
awareness in New Zealand and other Commonwealth
jurisd ict ion s that local decisions should be in harmony with
international hum an rights jurisprudence, and that international human rights laws provide principles for dealing with
gaps in the common law and ambiguities in national legislation (Kirby, 1995).
A landmark New Zealand case was Tavita vs Min ist er of
Immigration and Attorney General (1994, 2, NZLR 257) where
the Court of Appeal judges sa id that the failure of domestic
laws to mention internation al hum an rights norms and
obligations did not mean they could be ignored.
In a recent court ruling,ajudge overturned a decision by the
Accident Compensation Corporation not to pay for fertility
treatment for a man who was tetrap legic as a result of an
accident. The judge cited provisions within the Accident
Rehabilitation and Compensation Insurance Act which give
claimants a right to rehabilitation to lead as normal a life as
poss ibl e. The judge said that having a family would assist
in th e man's rehab ilitation. He also said the man should not
be denied 't he right to a family' (New Zea land H era ld, 11
February 1998).

The rights and interests of the child

The Human Rights Act and the rights of
the child
New Zealand's adoption experience, the prominence given to
health consumers' rights, and the importance to Maori of
whakapapa have led to a more enlightened attitude towards
issues of knowledge of one's genetic links than exists in some
other countries. Local fertility clinics wh o offer openness
between donors and recipients report th at t heir counterparts
overseas are often amazed at these practices.
Despite thi s genera l recognition of the child's right to know
about its ge netic links, there has be en sca nt formal
con sideration of th e child 's rights in ART. In the absence of
legislation defining the parameters of ART in New Zealand,
hum an ri ghts legislation has tend ed to supersede consideration of the ri ghts and best interests of th e child. The adults'
interests are defined, but not th e child's.
Although it supports the right of offsprin g to information
about their background, the Hum an Rights Comm ission has
generally seen its role as facilitating access to ART services.
The Commi ssion's approach has been supported in reviews
of ART. M CART and the officials' committee made passing
reference to th e 'interests of potential offspring', but both
sa id th at ART w as essentially no different from other areas.
Inferti lity clinics in New Zealand have gradually liberalised
their criteria for accessing ART services. In th e ea rly years of
IVF se rvices, on ly married couples were eligible, and de facto
couples and sin gle people were by and large excl uded. More
rece ntly, some fert ility clinics have taken the position th at
those who ca n pay should be able t o access services, and it is
not up to the clinics to judge aspi rin g parent s.
Relaxing public attitudes towards lega l marriage and changed
notion s of wh at constitutes a family, as w ell as the decisions
m ade by the Human Rights Commi ss ion, mean that the
restrictive practices of th e past are no longer followed . These
social and lega l changes have cons iderably broadened th e
criteria for access to ART so that virtually any person could
expect to have access to services. For example:
• At present a couple could use gametes or embryos
th at w ere racial ly different from th emselves. The
Human Ri ghts Commission has st ated that denying a
person treatment because no sa m e-race donor is
available would constitute discrimination.
• A postmenopausa l wom an could seek treatm ent
with donated gametes. The Human Rights
Commission has said that withholding services from
such women wou ld constitute discrim ination.
• Now t hat N ECAH R has approved on e case of IVF
surrogacy, future refusa ls could be open to challenge
under th e Human Rights Act. The Human Rights
Commission has pointed out that under th e Act, it
would be illega l t o prohibit a man or men from
contracting a w oman to bea r a child for him/them.
This raises th e possibi lity that a paedophi le cou ld
contract a woman to bea r a child. Such practices have
occurred overseas.

The legal vacuum
Th ere are problems in narrowly applying human rights
legislation in the field of ART. New Zea land 's human rights
legislation was not drafted with a vi ew to covering ART,
but with other types of discrimination in min d.
The Human Rights Act covers only those over t he age of 16.
In thi s con t ext it is difficu lt to addre ss the impo rt ant
questi on of the competing rights and interests of the chi ld,
as the ch ild is not yet eve n con ceived . Other areas in which
the Human Rights Commission applies the law do not involve
the deliberate creation of a person and t he need to protect
that person's rights and interests.
In ART the rights and int erest s of potential or actual parents
may be in conflict w ith the rights of the ch ild. An obvious
examp le is th e desire of some parents to kee p secret the
m anne r of th e chi ld 's birth and also know ledge of th e ch ild 's
genetic links or whakapapa. In New Zea land, t his secrecy is
supported by the Status of Children Amend ment Act 1987 (see
Chapter 11). There is no protection for the right of a child to
learn of its origins and genetic links, unless the child knows
he or she is adopted . In that case the adopted child has
rights t o access personal information. This situation would be
partly rem edied by the proposed Assisted Human Reproduct ion Bill which gives offspring rights to informati on about
donors, but as th ere is no requirement for children to be told
how they w ere conceived, the child of pare nts w ho do not t ell
would be unable to exerci se those rights.
Mention is mad e in some Human Rights Comm ission repo rts
on ART of th e 'rights and welfare of the child', and the statement is made that 'the child 's interests are paramou nt'.
No work has been ca rr ied out to explore what these statements m ea n in th e area of ART by th e Hu man Rights
Commission or any othe r New Zealand agency.
NECAHR is req uired in its current terms of reference to
'ensure that rig hts of pati ents, donors and any res ulti ng
chi ldren and participants of research are protected'. However,
NECAHR does not have any statement of what th e ch ild's
rights or best interests are t o guid e it in its work. Not only are
th ere no stat ement s of w hat th e chi ld's best interests are;
there is no body cha rg ed with repre sent ing the child 's
interest s. In ART pol icy developments, eth ica I decisions, or decisions in individual cases, agencies represent th e interests of
adults. There is no requirement that a person or body competently represent th e interest s of the ch ild . The proposed
Assisted Human Reprodu ction Bill does not seek to rem edy
this situation; it makes no mention of th e welfare of the child.
It see m s th at little wo rk has been done in explaining what
the rights of th e child and t he best interests of the child are in
ART in genera l, and none specifically with in t he New Zealand
context . Whil e a number of agencies have discu ssed the
need for such work to be done, no one has taken a lead in
carrying it out.
In t his vac uum , whi le t he paramountcy of th e child 's
interest s is ment ioned, the interests of adult s t end to be
emph as ised. The se are we ll defined, be ing embodied in
st atutes.
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The responsibility of the state and
health professionals

Convention on the Rights of the Child
ARTICLES RELEVANT TO THE CHILD'S RIGHTS IN

It is sometimes argued that the state shou ld have no particular involvement in ART arrangements, and that no requ irements should be made of assisted conceptions that do not
apply to normal conceptions. However, it is generally
accepted that the state must take responsibility for the
welfare of children who might be born through ART, as it
does for children who are to be adopted, where the state sets
criteria for and assesses the su itabi lity of parents. While th e
state and its agencies do not lightly interfere in what families
do, they have an over-arching responsibility for children 's
welfare. They could not condone the deliberate creation
through medical interve ntion of children who will live in
unsatisfactory sit uations or who might be seriously trauma tised by the manner of their conception.
Whereas in normal human sexual relations, no one but the
man and woman are responsible for the creation of the child,
ART requires the assistance of he alth professionals. This
places a responsibility on those governing medical practice,
and possibly funding it, to ensure that the outcome is in the
best interests of the child created . It can be argued that ART
offers a unique opportunity to protect the interests of the
children involved.

The rights and interests of children
in ART
The rights and interests of children in ART fall into two
categories: those of chi ldren born through ART, and those of
children not yet conceived.

Rights of children born through ART
In the absence of any statement of the rights of the child in
ART, international conventions on children's rights offer
some guidance. Unlike the 'right to a family', the rights
contained in international conventions on the child are more
proactive, requiring states to actively ensure the wellbeing of
children.The conventions provide a minimum starting point,
rather than a benchmark to be met. Countries can of course
choose to go further in the protection of children's rights.
International human rights conventions have not usually been
app li ed to the child conceived through ART. But this
reflects the general lack of attention to the child 's rights in
ART, rather than any proscription. The Convention on th e
Rights of the Child , which New Zealand adopted in 1989,
outlines severa l articles which are relevant to ART involving
genetic or birth breaks (see box).
These articles were not written with ART in mind. They are
not specific about whether 'fami ly', ' nationality', 'pare nts '
and 'name' refer to genetic or birth parents, or the persons
ultimately bringing up the child. However, the convention
reinforces the importance of original relationships. It specifically discusses the need in adoption to protect the child's
ethn ic, religious, cultural and linguistic background and
place the child wherever possible in the country of origin.
The convention can be interpreted as giving the child rights
in terms of knowledge of his or her identity and continuing

ART

Article 3 (1) states that ' ...in all act ion s concerning
children ... the best interests of the child shall be the
primary consideration.'
Article 7 (1) states that the child 's hall have the right from
birth to a name, the right to acquire a nationality and, as
far as possible, the right to know and be cared for by hi s
and her parents.'
Article 8 (1) outlines the state's responsibility 'to respect
the right of the chi ld to preserve his or her identity,
includin g nationality, name and family relations as
recognized by law without unlawful interference.'
Article 9 (3) states that where a child is separated from
one or both parents, the child has a right 'to maintain
personal relations and direct contact with both parents
on a regular basis ... '
Article 13 (1) states that the child has a right 'to see k,
receive and impart inform ation ... '
Article 20 (3) states that where children cannot be with
their families, 'd ue reg ard' must be paid to the 'child's
ethnic, religious, cultural and linguistic background .'
Article 21 states that where adoption is permitted, 't he
best interests of the child is the paramount consideration ' and discusses the need for law to cover adoption and
inter-country adoption.
Article 35 states th at parties 'shall take all appropriate
national, bilateral and multilateral measures to prevent
the abduction, the sale or traffic in children for any
purpose in any form.'

relationships with his or her genetic/birth fami ly. It
explicitly states that the child should not become an object
for sa le or trade.

The New Zealand context
In the New Zealand context the need to protect genetic and
birth relationships is further reinforced by the Treaty of
Waitangi. Protecting and maintaining these links might be
seen as providing the child born through ART with a complicated family background, but there are models for extended
family networks within many cultures. In the New Zealand
context, Maori and Pacific Islands communities provide such
examples. In these communities, the relationships are
based on kinship, whereas in ART strangers are often linked
through the child. To make such arrangements work, those
involved need goodw ill, commitment and an abi lity to put the
child's interests first.

The right to a father
More problematic is the matter of whether a child born
through ART has a ' right to a father'. Is it acceptable for
the stat e to cooperate in the creation of children where no
father will be entered on the birth certificate, and there is no
intention for the father to be involved in the upbringing of
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the ch ild or in th e child's life?
Th is option is of course open to women who conceive th rough
sexua l intercourse,or who make private in semi nation arrangements. In the second situation, while some of these fathers
are prepared to be named and involved in the ch ild 's life,
the father's name is often deliberately omitted from the birth
certificate to prevent any ca ll on him by th e state for maintenance of the ch ild .
These arrangement s deny the child a legal father and th e
possibility of a cla im on his estate after he dies. Th ey raise
the scenar io of a 'p lay fa th er', who wants the personal
benefits of fat heri ng a chil d, without any of the responsibilities that attach to it. We do not know how offspring will
regard a re lation ship where the man avoids lega l ack nowl edgement in this way.
In some inform al inseminations, the father's id entity may be
concealed complete ly by the mother. The child is thus
more disadvantaged than if the mother were to use a clin ic
which holds records of the donor's identity. It is difficult t o
see how these informal arra ngeme nts might be regulated in
the chi ld 's best interests. Where the insemination involves a
clinic, there must be greater consideration of the issues
involved, because the st ate has a responsibility for overseeing medica l practice and the welfare of child ren. Where the
birth certificate shows no lega l father, and there is to be no
involvement by any father, genetic or oth erwise, in the chi ld's
upbringing, the state may be in breach of it s international
ob i igations by fac ilitating such arrangements.
The state is condon in g the deliberate creation of a child with
no legal father if the ch ild has been born through donor
insemination to a sin gle woman . By contrast, single mothers
who seek state benefits can be pressured to name a father on
the birth certificat e. If they fai l to do so, their benefit is paid
at a reduced rate. At the very least, th is situat ion calls for
some exam in ation of arrangements for the involvement of
alternative 'fat her figures' in the child's life and for mandatory openness about the identity of the donor fathe r.

Giving effect to the rights of children
born through ART
To give effect to the rights of children born through ART wou ld
require legislation to:
Ensure that records are collect ed, preserved, and
made access ibl e to offspring.

1

2 Ensure that offspring are able to find out about the
genetic or birth breaks involved.

3 Foster a climate of openness, for examp le through
requiring complete birth certificates to be lodged and
making these avai lab le to offspring.
4 M ake it a duty on those rearing children born
throug h ART to tell the chi ldren how th ey were
conceived.
5 Provide siblin gs of chi ldren born through ART with
info rmation. This would include child ren born through
ART who have siblin gs conceived at the sa m e time as
th em but born to other parents.

6 Deal w ith th e situ ation of donors wh o made
donations on the ass urance of ano nymity, and make it
mandatory for all future donors to be id entifiable .
Chapter 11 discusses in detail th e need for legislation
in relation to the 'right to know' for th e ch ild, and also
for th e adu lts involved, as well as tho se aspects of the
Assisted Hum an Reproduction Bill which covers some
of these issues.
Legis lation w ould also be required to:
7 Give rights to th ose donating gametes and
emb ryos with regard to access to information about
children who are born as a result.
8 Prohibit the export or import of gametes and
emb ryos between coun t ries.
9 Prohibit cross-racial ART, as this would
almost certain ly deny the chi ld a right to be brought
up in the culture of his or her geneti c/birth parents.
Prohibit payments for gametes and embryos
{should such donations be all owed).

10

Ban or tightly control surrogacy, as it always
involves a deliberate dislocation of re lat ion sh ips and
elements of the sa le of children . {See Chapter 10 for a
deta il ed discussion of surrogacy.)

11

Rights and best interests of the child
not yet conceived
The right not to exist
Is it somet im es in the chi ld 's best interests never to be
conceived? Is it possible to have a right not to ex ist?This would
involve eith er banning some forms of ART, or prohibiting
access to treatment or to certa in types of treatment in
certain situ at ions.
Some proponents argue that it is always better for a child to
be born, no matter what the outcome, because it is better to
exist th an not to exist. This is sim il ar to the 'rig ht to life'
arg ume nt put forward by opponents of abort ion. Infertility
soc iet ies have argued that as virtually no restrict ions are
pu t on co nceptions which occur through sexua l interco urse,
there shou ld be no additional restrictions on concept ions
occurring as a result of ART.
The generally acce pted counter argument is that it is absurd
to argue that every birth is so positive th at it outweighs the
poss ibility of har m. Th e point has bee n made that whereas
prohibiting particular couples from reproducing through
sexua l intercourse would involve eno rmo us interference with
their liberti es and bodies, prohibiting reproduction through
ART in particul ar cases invo lves simp ly a denial of ass ista nce
and access {Shanner, 1995). In addi tion , as noted ea rli er,
conceptions resulting from ART a re intrinsical ly different from
conceptions resulting from sexual intercourse, because they
rely on th e use of medical technology and often involve genetic breaks. As a result, additional obligations come into pl ay.
The concept of th e rights of a person not yet conceived is
different from the concept of 'foeta l rights', th at is, th e
rights of a foetus after it has been co nceived, but when it is
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not yet born . In general most Commonwealth jurisdictions
do not give rights to the foetus. The approach taken ha s been
that the foetus is part of the mother until born, and has no
rights as a separate entity until then. The pregn ant woman is
deemed to be the physical custodian of th e foetus and the
sole bearer of rights. There is no right to be born.
The concept of the rights of a child who has not been
conceived is even more problematic. Rights attach to existing
persons. It is possible to imagine future experiences which
might give ri se to an argument for a right of 'non-conception' or'non-existence'. This would be si milar to the argument
that a person facing certain and painful death has a right to
die. But such rights on behalf of a non-existent person could
not have any leg al status. There can be no right not to
be conceived any more than there can a right to be conceived.
So other ways must be found to address the dilemmas raised
by ART.
It is possible to project the existence of potential future
children and decide that their creation shou ld not be allowed
in particular circumstances. The state already does this by
prohibiting certain types of sexual relationships, for example,
incestuous relationships, and by all owin g the ster ili sation of
non-competent children and adults in some circumstances .

Protecting the child's interests
Probably the most useful concept in such situations is that of
protecting the child's interests. In New Zealand there has
been a tendency to make passing mention of th is concept but
a fai lu re to develop it and integrate it into ART practice.
This is a sensitive area, because it might require placing
restrictions on adults. This can give rise to accusations of
stereotyping and discrimination. Historically, most restrictions
on fertile people conceiving have involved forced sterilisations of minority groups on the basis of race, disability, impairment, sexuality, or perceived moral worth. The groups
forcibly prevented from reproducing have included gays,
single women , unemployed people, prison inmates, and
people in mental institutions.
The Human Rights Commission believes that those opposed
to some categories of persons accessing ART are using
concern for the rights and interests of the child to cloak prejudice against those who 'do not meet conventional standards
of what ideal parents should be like ...The concept of th e
interests of the child often carries a myriad of unexamined
assumptions with it. Such ideas are usually defined accordin g to the speaker's own interests and beliefs ' (Hamed , 1997).
This is a valid concern. Some of the most vociferous advocates
of restrictions on access to ART have based their case on
religious and moral grounds, usually singling out lesbians and
unmarried women. But the Commission's view fails to
take account of the carefully expressed concerns raised by a
wide range of people, including those with a history of working for the we lfare of children and women .
The Commission prefers difficult cases to be considered on a
case by case basis (MCART, 1994). But the outcome of this
approach would undoubtedly be a gradual widening of
criteria. It also fails to take account of the possibility that some

forms or uses of ART sought by prospective parents might
never be in any resulting child 's interests.

UK guidelines
The HFEA in the UK has attempted to protect the interests of
the child, although somewhat tentatively. The United Kingdom's Human Fertilisation and Embryology Act 1990 provides
that 'A woman shall not be provided with treatment
services unl ess account has been taken of the welfare of any
child who may be born as a resu lt of the treatment
(including the need of that child for a father), and of any other
child who may be affected by the birth'. This provision requires
consideration of the child 's welfare, but does not make it paramount, and is si lent on the matter of the rights of the child.
Ind eed , the UK Act pro hibits the disclosure to offspring of
names or other identifying information about donors
(although it provides for access to the id ent ity of birth
mothers who act as surrogates). Although there is a growing
international trend towards greater openness, other countries
also legislate for secrecy.
The H FEA has developed a Code of Practice that sets out guide1i nes for clinics on meeting the requirement to take into
account the welfare of children. Th ese are broad ranging
and give clinics the latitude to refuse services, although
reasons must be given to the woman and, where appropriate, her husband or partner.
Factors which clinics must consid er when deciding whether
to provide ART include:
• people's commitment to having and bringing up a
child
• their ability to provide a stable, supportive
background
• their medical histories
• their ages and li kely ability to look after and
provide for the child's needs.
Where donated gametes are use, clini cs must also take into
account factors which include:
• the child's potential need to know about their
origins and whether the prospective parents are
prepared for the questions which may arise
• possible attitudes of other family members to the
child
• implications for the child if the donor is known
within the family and social circle.
Clinics are also required to consider whether the child will have
a legal father or whether there is someone in the child 's
fami ly and social circl e who will take that responsibility.
When surrogacy is sought, clinics must consider the risk of
disputes and the effect on other children in the surrogate's or
commissioning parents' families.

Victorian legislation
In Australia, ART is governed by states. In Victoria, the Infertil ity Treatment Act 1995 specifical ly gvies paramountcy to the
interests of the chi ld . The guiding priciples of the Act are:

The rights and interests of the child

1 The welfare and interests of any person born or to
be born as a result of a treatment procedure are
paramount.

Th e Infert ility Treatment Authority (ITA) says that this
principle is why there are restriction s on who can and
who cannot participate in ART and why there are
provisions allowing access to information and
identification of donors.
2

Human life shou ld be preserved and protected.

According to the ITA, this is why there are restrict ion s
on what may be done to and with embryos.

3 The interests of the family should be considered.
The ITA says this is why the consent of the partner of
patients and donors is compulsory.

4 Infertile couples sou Id be assisted in fu lfilling their
desire to have children.
The Act states that these principles are li st ed in descending
order of importance and must be ap pli ed in that order.
This Victorian legis lat ion allows on ly married coup les or
heterosexual couples access to ART (Franz,1998).
These UK and Victorian requirements may not be entire ly
appropriate in the New Zealand situat ion, where th ere is a
history of greater t olerance of access by women without male
partners. In New Zealand there is also a greater emphas is
on people's rights to persona l information compared to the
UK legislation. But they constitute some of th e few attempts
made to make the chil d's interests paramount and define
what the interests of the chi ld are.

New Zealand family law
One of the central t enets of New Zealand fam ily law is that
the interests of the child are paramount. Section 23 of the
Guardianship Act 1968 states that ' ... th e Court sha ll regard
the welfare of the child as the first paramount consideration.
The Court sha ll have regard to the conduct of any parent to
the extent only that such cond uct is relevant to the we lfare
of the child.'
This focus has led to a debate over whether law regulating
ART as a med ica l technology is the best means of protectin g
the rights and interests of the chi ld . Former Commissioner
for Children Ian Hassa ll has argued that ART law should be
placed in the body of fam ily law, as a powerful indication that
the child's interests are paramount. This would sh ift the
emphasis away from the ' mere achievement of a tec hn ological feat or the conc lu sion of a contract' (Hassall, 1993).
The models of the Children and Yo un g Persons Act 1989 and
the UK Children Act 1989 cou ld be used to draw up an Act
containing a detailed st ateme nt of the principles which
sho uld gu ide procedures in New Zea land , and make clear the
rights and respo nsib ilitie s of th e child and his or her family.
Ian Hassall also suggests that until effective rules are
est ablished and te sted , an indep endent advocate for the
chi ld 's interests shou ld be invo lved in transactions in ART
(Hassall, 1993).

Preventing harm
Protecting the interests of the child in ART involves projectin g into th e future to see wh eth er certain actions, if allowed,
would result in harm to th e child created in this way. The
risk of harm to th e child wa s the main factor in Interim
National Ethic s Committee on Assist ed Reproductive
Technologie s, (IN ECART) 1995 confirmation of it s ea rli er
decision not to allow compassionate surrogacy in New
Zea land. It desc ribed th ese possib le harms as ' ... disruption of
bonding which may occur during gestation, genea logical
bewilderment associated with adoption and the possibility
of a custody conflict if the parties do not agree after the birth .
There is also the possibility that, for examp le, in the case of
a child with a disabil ity, neither the birth mother nor the
infertile couple wi ll wish to keep the child' (INECART, 1995).
Preventing harm centres on two broad sets of issues:
1 Are the prospective parents or parent capable of
providing an adequate env ironm ent and upbringing
for the child?
Thi s can be answered by reference to criteria such as
those developed by the H FEA. These cou ld be
developed by the ART regulatory body proposed in
Chapter 13.
2 What is the effect on children of being conceived
through th e use of medical technology within a
market environment?
This is a much larger question than the first . It could
give rise to leg islat ion controll in g ART which
circumscribes th e freedom of individuals. Th ere must
be firm grounds for doing so.

The perfect child
The idea that the wellbeing of any resulting children is
guaranteed by the fact of their being so wanted is often raised
in defence of comp lete freedom of access to ART. But this
over looks the implications for the ch ild of th e fact that ART
has th e potential to cha nge people 's expectat ions of the child
and profoundly alt er th e relationships formed through the
process of concepti on, gestat ion and birth.
There is already a genera l soc ial trend to expect that medical
intervention in the reproductive process can consistent ly
de liver a perfect child (for example, through increased
surveil lance of pregnancies for foeta l i mperfections).
ART exaggerates thi s trend. ART pregnancies are more likely
than others to be subjected to a battery of prenatal tests
and frequent medical check-ups . Where donated gametes
and embryos are involved, these are often 'screened' for
defects before use.
The degree of choice parents have about what kind of child
they get is also exaggerated by ART. Adoption agencies
may be able to offer a choice of available children, but ART
clinics are already offering prospective parents a choice of
features - physical, mental an d emotio na l - through th e
choice of donor egg, sperm, embryo or surrogat e. In th e
USA, some spe rm ban ks speci alise in offering sperm from
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extremely intelligent or high -ac hieving individuals, some of
th em dead. New Zealand clinics are now considering offering
th e choice of the child's sex. This level of choice introduces
the id ea of a 'design er baby', who is exactly what pa rents have
ordered, regardle ss of their own genetic traits.
In this respect, ART involves a new type of positive eugenics,
in that efforts are directed toward s the production of a
'perfect' child. Where parents are offered so much control over
the attributes of the child , there is the risk of rejection if the
child is 'defective' in some way. The fact that money is
always involved means that the child who is being 'bought'
becomes a ' product' or a 'commodity'. If gametes, embryos or
the services of a surrogate are provided as part of the
purchase of infertility treatment, there a re aspects of this that
can be seen as a trade in children. The child arrives as a result
of commercial contracts with other parties, rather than as the
result of a relationship between the human beings who will
be responsible for the child .
In New Zealand, gametes and embryos are usually regarded
as 'gifts'. This also applies to the services of a surrogate,
if she is not paid a fee, but only 'ex penses'. But this too is
problematic. There is an argument that a child or the means
of producing a child should never be regarded as a 'gift', that
is, an object th at can be given away, because this is simply
another way of com modifying the child .
Selective reduction is another aspect of 'product control' in
ART. In multiple pregnancies, a number of foetuses may
be destroyed in favour of one or two being a II owed to develop
to full term . This is now seen as a ' normal' part of ART
services. The couple involved may have longed for and waited
for this pregnancy, but then they are asked to agree to the
destruction of some of the foetuses . Such a course of action
would be unthinkable in a multiple pregnancy conceived
through sexual intercourse, but it is justified in terms of
ensuring the best chance for the surviving foetuses to be born
as healthy babies.
It would be possible to place a ceiling on the number of
fertilised ova or embryos that are implanted on the grounds
that it is not in the child's best interests to be born to parents
who must try to cope with a large multiple birth, or after
selective re duction has t ake n place.
Take n together, these aspects risk imbuing the child born
through ART with the characteristics of a product, and th e
process of producing the child with the characteristics of a
market exchange. Thi s poses risks of harm to the child.

What will the children say?
Discussing prohibitions on access to ART is made more
difficult because we lack information about the attitudes and
experiences of children already born through ART which could
inform policies and legislation. In adoption, the experience
of children adopted in the past has only come to light as
those children have reached adulthood. The same is true of
children exported to Commonwealth countries from the
United Kingdom during and at the end of the Second World
War.
The desire to affirm biological links can increase with age.

Gunning and English (1993) explain that adoptive children's
understandin g of th ei r status shifts with age, so that an adult
und erstanding i s reac hed only in ea rly to middle
adolescence. They suggest that adoption is relatively simpl e
to understand compared to gametes donation so th at we
should not expect to know what th e offspring of donation
think until childhood is over. Th ey also note that many
surveys show that parents are reluctant to tell their children
of the mann er of their birth , and that ART could be easier to
hide than adoption.
As most New Zealand children born through donated
gametes, especially ova and embryos or through surrogacy,
are still young, they have no voice as yet . If we are to
learn anything from the adoption experience, it is that we will
hear those voices when the children grow into adults.
In America and some other countries, movements have
begun of people born through DI seeking to identify their
genetic fathers. In some case s this is clearly a quest for
identity; in others the offspring want to know about
inherited diseases or to have other information that would
explain characteristics in themselves or their own children .
Some of those born through DI are angry at their fathers,
or have bee n shocked to di scover that their fath er wa s the
doctor treating their mother. Often it is impossibl e to
identify the father beca use records were not kept, th ey have
been deliberately de stroyed , or sperm was mixed so that a
father could never be identified.
Many other forms of ART - such as the use of donated eggs
and embryos- are so new that there is no information about
how they will be regarded by those born through their use.
In the same way, we cannot know how those born after selective reduction of other foetuse s will react. Another aspect
is the splitting up of genetic brothers and sisters. A medical
journal recently reported that eight embryos from one
couple resulted in eight children born at different times to
three different sets of parents (Marcus et al, 1996).

Setting limits
No form of ART is currently illegal in New Zealand, though
ethical approval would be required for treatments involving
new sources of eggs, such as foetuses. At present, it is lega lly
possible for an ethics committee to decide that this, or other
bizarre forms of ART, w ere per missa ble .
It is poss ible th at conception through so m e forms of ART
would cause such traum a to the child that they should not be
permitted. This is behind so m e countries' decision s to forbid
the taking of ova from the bodies of dead women , or from
aborted foetuses, and the practice of cloning humans. In
the view of the HFEA, for example, 'it would be particularly
difficult for a child to come to terms with being produced from
a fetus because of prevailing attitudes' (HFEA, 1994). In
these cases, the interests of the children potentially created
by such means are protected by not permitting them to
be born.
Similar thinking has informed some countries' decisions to
outlaw surrogacy, es pecially commercial surrogacy, on the
grounds that it involves the com modification of children, and
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that this is not in their best interest. (See Chapter
a detailed di scuss ion of surrogacy.)
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Other forms of ART that could be banned as not in the best
interests of the child include:
• births to postmenopausal women using donated
ova
• techniques that result in large, multiple
pregnancies
•

multiple use of gametes from one donor

• using donated embryos from one couple for a
number of recipients
•

inter-racia l gametes donation

•

inter-ge nerational gametes donation

•

births to parents with severe disabilities

• use of gametes or embryos after one party has
died.
The proposed Assisted Human Reproduction Bill does outlaw
cloning and anima l/human hybrids, but other practices,
such as the use of eggs from dead wom en or foetuses and

those listed above are not included as prohibited pract ices.
A case can be made for prohibiting some forms of ART on the
gro und s that it is not in the child's interests to ex ist. If there is
a stro ng likelihood that the child's w elfare will be se riously
jeopardis ed because an adequate up br in g in g ca nnot be
provided, or if the manner of the child's conception deviates
extremely from the norm, thes e could be grounds for prohibiting suc h conceptions. Alternatively, a lega l process might
be required to ensure that the potential child 's interests are
represented and adequately considered.
At the very least there should be some criter ia and/or
processes which overr id e the strict app li cat ion of the Human
Rights Act . Such decisions would require widespread
discussion and cons ultation . Th e Assisted Hum an Reproduction Bill fai ls to grapp le with this issue, as it reinforces adults'
rights but is silent on the matter of the intere st s of the child.
The drafting of more comprehensive leg islation would
provide a process of debate about what procedures should or
should not be allowed and who can have access to them .
This would provide the opportunity for the rights of the child
and the interests of the child to be defined and receive
statutory protection .
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Surrogacy

Anne Else _____________ ___________

Definitions
The various arrangements commonly known as surrogacy
centre on the involvement of a woman who produces a child
for others by providing gestation and birth. She may also
provide the egg and conception, so that she is the genetic
mother as well as the birth mother. It is this woman who
is referred to as the 'surrogate'. There are three main types of
surrogacy arrangement:
1 Insemination by intercourse with the intending
father or a sperm donor. This is usually a private
arrangement with no provider involvement.
2
Artificial insemination, using sperm from the
intending father or from a donor. This does not
technically require the services of an assisted
reproductive technology (ART) provider. However,
using a clinical provider is the only way to ensure that
sperm are healthy and free of diseases such as AIDS.

3 Gestational surrogacy, also known as 'full
surrogacy'. One or more embryos, created (usually by
in vitro fertilisation (IVF)) from the gametes of the
intending parents, one of the intending parents plus a
donor, or two donors, are transferred to the womb of
the 'embryo carrier'. This form of surrogacy is said to
be rapidly increasing in the United States, because it is
believed that the surrogate is less likely to have
difficulty giving up a child who is not genetically
connected to her. However, demand for such 'carriers'
far exceeds supply.
All three types of surrogacy may be either 'commercial',
meaning that the birth mother openly receives a fee for her
services; or 'non-commercial', meaning that she does not.
The lawyers, brokers, and clinicians involved usually receive
payment, though some broker agencies operate on a nonprofit basis.

What is happening in New Zealand
Insemination
In New Zealand, surrogacy arrangements involving both
natural and artificia l insemination have been made, though
the numbers are not known. Some of the women who

have produced ch ild ren for others have spoken publicly
(though in some cases anonymously) a bout their experience.
Several women have stated that they did not want to give up
the children,orthat they ended up keeping a child unwanted
by the commissioning couple, but no such disputed cases have
yet gone to court.
There have been reports of US 'brokers' recruiting women in
New Zealand for insemination overseas, and one recent case
of a woman who al legedly arranged for NZ women to undertake commercial contract pregnancies using purchased sperm.
The babies were born in the USA and transferred via adoption to new parents.
As far as is known , Reproductive Technology Accreditation
Committee (RTAC) accredited New Zealand providers are not
currently taking part in arrangements where the surrogate
would be both the genetic mother and the birth mother.
But by 1998 there had been two court cases where the
couples applying for an adoption order had obtained the baby
through paying a surrogate mother. One involved natural
insemination, the other artificial insemination.

Gestational surrogacy
In theory, any ART provider could proceed with implanting an
embryo in a surrogate , as this is not illegal. But RTAC
accredited ART providers are obliged to apply to an ethics
committee for ethical review of new procedures.
The Interim National Ethics Committee on Assisted Reproductive Technologies (INECART), twice refused to approve what
is known as 'non-commercial in vitro fertilisation (IVF) surrogacy', that is, transferring a couple 's IVF embryo to another
family member or close friend for gestation and birth. Criticism of INECART's decision led to the matter being referred
for a second opinion to the National Committee of Health and
Disability Services Ethics, and ultimately back to the National
Ethics Committee on Assisted Human Reproduction
(NECAHR), wh ich replaced INECART in 1995 (see Chapter 5).
In 1997 NECAHR made a consensus decision to approve
gestationa l surrogacy 'in principle', and approved a particular
case put forward by Auckland provider Artemis. The Minister
of Hea lth, Bill English , responded to the decision by saying:
'I oppose the decision in principle, so it proceeds without my
endorseme nt . I accept [that] the way the decision has
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been made reflects government policy' {NECAHR Minutes, 30
July 1997).
N ECAHR stated that future application s would be dealt with
on a case-by-case basis. INECART had ea rlier stated its
reservations about this approach : it would require an ethics
committee to 'delve into the private and personal details of
individua ls' and it 'wou ld not be sustainab le by such a
Committee in th e future as its work grew. Such growth
would be in evitable if New Zealand were to become known
intern at ionally as offering th is kind of se rvice' (IN ECART, 1995).
NECAHR also release d the first version of a set of draft
criteria to g uid e clin ic s in making individual ap plications .
The most recent set of draft criteria (May 1998) is printed in
full on pa ge 55 . It shows how compl ex the iss ues are, even
for non -co mmercial surrogacy.

The situation overseas
United States
The total numbers of ch i ldren born annua ll y in the USA
th ro ugh surrogacy of some kind are unknown, but are sai d to
be in th e hundreds. The overall pattern is one which 'leaves
th e practice of ART largely to market forces without specific
regul at ion' {MCART, 1994). As a res ult, virtu a ll y every
t ec hni ca lly possible arrangement is lega lly avail able somewhere for those who can pay. For examp le, agenc ies are
currently advertising donated embryos for 'adopt ion ', that is,
for implantation in an 'embryo carrier'.
There is no federal law, but the Uniform Status of Children of
Assisted Conception Act 1988 offered the states two different models of legislation for preconception arrangements.
One provides for such agreements to be accepted, provided
that they have judi cial approval; the other 'ma kes such agreements void but also makes the birth moth er the legal mother
wh ere there is such an agreement'{MCART, 1994). So far
only two states h ave us ed these mod e ls. Some have
declared surrogacy con tracts invalid, some have recognis ed
them , and others have prohibited commercial involvement.
In such a highly commercialised, competitive, free market
environment for reproductive services, the law's main
function is to settle disputes arising from surrogacy arrangements. The courts have had to ru le on a wide range of
comp lex and difficult issues, such as whether there has been
negligence and malpractice, who 'own s' the children born
through such arrangements {including cases where no one
wants the child}, and who is responsible for their care.

states th at surrogacy should be considered only where it is
physically impossible or medically undesirable for the
commissioning mother to carry a baby to full term. The
licen sed provider must take into account the w elfare of any
res ultin g child. The Code of Practice spe ll s out what this
mean s (see Chapters 6 and 9).
Regardl ess of who th e genetic parents are, the birth mother
is th e lega l mother and her husband {if she has one) is the
legal fa th er. A married comm issioni ng couple can either
adopt th e child or obtain a parental order, provided the
arrangem ent m eets a number of conditions. For example,
one or both of them must be genet ical ly related to the child.
The birth moth er cannot consent until six weeks after the
birth {th e usual period for adoption con se nts in the UK}. The
court grant in g th e order mu st be satisfi ed that no money or
other benefit (other th an reasonable ex penses) has been given
'in con sid eration of a parental order'.
Peopl e born thro ugh surrogacy have th e leg a I right, after cou nsel Ii ng , to obtain a record showing the name of the birth
mother w hen they turn 18. This contrasts w ith the position
of people born through donor in seminatio n, who have th e
right to non -id entifying information only.

Canada
Th e Canadian Royal Commission on New Reproductive
Tec hnol og ies was 'the most exhaustive exam in ation of the
issue s sur rounding assisted re product ion anywhere in the
wor ld'{MCART, 1994). The Commission's report came
down very firmly against all forms of surrogacy. The main
reasons for this conclusion are summarised in 'The issues ',
below. By 1998, no federal Canadian legislation had been
enacted.

Australia
Legi slation vari es from state to state. Tasmania renders the
contracts void and unenforce ab le. Quee nsland also has
broadly re strictive leg islat ion. West Australia and South
Australia both have legis lation setting up regulatory bodies
to license and oversee ART providers. In January 1998, the
most comprehensive law of any state took effect in Victoria,
three years after it was passed. The Infertility Treatment Act
1995 prohibits 16 activities, includ ing making, giving or re ceiving payment or reward for a surrogacy ar rangement; and
publishing a state ment, advertisem ent, notice or document
in order to recruit a surrogate, offer to be a surrogate, or
arrange a surrogacy agreement.

New Zealand law

United Kingdom
In 1995 INECART highlighted the current legal vacuum in New
Zealand:

The Surrogacy Arrangements Act 1985 was designed to outlaw commercial involvement in surrogacy. This was superseded by the Hum an Fertilisation and Embryology Act 1990.
It is illegal for an individual or agency to act on a
commercial {ie. profit-making) basis to organise or facilitate
a surrogacy arrangement for another person. However, as
MCART pointed out, 'S evera l surrogacy agencies ex ist and
are able to operate by being set up just within the legislative
guidelines.' Surrogacy contracts are legally unenforceable.

Contract law

The UK Human Fertilisation and Embryology Authority
{H FEA} Code of Practice for Iicensed ART service providers

The leg a I status of the preconception contract itself is unclear.
However, English legislation and decisions {which would be

'[T)here is no specific statutory provision ... which
addresses surrogacy or the legal relationship of a child
to his or her ·social' parents ... none of New Zealand's
family law legislation wa s drafted with surrogacy in
mind. Protect ions for the birth mother [or the chi ld]
exist by default.'
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influential in a New Zealand court) 'suggest that surrogacy
contracts should be rejected by law as contrary to public policy'
(INECART, 1995). But rejection would not arise unless the
contract was disputed in some way.

Crimes Act 1961
The Ministerial Committee on Assisted Reproductive
Technologies (MCART) took the view that a person who has
acted as an intermediary for a surrogacy arrangement involving natural intercourse could be prosecuted under Section 149
of the Crimes Act 1961. This makes it an offence to procure or
agree to procure, for gain or reward, any woman or girl to have
sexual intercourse with a man who is not her husband. But
this Act could not apply to cases involving artificial insemination or embryo implantation.

Status of Children Act 1969
Existing legislation regards the birth mother as the child's
mother. If the arrangement involves a woman becoming
pregnant by natural insemination, she is deemed to be the
child 's mother and her husband (if any) is presumed to be the
legal father.

Status of Children Amendment Act 1987
If the woman who has agreed to act as the surrogate becomes
pregnant by artificial insemination or with a donated embryo,
she is the resulting child's mother, and her husband (if any) is
the legal father, providing he consented to the insemination.
Consent is presumed unless there is evidence to the contrary.
The sperm provider or embryo donors have no legal relationship to the child.
This Act implicitly assumes that the woman giving birth is
the woman who intends to keep the child, and that her
husband (if any) intends to become the legal and social
father. So it makes no distinction between the two kinds
of gametes suppliers: those who do not intend to act as the
child's parents, and those who do.

Assisted Human Reproduction Bill [1998)
This bill, currently before the House, introduces a new factor.
If it passes it will become the only piece of New Zealand
legislation to include any explicit mention of surrogacy.
However, it does so only in the interpretation, not in the
actual clauses. The definition of'donated gamete' specifically
excludes gametes given 'under a full surrogacy agreement'.
A full surrogacy agreement is then defined as 'an agreement
under which a man and woman are intended to have custody
of a child resulting from the implantation of an embryo
conceived from gametes from their bodies in some other
woman'.
So the bill tacitly acknowledges that 'full surrogacy agreements' are being made in New Zealand. But it completely
fails to address the issues involved in such arrangements,
particularly the position or rights of the person referred to
only as 'some other woman'.

child is the paramount consideration. When adoption is
sought, the welfare of the child must be taken into account,
but it is not the paramount consideration.
It is possible that in the case of a dispute over an adoption
relating to surrogacy, the court could use the provisions of
the Adoption Act 1955 to dispense with the birth mother's
consent . This could be done by ruling that the birth mother's
agreement to give birth for the purpose of giving the baby to
others meant she had abandoned or neglected her child, or
was unfit to have care and control.

Aduertising and payment
The Assisted Human Reproduction Bill bans the sale of
human gametes or embryos. But it does not mention the
sale of gestation and birth, or the sale of a 'package'
involving an ovum as well as gestation and birth.
The Adoption Act 1955 clearly bans giving or receiving any
payment or reward in connection with adoption, except for
'the payment of the hospital and medical expenses of the
confinement'. Advertising is also banned, except for
approved advertisements by groups 'caring for the welfare of
children'. However, the Adoption (lntercountry) Act 1997
allows bodies accredited under that Act to advertise their
existence and functions, and be paid 'reasonable costs and
expenses'.

Consents
Consent to ART procedures, including gametes collection,
artificial insemination, and implantation is governed only by
the general regulations on consent to medical procedures.
These assume that the person is undergoing the procedure
solely for their own benefit. They also provide for someone
to give consent on behalf of another person . They are
completely inadequate to deal with surrogacy.
Under the Adoption Act 1955, prebirth consents to adoption
are invalid. The birth mother may not consent to the adoption until ten days after the birth. However, adoption case
history shows that the existing legislation and regulations do
not ensure that her consent is either fully informed or freely
given, nor do they contain effective provisions for the with d rawa I of consent. There are some restrictions on the
circumstances in which intending adopters can legally have
the child in their home, but the birth mother's consent is not
required for them to do this.

Records and access to information
There have been repeated calls for the Adoption Act 1955 to
be completely reviewed and revised, in view of its age and
the substantial social changes which have taken place since
it was passed. However, the Adoption Act does at least
ensure that:

Adoption Act 1955

• a legal procedure must take place when a child is
transferred to others as the result of a surrogacy
arrangement

The only way in which intending parents can become the
legal parents of a child born to another woman is by adopting the child, or by obtaining custody or guardianship.
When custody or guardianship is sought, the welfare of the

• the name of the birth mother is permanently
recorded, and she must register the child as hers.
If the adopted person knows about the adoption, he or she
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may be able to use the provisions of the Adult Adoption
Information Act 1985. The birth moth er may be able to use
thes e too. However, this is not certain. INECART's view was
that, 'A "birth parent" means ... [the adopted] person's biologica I moth er or father. Therefore the Act does not cover ...
situations where the genetic parent or donor may be
different from the birth parent' (I NE CART, 1995). This situation
was never env isaged in the legislation.
The Assisted Human Reproduction Bill completely ignores the
position and rights of those who provide gestation and birth,
presumably on the assumption that these are covered under
adoption legis lation. If the bill is enacted in its current form,
the child and all the parents involved in a 'full surrogacy'
arrangement which does not use gametes donors will have
less comprehensive information, access and contact rights
than sperm or egg donors will have. (For detailed discussion
of this issue, see Chapter 11.)

New Zealand cases
So far there has been no New Zealand court case involving a
dispute over a surrogacy arrangement. There have been
two cases involving an application to adopt a child born
th rough surrogacy.

Re P (Adoption) Surrogacy [1990] NZFLR 385
Th e app li cants had advertised ('Adoption: Nelson couple
desperate for a chi ld - can you help'}, found a genetic / birth
mother, and paid her $15,000. The intending father was the
genetic father, and he had intercourse with the birth mother.
The child w as three years old when the adoption application
was heard. The birth mother was not contesting the
adoption.
Th e judge held that the payment s did not breach the
Adoption Act. Th ey 'were referred to as "maintenance", there
was no element of"profit" in them, and the agreeme nt [about
the surrogacy, sig ned when the mother was six months
pregnant] conta ined no provision relating to adoption'. The
advertisement did mention adoption, but 'the issue of surrogacy was not even contemplated ' when th at section of the
Adoption Act was enacted.
The major factor appeared to be the judge's satisfaction that
the couple were 'fit and proper' peopl e to keep and bring up
th e child, and this took precedence.
The judge also said that the issue of surrogacy' "is one
which shou ld be addressed by Parliam ent"... ln other words,
he did not feel in a position to adjudicate on all the issues
involved, because of the lack of law and policy on surrogacy
in New Zealand' (Dan iels and Hargreaves, 1997).

In re G
(Unreported judgement, Adopt 6/92, District Court
lnvercargill , 3 February 1993)
A coupl e who had previously sought to adopt a child found
one surrogate and tried artificial insemination, but it failed.
The fir st woman introduced them to anothe r. This time
the insemin at ion was successful. The birth mother was paid
$12,000, and her husband agreed to the arrange ment. The
couple took the child into their hom e at birth, without doing

any of the things (such as obtaining a social worker's approval)
which would make this legal. They also made untruthful statements to a social worker.
Two years later, they applied to adopt. The birth mother did
not oppose their application, but the Depa rtment of Social
Welfare recommended guardianship in stead of adoption.
The judge in this case made no reference to the earlier case.
He allowed the adoption to proceed. He stressed that the man
applying was the child's biological father, and decided that
the payment made was for the surrogacy, as opposed to the
adoption. The main issue was the fitness of the applicants
to adopt, and the judge said he was sat isfied about this.
A law lectu rer commenting on these cases (Stewart, 1994)
suggested that the courts are reluctant to find that any
breache s of the Adoption Act have occurred, because this
might hinder the making of the adoption order'in cases where
an order is the clearly desirable outcome'. But he also
pointed out that it was only good luck that the only two cases
so far 'have not given rise to more difficult issues for the
Court to resolve ...lt cannot be imagined that this will always
be so ... ' He endorsed MCART's proposal for a council which
would monitor the need for legislation on ART.

The issues
A surrogacy arrangeme nt is clearly the only way for a woman
who has no womb to acquire a child who is genetically
related to her male partner and/or to her. But many other
women may also wish to use a surrogacy arrangement, for
example to get round other medical or health problems or
genetic defects, to evade the usual physical risks of pregnancy,
or to avoid interrupting paid work. This arrangeme nt also
makes it possible for any man to have a child ' made to
order', and claim that he is exercising his own reproductive
freedom by doing so.
Surrogacy arrangeme nts cannot be see n as simply transactions among individuals. They are 'a soc ial practice arising
in a particular social context' (Gibson, 1992). This is why
they generate such extensive and heated discussion. Debate
about surrogacy, and how public policy should deal wi th it,
centres on four major iss ues.

1. Setting limits on reproductive freedom
Th e iss ues here are whether any New Zealand citizen should
be free to:
• acquire a child by any means available, including
the use of others' bodies and reproductive powers
• offer any or all of their own reproductive powers to
others, on whatever terms they choose.
The Hum an Rights Act makes it ill egal to refuse to provide
services to any individual or couple on the grounds of age,
marital status, sex, sexuality, or disability. But it does
not confer any positive right to the kinds of 'se rvices' which
only the bodies of other human beings can provide, such as
gestation and birth.
The Canadian Royal Commission clearly exp lained the
central grounds for rejecting the argument that reproductive
freedom extends to using other women as 'surrogates':
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'The moral point of view requires that people be treated as
ends in themselves, not as a means to the ends ofothers.'This
is why'Society has established certain limits on what people
are free to make choices about. Such situations are rare
but central to our definition of the kind of society we want to
live in' (Royal Commission , 1993). For examp le, slavery is
banned in New Zealand and similar societies. People are not
free either to enslave others or to become slaves th emselves,
reg a rd less of whether money changes hand s.
Surrogacy agreements require both the woman 's body, and
the child she produces, to be treated as means, not ends .
They 'instrumentalise hum an beings through the deliberate
act of creating a ch ild for the express purpose of giving it up'.
Because this is so, 'society may see fit to place limits on the
exercise of free choice w hen the choice concerns an activity
that soc iety regards as fundamentally incompatible with
values such as respect for human dignity and the in ali enabi lity of the person ' (Royal Commission , 1993).

2. Setting limits on market freedom
The issues here are:
• whether any New Zealand citizen shou ld be free to
contract legally with anyone else to buy, sel l or broker
gametes, reproductive powers, and th e resulting
'product' of a baby, subject on ly to contract law and
the usual regulations governing medical proced ures
• whether this would be sel lin g or trading in
children , and if so,
•

whether it would be contrary to public policy.

MCART recommended a ban on the sale of sperm, eggs and
embryos, but not on commercial surrogacy generally.
Th e Assisted Hum an Reproduction Bill bans the sale of
human gametes or embryos. But it does not ban the sa le of
gestation and birth, and says nothing at all about the
situation where the 'surrogate' supplies her own ovum.
The Convention on the Rights of the Child (Article 35), signed
by New Zealand, requires states to take all appropriate
national, bilateral and multilateral measures to prevent the
sale of or traffic in children, for any purpose and in any form.
The Canadian Royal Commission concluded that the major
reason for banning commercial surrogacy was because 'No
regulatory system could remedy the basic affront to human
dignity occasioned by the com modification of children and
the commercialisation of reproduction' which it necessarily
entails (Royal Commission, 1993).
The absence of laws dealing with this aspect of ART means
that at present, no form of surrogacy is illegal in New
Zealand. Unless there is a strong pre -ex isting family or
friendship connection, very few women will agree to bear a
chi ld for others without any payment. Paying someone to do
or provide something is usually considered to be buying and
se llin g, even if no written contract is involved, and regardless
of what the money is used for by the seller.
NECAHR 's draft criteria for ' non-commercial IVF surrogacy'
specify that 'no payment should be made in lieu of employment', but they expressly permit the payment of 'expenses
related to pregnancy and childbirth'. Overseas, the loop -

holes of permitting non-commercial surrogacy and permitting the payment of 'expenses ' to the birth mother have
enabled commercial forms of surrogacy to take place, despite
laws forbidding them. Requiring providers to submit proposals for IVF surrogacy for ethical review does not control any
other kind of surrogacy arrangement.

3. Protecting against the risk of harm
The issues here are:
• whether public policy should provide protection
aga in st the risk of harm posed by surrogacy
arrangements, and if so, how it should do this.
Surrogacy requires a woman to gestate and give birth to a
child deliberately in ord er to transfer it to others . Th e lon gterm medical , physical, psychological and emot ion al
consequences of suc h an arrangement for the chi ld , for the
woman, and for the recipients are unknown, but it is already
clear from overseas cases that the short-term effects can be
extremely harmful.
All forms of ART requir in g donors involve the use of others'
reproductive powers. Egg donation is physically a much
more risky and difficult undertaking for women than sperm
donation is for men. But gestation and birth does not simply
involve more risk and t im e than egg donation. It requires
a completely different type of involvement, and is much more
like giving up a child for adoption than it is like donating
either eggs or sperm.
The adoption experience strong ly suggests that the effects
and consequences of surrogacy arrangements will emerge
only in the long term. MCART (1994) argued that New
Zealand shou ld not ban such arrangements now, because a
ban would 'prevent children from being born who can then
be the subject of research '. In other words, New Zealand
could find out whether surrogacy arrangements are harmful
by permitting them to go ahead, then following them up
with research - presumably over many years. The Canadian
Royal Commission pointed out that this 'opportunity for life'
argument 'ass umes the very factor under deliberation - the
child's conception and birth ' (Royal Commission, 1993).
INECART (1995) also strongly rejected this argument:
It was accepted that the suggestion in the [MCART]
Report that surrogacy should be allowed to proceed
to see if such risks would eventuate was totally
unethical. No ethics committee will sanction a
procedure if it already has concerns that it may be
harmful and if conclusive proof of the absence of
harm will emerge only years later.
The avai lable evidence, both from other countries and from
New Zealand , strongly indicates that those who offer to
provide gestation and birth and/or their own ova in order to
produce a child for payment are mainly mothers of young
children, from lower socio-economic groups, with few or no
prospects of earning a simil ar amount of money in other ways.
Those paying, on the other hand, are mainly older, better
educated and in better financial circumstances than the
women they hire. Women may also be strongly pressured
to agree to non-commercial arrangements, for example,
within families. So the potential for exp loitation is high.
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Draft criteria for non-commercial IUF surrogacy, issued by National Ethics
Committee on Assisted Human Reproduction
pa rtner should have com pleted their fam ily.

13 M ay 1998

Draft criteria for applications for non-commercial
surrogacy using IVF as treatment

• the birth mother and her partner should take measures t o
ensure th at the chil d is the child of the comm ission ing parents.

The National Ethics Committee on Assisted Human Reproduction
(NECAHR) disc ussed the above criteria at its meeting on 21 Apri l 1998
and made changes (ind icated in ita lics) to th e letter sent t o providers on 24 March 1998. The draft criteria have been reformatt ed and
shou ld be used for fu t ure applications, until furthe r notice. The
Committee is refining its draft criteria which will be developed
progress ively as cases are reviewed. We will notify you of amendments to them.

Requirements of lega l advisers

Each and every in st ance of th is pra cti ce with which any infertility
services provider wishes to proceed mu st be submitted individually
for ethica l review and w il l be assessed on a case-by-case basis and in
relation t o th ese criteria.

• dispute resolution. NECAHR prefers that a process for the
resolution of disput es about th e cu st ody of the child is discussed
w ith counse llors and legal advisers, before the proposa l is
fina li sed.

Requirements of the pr ovider

Requirement s of counsellors

• a report on the medical status of the birth mother should be
included in the application, ie age of the mother, number and
ages of chi ldren, exist ing medical condition s. The application
shou ld be explicit about con ditions wh ich may impact on the
safety of the bi rth mother w hen undertaking treatme nt and
pregnancy and should include documentation from medical
advisors.

• counsel ling must be undertaken by qualified independent
counsellors. NECAHR suggest s that providers consider using
counsel lors not employed at the clinic.

• th e t reatment must be in accordance with the RTAC guidelines
• the provider should discuss with the birth mother and her
partner what measures are being undertaken to ensure that the
child is the child of the commissioning parents and not of the
birth mother's partner.
• screening of birth mother's partner. NECAHR conside rs that
screening of th e birth mother's partner should be the st andard
screening carried out for partners of women undergoing IVF
treatment.
• the provider is to report to NECAHR on each non-commercial
altru istic surrogacy using IVF as treatm ent wh ich has been
approved:
- when the IVF programme begin s
- when th e pregnancy is confi rmed or t he programme is
discontinued
- any adverse effects

• a report from a lega l adviser indicating that the pa rticipants
clea rly understand the legal issues and the current environment
in w hich surrogacy agreements are legally unenforceable.
• NECAHR does not require a formal agreement. This does not
preclude a written agreement between the parties allowing them
to work through the issues, and enabling both parties to clearly
state their intentions and expectations.

• counsel ling should include implications and assessment
cou nselling. Implications co unselling should include the
discussion of the fol lowing:
- the possibility of a breakdown in the arrangement such that
the birth mother wishes to keep th e chi ld, or the comm issioning parents do not w ish to adopt th e child
- the position of both part ies in the event of a mu ltipl e birth
- the risk of rejection of a ch ild born with a disability or
abnorma lity undiagnosed during pregnancy
- discussions about the possibility of lega l termination of a
pregnancy if a child is diagnosed before the birth with a
disability or abnormality
- the possibility of the birth mother deciding against a termination in th e above situation and discussions about the
subsequent care of the chi ld
- amount of control that genetic parents have over the birth
mother's conduct of her pregnancy
- the ava ilability of a permanent, accurate record of conception
and gestation for the ch ild, and
- any iss ues covered in a w ritten agreement.

- the outcome of pregnancy, and
- the outcome of the adoption process.
• NECAHR requires that th e clinic's policy takes account of
different cultures, eg in cons idering the disposal of gametes,
that th e gametes would be offered to wh anau, in the case of
M aori donors.

Requirements of the commissioning parents
• the comm issioning parents' use of their own gametes. In
genera l, the commi ssioning parents shou ld be the potential
child's genetic parents.
• the existence of a medical condition which precludes pregnancy
or makes pregnancy damaging to the commissioning mother or
the ch ild. There should be med ical rea sons for the commissioning mother not undertaking a pregnancy.
• the relationship between the birth mother and the comm issioning parents. NECAHR prefers that the birth mother be either a
fami ly member or possibly close friend of the comm ission ing
pa rents.
• expenses related to pregnancy and childbirth. Such payments
may be made, but no payment shou ld be made in lieu of
em ploym ent.

Requirem ents of the birth mother a nd her partner
L e fami ly status of the birth mother. Th e birth mother and her

• appropriate counselling. NECAHR prefers t hat clients be
cou nselled as two sepa rate family groups, together as a group
and individually. Existing ch ildren should be included in counsel ling where appropriate and depending on age.
• the Committee prefers that two counsel lors be involved, one for
each fami ly group. NECAHR prefers that t here be a month free of
counselling after the in it ial counselling period and t hen further
counselling t o allow clients t o think through th e issues wit hout
counselling intervention.
• counse lling report which confirm s that the issues ra ised by
NECAHR have been discussed. NECAHR wishes to receive a report
on the out come of the counsel ling process when the proposal is
forwa rded for final approva l.
• NECAHR expects counsellors to follow the usua l cou nselling
practice of recording the family histories of those involved in the
surrogacy arrangement. If there are life experiences, eg psychiatric problem s, subst ance/p hysical/sexual abuse which may
pred ispose any of the appl ica nts to risk when moving into a new
situation, these shou ld be referred t o in the counsel lors' report.
• dispute resolution. NECAHR prefers th at a process fo r the
resolution of disputes about the custody of the chi ld is discussed
with counsellors and legal advisers, before the proposa l is
finalised.
continued over page
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Further considerations
If any applic ant wis hes t o deviate from any of the draft cr iteria, th ey
should indicate this and justify their deci sion , at the time of the application.
Please note that th ese criteria w hich NECAHR w ishes to see addressed
in application s for non -commercial altrui st ic surrogacy using IVF as
t reatm ent are provi sion al on ly. NECAH R cannot at this time guaran-

Making public policy by default
In 1995, INECART pointed out that as an ethics committee
considering a surrogacy application in New Zealand , it had 'a
dimen sion in deci sion-making which the Australian ethics
committees do not have'. In the absence of legislation ,
if INECART had approved the application , it would have
amounted to approval for providers to go ahead with these
arrangements in New Zealand. 'An affirmative decision
would have been implemented without any supporting
context.'
In these respects, NECAHR is at prese nt still in the sa me
position as INECART was in 1995 . By giving approval in
principle to 'non-commercial IVF surrogacy', approving one
application, announcing th at it will consider future applications on a case-by-case ba sis, and distributing draft criteria ,
NECAHR has in effect made a publi c policy decision about
surrogacy.
Th e issues raised in NECAHR 's draft criteria (see page 55)
indicate th e medical, lega l and ethical complexities and risk s
involved even in so-call ed 'altruistic ' or ' non-commercial '

tee that th e cr iteria includ e al l th e issues it night wis h t o have addresse d by applicant s in proposals for non -co mmercial altruistic surrogacy using IVF as treatment. Where new issues do come to its attention, NECAHR und ert akes to inform potential providers of this in
as timely a fashion as possible.
The Committee we lcom es comment on th e draft cr iteria, to ass ist in
the deve lopm ent of th ese into guidel in es.

surrogacy. Yet th e criteri a rely solely on ' implications and
assessment counselling'to deal with the various 'possibilities'
li sted - all of which pose ri sks of serious, long-term harm to
th e child , and in so me cases the birth mother and commissioning parents as well.
Th e Ass isted Human Reproduction Bill (1998) puts NECAHR
on a statutory ba sis, but NECAHR was not consulted about
the drafting of the bill. It requires NECAHR to refer any
proposal that is new in New Zealand to the Minister of Health.
It may not make a decision until the Minister ha s conveyed
the government's views, or two month s have pa ssed. The bill
then leaves the way open for the committee to approve a
proposal contrary to the government's views. It requires only
that if the committee does this, th e ap proval will not take
effect for six months, to give the government tim e to
legislate on the issues under consideration (and presum ably
overturn the committee 's deci sion if they see fit) .
No ethics committee can be expected to deal with the issues
involved in surrogacy in the confused, piecemeal legislative
and reg ulatory context in which ART provision is currently
proc ee ding . A comprehensive new approach is urgently
required .

Longer term issues: Information,
access, truth, openness and contact
_ _ __ __ _ __ __ _ __ _ __ _ _ _ ___ Anne Else

Genetics, biology, and human
reproduction
Until relatively recently, the process of huma n reproduction
in vo lved two people, male and female, who connected
physically with eac h other through heterosexua l intercourse.
In most cases they also had som e form of emotional and
social involveme nt with each oth er. The resulting child was
genetically con nected to the fath er and bot h genetica lly and
physically connected t o the mother, and through them , to
their own kin , pa st and present .
As w e gain more knowledge about gen etic inheritance, it is
becoming clear that this is much more compl ex and wideranging than was formerly believed. 'There is increasing
evidence that it is not only physical and phys iol ogica l traits
whi ch are ge netically inherited but also a wide range of
psych ologica l traits' (Vivienne Adair, quoted in MCART, 1994).
Th e birth co nn ect ion is also complex, regardless of whose
genes are involved. By nourishing the child while she carries
it, and by giving birth, a woman does estab lis h a re lat ionship
with the chi ld which is more than a social relationship,
although it is difficu lt to define. Her involvement wil l have
an impact on the chi ld . Whether she smokes or drinks during
the pregn ancy wi ll affect the child 's health. Her emotional
state during the pregnancy can have an effect on the psychological wellbeing of the baby. The child will be fam ili ar with
the sound of her voice and feel of her movements and will
notice a change wh en handl ed by other people.
Regardless of wh at genes and the gestation and birth
process actually do transmit, our soc iety places enormou s
sign ifican ce on the concept of what we commonly call 'blood
relationships ', or descent lines, or whaka papa. Thi s concept
covers not only th e physical fact s of genetic connection, but
also the entire social hi story related to particularfamili es and
family members.
As sisted reproductive t ec hnology (ART) makes variou s genetic
and birth 'breaks' poss ibl e, because it enables sperm, eggs and
gestation to be combined in artificial ways. Reprodu ction
using ART can involve up to five ' parents ' - two ge netic
parents, a gestation and birth mother, and a recipient couple.
Th e ' breaks ' invo lved in such practices relate not on ly to the

person who is produced by them ; they can also relate to the
men and women invo lved. Those who supply the gametes,
or who gest ate and give birth , need have no persona l knowledge of or contact w ith each other (where more than one
person is involved), with the intend in g recipients, or with any
resulting offspr in g.
The ART provider may be the only link between them all.
Th e provider is also the only person who knows for sure
whose gametes are being used (assuming that records are
accu rate ly maintained). This places gam et es donors, reci pients
and children in a very vulnerab le situat ion .

The right to know
The set of issues known as 'the right to know' covers knowing
th e circumstances of conception and birth , and knowing about
any connections which have been severed. The right to know
is rel evant not on ly to the person most concerned, but also to
th e genetic/birth parents and th eir families, and the social/
legal parents and their families.
Th ese ' right to know' issues arose in conn ection with the
'closed' type of legal adoption which prevailed in New
Zealand until around the 1980s (and is sti ll the norm in many
juri sd ict ions overseas). The majority of people ado pted
und er thi s system grew up w ith alm ost no knowledge about
their genet ic family, and vice versa. Adopt ers, too, often knew
very littl e abo ut their child 's gen eti c family. Thi s secrecy was
regard ed as esse ntial to the success of the adoption. Th e
child's original connections w e re not considered to be
important or valuabl e.
This changed only as adopted adu lt s, birth parents and
adoptive parents began to speak out about th eir ex per iences,
espec ia lly in the course of the long campaign for the Adult
Ado ption Information Act 1985.

The adoption experience and ART
New Zealand's experi ence with adoption is the major experi ence we have with deliberat ely and formally breakin g both
genetic and birth conn ections, and replacing th em with new
lega l connections between formerly unrelated people . Th e
development of ART was in fact sp urred on by the 'short age '
of suitable babies for adopt ion w hich started to become
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evident in New Zealand around the mid-197os .
The adoption experience demonstrates quite clearly that, both
for the person who ha s ex perienced the kind of break outlined above, and for all the parents, the right to know is of
crucial importance. But ' knowing' goes well beyond name s,
or even physical descriptions and medical hi stories recorded
at the time when th e procedures took place.
Beyond the genetic inh eritance su ppli ed by donors lie s the
entire context of their personal and fa mily history. Wh ere
are they from? Are they married? To whom? What oth er
children, if any, have they had ? {These children are th e halfsi blin gs of the perso n created by means of ART. ) Wh at kinds
of lives have they led? Who were their parent s and grandparents, and wha t is th e fami ly history?
Th e best term to sum up all this comp lex biologica l and social
info rmation is 'persona l genea lo gy', or in Maori terms,
whakapapa.Those born in the usual way have access to much
of it. Adopted people have described the feelings wh ich
resu lt from complete ignorance of it as a sense of'genea logical bewi lderment'. This sense of bewilderment is intensified
wh en people do not even find out that there has been a break
of this kind until they are adults.
The avai lable evidence, together with what we know about
ado ption , clearly indicates that ART-re lated breaks are just as
significant as adoption-related breaks. However, there are
also important differences, which may make ART breaks even
more difficult to come to terms with, both for the offspring
and for the various parents. These concern the nature of the
ART process itself.
Overseas experience already suggests that this area wil l be
of central importance to ART offspring. For them, the right
to know could cover many areas: Why did the 'missing'
parents do what they did? How did they feel about doing it?
Did they have any personal contact with each other and/or
with the recipient parents, and if not, why not? How do they
regard the offspring they helped to create? If the use of ART
has involved a lack of direct human connection and clinical
detached transfers, this could be difficult for offspring to com~
to terms with, particularly if a financial transaction was
involved.
Ken Daniels'work on donor insemination {DI) has highlighted
the differing issues which arise for the adults involved. He
concludes that arguments for secrecy and permanent donor
anonymity are based on the supposed needs of the adults
involved, rather than on the needs of offspring or the best
interests of families.
International research on donors' views shows that they are
much more interested in the outcome of their donation, and
{depending on their age and situation) much more willing to
accept the possibility of future contact, than has often been
claimed (see Daniels and Haimes, in press) . As for the
recipient parents, their attitudes appear to be heavily
influenced by the stance of the professionals they deal with,
and by community attitudes. Where the use of others'
gametes becomes a 'fami ly secret', perpetual anx iety and fear
can result . This is damaging to family relationships. (See
Daniels and Taylor, 1993.)

The maximum possible deg ree of openn ess is th e best way of
dealing with thes e problems. 'Th e very strong message
from experience in post-adoption coun se lling for all parti es
is that open discu ss ion of birth circum sta nces is the preferred
course in [donor insemination] and rel at ed birth technolo gies ... As in adoption, birth circumstances can reverberate over
the full li fe course for all partie s involved' {Winkler and
Midford, 1986). The leg islation which came into effect in th e
Australian st ate of Victoria in January 1998 {Infertility Treat ment Act 1995) recognises th at th e reverberations can also
extend to subsequ ent generations. Its information provisions
include giving donor offspring's ch ild re n th e right to know
the identity of the donor (their genet ic grandparent). It also
makes anonymous don at ion illegal.

Records and openness
In its 1994 report, th e Ministerial Committee on Assisted
Reproductive Technologies {MCART) st ated:
There must be a clear duty on providers to keep
information about donation and subsequent births.
We believe that thi s wil l be fully covered by
professional and RTAC obligations if our
recommendations for professional control are
accepted ... However the Government should consider
spel li ng out the duty in the Medical Practitioners Act
or Health Act... The Government shou ld give serious
consideration to the centralised collection of records
on donations of gametes and embryos. {MCART, 1994:
Summary of Options)
Official records are far from infallible, and using them to find
birth parents and/or adopted children has often proved diffi cult, even in the relatively small New Zealand population.
But the adoption records do at least provide an independent,
mandatory, centrally preserved source of information. Even
if secrecy prevails at first, it later becomes possible to make
the records accessib le, as attitudes alter and offspring become
adults.
This is not the case for the unknown number of children born
in New Zealand in earlier years as a result of gametes
donation, or for their donors. A 1983 survey of DI providers
(Daniels, 1985) found that some practitioners did not even
keep records of the number of referrals, inseminations,
conceptions and births, and 35% (7) kept no records of which
donor's sperm had been used for a particular couple . This
practice was in line with the prevailing belief in permanent
secrecy: fewer than half (9) felt that it would be desirable for
a child conceived as a result of DI even to be told of his/h er
origins.
Yet 'in a matter of a decade ... attitudes and practices have
changed quite dramatically in favour of greater information
sharing, in particular, of allowing the resulting children eventually to le arn about their donor if they wish' (Daniels and
Lewis, 1996). In a 1985 study, 41% of couples entering a DI
programme thought offspring should definitely not be told
of their origins. In a 1991 study, 82% intended to tell their
offspring.
As well as our own adoption history and the influ ence of Maori
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cultural practices, the attitudes of provid ers themselves have
played a major part in this shift. Most, though not all, clinics
'now have a policy of advising donors and recipients to adopt
openne ss about genetic origins and many providers ... now
recruit id entifiable donors, i.e. those willing to be identified
to offspring in the future' (Daniels and Lewis, 1996). The
New Zealand Infertility Society now re comm end s that only
donors who are willing to be identifiable sho uld be recruited,
and 75 -8 0% of new donors ' now indic ate that they are
prepared t o be id entified in the future' (Daniels, 1995).
UK law deni es offspring the right to id entify the donor, and
this is Ii kely to encourage secrecy from th e outset. By contrast,
Swed en and Au stria now have leg islation providing for
mature offsp ring to obtain identifying information about their
gametes donors. This 'provides th e policy framework in
which doctors and health professional s, and, through them,
coupl es, are likely to adopt a more open app roach ' (Daniels
and Taylo r, 1993).

New Zealand law and the right to know
New Zealand 's adoption history has led to widespread interest in and ap preciation of the issues involved in th e right to
know. One res ult has been the passing of the Adult Adoption
Inform at ion Act 1985. However, that Act could come into
effect only beca use of the legal obligation to record and
preserve information about transfers of lega l pare nthood via
adoption. Adoption involves two kinds of ce ntrally held ,
permanent records: the original and new birth registrations,
and the court reco rds of the adoption procee dings.
Some major prob lems remain in relation to New Zealand
adoption law and practice. Th ese are directly re levant to
ART, for two reasons. First , they appear in some form whenever genetic breaks are involved. Secondly, adoption law is
involved in so me uses of ART, particul arly surrogacy.

Adoption Act 1955 and Adult Adoption
Information Act 1985
The Adoption Ac t it self, which ha s not be en thoroughly
revised since 1955, is still in force. Th e prov isions of that
Act were des igned to give strong support to ignorance,
secrecy and concea lment. Five of the major problems are :
Adoption w ipes out all geneti c and birth relationships.
Adopted people and their birth famili es remain st rangers to
each other in law, no matter what subseq uent contact they
m ay have.

1.

2. The birth certificates normally supplied to adopt ed people
of any age present informat ion relevant to t he adoption as if
it were birth information . Adopted people th erefore remain
dependent on their adopt ive parents and families for th e
initial inform ation that they are adopted . They cannot
even begin to exerc ise the right to know about their genetic
connection s if they do not have thi s ba sic information.

3, Birth parents who consented to an adoption prior to 1986,

and all adopted peo pl e, have the right to withhold identifying and other information from each ot her indefinitely,
through us e of the veto process provid ed for in the Act.
Once adopted people reach the age of 20, they ca n obtain
information id entifying their birth mother, and can be assisted

to contact her if they wish, but only providing she has not
pl aced a current veto on this. Birth mother s, and also
'natural' genetic fathers (subject to certain conditions), are
able to id entify and be helped to contact th eir adult adopted
children , but only providing there is no current veto and the
children agree to their request.Adoptive parents have no right
to id entifying information. No one oth er than birth parents
and children m ay use the Adult Adoption Information Act to
identify eac h other and be helped to make contact. For
example, half-siblings cannot use it. If thi s contact cannot be
mad e, very littl e information may be ava ilabl e from the
records themselves.
4. Th ere is no provision in the Adoption Act itself for birth
parents to be informed of their right s under the Adult
Adoption Information Act, or to obtain any information while
the child is aged under 20.
5. There is currently no legislative back-up to ensu re that open
arrangements made at the time of th e adopt ion do in fact
continue along the agreed lines. What beg in s as an open
adopt ion may become completely 'closed' long before the
adopted person becomes an independ ent adu lt.
6. Th ere is so me doubt about wheth er adoption s following
IVF surrogacy are covered by the provi sion s of th e Adult
Adoption Information Act 1985. MCART (1994) recommended
only th at 'Appropriate record keeping, the fr eed om to
continue cu ltu ra l practices such as whangai and the right to
know genetic origins must influ ence the development of
policy in relation t o surrogacy.'

Status of Children Amendment Act 1987
Current New Zealand law distin gui shes between birth transfers and ge netic transfe rs . Birth transfe rs matter, and must
be offici ally recorded, via the process of lega l adoption.
The reco rd s are then kept in perpetuity by th e state. But
until recently, ge netic transfers brought abo ut by ART have
been deem ed to matter so littl e that th ey need not even be
recorded.
The Status of Children Amendment Act ensures that these
transfers leave no legal 'traces' whatsoever, because no legal
procedure is required . The emph as is is on est ablishing legal
parenthood as simply and rapidly as possible, and
removing from the gametes donors any re sponsibility for or
claim on the child. It has been argued that thi s may have
encouraged donors to agree to be id entifi abl e. But the way
in which th e Act obliterates the existence of donors from th e
lega l record s clear ly undermines the right to know, and
g ives a stro ng signal of encouragement to all those who
favour secrecy.

Assisted Human Reproduction Bill (1998)
This Bill, introduced to the House by the Mini ster of Justice
on 19 November 1998, does not alter th e Status of Children
Am e ndm e nt Act. However, it co nt a in s co mprehensive
provi sion s dealin g with collectin g and retaining information
about gamete and embryo donors and any res ulting children,
and the right to ac cess inform ation. Many of the new
provision s for rights in re lati on to gametes donation contrast
sharply with th e lack or lim itation of such provisions in
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relation to adoption, or to surrogacy involving gestation and
birth, but not donated gametes. The bill covers:

1 Collecting and retaining information
Providers must obtain from gametes donors the information
prescribed by the Registrar-General. They must also allow
' reasonable opportunities' for donors to give additional
information, and retain this for 50 years after the birth of any
child from the donated gametes (unless the donor asks them
to amend, delete, destroy or return it). Before they consent to
donate, donors must be advised of the provisions of this
legislation. There is no mention of gestation and birth donors.
The bill does not require notification to be sent to the
Registrar-General on the birth of a child resulting from a
donation. Instead it relies on providers to find out about such
births. Providers must then obtain the prescribed information
about the child and give it to the Registrar-General, together
with the prescribed information about the donor(s). They
must also allow the parents and child reasonable opportuni ties to give more information. If they have additional donor
information they must give this to the Registrar-General
after the 50-year period is up,or if they stop being a provider.
The Registrar-General must keep all this information
indefinitely.

2. Access to information
Once donor children turn 18, the Registrar-General must tell
them, if they ask, whether any information is kept a bout them,
and give them access to it . Parents have the same rights
of access before the child turns 18. Children under 18 can
obtain non -identifying information. The Registrar-General
can refuse anyone access to information ' if satisfied, on
reasonable grounds, that to do so is likely to endanger any
other person'.
Donors are to be told whether any children have been born
from their gametes, and of what sex. When the child is aged
over 18 and under 25, donors can have identifying information with the child's consent . Once the child is 25, donors
can access identifying information, with the same proviso for
refusal as above. Related complaints may be made to the
Privacy Commissioner.

Making the right to know a reality
The nature of the 'prescribed information' is not yet known.
Presumably this will include the identity of donors and
children (including their iwi and hapu affiliations), and
information which can help to trace and locate them at some
future date. For those of Maori or Pacific Islands descent,
accurate records of each genealogical connection affecting
them are likely to be even more important than they are for
other ethnic groups. The information obligations also act as a
check on providers, helping to ensure that the types of
malpractice which secrecy makes feasible do not occur. However, a number of serious problems remain .
(a) Part 3, the information section, applies only to donations
made after it comes into force 'on a day appointed by Order
in Council '. It specifically excludes donations and births which
took place prior to this. It makes no provision for previous
donors or children to obtain any available information about

each other, even where such information is known to exist.
(b) It does not cover donations which take place without the
involvement of a provider.
(c) It fails to deal with the issue of birth certificates. In both
adoption and ART, this is a key issue in ensuring that the offspring concerned have the prior knowledge they require to
exercise their information rights.
(d) The bill tacitly recognises surrogacy by mentioning it, but
only in connection with the definition of 'donated gametes'
(see Chapter 10). This has serious implications.
(e) Because of the bill's failure to address surrogacy directly,
and its reliance on provider involvement, it is unclear whether
its information provisions apply to cases where the gestation
and birth mother supplies the ovum too - and where no
provider may be involved at all.
(f) The bill's comprehensive provisions for the information
rights of donors, parents and children stand in sharp contrast
to the silence about or limitation of such rights in the
Adoption Act 1955 and the Adult Adoption Information Act
1985. Yet these are the only rights available to all those
involved in surrogacy arrangements which do not use
gametes donated by others, and they apply only where legal
adoption does in fact take place.
(g) This bill therefore highlights the urgent need for a
comprehensive overhaul of adoption legislation, particularly
in view of the important role which it tacitly relies on the
adoption legislation to play with regard to information rights
in relation to surrogacy.
(h) It also highlights the difficulties and inconsistencies
arising from attempting to legislate on ART in a piecemeal
way.

Fostering openness
Records of any kind can hold only a limited amount of
information. The Justice Department has pointed out, quite
appropriately, that the Registrar-General of Births is not
geared to the recording of 'information that describes the
total human being, or to the offering and provision of counselling in relation to the information' (quoted in MCART, 1994).
Nor is any other agency able to do this adequately. Only personal contact can provide the fullest possible knowledge of
the genetic and/or birth connection.
The recipients' ' right to know' is not fully covered by provisions for future knowledge and contact. The people who are
initiating the ART process could also have the right to meet
those whose genes they are seeking to use. Such contact
restores the missing human connection. It is likely to help
parents who are wholly or partly unrelated genetically to their
child to understand that child. It would also help with
the difficulties of explaining the situation to the child.
It is not possible to legislate for this degree of openness . However, it could be mandatory for providers to offer it as an
option to all recipients. Each family could also be encouraged
to keep their own personal record of the child's origins.
ART clinics could perhaps supply the first elements of such a
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record in a suitab le form . Explicit guidelines to providers
could includ e:
• the value of at least one meeting between donors
and recipients before ART is used, wh ere they do not
alrea dy know each other.
• detailed, realistic discussion and counselling about
th e process of'telling' -that is, informin g children
about the circumstances of their conception and
birth. As with adoption, very littl e atte ntion has been
paid to this complex aspect of ART.
A policy of ge nuin e openness requires that legislation and
regulation s relating to the use of ART work together to make
it unlikely that children will be born and raised under the
condition s of sec recy and ignorance which formerly prevailed
in clos ed stra nger adoption. Comprehens ive, consistent
legislation is clearly and urgently required to make the right
to know a rea lity for all those involved .

The centrally stored, official record is of vit al importance,
becau se it is the only one which will , in most circum stances,
remain per manently available. But records are no use if
those most concerned have no knowledge of their existence
and no right of access to them.
It may be that early and ongoing cont act between donors,
recipient s and offspring is the only way t o make truth and
openness th e norm in reproduction involving genet ic or birth
breaks. The best model would th erefore be that of the
most fully 'ope n' current adoption practice , supported by
appropriate legis latio n, for all situation s involving genetic
and/or birth breaks.
Finally, the Ass isted Human Reprodu ct ion Bill focuses
exclusively on gametes donation . It is also esse ntial, and
now extremely urgent, to address direct ly the complex issues
involved wh en gestation and birth is provided by 'some other
woman' (as th e bill puts it). At present such cases are left
in limbo, somewhere between donation and adoption.
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Health and psycho-social issues arising
from assisted reproductive technology

Sandra Coney_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

This chapter explores the health issues - both physical and
psycho-socia I - that a rise from assisted reproductive tech no logy (ART}. This is not a detailed survey, but is intended
to provide information to support the argument that formal
oversight of the infertility treatment sector is needed to
protect those involved. Other arguments for such oversight, and a suggested model to achieve this, are presented
in Chapter 13.
Some aspects of the psycho-social impact of ART on tho se
involved have already been discussed in earlier chapters of
this report, particularly Chapter 7 (Maori perspective),
Chapter 8 (Pacific perspective), Chapter 9 (rights of child),
Chapterio (surrogacy). and Chapter,, (long-term issues). This
chapter will refer to areas not already covered, with particular emphasis on physical health issues.
The health and psycho-social issues arising from ART can
conveniently be divided into short-term and long-term risks.

Short-term health risks
Risks to women of infertility treatment
The short-term risks of ART are relevant to women seeking
treatment and women donating eggs or acting as surrogates.
There are no short-term medical risks to men who are the
partners of women seeking treatment or who are sperm
donors.
The following is a brief discussion of the main short-term risks :

Risks during egg retrieval and embryo transfer
There are a number of complications of egg retrieval and
embryo transfer. Some of these are surg ical accidents, but
others are related to the fact that women seeking treatment
may have existing conditions underlying their infertility, such
as pelvic inflammatory disease or endometrios is, which can
be aggravated by infertility treatment.
Th e following complications may arise:
• injuries to blood vessels which result in a
hemoperitone um (blood in the abdominal cavity)
• traum a to pelvic organs, such as uterus, bladder or
colon

•

exacerbation of pelvic inflammatory disease (PIO}

•

infection or tu bo-ova ria n abscess

•

rupture of cysts caused by endometriosis

•

urinary tract infections (UTI)

• complications of local anaesthesia and sedation ,
and, where this is used, of general anaesthesia
•

pain requiring on-going analgesia.

Ovarian hyperstimulation syndrome (OHSS)
Over-stimulation of the ovaries, caused by the drugs used to
stimulate ovulation, can result in swollen ovaries, secretion
offluid into the abdomen (ascites) and abdomina l pain. OHSS
is a well-recognised, potentially severe complication of the
drugs used to induce ovulation in IVF, gamete intra-fallopian
transfer (GIFT} and donor insemination where fertility drugs
are used. The incidence following standard ovulation induction with exogenous gonadotrophins is estimated at 4% with
between 0.25% and 0.9% of women being severely affected.
The incidence in controlled ovarian hyperstimulation has been
reported to be between 6.6% and 8-4% when gonadotrophin
releasing hormones have been used and the severe form at
0.5% (RCOG, 1995). OHSS can have a serious impact on the
health of the woman (woman having fertility treatment or
donor), and may cause ongoing health problems and even
death (Golan et al, 1989).

Risks during pregnancy and birth
Ectopic pregnancies
Ectopic pregnancies are more common in IVF pregnancies . A
study in the UK found the rate to be 4.5% (one in 20
compared to one in 80 in the general population). A history
of pelvic infl ammatory disease is the main risk factor but
ectopic pregnancy may still arise in women with no risk
factors (Marcus and Brinsden, 1995). Heterotopic pregnancies
(coex istent intrauterine and extra uterine pregnancies) occur
more commonly in ART.

Miscarriage
Mi scarriage is more frequent in pregnancies resulting from
IVF and GIFT th an in the normal population. The Australia/
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New Zealand rat e is 22 .7% of intrauterin e pregnancies
{NHMRC, 1995).

Caesarean sections
Birth s followin g ART are more likely to be by caesarean
section (40%) which increases th e risks to mothers for this
and subsequent pregnancies {NHMRC, 1995) . Cae sarean
section s also increase ri sks to babies.

Multiple pregnancies
Multiple pregnancies are much more common fol lowing IVF
as three embryos are usually tran sferred. In some countries,
som etimes more th an three embryos are t ransferred. In
New Zealand, RTAC requirements are that no more than three
embryos are transferred . In the UK from 1 January 1995 to 31
March 1996 there were 5538 live births from IVF or frozen
embryo transfers. Of th ese 3764 were single babies, 1539
were twins, 230 were tripl ets and five were quads. This means
that one thi rd of all live births were mu ltiple births. Multiple
birth s are also more likely following GIFT {HFEA, 1997).
Rec ently, Nation al Women 's Hospital {NWH) audited it s
multiple births and found that of th e 800 such birth s, 10%
were the result of ART. Of these six w ere tripl ets, all following ART, and three were quads, two of these following th e use
of the fe rtil ity drug clomiph ene. Neither of these cases had
resulted from treatment by a special ist or fertility clinic.
NWH says th at the cha nce of a multiple pregnancy following
ART is 20% {Cindy Farquhar, personal communication, 1998).
Multiple pregnancies inc rease the ri sks to both mothers and
babies. The risks to women inclu de miscarriage, pregnancyinduced hypertension, anaemia, diabet es, placental accid ent s,
hydramn ios (excessive amniotic fluid), premature rupt ure of
th e membranes, prete rm delivery, antepartum and postpartum haemorrhage, and abnorm al foetal presentations.

Risks to infants conceived through ART
Perinatal outcomes
Babies born through IVF and GIFT have raised rates of pret erm
birth, very low birth weight and perinata l death. Whi le thi s
can pa rtly be ex pla ined by hi gh er proportions of multiple
births, singleton infants also have rai sed rates of these negative outcomes {NHMRC, 1995).

The risk of a VLBW is only partly due to t he increased ri sk of
having a multiple pregnancy. A study in Am erica showed
the ra t e of VLBW de live ries among women treated for
infertility w as nearly ten times the nationa l average {McElrath
and Wise, 1997).

Birth defects in children
There have been mixed re ports as to whether the incidence
of such birth defects as spi na bifid a, transposition of th e great
ves sels, neuroectode rma l cancer (can cer of the nervo us
system), and cere bral palsy are greater in children born
through ART. Further resea rch is needed to clarify wheth er
th ese defects are more likely in children bo rn fo llowing ART.

Short-term psycho-social effects of ART
on participants and donors
M uch of the resea rch into the psycho-socia l as pects of ART
focuses on th e period in whic h a couple is un dergoi ng treatment . Infertil ity in itself is acknowledged to be highly stressful for many of thos e affected. Seekin g treatment int roduces anoth er set of stresses. Th e process is long and drawn
out and involves a loss of privacy, medicalisation, and effects
on marital and sex ua l relationship s. Stress is also caused by
the rigours of the actual techniqu es used and by th e
knowledge th at the chance of a successfu l outcome is uncertain. As the man and the woman involved are vu lnerable, they
may find it difficult t o su pport each other and they may be
iso lated from the i r fa mi li al and socia l circ le. An x iety,
depression, grief, self-bl ame, anger and loss of self-esteem
may all occur (Adair, 1994).
A number of studies show that for those w ho achieve a ch ild
th rough ART, the joy of having a child outwe ighs the stresses.
However, even when pregnancy is successfu lly achieved, many
wom en and m en conti nue to be anxious about such things
as whether th e pregnancy will go to term, whether the chi ld
will be born healthy, and th ey may be ambiva lent about
parenthood. Ad air (1994) points out that t he defence m echanism couples have put in place to protect themse lves whi le
infertile, such as wit hdrawi ng from contact w ith pregnant
women and children, can continue into pregnancy so that peer
group support is m issin g.

Low birth weight babies

Stud ies which have focused on th e outcomes of ART have
large ly employed quantitative methodolog ies concentrat ed
on physica l and psychological predetermined variables. In
depth qualitative studies from th e partici pant woman's viewpo int have ap peared rarely {NHMRC, 1995). Anoth er issue
is that preli minary resea rch has indicated th at women are
often poorly informed abo ut choices regardi ng treatment
{NHMRC,1995) . As in the majority of countries ART is
confi ned t o heterosexua l coupl es in re lations hips, t here is
negl igible research on the psycho-social effects on single
wome n or lesbians.

Fertility treatment in creases th e risk of having a low or very
low birth weig ht baby {V LBW). The raised preterm rate s
associated with IVF and GI FT means th at one-th ird of infants
are of low birth w eight (u nder 2,500 grams) and 9% of IVF
and 11 % of GIFT babies are of VLBW (under 1,500 gra m s)
{NHMRC, 1995).

There is a body of researc h investigating the experience of
se men donors but little resea rch on egg donors, as this is a
more recent procedu re an d occurs less frequent ly th an sperm
donation . Daniel s (1996) points out that there has been a
'fascin ation with th e motivat ions and attitudes of t he sperm
donors' and exp lains that sperm donation is viewed as more

Multiple pregnancies
Foetuses in mu lt iple pregnancies are less likely to survive. The
stillbirth and neonatal death rate for a triplet pregnancy with
one or more of th e babies dyin g is 82.6 per 1000 birth events
compared to 8.8 per 1000 for sing le pregn ancies (HFEA, 1997).
Multiple births are more likely to be born prematurely and to
be of low birth wei ght . Low birth weight babies are more
likely to have neuro-developm ental handicaps and to be
adm itted to neo-natal intensive care un its.
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active, sexually charged and threatening to fam ilies th an egg
donat ion, which is seen as a passive, altru istic action which
occurs through medical intervention. He argues that because
of th ese attitude s to mal e donors, th ey have becom e
marginalised. It is equally possi ble to argue th at women who
donate eggs are even mo re invisible because of the gender
stereotypes that Daniels descri bes.
Conseq uently there is little information about th e experiences
and attitudes of egg donors. There is also neg ligi bl e research
on th e experiences of embryo donors or of surrogates. Rather
there are only anecdotal re ports and desc riptions of individuals' ex periences.

Long-term health risks to women
Long-term health impairment can be suffered by wom en who
experience severe form s of OH SS resulting in strokes, cerebrovascular accident, pulmonary embolism, periphera l gangrene,
hypercoagul ation , venous or arter ia l th ro mbos is, adult
respiratory distress syndrom e or serious impairment of liver
or ren al function.
It is stil l not cl ea r wh ether some hormones used t o st im ul ate
ovulation have long-term effects such as in creased risk of
end om et rial ca ncer, ovarian ca ncer an d breast cancer, or
whether they might accelerate the growth of such tumours.
Forth is reason, it is recomm ended th at all forms of ovulation
induction be limited t o 12 months.
Premature m enopau se is another risk that has been raised
but not cl arified.

Long-term risks to children
Children who are born prematu rely or who are VLBW have an
increased incidence of learn ing and developmental difficultie s. Al t hou g h the se ou t com es are more l ike ly in ART
children, it is not cl ea r wh ether ART in itse lf ca uses such
difficulties.
Some methods of ART involve freezing sperm or removing
imm ature sperm from a ma n's t esticle (where th e vas
deferens is abse nt) and/or injecting it directly into an egg.
Thi s l atter t echniqu e is call ed intracytoplasm ic sperm
injection (ICSI).
There are some concerns that these t echniques may alter th e
DNA of sperm (freezi ng) or allow f ert il isation using sperm
which would never have re su lted in pregn ancies through
normal sexual intercourse. The possible implication of this is
th at t he children born t his way m ight inherit genetic diseases
or susceptibility to illness. (See below.)
There is also a poss ible long-t erm risk of t he hormone t reatments used during ART to infa nts conceived thi s way. This ri sk
is currently unproven.

Long-term psycho-social effects
In general the re is little long-t erm fo llow-u p of t hose involved
in ART: thi s includes donors and th eir famili es, w omen who
act as su rrogat es and t heir fa milies, people who see k t reatment and t heir fa milies, including those w ho are successful
and those who are unsuccessful. In particular, w hi le th ere
is some rese arch on the husbands of women who give birth

fo llowin g sperm donat ion, t here has been litt le study of
t he impact on wom en of givi ng birth to, or ra ising, child ren
not genetically related to th em.
In t he past, th e notion th at the privacy of fami lies should not
be interfered with has prevented long-term foll ow-up, as it
did in adoption . Because the child 's int erests have been
subsumed to those of ad ults, t he adults' needs for privacy or
secrecy have prevailed. As a consequence, intere st in longte rm research on psycho-socia l aspects of ART is relat ively
recent.
Some of t he major long-term issues are around disclosure of
the circum st ances of t he conce ption and birth of ART children.
Kn owled ge about t hese is of impo rtan ce in t he child 's
developm ent of se lf and of belonging, but fa mi lies are often
rel uctant to be open about th em to th e child (See Cha pter 11).
A review by the Nat io na l Hea lth and Medica l Research
Council (NHMRC) of Austral ia wa s th e first compre hensive
attempt to review the literatu re on t he lo ng-term effects on
wom en, couples and fa mil ies (NHMRC, 1995).
The revi ew noted th at feel ings of an xiety and depression th at
ari se during t reatm ent are not necess arily resolved by th e
arrival of a child, as th e underlying infertility stil l exist s and
th i s may be tied to feelings of se lf worth. A d ecision
about wheth er to attempt another pregn ancy w ill give ri se
to m any of the sam e stresses and issu es as did the first
attempt at conc eption. Wo men can still feel a loss of
femi nine identity despit e experiencing motherhood. A small
Austra Iia n study of 'non-genetic' mothers found that because
of secrecy about th e don at ion and a f ear of 'gossi p' th ese
wom en experienced feelings of social isolation.
The review co ncluded th at the lon g-t erm psycho-social outcom e for women and their fa milies is not known, although
research has been initiated in th is area. Information about
ch ild ren born throu gh ART (a nd th eir parents) has not been
systematically coll ected unt il recently. M ost studies have been
sma ll, retrospective, lack control groups and often omit data
about emotional development of th e ch il d. Res ult s usually
show th e child is wit hin t he developmental ran ge for his or
he r age, a ll owing fo r pre maturi t y. Som e re cent studi es
have been larger but th e low pa rticipation of fa mil ies in longt erm fol low- up makes it impossibl e t o draw infe rences w ith
any confidence. The review recomm ended th at as participat ion in ART is a com plex and m ultifaceted experience, f uture
res ea rc h into infertility shou ld be embedded in t he social
context rather th an be ing t reat ed as a med ical conditi on
(N HMRC, 1995).
The NHMRC report did not cover surrogacy, but oth er resea rch
has shown th at women who act as surrogates often do so to
atte mpt to resolve fee lings of g uilt or grief at previo usly
havin g lost a child, for examp le, throu gh adoption. Women
wh o act as surrogates can fai l t o pred ict their reactions and
may und erestim ate th e grief they feel at giving up a child
(Daniels and Taylor, 1991).

Discussion
Assi sted reproducti ve t echnology gives rise to a la rge number
of issues relating to the health and psycho-social wellbeing
of t he men, women and chi ldren involved. Whi le donor
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insemination and drug treatment have been used for some
decades, other interventions have been introduced much more
recently. In many areas research is scanty and there is a lack
of long-term st udy, either of risks or of the pyscho-socia I
implications.
A recent commentary in the medical journal The Lancet,
provided a timely reminder that knowledge about many
aspects of ART is incomplete, and that adverse outcomes
might emerge with time. It commented on t he lack of regulation and scrutiny of ART innovations. Techniques which should
be treated as experimental and be subject ed to the cont rols
that accompany such a status, rapidly gain widespread
app lication.
The commentary was prompted by a new study in Sydney
showing that at one year of age, i nfant deve lopment
measured on the mental development index appears to be
significantly lower for ch ildren born through intracytoplasmic sperm injection (ICSI) than for control groups (children
conceived natura lly and children conceived through conven tional IVF) (Bowen et al, 1998).
The authors of the commentary on the findings exp lain that:
The introduction of new drugs for use in man is
preceded by a painstaking, highly regulated, and
extremely costly process of testing - first in anima ls,
then in human beings. However, there are no
regulations for the introduction of assisted reproduction techniqu es. For example, the
introduction in 1992 of intracytoplasmic sperm
injection (ICSI), a t echn iq ue by which a sing le
spermatozoon is injected into an oocyte [egg], thus
circumventing the selective barriers developed
through evolution, was embraced as a major
breakthrough for the treatment of male infertility. No
experimenta l phase preceded its introduction, partly
because animal mode ls were thought to be
unsuitable and partly because of its immediate and
overwhelming success. At first, only ejaculated
sperm were injected, but later, surgically obta ined
immatu re spe rm and spermatids from the epididymis
or testis were also used. Now ICSI seems to be steadi ly
becoming the standard method of treatment of
infertility by in-vitro fertili sation (!VF). Already in 1995
almost 50,000 ICSI cycles were undertaken g loba lly.
Tens of thousand s of ICSI children must have been
born since th e technique was introduced (te Velde et
al, 1998).
ICS I was introduced into New Zealand in 1994, two years
after it w as introduced overseas. There is no ongo in g
monitorin g of the long-term outcomes in New Zea land
although the National Ethic Committee on Assisted Human
Reprodu ction is keeping a watching brief of internationa l
developments as a result of the Sydney study.
In the UK the Hum an Fertilisation and Embryology Authority
(HFEA} requ ires infertility clinics providin g ICSI to be specially
licensed and has special ICSI inspectors. This is designed to
ensure that personn el performing ICSI meet competency
standards since th e ski ll s and experience of the practitioner
have been found to be key factors in the successful applica-

tion of the techn ique. During 1996 one ICS I practitione r's
license was withdrawn (HFEA, 1997).
Whi le licen sing would not necessari ly avoid the adverse
o utcomes reported by the Sydney resea rchers, it at lea st
provides some control overt he expertise of and protocols used
by those perform in g ICSI. It also provides the data t hat
would be needed to carry out research or fo llow-up. In New
Zea land there are no such requirements, and indeed, there is
no body in existence which cou ld scrutin ise a clinic's expe rtise, provide licensing, oversee performance on an ongoing
basis or provide inform ation about long-term fo llow-up.
The example of ICSI high lights inadequacies in th e int roduction and monitoring of a relatively new ART technique and
the lack of a body or process for ensuring that developments
occur safely.

The time-frame for follow-up
As the debate about ICSI demonstrates, the risks of ART
procedures are not just to the adults involved in attempted
conception s, but to the resulti ng children (a nd even to th eir
ch ildren). A very long t ime-fram e wou ld be needed to test
the effects and safety of many current and future ART
techn iques.
The need for a long time-frame to be ado pt ed in ART was
further underlined when it wa s discovered in th e 1990s, that
infertile women treated with human pit uitary gonadotroph in s (hPG} derived from pituitary glands taken from
corpses, were at risk of developing the incurable CreutzfeldtJakob Di sease . In Austra li a four women treated with
hPG between 1967 and 1985 had died by 1991 and an inq uiry
was set up by the Federa l Mini ster of Health which reported
in 1994. In New Zea land women were also treated with hPG
from the same sources as Australian women but there is very
little information about the outcome for them.
At present , research on ART focuses primari ly on the period of
inferti lity treatm ent. Biomed ica l research is focused on t reatme nt techniqu es and is aimed at increas ing th e number of
successful conceptions and births. Research into the psychosocial aspects of ART si milarly tends to focus on men and
women while they are participating in inferti lity programmes
or one or two years afterwards. There is very little long-term
follow-up of those involved. In particu lar, the re is very little
research on children born through donated gametes or
surrogacy arrangements or on th ose who have donated
gametes (particularly eggs) or participated in surrogacy.
The research that is being carried out is usual ly retrospective,
us ing less than optimal research methods.

Impediments to long-term follow-up
The long tim e-fra m e during whi ch th e effects of infertility
t reatm ents will be revea led contrasts with the urgent need
express ed by women whose biologica l clock is running down.
This urgency has tended to obscure the need for caution.Those
seeki ng treatment are often prepared to take risks and this
has tended to override cons ideration of t he safety issues for
the resu lting chi ld ren or even for oth er wom en seeking treatment, who may not rea li se th at the treat ment th ey are
offered has been inadequate ly resea rched. Another factor
in the rapid normalising of experimental techniques is the
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nature of the infertility sector. Because the app lication
of technology to the problem of infertility is relatively recent,
th e culture surrounding the practice is one of innovation and
of testing the bound aries.

record of New Zeala nd clinics. In th e UK the HFEA collects data
on a large number of outcomes and quality indicators and
th ese are avail ab le about each clinic for consumers contemplating treatment .

Infertility service s are often in the private sector and thus to a
degree removed from the mainstream of medical resea rch and
practice. The market approach of infertility servi ces in some
parts of the world, in particular, the USA, and th e highly
lucrat ive nature of the business, distinguishes it from many
oth er medical treatment areas and has fuelled th e t endency
to push the bound aries.

New Zealand providers are subject to all the normal safeguards for medi ca l providers, an d they are subj ect to th e
normal profes sional , medical misadventure (ACC) and
complaints processes. However, there is currently no way that
the performance of infertility clinics can be viewed and
scrutinised separately. The li ce nsing body proposed in
Ch apter 13 would make this possib le.

As ART involves th e creation and birth of babies to peop le who
have been longin g to reproduce, it is an area surrounded with
emot ion. Thi s can obscure th e important health , social and
eth ical issues th at need to be con sid ered.

Th e need for such scrutiny is important, not ju st to provide
inform ation for potential users of se rvices about succes s rates
and sa fety, but beca use children res ult from the se procedures,
and the risks to th em are not yet clea r.

New Zealand situation with follow-up
In New Zealand there is no system atic process for collecting
data on the outcomes of treatm ent from infertility services
providers, either with regard to numbers of treatments, live
births or safety measures. As part of accreditation , data is
sen t to RTAC , but this is amal gama ted wi th data from
Au stralian clini cs so that it is imposs ible to discern the track

Th e organised syst ematic coll ect ion of informati on is necessa ry to study th e short-term and long-term physical and
psycho-social effects of ART. An overseeing body could
also promote resea rch and act as a cleari ng house for up-todate informati on on the outcom es of ART. Thi s would enab le
th e development of policies and practices that seek to
mitigate the potential risks of ART.

Reasons for and purposes
of legislation
_ __ __ _ __ _ __ __ __ _ __ _ _ _ Sandra Coney

The current unregulated environment, combined with the
speed of developments in this area, has resulted in a number
of disturbing outcomes. For example:
• A decision to approve in principle ' non-commercial/
altruistic' surrogacy by IVF was made at a meeting of
the National Ethics Committee of Assisted Hum an
Reproduction {NECAHR) in April 1997, when on ly five
of the nine-member committee were present (two
add itional members were consulted briefly by
t elephone), without any public con sultation at all. The
minutes of the committee show th e enormous
complexity of th e issues involved. The gu idelines on
surrogacy issued by the committee in 1998 (see page
55) stat e th at it 'prefers' that the gestational
surrogate is a family friend or member. This means
that the door is not closed to surrogacy contracts
between stra ngers.
• A report to the National Hea lth Committee on
Access to Infertility Services: Development of Priority
Criteria set criteria which mea nt th at you nger, fertile
wom en were more likely to get publicly funded
treatm ent than older women who had been trying to
get pregnant for some time. The repo rt was the work
of only two people, one of whom w as a di rector at the
country's major private infertility clini c. Key groups
and age ncies w ere not adequate ly consulted, if at all.
• No ethica l approval has been soug ht for the
practice of embryo donation, whereas permission wa s
sought (from local ethics committees) for the practice
of egg donation. The reason given for not seeking
app roval is th at emb ryo donation is an estab lished
ART techniqu e overseas, even if it has not been
practised within New Zea land. This apparent
contradiction reflects the lack of clarity as to wh at
practices require eth ica l approval. It is left up to
providers to decide wh at to refer to NECAH R.
• New practices which are careful ly mon itored
overseas have bee n introduced to New Zea land
without any process for monitoring standa rd s, safety
and outcomes. An exa mple of this is intracytopl asm ic
spe rm injection (ICSl}. In the UK the Hum an

Fertili sation and Embryology Autho rity (HFEA}
specifica lly licenses clinics to perform th is technique.

Reasons for legislation
A nu mber of arguments have been put forward in favour of
legislation on ART.

1. Legislation designed to apply specifically
to ART
The lack of specific legislation means th at statutes that were
not developed with ART in mind, or which were passed lo ng
before such t echnologies were developed, app ly in the area
of ART, often incomplete ly and in appropriate ly.
Various guidel in es, regu lations, standards and contractual
arrangements apply to those providing inferti lity services, but
these are fragmented and uncoordinated, resu lting in the lack
of an overa ll framework for ART services.
M any other sim i lar jur isd ict ions have seen the need for
compreh ensive leg islation, most notably Canada, UK and
Au st ra li a. Law s have more autho rity tha n guidelines,
industry se lf-regu lat ion or accreditation. The re is no legal
req uirem ent th at these lesser levels of regul ation wil l be
followed by providers, as adherence to these is voluntary.

2. Safeguarding the child's interests
Because a third party - a child - is created through ART,
specific protections are needed to safeguard the interests and
rights of the child. The present law merely req uires health
care providers to hold records for ten years. Currently th ere
are no New Zealand specifications on what information is to
be collected and kept. For instance, ethnic background and
iwi identification are not consist ently collected. Until recent ly,
some providers mixed spe rm from different me n, or simply
fai led to keep records, so that th e fat her of a pa rticul ar chi ld
cou ld never be ide ntified. It is not known whether such
practices have entirely ceased. Information can be lost if
providers retire, die, or go out of business. Legislation would
also determ ine the circumstances and conditions under wh ich
offspring, parents and donors cou ld access information.
There is at present no body th at has specific respo nsibility for
represe nting th e interests of the child o r for protecting th e
rights of the child in relati on to ART. Ad hoc arrangements
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have been made, bringing in th e Commissioner for Children,
Children and Young Persons Service of the Department of
Social Welfare , and social workers. But someone has to
perceive a need to involve these age ncies, rather than this
being integral to ART policy development and serv ice
delivery.

3. Protecting women and men seeking services
The issues that arise in ART affect vulnerable men and women
who need protection from exploitation , unsafe practices and
ill treatment. Legislation could set requirements to ensure that
men and women taking part in ART are provided with information, counselling and other resources to help them understand the implications of what th ey are undertaking, the risks,
and the likelihood of success. It could provide consumers with
information about providers of infertility services and the
services they offer. It could limit access to ART and restrict the
techniques that are ava ilabl e.

4. Protecting the families of those involved
ART has the potential to create relationships with people other
than those actively seek ing treatment, donating gametes, or
taking part in surrogacy arrangements, in particular, the
ex isti ng children of these people. For examp le, a couple may
consent to donate an embryo to another woman, but the
genetic siblings are not involved in the transaction. In some
instances, the partners of people involved may gain relationships or even obligations throu gh ART practices. For instance
the husband of a woman who gives birth to a child through a
surrogacy arrangement is legally the father, and therefore
responsible for that child's support. The interests of these
categories of people also need to be considered.

5. Protecting women and men as donors
Those donating or considering donating gametes, embryos
and/or gestation and birth also need protecting and counselling on the risks and implications . Legislation would set
limits on donating. It would establ ish whether donors can
access information about offspring, whether they can contact offspring, and if so, under what conditions. It would set
out whether donors can refu se to be contacted by their offspring.

6. Requiring ART providers to be registered
medical practitioners
Currently ART providers need not be doctors or members of
the relevant professional groups so that it is possible for a
provider to operate outside the existing structures.

7. Preventing commercialisation
Commercialism is a feature of ART in some countries, such as
the USA. In commercial markets, there is a danger of the
exploitation of infertile men and women and those offering
gametes, gestation and birth. There are concerns that
reproduction and children are being reduced to commoditi es,
whether payment is involved or not.

8. Reflecting public values
The issues that arise in ART have enormous potential to
impinge on community and human values.There needs to be
a clear process for taking these values into account and
consultin g with the public about future developments in ART.

Thi s should include consultation with Maori and with Pacific
Islands communities.

8. Providing a framework for considering new
developments
ART is a rapidly changing area, with new technologies and
practices being developed a II the time. Examples of these a re
proposals to use eggs taken from foetuses and dead women,
and the recent highly publicised UK case of a woman who
wi shed to be impregnated usin g her dead husband's sperm.
Without a framework and process for examining such
changes, the law and public discussion can lag behind. In the
UK the HFEA published 25,000 copies of a consultation
document on ovarian tissue. It received 9,000 responses,
enab ling it to gauge public opinion before incorporating
gu id elines in its Code of Practice. It also led a public
consu ltation on sex se lection in 1993. When an Auckland
provider promoted the introduction of sex selection in 1997,
there was no framework for public consultation.

9. Ensuring high medical and ethical standards
for facilities
Legislation could ensure that high medical and ethical standards are set and maintained in ART services. While a number
of general medical and ethical standards do apply to ART, these
are not necessarily adequate to deal with th e comp lexities of
ART. Issues that need to be dealt with inc lud e the storage and
disposal of embryos, and research on embryos.

10. Monitoring practice in ART
No body has responsibility for reporting regularly on all
aspects of ART practice in New Zealand. There is no comprehensive system for monitoring deve lopments, ma king recommendations or raising issues of concern. A similar situation
could have arisen in the abortion area. However, a special
committee, the Abortion Supervisory Committee, reports
annual ly directly to Parliament on adherence to relevant
legislation and use of services, and highlights any issues that
have arisen.
By contrast, NECAHR reports only to the Mini ster of Health
and is concerned primarily with et hical issues. Lacking
empowering legislation, and consequently autonomy,
NECAHR has been exposed to external pressure.

11. Providing independence for ART policy
The establishment of a perm anent independ ent age ncy to
control ART would depoliticise th e area, and promote the
development of a repository of ind ependent information,
policy, expertise and experience in ART issues.

12. Providing a compulsory national licensing
system for providers
It is not current ly compulsory for ART providers to be accredited to RTAC. A licensing system would prevent unlicensed
clinics operating.

Purposes of legislation
Legislation on ART would serve three broad purposes:
Regulate what technology is or is not to be made
available, who can provide it, and who can access it,
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Reasons for and purposes of legislation

and set sa nctions for violating requirements of
legislation .

3. Set up a regulatory/licensing body or
authority

Protect the interests of all tho se invo lved,
especia Ily the children .

A regulatory body in the form of an auth or ity, council or
commission would be set upto oversee t he whol e area of ART
in New Zealand. This body would have statutory authority to
oversee th e implementation of th e Act and monitor
adherence to it. It should be independ ent, representat ive of a
wide range of expertise, and resourc ed to a leve l whi ch
enab les it to be ab le to carry out its functions effect ively.
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3 Estab li sh a permanent independent oversee ing
body.
It would not be necessa ry for the leg islat ion to address all the
complex detai ls of ART. It should set the framework wh ich
would enab le the overseeing body t o develop reg ul ations,
policies and codes of practice. This wou ld provide the body
with th e fl ex ibility to address new issu es and concerns as they
arise, without th e need to pass new leg islation or amendments.
Legi slati on to put this body in pl ace would:

Functions of a regulatory body
Th e functions of the reg ulato ry body would be to:
Provide stro ng, proactive leadership so that ART services in
New Zea land are et hical and safe.

1.

1. Regulate what is available, and who can
access it

2 . Licen se and accred it facilities th at are of a high standard
and are appropriate to the New Zeal and setting .

Legislation might prohibit certain technolo gies or practices,
such as ex perimentation on foetus es, cloning , crea tion of
anima l-human hybrids, use of foet al eggs, use of cadaver eggs,
use of sperm from dead men , use of surrogates, sale of reproductive materials and capacities . Alternati vely, limits might
be pl aced on such practices.

3. Publish a code of practice for provid ers setting out the
profession al, et hi cal and legal standards th ey must maintain,
and monitor adhere nce to it . Th e code would cover such
areas as qualifications of staff, stand ard s of fac iliti es, advertising and promotion of services, obligation s to clients and
donors, inform ed consent procedures, processes for t aki ng into
account th e w elfare of the child , screening and assessment
of donors, inform ation to be given to cli ents and to donors,
counselling , use and storage of gamet es and embryos,
information co ll ectio n requirem ents, reco rd keeping, and
complaint s.

Th e legis lation would require the body to develop criteria for
access to ART. These might modify th e situ ation created by
th e current pre-emi nence of the Hum an Right s Act . Although
deci sions abo ut access to ART have already been made under
that Act, th ese need not be seen as precedents if leg islation
and reg ul ation s specific to ART are drawn up.

2. Protect the interests of all those involved
Th e legislation would require paramountcy to be given to the
rights of the child and the child 's best interests in relation to
ART. These terms could be defin ed in legis lation or in regulation s. Con sideration could be given to th e need to take into
account th e interests of oth er fami ly m embers, such as
siblings.
A national register of informat ion about al l typ es of donors,
recipient s and children would be set up and held in public
ownership. Protocols would be developed for th e information
th at must be co ll ected and for access to it.
Individu als an d couples seeking ART would be protected by
th e development of consumer inform ation, great er regulation
of clinic standards, and greater independence and consistency
of counselling services.
Those donating gametes or embryos would be protected from
ex ploitation or the ri sk of harm . Limits cou ld be placed on
who can donate eggs, sperm and embryos, or the circum stances in which th ese can be donated and on how many
gametes can be used from one donor. The use of women as
sur rogates could also be bann ed or limited, and surrogacy
contracts could be m ade lega lly un enforceable.
Leg islation could also dea l with iss ues such as storage time s
for embryos, the dispo sa l of embryo s, and ownership of
gametes and embryos wh en partners se parate or one or both
partners die.

4. Develop guidelines for ART practi ces.
5. Lead public disc ussion of ART issues so that the views of
the public are taken into account and the public is wellinform ed about suc h iss ues.
6. Establi sh and maintain a register of donors, det ermine what
inform ati on mu st be collected and monitor compliance, and
establish a system allowing recipients, donors and children
to access information .
7. Establ ish the purposes of counselling in ART, set the standards for counse l Ii ng, training and accreditation of counsel Iors
involved in ART, and oversee such services . Thi s would include
counselling for children, donors and their fam ilies, and those
seek in g treatment .
8. Coll ect st ati stical information about clini c safety standards,
success rates, users of services, and users of the register, and
publish up-to-date reports on th ese in a form accessib le to
cons umers.
9. Provide inform ation and advice to all parties.
10. Establish a system for ethical review of new techniqu es,
treatment protocol s, and research.

Provide advice to government on regulatory requirements
in the area of ART.

11 .

Work with other age ncies whose areas interface with its
own, including th e Hum an Rights Commissioner, Health and
Disability Commi ss ion er, Privacy Commissioner, Commi ssioner fo r Children, Health Researc h Council, Te Puni Kokiri,

12.
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other Maori agencies, Pacific Islands agencies, Ministry of
Women's Affairs, Ministry of Health, Department of Social
Welfare, Medical Council, Ministry of Justice and ethics
committees.

13. Publish an annual report.
14. Encourage research into the safety and long-term effects
of ART, particularly long-term follow-up studies of the
children and families concerned.

Infertility societies
A number of key government agencies could be represented
on relevant committees or could be consulted as necessary.
These are:
Ministry of Women's Affairs
Department of Social Welfare
Ministry of Justice

15. Encourage research into the incidence and causes of
infertility and promote strategies to prevent infertility.

Ministry of Health

16 . Approve and oversee research involving the use of

Privacy Commissioner

gametes and embryos (presuming such research is allowed).

Structure
The body would operate best as a stand-alone agency, because
its functions do not easily fit within those of already
established statutory agencies. ART encompasses human
rights, health, children's welfare, ethics, public safety, and
many other areas.
A separate body would also ensure that its sole focus was on
ART, and that it was able to develop a public profile which
would encourage community participation in debates and
enhance access for thos e seeking information about ART.
The body would be serviced by a secretariat and have
professional and other advisers available to address medical,
lega l, ethical and social aspects of ART.

Composition
The body shou ld include as members:
Commissioner for Children

Health and Disability Commissioner

Whil e thi s structure would result in a large membership for
the body, this will be necessary to provide the broad range of
expertise and opinions that need to be brought to bear on
the subject.
Th e UK HFEA is a very large body with 21 members drawn from
a wide range of fields. The HFEA Act 1990 requires th at the
chair, deputy-chair and at least half th e members not be
involved in medical or scientific practice. In 1997 th e membership was drawn from medicine, nursing , education, the church,
the law, infertility services, counselling, and the media. In
1997, there were thirteen committees and working groups,
including those on the Code of Practice, licens ing, ethics,
communications, information, consent, new developments in
ART and payment of donors.
The members of the authority meet monthly but engage on
authority business about three times a month.
While it is not proposed that the HFEA structure be exactly
duplicated in New Zealand, this does provide the most developed model of how an overseeing body could work .

Hum an Rights Commissioner
Te Puni Kokiri
Ethicist
Lawyer
It shou ld also include representatives from the community,
in particular:
Women
Maori
Pacific Island s peoples

Financing
Government funding wou ld be necessary to establish and
maintain a regulatory body. However, some income would be
obtained through licensi ng fees from clinics. In the UK, threequarters of the HFEA's income comes from these fees , with a
levy on each procedure. Th ere are fewer clinics in New
Zealand , so this ratio of income would be impossible to
ach ieve. However, licensin g fees wou ld provide a secondary
source of income.
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