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' It was the best of times, it was the worst of times '. So Dickens began A 

Tale of Two Cities with a selection of the diametrically opposite descriptions that 

could be given to the age of which he was writing. So it is with our age, taking that to 

be the half century and more since the end of the second world war. It has been an age 

free of world war but with continual localised conflicts, some of them multi-national. 

An age when the fetters of European colonial rule have largely yielded to 

self-determination, the iron curtain to glasnost, totalitarianism in Europe, Russia and 

Japan to forms of democracy; yet when autocracy flourishes in the third world. An 

age when tolerance, gender equality and racial equality are· among the proclaimed 

values reflected in the Universal Declaration of Human Rights and many other 

instruments; yet when ' ethnic cleansing', deep-seated racial hatred, and religious 

fundamentalism work all too powerfully in the reverse direction. An age that has just 

managed to remain free of the use of nuclear weapons, yet appalling in its atrocities. 

An age of global interaction and intercommunication, but globalisation also 

(according to one point of view) in the pejorative sense of ultimate control by 

self-interested financial conglomerates, sometimes called the New York syndrome. 
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An age of accountability, but sleaze; according to William Rees-Mogg, writing in The 

Times1, 'One can almost say that corruption has become the global norm' 2
. 

Other descriptions can be easily added to that catalogue. One of these, 

perhaps a shade less obvious, is the subject of this opening business session at this 

conference. It represents a force that militates against some of the international evils 

which we must acknowledge, and it may even gradually triumph over them. This is 

the rise of constitutionalism and, with constitutionalism, human rights. In that respect 

our age has seen a movement as widespread and momentous as the renaissance that 

marked the transition from the Middle Ages to the modem world. It is a tale, not of 

two cities, but of many nations. Parts of the tale will be told by the speakers who are 

to follow. Although in inviting them the New Zealand Law Society has combed four 

continents, what is being offered in the course of a single session can only be a few 

samples. The point that I wish to emphasise, by some illustrations, is the astonishing 

breadth and depth of the constitutional changes throughout the world. 

15 February 1999. 
Lord Rees-Mogg instances ' two dark themes that have run through Clinton's career'; 
scandals of the EC Commission; the Mitterand financial disclosures in France, and others 
in Ireland and Belgium; the ruin of the Russian and Indonesian economies; the Asian 
depression; the disgrace of members of the International Olympic Committee; drugs in 
sport; and so forth. It is a bitter article and no doubt a little exaggerated, but its heading, 
'A culture of corruption', undeniably represents an aspect of the truth of the world scene. 
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The United Kingdom 

Possibly the most breathtaking are the most recent, those introduced by the 

Blair government in the United Kingdom - a designation which seems to be steadily 

becoming more geographical than political. When it is brought into force , the Human 

Rights Act 1998, a skilful and subtly drafted statute, will incorporate into 

United Kingdom law the rights and freedoms guaranteed under the European 

Convention on Human Rights. While the Act is admirably concise, the interlocking 

of its provisions is complex and the incorporation is hedged about by limitations. 

Thus the national courts cannot under it hold an Act of the United Kingdom 

Parliament invalid, yet the courts are enjoined, so far as it is possible to do so, to read 

and give effect to legislation in a way compatible with the Convention rights. In these 

features the Act resembles the New Zealand Bill of Rights Act 1990, which 

influenced it, but if anything the new Westminster canon of interpretation may be 

stronger than the Wellington one; and I can claim to be in good company in 

suggesting3 that it could transform the approach to statutory interpretation, since the 

search need no longer be for what lawyers like to call ' the true meaning' of an 

enactment. The Lord Chancellor himself4, Lord Lester of Heme Hill5 and Sir William 

Wade6 are subscribers to that view. In what have been forecast by the 

4 

6 

(1997) 582 H.L. Deb. 1272-3; 583 H.L. Deb. 534. 
See (1997) 583 H.L. Deb. 536-7; (1998) 584 H.L. Deb. 1291-2; The Development of 
Human Rights in the United Kingdom under an Incorporated Convention on Human 
Rights [1998] Public Law 221 , 227-9. 
The Art of the Possible, a lecture delivered at the Statute Law Society's Annual 
Conference, Edinburgh, 10 October 1998. 
Human Rights and the Judiciary, the Judicial Studies Board Annual Lecture, 1998, 9. 
Contra Geoffrey Marshall [1998] P.L. 167. 
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Lord Chancellor to be the rare cases where a compatible construction is not possible, 

the Act provides for declarations of incompatibility and a fast-track legislative 

procedure whereby the breach may be put right. It also provides for damages or other 

relief against public authorities, as had been held to be an inevitable consequence of 

the affirmation of rights in the New Zealand Act7
• 

The United Kingdom Act is expected to permeate the substance of the 

common law. In one of his 1998 Hamlyn Lectures, Sir Stephen Sedley has spoken of 

a 'cascade effect'. As for civil procedure, dramatic changes are under way following 

what is known in England simply as Woolf. The new philosophy is that the Judge is 

not merely an arbiter; parties asking the state system to resolve their disputes must 

submit to 'hands on' judicial management of their cases. The architect of these 

reforms may touch on them with unparalleled authority in our session. Possibly he 

may spare a few words for a constitutional curiosity, for it is not well-known in 

New Zealand - not even perhaps to all in this audience - that recently a senior English 

judge was imprisoned, yet he retained office and none of his judgments were set aside. 

Then three Acts of 1998 - the Scotland Act, the Government of Wales Act, 

and the Northern Ireland Act - provide for degrees of devolution. There is to be a 

Scottish Parliament and Administration with very wide powers, a National Assembly 

for Wales with powers less sweeping but still extensive, and a new system of 

government of Northern Ireland. Unlike the United Kingdom Parliament, the new 

legislatures will not have power to override the Convention rights; the 

Simpson v Attorney-General (Baigent's case) [1994] 3 N.Z.L.R. 667. 



5. 

Judicial Committee of the Privy Council will have some new work to do as the final 

arbiter of devolution issues, including human rights ones. Even the Westminster 

Parliament itself is to be radically changed with the abolition of the rights of most 

hereditary peers to sit and vote in the House of Lords. Pending legislation is expected 

to retain these rights for the rather mysterious number of 91 peers, at least in the 

meantime, while a Royal Commission with restricted terms of reference is required to 

report speedily on an appropriate mix of appointed and elected members of that 

House. Probably, though, as the story of the Legislative Council of New Zealand 

suggests, there is no satisfactory answer. It would seem a pity, almost perverse, to 

break with history completely and eliminate altogether the valuable contribution of 

hereditary peers, so I ventured to suggest in the House that I 00 representatives of 

them should be accepted8
; but according to The Times9 the idea was the brainchild of 

the Earl of Carnarvon, racing manager for The Queen, to whom I gladly defer. 

To no small degree the somewhat belated incorporation into United 

Kingdom domestic law of such human rights as are guaranteed by the European 

Convention is a reaction to the apparent frequency with which the European Court of 

Human Rights in Strasbourg has held the United Kingdom to be in breach of the 

Convention 10
• Although Strasbourg will still have the last word, the hope is 

8 

9 

10 

(1998) 593 H.L. Deb. 1131. 
December 3, 1998, p.2. 
The United Kingdom has accepted the right of individual petition, once domestic 
remedies are exhausted, since 1966. On a population basis the British record at 
Strasbourg is not as disastrous as sometimes thought: see Bradley and Ewing 
Constitutional and Administrative Law, 12 th ed. (1997) 470-1. 



6. 

entertained in London that a direct contribution to the jurisprudence by the 

United Kingdom courts will improve matters. The international flowering of human 

rights jurisprudence has been part-and-parcel of the constitutional renaissance since 

1948. It goes far beyond Europe. Before leaving Europe, however, one other 

momentous change must be noted in this sketch. By virtue of the European 

Communities Act 1972 of the Westminster Parliament certain provisions of the 

Community Treaties and instruments thereunder (for instance, freedom-of-trade 

requirements) are directly enforceable in United Kingdom courts. The test is whether 

what is laid down is a clear and unconditional prohibition. Such provisions are part of 

United Kingdom law - indeed a superior part, for they can override domestic 

provisions. In this very real sense the United Kingdom is legally integrated into 

Europe, though the instinct to regard purely domestic law and European-originated 

directly applicable law as in separate compartments seems to stay deep-seated in the 

legal profession 11
• 

Beyond Britain 

We have seen that, if constitutional change within the United Kingdom has 

come late in our age, it has nevertheless now come wholesale. In former British 

colonies the renaissance took place earlier. It was a practical implementation of the 

ideals of freedom and the self-determination of peoples for which the second world 

II R. v Chief Constable of Sussex, exp. International Trader's Ferry ltd [1999] 1 All E.R. 
129. 
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war was fought. The countries formerly known as Dominions, already self-governing, 

became independent member states of the British Commonwealth, now the 

Commonwealth of Nations. As one colonial territory after another was granted 

independence, a Westminster or United Nations pattern was followed. New 

constitutions included human rights provisions superimposed upon and sometimes 

clashing with the hitherto prevailing law and indigenous traditions. Samoa, Fiji and 

the Cook Islands are close and differing examples. The jurisdiction of the Judicial 

Committee of the Privy Council has waned to the point where the West Indies and, to 

a lesser extent, New Zealand are the only substantial sources of appeals 12
• So 

devolution issues can conveniently be dealt with in the Downing Street chamber and 

the Judicial Committee may thereby receive a fresh lease of life. 

Canada 

In any survey of constitutional developments within the Commonwealth in 

our age, Canada is probably entitled to pride of place. A somewhat ineffectual Bill of 

Rights was introduced in Canada in 1960, having an interpretative effect only and not 

much influencing the judges of those days. It was before its time. But in the time of 

the Trudeau government and with a recital of Canadian request and consent the 

Westminster Parliament 'patriated ' the Canadian Constitution by enacting the Canada 

Act 1 982. Essentially a Canadian creation, the Act declared that no future Act of the 

12 A few smaller territories such as Gibraltar, Mauritius and The Gambia also provide 
occasional work. 
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United Kingdom Parliament should extend to Canada as part of its law; and, as well 

as providing a purely Canadian mechanism for constitutional amendment, it contained 

the now famous Charter of Rights and Freedoms, proclaiming that Canada is founded 

upon principles that recognise the supremacy of God and the Rule of Law, and also 

constitutionalising aboriginal rights 13and guaranteeing various rights and freedoms 

subject only to such reasonable limits prescribed by law as can be demonstrably 

justified in a free and democratic society. The Canadian Parliament or the legislature 

of a province can legislate contrary to some, but not all, of these rights and freedoms 

by express declaration; but otherwise it falls to the courts to enforce them and, if 

necessary, to invalidate legislation. 

The semor Canadian judiciary responded to this challenge. Of course 

controversy has surrounded some decisions, commonly accompanied by the deeply 

fallacious argument that it is undemocratic that non-elected judges should overturn 

Acts of elected legislatures - a point to which I must return. Before long an academic 

writer pronounced the verdict 14 'on balance the court has risen to the formidable 

challenge the Charter poses, with dignity and humility, with intelligence and 

self-restraint, and often with a measure of grace and eloquence which few realised it 

13 

14 

Section 35(1) provides: 'The existing aboriginal and treaty rights of the aboriginal 
peoples of Canada are hereby recognised and affinned.'. Not being part of the Charter, 
this provision is not qualified by the reasonable limits clause. But in the joint judgment of 
Dickson C.J.C. and La Forest J. in R. v Sparrow [1990] I S.C.R. 1075, 70 D.L.R. (4th

) 

489, it was held that the provision does not make the rights absolute. The Federal 
Parliament may limit the rights in particular fields, but only if the limiting legislation 
accords with the Parliament's fiduciary duties, as by ensuring fair compensation. More 
recently, the concept has been applied in Delgamuuku v British Columbia [1997] 3 S.C.R. 
1010, 153 D.L.R. (4 th

) 193, where the Supreme Court recognised the possibility of valid 
Indian claims to 58,000 square kilometres of British Columbia. This is arguably the most 
potentially far-reaching decision ever given by a Canadian court. 
Professor E.R. Alexander in (I 989) 105 L.Q.R. 598. 
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possessed' . The Achilles' heel is perhaps that some would add ' and with masses of 

words, and countless shades of differences of opinion'. But names like Dickson, 

Wilson and La Forest have become almost household ones in the English-speaking 

legal world, and, as I expect M. Bienvenu to confirm, the French-speaking one also. 

The New Zealand Bill of Rights Act 1990 was much influenced by the Charter. 

I would like to acknowledge the great debt that the New Zealand courts owe to the 

Canadian courts for the help we derived from their case law when we were cutting our 

human rights teeth. 

The utmost limits of the judicial function, its ultima Thule, have been 

reached by the Supreme Court of Canada in Reference re Secession of Quebec15
• As 

the second of the five counsel who appeared in that case for the Attorney-General of 

Canada, Pierre Bienvenu may share with us some special insights. An outside 

observer, after noting that the court of nine presided over by Lamer C.J.C. succeeded 

in producing a single joint judgment of tolerable length (56 pages), might crudely 

summarise it as follows. Neither under Canadian constitutional law nor under 

international law does Quebec have a right to secede unilaterally from Canada; 

Quebec is neither a colony nor subject to alien subjugation; a clear majority vote for 

secession (would 51 per cent be a clear majority?) would necessitate principled 

political negotiations (which cynics would call a contradiction in terms) free of 

supervision by the court; in the event of an impasse, secession would be 

unconstitutional but would be effective de facto if recognised by the international 

15 [1998] 2 S.C.R. 217, 161 D.L.R. (4th
) 385. 
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community. There is an especially valuable discussion of democracy, bringing out 

that it means more than simple majority rule: factors such as the history of the 

particular constitution, the protection of minority rights, and the rule of law are part of 

or stand alongside the concept. So, although rendered in the context of Canadian 

federalism, the judgment of the Supreme Court has more far-reaching lessons. 

India 

Of certain Asian and European countries where there have been major 

constitutional developments in our age I will say nothing, either for the reason that led 

Dr Johnson to define pastern as the knee of a horse 16 or because the extent of respect 

for constitutionalism in them is in a little doubt. Examples, in varying ways, are 

Japan, Pakistan and Malaysia. But I would have mentioned India in the same breath 

as Canada were it not that the huge population, and the vastly different social and 

economic problems, make it of less relevance from a New Zealand point of view. The 

United Kingdom relinquished responsibility for British India in 1947, and the Indian 

Independence Act passed at Westminster in that year authorised a Constituent 

Assembly. By the Constitution of India, in force since 1950, the People of India in 

that Assembly formally gave to themselves that Constitution, including amendment 

powers, and repealed the Act of 1947 and the Government of India Act 1935, while 

preserving otherwise the existing laws of England relating to India. The Union of 

16 'Ignorance, madam, pure ignorance'. 
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India was thus constituted a Sovereign Socialist Secular Democratic Republic. The 

adjective ' secular' is striking in the light of the place of religion in Indian life, the 

variety of religions that are practised there, and persistent issues such as Kashmir. 

The Constitution is of unique length and complexity. It includes a panoply of human 

rights. Their guardian is the Supreme Court of India, now consisting of 26 judges 

(25 men and one woman) and sometimes spoken of as the most powerful court in the 

world. It retains an almost uncannily English atmosphere. Indeed in general the ties 

between the Indian and English legal systems remain very close. But it is far more 

adventurous than the English courts. 

The Supreme Court of India is easily approachable. A postcard will do for 

a petition. This may go part of the way to explain the backlog of cases under which 

that court labours in common with others in India, a backlog of the order of 30,000 in 

the higher courts alone. The Supreme Court ' s most notable achievement has been in 

the evolution of public interest litigation, a class of cases now so well-known in India 

that the media habitually use simply the acronym PIL. A right of relief against the 

state, including monetary compensation in appropriate cases, for those who suffer 

from human rights violations by state agencies, such as the police, is now 

well-established. Sadly it has to be said that violations degenerating as far as torture 

are evidently by no means eradicated. There being no express provision in the Indian 

Constitution for damages against the state, the Indian jurisprudence, together with 

similar Irish jurisprudence, helped us in New Zealand in recognising that 

solemnly-enacted legal rights of citizens and others naturally carry with them a duty 
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on the courts to provide protection or vindication 17
. In this field there has been 

reciprocity. In Basu v State of West Benga/18 the Supreme Court oflndia, laying down 

requirements to be followed in all cases of police arrest or detention and underlining 

the sanction of monetary compensation, referred with approval to the New Zealand 

case. 

The Supreme Court has also struck some blows for judicial independence -

for the complementary role of the judicial arm of the state, together with the 

legislative and executive arms, in systems embodying the separation of powers -

which even to a friendly eye are startling. The Constitution requires the President, 

that is to say the Cabinet, before making high judicial appointments to consult with 

the Chief Justice of India. In successive cases the Supreme Court has held, first, that 

the consultation with the Chief Justice is not enough: his or her concurrence is 

needed. Secondly that, as a representative of the judiciary, he or she is bound to bring 

other senior members of the Supreme Court into the process: the opinion is to be that 

of a collegium consisting of the Chief Justice and the next four most senior members 

of the Supreme Court; and a majority of them will prevail. Thus a cadre of 

established judges has acquired the appointment power. Having ventured some 

respectful doubts about the legitimacy of this process as a matter of constitutional 

interpretation, I am not confident of any further invitation to sit as a guest on the 

17 

18 

Baigent's case, n. 7 supra. See especially the judgment of Hardie Boys J. in [1994] 
3 N .Z.L.R. at 700-2. 
(1997) 1 s.c.c. 416. 



13. 

bench of the Supreme Court of India 19. Nevertheless I remain a respectful admirer of 

the great body of its work. 

Africa 

In the so-called post-colonial era, we have seen a continuing struggle 

between the forces of light and darkness for the soul of Africa. The point needs no 

labouring, and it would be both impracticable and of little value to attempt anything 

like a country-by-country survey. On the more encouraging side two developments 

may be singled out. There have been and are some most distinguished black judges. 

One of the best known internationally is now retired from judicial life, 

Enoch Dumbutshena, former Chief Justice of Zimbabwe. In a case where his court 

ruled judicial-ordered corporal punishment unconstitutional, whatever the age of the 

offender, Dumbutshena C.J. made a prophecy which has world-wide application. He 

said20 'In the end international human rights norms will become part of our domestic 

human rights law' . I believe that the vision of the long-term evolution of a common 

law of the world will be entertained ever more widely; and the more it is entertained, 

the more it will be realistic. A party to that decision was Gubbay J .A. as he then was, 

the present Chief Justice of Zimbabwe, who described this form of punishment as 

19 

20 

See Making the Angels Weep (1994] N.Z.L.J. 361 and Where Angels Fear to Tread, a 
lecture given in New Delhi in December 1998 to be published in the book celebrating the 
fiftieth anniversary of the establishment of the Supreme Court of India. The latest 
relevant Supreme Court case is the advisory opinion in Special Reference No. 1 of 1998 
under Article 14.3(1) of the Constitution of India, 28 October 1998. 
A Juvenile v The State [1989] L.R.C. (Const.) 744, 782. 
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inherently brutal, antiquated, inhuman and cruel, and blocking the way to an 

understanding of the pathology of crime. Anthony Gubbay and his colleagues 

evidently face serious challenges to judicial independence. They are front-line 

judicial troops and will have the anxious good wishes of all at this conference. 

The constitutional changes in our age in the African continent that have 

attracted most attention throughout the world are those marking the end of apartheid 

in South Africa. I like to think that in our own small way the New Zealand courts 

made a contribution to the international climate of opinion which helped to force the 

change: see Finnigan v NZ Rugby Football Union21
, where an All Black tour was 

stopped; the decisions in that litigation were not entirely free of controversy. In 1993 

the major political organisations in South Africa negotiated and adopted an Interim 

Constitution whereunder the Constitutional Court came to be established. By the 

Interim Constitution Parliament, sitting as a Constitutional Assembly, had the 

responsibility of drafting a new constitutional text, but the Constitutional Court was 

given the key role of certifying whether the draft complied with 34 agreed 

constitutional principles. A great range of human rights - among them economic, 

social and cultural rights - were to be recognised. In the event the Court declined to 

certify the first draft submitted to it, on grounds including too easy means of 

amendment and inadequate entrenchment of human rights22
. The Court later certified 

21 

22 
[1985] 2 N.Z.L.R. 159 (No. 1), 181 (No. 2), 190 (No. 3). 
Ex parte Chairperson of the Constitutional Assembly: In re Certification of the 
Constitution of the Republic of South Africa 1996 1996 ( 4) S.A. 1098. 
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a reworked text23 which became the Constitution of the Republic of South Africa 

1996. 

The Constitutional Court, chaired by Chaskelson P. and with ten other 

judges, has as daunting a judicial task as could be imagined. Already it has won a 

favourable reputation24
. Its most famous decision, given under the Interim 

Constitution, is the unanimous ruling that the death penalty for crimes of murder, 

aggravated robbery, child-stealing, and rape is unconstitutionai25
, an issue which the 

elected legislators had left unresolved. A more recent decision of major interest 

concerns constitutional damages26
, as they have come to be called: that is to say, 

monetary compensation against the state for human rights violations. This may be 

described as the South African Baigent,27 which is indeed one of the cases cited in the 

judgments, in that there is recognition that the legislative affirmation of rights requires 

the courts to forge new remedies, and that the courts do not need an express provision 

to be told that infringements of constitutional rights must be remedied28
. The actual 

decision in Fose turns, however, on a difference between South African and 

23 

24 

25 

26 

27 

28 

Certification of the Amended Text of the new Constitution of the Republic of South Africa 
1996, 1997 (2) S.A. 97. See as to this case and the preceding one, an article, critical in 
tone, by Andrew Butler in (1997) 114 S.A.L.J. 703. 
The Constitution of 1996 declared the Constitutional Court to be the highest court in all 
constitutional matters and gave it certain exclusive jurisdiction., The Supreme Court of 
Appeal (the successor to the Appellate Division) was declared to be the highest court of 
appeal except in constitutional matters. Orders of invalidity of Acts of Parliament, 
provincial Acts, or conduct of the President were to require confirmation by the 
Constitutional Court before having any force. I understand, however, from Mr Justice 
Ralph Zulman, who is a guest at this conference, that there have been recent amendments 
or developments which leave the relative positions of the two courts in some doubt. 
State v Makwanyane [1995] 1 L.R.C. 269. 
Fose v Minister of Safety and Security 1997 (3) S.A. 786. 
Note 7, supra. 
The judgment of Kriegler J. is specific to this effect. The main judgment, delivered by 
Ackermann J., does not deal with the point as explicitly. 
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New Zealand law. It was held that, if the allegations of torture in police custody were 

made out by the plaintiff there, the ordinary law gave ample rights to damages; 

whereas in New Zealand that was not so in a Baigent situation (unreasonable search of 

premises) because of statutory immunities preceding the Bill of Rights. 

Robben Island, where most of Nelson Mandela's 27 years of imprisonment 

were spent, is now a tourist attraction and renamed Siqithini, 'place of healing'. It is 

impossible to pass through the grim building without a shudder. In one particular, 

though, it resembles the cavernous Westminster Hall where, in 1997, he gave an 

historic address to the Houses of the United Kingdom Parliament. Both 

Robben Island and Westminster Hall for much of the time are icy cold. Figuratively 

of course President Mandela' s reception in England was of the greatest warmth. In 

1988 Mahatma Gandhi, disbarred in his lifetime, was posthumously admitted to the 

bar by the Inner Temple with full honours. Such reversals of fortune have been 

symbols of the constitutional renaissance. 

Hong Kong 

This Special Administrative Region of the People's Republic of China 

enjoys a Basic Law, reflecting terms hammered out between the British and Chinese 

governments before the handover in 1997, whereunder the previous capitalist system 

and way of life is to remain unchanged for fifty years and there is an impressive array 

of human rights, including freedom of speech, inviolable freedom of the person and 
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the home, security against arbitrary arrest, and the right to bring court proceedings 

against executive authorities. On paper the rights of residents of Hong Kong are 

better protected than are the rights of the inhabitants of New Zealand, the United 

Kingdom or Australia, to name but a few comparisons. Scepticism is often heard, but 

a year ago I expressed cautious optimism29
, at least a far as the Hong Kong judiciary 

are concerned, and now, put to a relatively early test, my colleagues in the Final Court 

of Appeal have responded with a decision whose courage will surely be applauded 

even by pessimists. We will look forward keenly to Martin Lee Q.C. 's comments on 

the case later in this session. 

The case (in fact three cases) may conveniently be referred to as Ng Ka 

Ling v The Director of Education. Judgment was given on 29 January 1999 and there 

is an unprecedented further judgment, given on 26 February 1999 upon a motion by 

the Director of Immigration for clarification of that part of the principal judgment 

which relates to the National People's Congress and its Standing Committee. 

Clarification would not seem to have been strictly necessary, but the contents of the 

further judgment are diplomatic. In the hope of mollifying the government of 

mainland China, whose displeasure at the principal judgment has been made evident, 

the Court of Final Appeal acknowledges expressly in the further judgment that the 

Court cannot question the authority of the Standing Committee to make an 

interpretation under article 158 of the Basic Law which would have to be followed by 

the courts of the Region. Also the Court expressly accepts that it cannot question the 

authority of the National People's Congress or the Standing Committee 'to do any act 

29 Human Rights in Hong Kong (1998) 29 V.U.W.L.R. 45. 
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which is in accordance with the provisions of the Basic Law and the procedure 

therein'. These carefully-worded propositions are probably sufficiently apparent from 

a reading of article 158, which nevertheless contains as well a delegation by the 

Standing Committee to the courts of the Special Administrative Region of authority 

'to interpret on their own ... the provisions of this Law which are within the limits of 

the autonomy of the Region'. Thus there are tensions in the text and tensions in the 

circumstances. The situation is delicate but (subject to Martin Lee's comments) one 

can perhaps say so far, so good. 

In justice to the mainland authorities, it should be said that their reaction to 

the principal judgment was not surprising. The judgment concerns Chinese nationals 

born on the mainland but having a parent who is a Hong Kong permanent resident. It 

is held that the Basic Law gives such persons a right of abode in Hong Kong which 

overrides any provisions to the contrary in or under other legislation and which 

prevents the operation in their case of a quota system restricting immigration into 

Hong Kong from the mainland. The quota system had been operated for many years 

while Hong Kong was a British colony. Insofar as both local Hong Kong legislation 

and mainland legislation provided for it, that legislation may well have been immune 

from challenge in the Hong Kong courts. As to local legislation, the Court of Final 

Appeal points out that the authority of the United Kingdom Parliament to legislate for 

Hong Kong, which was understood to carry the corollary that (at common law) the 

courts could not question Acts of Parliament or delegated legislation undoubtedly 

authorised thereunder, has no counterpart in the constitutional framework established 

by the Basic Law. The same is true of mainland law. Hong Kong has indeed moved 
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dramatically from so-called parliamentary sovereignty and sovereign immunity to 

constitutional ism 30
. 

It is true also that the Basic Law requires the courts of the Region to refer 

to the Standing Committee, if necessary for the decision of a case, questions of 

interpretation concerning affairs which are the responsibility of the Central People's 

Government or concerning the relationship between the Central Authorities and the 

Region; but the Court of Final Appeal held that the test for the need of a reference is 

what predominantly is the provision that has to be interpreted in the adjudication of 

the case. In the case before the Court the provision predominantly requiring 

interpretation was that giving the right of abode. The decision to give this right 

overriding effect is seen as the proper and exclusive province of the Hong Kong 

courts for the purposes of Hong Kong law. The judgment is plainly a strong, yet 

justifiable, one. Still, there were respectable arguments the other way, and it would 

perhaps have been too much to expect Beijing to refrain from voicing disapproval. 

A lesson from this episode is that it would have been better if the mainland 

government had been represented by counsel before the Court of Final Appeal. The 

idea of making submissions to a court of the Special Administrative Region on the 

extent of mainland control over that Region might not come easily to the Central 

30 
Before the handover, the colonial administration, i.e. the Governor of Hong Kong with the 
advice and consent of the Legislative Council, had enacted in 1991 the Hong Kong Bill of 
Rights Ordinance to provide for the incorporation into Hong Kong law of provisions of 
the International Covenant on Civil and Political Rights. But the mode of incorporation 
gave the provisions limited effect only. While all pre-existing legislation that did not 
admit of a construction consistent with the Ordinance was repealed (see Attorney-General 
of Hong Kongv Lee Kwong-kut [1993] A.C. 951), future legislation admitting of such a 
construction was to be so construed, but otherwise would prevail over the rights. 
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Authorities. Nevertheless one can be sure that the Court presided over by the 

Chief Justice Andrew Li would welcome assistance in that appropriate constitutional 

manner. In several respects Hong Kong is a special case because of its history. In one 

much more important respect it is a test case. The future of Hong Kong will 

epitomise the great contest between constitutionalism and authoritarianism, thus going 

far to tell the world whether compromise is possible. Economic and social pressures 

will play an influential part in the outcome, as will scientific advances. 

Australia 

For two reasons I need not say much about Australia. The first is that the 

participation of David Jackson Q.C. in our session virtually removes any necessity for 

doing so and I would certainly not have the termerity to question his perceptions of the 

constitutional system which provides much of his bread-and-butter. The second is 

that, notwithstanding the energy of Australian life, formal constitutional change has 

been minimal since the federal Constitution of the Commonwealth of Australia was 

enacted at Westminster in I 900. 

The main constitutional document since has been the Australia Act 1986, 

enacted by the Westminster Parliament with the request and consent of the Parliament 

and Government of the Commonwealth of Australia and with the concurrence of the 

States. By this Act the United Kingdom Parliament renounced power to legislate for 

Australia in the future. Appeals to the Judicial Committee from Australian courts 
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were finally abolished. Various provisions ensured the plenary amplitude of State 

legislative powers in matters within State authority. The monarchy was retained, the 

Crown continuing to be represented by the Governor-General and Governors of the 

States acting on local advice. We know that a referendum on the future of the 

monarchy is in prospect. Apparently the people may be asked to vote on such 

sophisticated questions as whether a second preamble should be inserted into the 

Constitution of 1900. 

Other statutory developments worthy of mention are Australia's 

participation in the general movement in the nineteen-seventies and eighties to reform 

in administrative law, including modernisation of judicial review and the creation of 

Administrative Appeals Tribunals. Another movement on an international scale, with 

great practical importance in producing more open government, has been the 

enactment of freedom of information legislation ( called in New Zealand the Official 

Information Act). Canada, New Zealand and Australia all legislated in this field in the 

same year, 1982. Notwithstanding that reform on similar lines was forecast in the 

Blair government's election manifesto, and the drafting of an implementing Bill, the 

United Kingdom has not yet taken the plunge. Whitehall seems less than enthusiastic 

about such openness, as on second thoughts do some Ministers. 

The most striking constitutional developments in Australia in our age have 

been judicial. They have no judicially-enforceable Bill of Rights, but the High Court 

of Australia has discovered in the Constitution some implied rights, notably a right to 

freedom of political discourse which has strengthened the hand of the media in 
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defamation suits31
• The Constitution has perhaps served here, however, as a 

convenient peg on which to hang an enlargement of the defence of qualified privilege 

to secure the freedom of speech thought by the High Court to be implicit in any truly 

democratic system. Equally striking, and equally controversial within Australia, has 

been the High Court's recognition of the existence in Australian law of aboriginal 

rights to land, which as to minerals survive despite, for instance, pastoral leases32
. On 

a comparative basis this development is a little less remarkable. Australian 

affirmation of aboriginal rights came somewhat later than developments in the field in 

Canada and New Zealand. And, subject to David Jackson' s comments, as 

I understand it the fiduciary concept has not obtained the same hold in Australia as it 

has in Canada and New Zealand. Nor apparently, according to the orthodox 

Australian legal view, is there any limit or condition restricting legislative powers to 

override aboriginal rights33
• 

In general Australian constitutional law appears to continue to be much 

pre-ococupied with issues as to the division of powers between the Commonwealth 

and the State legislatures. The leading case in this field in our age may be the 

Tasmanian Dams case34
, where both the progress of international norms and the 

31 

32 

33 

34 

Lange v Australian Broadcasting Corporation (1997) 145 A.L.R. 96. There have 
emerged subtle but significant differences between England, Canada, Australia and 
New Zealand in this field. See Lange v Atkinson [ 1998] 3 N.Z.L.R. 424 ; Reynolds v 
Times Newspapers Ltd [1998] 3 All E.R. 961; Hill v Church of Scientology of Toronto 
[1995] 2 S.C.R. 1130, 126 D.L.R. (4th

) 129. 
Mabo v Queensland (No. 2) (1992) 175 C.L.R. 1; Wik Peoples v Queensland (1996) 
187 C.L.R. I. 
A report in Wellington ' s The Evening Post of20 March 1999 states that a United Nations 
Committee has denounced Wik native title laws as racially discriminatory. The 
Committee has said that the Act passed to overcome the High Court's Wik decision 
appears to create legal certainty for governments and third parties at the expense of 
indigenous title. 
Commonwealth v Tasmania (1983) 158 C.L.R. I. 
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extent of federal power were enhanced by the High Court ruling that the 

Commonwealth Parliament may enact whatever legislation is needed to give effect to 

a ratified international treaty. But an outside observer is not well advised to enter 

upon inter se questions. 

New Zealand 

A bare catalogue of the chief New Zealand Acts of Parliament of 

constitutional importance in our age is enough to bring out how radical change has 

been. One need only list the Constitution Act 1986, giving the nation ( contrary to 

widespread belief35
) a form of written constitution; the New Zealand Bill of Rights 

Act 1990, applying in the absence of legislation clearly to the contrary and intended to 

affirm, protect and promote human rights and fundamental freedoms, and to affirm 

New Zealand's commitment to the International Covenant on Civil and Political 

Rights36
; the Treaty of Waitangi Act 1975, as notably amended in 1985, giving the 

Waitangi Tribunal jurisdiction to inquire into Maori claims of legislation or Crown 

action inconsistent with the principles of the Treaty at any time since 6 February 1840, 

and to recommend redress37
; the Ombudsmen Act 1975, strengthening a jurisdiction 

35 

36 

37 

So far the Act has generated little media discussion or litigation of significance. 
For a rather fuller account of this Act and others in the list, and some New Zealand 
constitutional case law, see A Sketchfrom the Blue Train [1994] N.Z.L.J. 10, a piece 
written mainly on a railway journey in South Africa and so testifying to the smoothness of 
the ride. 
Further to as jurisdiction of the Tribunal, see New Zealand Maori Council v 
Attorney-General [1987] 1 N.Z.L.R. 641. 
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of inquiry and recommendation that began in 1962 and has come to be accepted as the 

standard and relatively simple avenue for pursuing complaints of maladaministration 

in central or local government; the Official Information Act 1982 and its companion 

Act of 1987 relating to local government, giving (subject to limited exceptions) 

persons legally-enforceable rights to official information held about themselves, and 

also giving (subject to slightly wider exceptions) everyone the right to request official 

information and to complain to the Ombudsmen if access is denied38
; the Human 

Rights Act 1993, enlarging the scope of anti-discrimination legislation which had 

begun in 1971 and identifying more than fifty grounds of unlawful discrimination, 

with enforcement machinery involving the Human Rights Commission, a Complaints 

Review Tribunal and appeals to the High Court and on questions of law to the Court 

of Appeal39
; and the Electoral Act 1993, introducing MMP (mixed member 

proportional) representation whereunder there is a mixture of constituency seats and 

party list seats, electors having both a party vote and an electorate40 vote. 

One could go on. The present paper does not purpose to be an 

encyclopaedia. Fortunately a by-product of this surge of development has been an 

excellent textbook, Philip Joseph's Constitutional and Administrative Law in 

38 

39 

40 

Further as to the Ombudsmen and Official Information Acts and their interrelationship, 
see Commissioner of Police v Ombudsman [1988] I N.Z.L.R. 385. Allegations of police 
misconduct are now dealt with by the Police Complaints Authority constituted by the 
Police Complaints Authority Act 1988. 
Some of the grounds of prohibited discrimination do not apply to the Government of 
New Zealand. Under a sunset clause (s.151) this restriction is to cease to apply on 
31 December 1999. A Government proposal to retain the restriction after that date 
appears to be without sufficient parliamentary support - which to human rights supporters 
suggests that there is something in proportional representation after all. 
For some further particulars, see Taiaroa v Minister of Justice [ 1995] 1 N .Z. L. R. 411. 
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New Zea/ancf 1, first published in 1993 and with a second edition expected early in 

2000. I must confine the present discussion to a few selected themes. 

A remarkable constitutional fact is that none of the Acts already listed 

contain any entrenched provisions, except the Electoral Act. The latter, which was 

passed after a referendum, does purport to entrench a few 'reserved provisions' 

relating to parliamentary elections, including 18 as the minimum voting age, 

three-year Parliaments (unless sooner dissolved); and the dual vote. A majority of 

75 per cent of all members of the House of Representatives or a majority of voters at a 

referendum is required to repeal or amend these provisions. Otherwise the Acts are 

simply ordinary statutes, enacted moreover by a unicameral legislature consisting of 

the Sovereign in right of New Zealand and the House of Representatives. For, since 

the abolition of the Legislative Council in 1950, New Zealand has had no second 

chamber42
. 

So the country's constitutional structure rests on somewhat slender legal 

foundations. Although much grumbling is heard about MMP, it is not evident that 

any clearly meritorious new legislation has been prevented thereby, nor that the 

government have been seriously hampered in implementing policies supported by the 

weight of public opinion. While details of the MMP system may indeed be open to 

improvement, I am disposed to think that in principle proportional representation 

41 

42 

The Law Book Co. Ltd, Sydney. Public Law in New Zealand compiled by Mai Chen and 
Sir Geoffrey Palmer (Oxford University Press, Auckland, 1993) is a useful collection of 
materials. 
For further discussion, see Unicamera/ism in New Zealand: Some Lessons, to be 
published in the 1999 issue of the Canterbury Law Review. 
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remains desirable to protect minorities whose interests are otherwise too vulnerable 

under New Zealand law. 

It is an oddity that the Constitution Act itself is not only unentrenched 

( except as to the term of Parliament) but also without any clear means for its own 

amendment in fundamentals. As from its own commencement in 1987, the Act 

provided that the United Kingdom Acts which gave it legitimacy - namely the 

New Zealand Constitution Act 1852, the Statute of Westminster 1931 and the 

New Zealand Constitution (Amendment) Act 1947 - ceased to have effect as part of 

the law of New Zealand. The Westminster Parliament was evidently not asked to 

enact for New Zealand anything corresponding to the Canada Act 1 982 or the 

Commonwealth of Australia Constitution Act 1900 or the Australia Act 1986, 

whereby powers of constitutional amendment by special procedures are given or 

preserved. In New Zealand the Constitution Act 1986 provides that the Sovereign in 

right of New Zealand is the head of State of New Zealand and that there shall be a 

Parliament of New Zealand which shall consist of the Sovereign in right of 

New Zealand and the House of Representatives. Could the Parliament so constituted 

legally abolish either or both of its own constituent parts?43 I daresay that this will be 

widely regarded as a legal quibble which would have to yield to Kiwi pragmatism. 

Nevertheless convention surely requires that at the very least a referendum would be 

needed. And if, say, on a referendum 45 per cent of registered voters supported a 

43 Further as to this conundrum, see The Suggested Revolution against the Crown in Essays 
on the Constitution, edited by Philip Joseph, 28. (Brooker's, Wellington, 1995). 
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republic but 40 per cent did not, by what right would the preference of the majority 

prevail? Democracy is much more than a numbers game. 

Next to formal entrenchment, possibly at times even superior to formal 

entrenchment, the best protection for minority rights is acknowledgment that in the 

community as a whole they are so manifestly important that the legislature would 

wreck the nation by seriously tampering with them. So it has become with Maori 

rights under the Treaty of Waitangi. In the last quarter of the century the practical 

status of the Treaty, always cherished by Maori, too often in the past lightly dismissed 

by Pakeha, has been elevated to at least a quasi-constitutional position. This is a far 

cry from the days of the unfortunately-expressed judgment of the Supreme Court in 

Wi Parata v Bishop of Wellington (1877)44 which spoke of the Treaty, so far as it 

purported to cede sovereignty, as a simple nullity, and of the Crown as ' the first 

civilised occupier of a territory thinly peopled by barbarians without any form of law 

or civil government' ; and which, denying the existence of ' ancient custom and usage 

of the Maori people', held that the acts of the executive government in dealings with 

Maori regarding their lands could not be examined or called in question by any 

tribunal. In a sense Wi Parata received an implied quietus from the Privy Council in 

1941 in Tukino v Aotea District Maori Land Boarc/5
, for their Lordships classified the 

Treaty as a treaty of cession and held that on that ground it could not be enforced in 

the municipal courts until incorporated into municipal law. In its tum Tukino's case 

now looks somewhat dated. The language of the Privy Council judgment, delivered 

44 

45 

3 N.Z. Jurist (N.S.) 72. The Court comprised Prendergast C.J . and Richmond J., the 
judgment being delivered by the Chief Justice. 
[1941] A.C. 308. 



28. 

by Lord Woolf, in New Zealand Maori Council v Attorney-General of New Zealand in 

199346 is very different. By mentioning, perhaps pointedly, that the appellants had not 

attempted to challenge or avoid the decision in Tukino that the Treaty was not 

normally enforceable by direct action, their Lordships left that issue open; and, 

although their judgment did effectively put an end to any prospect that some prime 

television time might be used to promote the Maori language, it accepted that the 

Treaty requires a relationship founded on reasonableness, mutual co-operation and 

trust. 

Paradoxically it has become increasingly in the interest of the Crown that 

the Treaty should continue to be recognised as a valid treaty of cession. This because, 

although in our age Maori have had considerable success in relying on Treaty 

obligations, there is now much talk, vague in particulars, about 'Maori sovereignty' 

and even occasional suggestions that the pre-Treaty 'Confederation of the United 

Tribes of New Zealand', a group of northern tribes, exists and enjoys sovereignty. By 

the Treaty, however, the Chiefs of the Confederation were among those who (in the 

official English version) 'cede to Her Majesty the Queen of England absolutely and 

without reservation all the rights and powers of Sovereignty which [they] respectively 

exercise or possess or may be supposed to exercise or possess over their respective 

Territories as the sole Sovereign thereof. Sir Hugh Kawharu' s Maori version 

expresses it more shortly: ' The Chiefs of the Confederation and all the chiefs who 

have not joined that Confederation give absolutely to the Queen of England for ever 

46 [1994] I A.C.466. 
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the complete government over their land'. This is Kawanatanga and it is complete. It 

carries with it duties, as the courts have stressed. 

These duties have been rendered by the courts more concrete in a series of 

cases beginning with the first Maori Council case, the lands case of 198747
, and 

continuing, after circumvention of that decision was ruled out48
, through the coal case 

of 198949
; the first fisheries case of 1989-9050

; the second fisheries case of 199051; 

the first Maori language case of 199052
; the first and second radio frequencies cases 

of 199053
; the broadcasting assets case of 1991-9254

; the fisheries settlement case of 

199255
; the first fisheries negotiations case of 1993 56

; the hydroelectric dams case of 

1993 57
; the Maori electoral option case of 199458

; the commercial whale-watching 

case of 199559
; and the second fisheries negotiations case of 199660

. 
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Note 37, supra. 
New Zealand Maori Council v Attorney-General [1989] 2 N.Z.L.R. 142. 
Tainui Maori Trust Boardv Attorney-General [1989] 2 N.Z.L.R. 513. 
Te Runanga o Muriwhenua v Attorney General [ 1990] 2 N.Z.L.R. 641. 
Te Runanga o Muriwhenua v Attorney General (C.A. 28 June 1990; unreported). 
Attorney-General v New Zealand Maori Council (C.A. 17 August 1990; unreported). 
Attorney-General v New Zealand Maori Council [1991] 2 N.Z.L.R. 129; [1991] 
2 N.Z.L.R. 147. 
New Zealand Maori Council v Attorney-General [1992] 2 N.Z.L.R. 576 .. For the 
Privy Council decision, see n.36 supra. 
Te Runanga o Wharekauri Rekohu v Attorney-General [1993] 2 N.Z.L.R. 30 I . 
Area I Consortium Ltd v Treaty of Waitangi Fisheries Commission (C.A. 29 September 
1993; unreported). 
Te Runanga o Te lka Whenua v Attorney-General [1994] 2 N.Z.L.R. 20. 
Note 40 supra. As then forecast, a further Maori seat will exist at the next general 
election. For the application for leave to appeal to the Privy Council, see [ 1995] 
2 N.Z.L.R. 5. Their Lordships subsequently refused special leave. 
Ngai Tahu Maori Trust Boardv Director-General of Conservation [1995] 3 N.Z.L.R. 
553. 
Te Runanga o Muriwhenua v Te Runanga O Te Opuku o Te lka [ 1996] 3 N.Z.L.R. 10, 
C.A.; in the Privy Council sub nom. Treaty Tribes Coalition v Urban Maori Authorities 
[1997] 1 N.Z.L.R. 513. 
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That list is necessarily incomplete. Furthermore, it includes none of the 

many and valuable reports of the Waitangi Tribunal. Although in the main, under the 

legislation constituting the Tribunal, they are of advisory effect only, they have been a 

major influence upon the government in negotiating settlements with iwi, such as the 

Tainui settlement and the Ngai Tahu settlement. There is some point, however, in 

compiling even an incomplete list. It gives some indication of the extent to which the 

courts, alongside the Tribunal, have played their part in a constitutional evolution 

which has produced no small measure of redress for past injustices suffered by Maori. 

And incidentally it brings out that particular cases have to be seen in the light of their 

places in an ongoing line of developing jurisprudence. For instance, the Sealord 

settlement whereby the Treaty of Waitangi Fisheries Commission came to hold 

(together with an earlier holding) more than 30 per cent of the national offshore 

fishing quota was something of a triumph for Maori. Parliament endorsed a deed 

negotiated between Ministers of the Crown and representatives of Maori. The Court 

of Appeal was closely familiar with the terms and matrix of the deed, as a result of the 

earlier fisheries cases, most importantly the fisheries settlement case. The Privy 

Council, lacking perforce the same background, may not have appreciated the Court 

of Appeal's perception that the deed was always intended to be a pan-Maori 

settlement; that the meaning of 'iwi' was already sufficiently clear and a red herring; 

and that disputes over the sharing out of the settlement benefits, already prolonged, 

had to be brought to a head by a firm ruling. As it is, procrastination or a lack of 

realism continued in some quarters, and more than two years later yet another round of 

litigation is apparently in its earliest stages. 
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Nevertheless, on the whole substantial progress has been made towards 

balanced justice for Maori. Largely this has been built on the direct or indirect 

inclusion in legislation of requirements to comply with the principles of the Treaty, 

principles which it fell to the courts and the Tribunal to work out and to adapt to 

present-day circumstances. In the process the New Zealand courts were helped by 

judgments of great United Kingdom judges of the past, such as Viscount Haldane61 

and Lord Denning62 and by the development by the Supreme Court of Canada of the 

concept of the Crown's fiduciary duty to indigenous inhabitants of colonies and 

former colonies63
, a concept less arid than the one prevailing in the Chancery Division 

in London that a trust 'in the higher sense' by which governments are ethically or 

internationally bound may be gravely breached without domestic judicial remedy64 

I hope that the point has been reached in New Zealand constitutional law where it may 

at least be said that relevant principles of the Treaty will always be applied unless 

legislation most plainly excludes them. 

About the Bill of Rights several observations have been offered in the 

course of this paper, and not much more is called for. As already indicated, in its 

bearing on legislation it is an interpretative statute only, albeit of general scope and 

more than comparable with the Acts Interpretation Act 1924. Its mandatory canon of 

construction can be applied with considerable and beneficial effect, as in evidential 
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Kapua v Haimona [1913] A.C. 761; Tijani v Secretary of State, Southern Nigeria [1921] 
2 A.C. 399. 
Oyekan v Adele [1957] 2 All E.R. 785, 788. 
Note 13 supra. 
Tito v Waddell (No. 2) [1977] Ch. 106,237, per Megarry V.-C., following Kinloch v 
Secretary of State for India in Council (1882) 7 App.Cas. 619, 626, per 
Lord Selbome L.C. 
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breath-testing cases65
. On the other hand statutes may clearly exclude it. Thus the 

Marriage Act 1955 has been held unanimously in the High Court and the Court of 

Appeal not to accommodate marriages between persons of the same sex, and so to 

override any anti-discrimination rights 66
. In former days ( one trusts that 'former' is 

correct) the legal profession in general and the New Zealand Law Society tended to be 

lukewarm, to put it generously, about human rights; but that attitude is contrary to 

international trends. Then, when the present Bill of Rights was enacted in 1990, the 

reverse argument was employed. The Act was widely seen as toothless. When the 

Court of Appeal explained that an affirmation and definition of human rights by 

Parliament cannot properly be treated as a dead letter, some of the decisions (such as 

Baigent67
) were strangely attacked by academic commentators68

. Now I have suffered 

in England and Scotland when knowledgeable commentators have dismissed the 

New Zealand form of a Bill of Rights as the weakest solution. 

65 

66 

67 

68 

Ministry of Transport v Noort; Police v Curran [1992] 3 N.Z.L.R. 260. 
Quilter v Attorney-General [1998) 1 N.Z.L.R. 523. There was a vigorous dissent from 
Thomas J. in the Court of Appeal on whether prohibiting same-sex marriages would be 
unacceptably discrimatory. 
Note 7 supra. 
I will spare them citation but mention a good general account of the judicial response to 
the Act of 1990 by Michael Taggart, Tugging on Superman's Cape: lessons from 
Experience with the New Zealand Bill of Rights Act 1990 1998 P.L. 266. 
Professor Taggart likens Parliament to Superman. Most of this article is accurate and 
perceptive; but, as I have said elsewhere, its references to 'infectious excitement' and the 
like do not capture the judicial mind-wrestling. It is often difficult for even the best 
academic lawyers to appreciate that judges may agonise over decisions. 
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An Underlying Truth 

It may be doubted whether anyone will seriously question that our age, 

whatever its failures, has indeed produced a constitutional renaissance. Less readily 

will there be general agreement with a proposition that may be seen to be implicit in 

all, or at any rate the great majority, of the constitutional changes. This begins that, 

the protection of minority rights now and in the future being one of the elements of 

democracy, the courts almost inevitably have a crucial role; and it is elementary that 

they must be independent. What follows will for some be less easy to accept. It is 

that, while means to ensure the appointment to the higher judicial offices of the best 

available men and women must remain or be improved ( as the case may be), it is 

crucial that they not be elected. A judge's responsibility is not to an electorate but to 

principles. Our age has been marked by a gradually widening recognition that there 

are universal principles of justice, often necessarily of broad formulation. The process 

.seems likely to intensify in the twenty-first century. 

Law School, 
Victoria University of Wellington, 
March 1999 
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