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INTRODUCTION 

It is now well understood that achieving equality is not a matter of treating women the 
same way as men because women often have different needs. 

It has now also been established that equality is not merely a case of treating women 
differently - that way fairness may be compromised. 

The Women's Consultative Group of the NZLS, with the support of the New Zealand 
Law Foundation, has organised this stream of sessions for the New Zealand Law 
Conference in order to examine the New Zealand legal system and the profession in the 
light of current thinking on gender equity issues. These sessions will promote an 
awareness of gender equity issues that is required to administer real justice both to women 
as professionals and as clients of the legal system. 





PROGRAMME 

Thursday, 8 April 

9.00 am - 11.00 am Plenary - Bias in the Law 

Chair 

Speaker 

Hon Justice Potter, High Court of New Zealand, Auckland 

Dr Sheilah Martin QC - Proving gender bias in the law and the legal 
system 

11.30 am - 1.00 pm Session 12: Is the law fair? 

Chair 

Speakers 

The Rt Hon Sir Thomas Eichelbaum, Chief Justice of NZ 

• 

e 

What is the socio-economic position of women in . New 
Zealand? 

What are the current issues relating to women in the law? 

Professor Margaret Wilson and Christine Woods 

2.30 pm - 4.00 pm Session 16: Language - it's all in the mind! 

Chair 

Speaker 

Joanne Morris, former Law Commissioner, responsible for "A Study of 
Women's Access to Legal Services", publication due late April 

e 

• 

Do women speak in a way that is different from the way men 
speak? 

Are women perceived as less credible and authoritative? 

Associate Professor Kathy Mack 
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Friday 9 April 

11.30 am - 1.00 pm Session 20: "The ultimate denial of equality" - violence 
against women - an issue of (in)justice 

Chair 

Speakers 

Helen Cull QC, Wellington 

Against a background of facts that paint a disturbing picture of the 
extent of violence perpetrated against women: 

• 

• 

Power imbalance in the courtroom - do procedures need to 
be changed further to redress the balance for women? 

"The Battered Woman" - is it a legitimate shield for the 
victim who strikes back or merely another sword for the 
prosecution armoury? 

Judith Ablett Kerr QC, Tim Brewer, Ken McMaster 

2.30 pm - 4.00 pm Session 24: Yesterday, today and tomorrow 

Chair 

Speakers 

Christine Grice, Harkness Henry & Co, Hamilton 

• The profession has moved on - are we still talking about the 
same things? 

Yesterday, today, tomorrow - our stories: how I got here; 
the way we are; is this the way we want to be? - snapshots 
of women in the law. 

Alison Quentin-Baxter, Kathy Ertel, Stephanie Dyhrberg, Kylie 
Finlayson, Joni Bryant and Tureiti Moxon 

Ill 



SPEAKERS 

Judith Ablett Kerr QC, Dunedin 

Judith graduated from the University of London in 1969, was called to the bar of the 
Middle Temple, UK, in 1970 and was admitted to the New Zealand Bar in 1982. 
She was appointed a Queen's Counsel in 1995. She has affiliations to chambers in 
both Wellington and London. 

Judith has represented women in a number of high profile cases. She has successfully argued that 
Battered Women's Syndrome was an exceptional reason that permitted the Parole Board to grant 
early release from a life sentence for murder. Judith has also represented numerous male defendants 
accused of domestic violence. She is a member of the NZLS Criminal Law Committee and the 
Department for Courts Criminal Practice Committee. 

Tim Brewer, Law Commissioner, NZ Law Commission 

Tim Brewer is the Law Commissioner responsible for the Commission's criminal 
procedure reference. He has helped formulate recommendations for protecting 
vulnerable witnesses and for retaining and expanding laws restricting the cross
examination of victims in sexual offending cases. Tim is also the Crown Solicitor at 
New Plymouth and has extensive experience prosecuting cases where women have 

been the victims of violence. 

Joni Bryant, Student, University of Waikato, Hamilton 

Ko Taranaki, Te Atiawaa me Ngati Awa nga iwi. 
Ko N gati Moeahu, N gati Puketapu me Patuwai oku hapu. 
Ko te raukura toku tohu wairua, ko Te Whiti o Rongomai te tangata. 
Ko Joni Te Puna o te Aroha Bryant tenei e mihi atu nei. 

Joni is currently in the final year of her law degree, majoring in Maori, and Film and Television. 
She is president of Te Whakahiapo - the Waikato Maori Law Students Association. During February 
of this year Joni worked at Nga Kaiwhakamarama I Nga Ture - the Maori Legal Service which was 
founded by Moana Jackson and Caren Wickliffe in 1988. 

Stephanie Dyhrberg, Crown Law Office, Wellington 
Married with two small children, Stephanie worked at Russell Mc Veagh (Wellington) 
for seven years before joining the Employment and Education team at the Crown 
Law Office as Crown Counsel. Her areas of practice include general civil litigation 
and employment. She served on the Council for one year. She is currently co
convener of the Library and Women in Law Committees and convener of the 

Employment Law Committee. Stephanie is also on the Board of the Employment Law Institute, 
and she is a panel member ofLEADR and a member of the Wellington Women Lawyers ' Association. 

Kathy Ertel, Russell McVeagh McKenzie Bartleet & Co, Wellington 

Before joining Russell McVeagh in 1998, Kathy was a partner in the firm of Luckie 
Hain. Kathy has a varied litigation practice which has a focus on Maori issues and 
Administrative Law, she has appeared in many claims before the Waitangi Tribunal 
and has represented one of the parties to the dispute over the division of fisheries 
assets in the Privy Council. 
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Kylie Finlayson, Legal Policy Adviser, Waikato Polytechnic, Hamilton 

Kylie has just competed two degrees both with honours - law, and management studies 
- at the University of Waikato. She has had particular interest in the areas of public, 
international and environmental law. Ky lie would like to work in the international 
arena (eg with the United Nations), and to work with issues involving international 

human rights and/or environmental law. She is currently working as an assistant legal policy adviser 
at the Waikato Polytechnic. 

Kathy Mack, Associate Professor, School of Law, Flinders University of 
South Australia, Adelaide 

Kathy joined the Law School in 1996. Her interests are feminist legal theory, dispute 
resolution, evidence, legal education and criminal law and procedure. 
Kathy has practised law in California specialising in criminal law and medical 

malpractice law. Previous teaching experience at Stanford University emphasised clinical legal 
education, including counselling and negotiation instruction as well as advocacy. Recent publications 
include a book (co-authored with Sharyn Roach Anleu) examining discussions and agreements 
leading to guilty pleas, as well as articles on gender bias and the judiciary, clinical legal education, 
and a feminist perspective on the proof process. 

Kathy is involved in teaching a number of skills programmes in the LLB/LP, and in 1997 won a 
grant from the National Committee for University Teaching and Staff Development to look at the 
issue of effectively assessing practical skills. 

Ken McMaster, Ken McMaster and Associates, Christchurch 

Ken has had a sixteen-year involvement in the establishment of the Stopping Violence 
Programme within NZ. He worked as manager of Stopping Violence Services 
(Christchurch) for a period of eight years through its initiation and development phase. 
Ken has also been a founding member and chairperson of the national network of 

Stopping Violence Services (NZ) Inc / Te Kupenga Whakoati Mahi Patunga, and wrote the 
programme standards manual for the organisation. Ken was a member of the working group that 
wrote the programme regulations for the Domestic Violence Act 1995. In addition, Ken was a 
founding member of the Christchurch STOP programme which provides community-based 
programmes for men who offend sexually. He still actively works with clients in this field. 

Ken has published two books on men's violence towards women (A Private Affair: Stopping mens 
violence to women, GP Books 1989; Feeling Angry, Playing Fair, Reed 1993, Updated 1998). He 
now runs his own training consultancy. He also chairs the Family Violence Advisory Committee 
for the Minister of Social Welfare and is currently involved in a four-site programme evaluation as 
part of a research team from the Institute of Criminology. 

Dr Sheilah Martin QC, Dean and Professor, Faculty of Law, University of 
Calgary, Alberta, Canada 

Dr Martin is the dean and professor of the Faculty ofLaw at the University of Calgary. 
She obtained a BCL and LLB degree from McGill University in 1981 and her LLM 
from the University of Alberta after studying oil and gas law there in 1983. Dr Martin 

completed an SJD degree in 1991 from the University of Toronto and her thesis was on legal 
controls on human reproduction and the implications of the Canadian Charter of Rights and Freedoms. 
She has taught in many different areas including legal theory, equality and the charter, torts and loss 
compensation, and business and commercial law. She has written widely in the areas of constitutional 
law, feminist jurisprudence, health care, and law and medicine. She co-edited Equality and Judicial 
Neutrality and has participated in judicial education seminars on the issue of gender, race and class 
bias in Canada, Australia and South Africa. 
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Dr Martin chaired the Joint Committee of the Canadian Bar, the Law Society of Alberta and the 
faculties oflaw at the University of Alberta and the University of Calgary on the Status of Women 
in the Legal Profession in Alberta. In 1990 she participated in the Governor General's Study Course 
of Canada and was awarded the YWCNs Advancement of Women Award. 

In 1995 she became Queen's Counsel and received the Distinguished Service Award for Legal 
Scholarship from the Law Society of Alberta and the Canadian Bar Association. 

Tureiti Moxon, McCaw Lewis, Hamilton 
Tureiti is a recent graduate of Waikato University. She is ofNgati Kahungunu and 
Ngai Tahu descent and has lived in Hamilton for the last 13 years. Tureiti is married 
to David, the Anglican Bishop of Waikato and Taranaki, and they have four children 
From 1989 to 1993 she worked as the regional co-ordinator for the National Te 
Kohanga Reo Trust in the establishment and support of Te Kohunga Reo in the 

Waikato, Maniapoto, Hauraki and Raukawa tribal regions. She was the chairperson of the Midland 
Regional Health Authority Ethics Committee and is currently a trustee for the Community Living 
Trust for the intellectually disabled, and trustee for the Runnaga o Kirikirioa in Hamilton. 

For the past three years Tureiti has worked as a researcher for her hapu Ngati Pahauwera in Hawke's 
Bay. This research focussed on the social and economic impact of land alienation on her people, 
and in November she presented evidence to the Waitangi Tribunal. 

Tureiti has been employed by McCaw Lewis since January this year. She specialises in the areas of 
Maori land law, treaty and Waitangi claims, civil and criminal litigation. 

Alison Quentin-Baxter, Barrister, Wellington 
Alison is a barrister with a strong policy orientation. She began her career in the 
then Department of External Affairs, taught for a time in the Law Faculty at Victoria 
University of Wellington and subsequently became involved in a number of large 
projects, including constitution-making in small Pacific Island states, the Nuclear 
Tests Case at the International Court of Justice and the revision of the Governor 

General's Letters Patent. Alison was the first director of the New Zealand Law Commission (1987-
1994). On resuming her consultancy practice, she acted as legal counsel to the Fiji Review Com
mission (1995-6) and continues to be involved in other aspects of international and constitutional 
law. She was awarded the QSO for public services in 1993. 

Christine Woods, Lecturer, Department of Economics, University of 
Auckland 
Christine teaches economics on the Diploma of Business and MBA programmes, 
and is currently completing her PhD in entrepreneurship. She worked for several 
years as an investment analyst in London before travelling to Malawi to work as a 
small business adviser. Christine also works as a successful learning guide with the 

Creative Leaming Company. 

Margaret Wilson, Professor of Law, University of Waikato, Hamilton 
Margaret was appointed Foundation Dean of the School of Law of the University of 
Waikato in 1990. From 1989-1990 she was Chief Adviser in the Prime Minister 's 
Office and Law Commissioner from 1988 to 1989. Previously Margaret lectured in 
the Faculty of Law at the University of Auckland. She has a particular interest in 
public law, employment law, and legal issues and policies affecting women. 

Margaret has published and lectured widely within NZ and overseas. She has also written and 
presented submissions on bills before the NZ Parliament. Margaret has held a large number of 
offices, among them - chairwoman of the National Advisory Council on Employment of Women, 
member of the Advisory Committee to establish the Ministry of Women's Affairs, and President of 
the NZ Labour Party. 
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PROVING GENDER BIAS IN THE LAW AND THE LEGAL 
SYSTEM 

Dr Sheilah Martin QC, 
Faculty of Law, The University of Calgary, Calgary, Alberta 

Introduction 

Why does the assertion that there is gender bias in the law and legal system generate such 
1 

controversy? At a time when sexism in society is increasingly, if sometimes reluctantly 
acknowledged, women around the world are still being called upon to prove there is gender bias 
within the law and the legal system. Despite numerous, recent, significant statements that it 

2 
exists and impedes the fair administration of justice, women are asked to explain what gender 

3 
bias looks like, make the case for its removal and outline how it is to be done. 

Approaching gender bias in law as a distinct issue, rather than as a component or consequence 
of women's larger inequality, stems from cultural esteem conferred on the legal system and a 
widespread reluctance to acknowledge that many current social structures are deeply 
dysfunctional. In my view, much of the controversy around gender bias in the law can only 
be understood once it is recognised that according to entrenched and surprisingly durable 
mythologies, gender bias (or any other bias) in law is simply not supposed to exist. 
Attempting to show gender bias in law therefore raises the general and generic difficulties of 
naming a previously unrecognised phenomena and the particular problems of trying to prove 
anything to individuals with legal training. In this paper I canvass some of those general 
difficulties and specific problems which will affect jurisdictions like New Zealand and 
Canada, which share a common legal base. I discuss the theoretical and ideological 

After working in this area for many years, and learning that the study of gender bias in law is a complex 
undertaking, I am often forced to return to and address this basic question. At various times I have approached 
this question with wonderment (How could the legal system be seen as so categorically distinct that it did not share 
the acknowledged historical and systemic exclusion of women from other social institutions?), with unease -
because this question operates as a recurring rediscovery of the frightening extent of sexism in our society, with 
the sense of prospective fatigue which comes from a clear sense of appreciating both the magnitude and necessity 
of what must be done to remove the problem. 

These statements include those of Justice Minister Kim Campbell at the National Symposium on Women, Law and 
the Administration of Justice, 10-12 June 1991 in Vancouver, convened to study gender bias; the comments of 
Madam Justice Bertha Wilson in "Will Women Judges Really Make a Difference" (1990) 28 Osgoode Hall Ll 
507; and the views expressed by Madam Justice Beverley McLachlin in Calgary in a presentation to the Elizabeth 
Fry Society in 1991. 

There has been some impressive analysis in this area in NZ. See: Law Commission, "Women's Access to Justice -
Women's Access to Legal Information", a consultation paper, Miscellaneous Paper, October 1966, Wellington, 
NZ Law Commission; "Women's Access to Justice: Information about Lawyer's Fees", a consultation paper, 
Miscellaneous Paper 3, October 1996, Wellington, NZ; Joanne Morris, "Justice is Not Blind to the Effects of 
Gender" Women's Access to Justice: He Putanga Mo Nga Wahine Ki Te Tika; Kathleen E Mahoney, 
"International Strategies to Implement Equality Rights for Women: Overcoming Gender Bias in the Courts", 
(1993) Australian Feminist Law Journal at 115; Charlotte L Bynum, "Feminism and Pornography: a New Zealand 
Perspective", [1991] 65 Tulane Law Review; Margaret A McGregor Vennell , "Issues for Women in Claims for 
Medical Misadventure", Claiming the Law; Wendy Parker, "The Reasonable Person: A Gendered Concept?", 
Claiming the Law 105; Elisabeth McDonald, "The Law of Contract and the Taking of Risks: Feminist Legal 
Theory and The Way It Is", Claiming the Law 113; Virginia Granier, "Refining the Regulation of Sexual 
Harassment", Claiming the Law 127; Carmel Rogers, "How Legal Education Will Assault you as a Woman", 
Claiming the Law 167; Mai Chen, "Self Regulation or State Regulation Discrimination in Clubs", [1993] New 
Zealand Universities Law Review 421; The Honourable Justice EW Thomas, "Was Eve merely framed; or was 
she forsaken?", October, 1994 NZ Law Journal 368; Regina Graycar, "Matrimonial Property Law Reform and 
Equality for Women: Discourses and Discord" (1995) 25 VUWLR 9. 
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impediments, methodological problems and personal distancing strategies encountered when 
the claim is that the law and legal system are as imbued with gender bias as other social 
institutions. 

4 
This involves a consideration of the various forms of gender bias and a review 

of the social context in which allegations of gender bias are made. 

Some theoretical and ideological impediments 

Asserting that there is gender bias in the law may challenge a person's basic assumptions 
about the role and nature of law, the justice of our legal system, the status of women in our 
society and the equality and fairness of our forms of social organisation. For example, if the 
law is seen as inherently, definitionally and methodologically distinct from politics and as 
socially neutral, it should not, or perhaps even cannot, contain the type of bias which 
structurally or operationally prejudices defined groups. Under the type of legal philosophy 
known as "legal positivism" the law is often seen as a species of near scientific properties, 
where neutral principles are objectively applied in actual cases. While this theory of law is no 
longer prevalent among academics, it has had a profound impact on how people view the law. 
It is often found in the student's intuitive sense of what law is and lawyers' and judges' 
learned view of how the law operates and what it can be asked to do. From a methodological 
perspective, it means that the starting point for the gender bias inquiry is to talk about legal 
philosophy, to critique any narrow view of the role of law and to convey the profound shift in 
jurisprudential thinking away from legal positivism. 

Most modern legal theorists recognise that law is about making choices between competing 
interests, and support the idea that the law is not politically neutral in its orientation or 
operation. In particular, feminist scholars have explained how the law has mostly been used 
to encode male preferences and protect male privileges.

5 
Only when law is seen in its social 

context, as an active means by which inequality is reinforced and reproduced, can a serious 
discussion of gender bias even begin. Individuals must be able to see the possibility of other 
choices before they can be asked to bear personal responsibility for the choices they do make.

6 

The name often selected for gender unfairness or imbalance is "gender bias". There are historical reasons 
for this choice but it raises the methodological issue of how word choice may convey a certain 
characterisation of a problem. It is probably more accurate to label the gender bias in law as "sexism" 
because the bias is consistently the same way: that is, the bias works in favour of men and to the exclusion 
and detriment of women. Gender bias has become the more acceptable term because of its hint of neutrality. 
It implies, or at least allows, that the gender bias could be in favour of either sex. The use of a sugar-coated 
concept is one of the many areas in which a commitment to the truth and a commitment to change may 
collide. On the one hand, if it is sexism shouldn't we call it what it is and give it the right label, even if it 
may make some people uncomfortable? On the other hand, since the nature of the exercise is to change 
people's attitudes, beliefs and actions; to help them learn and see, shouldn't the choice be directed towards 
what makes people more receptive and helps them learn better, faster, and more deeply? In tum, this raises 
the complex issue of whether it is more effective to introduce important and perhaps radical ideas slowly and 
leave the person's assumptions undisturbed, or whether a frontal challenge is not only more honest, but more 
effective? 

For a general review of the role of law see CA MacK.innon, Toward a Feminist Theory of State (Cambridge: 
Harvard University Press, 1989); S Gavigan "Law, Gender and Ideology" in A Bayefsky (ed) Legal Theory 
Meets Legal Practice (Edmonton: Academic Printing and Publishing, 1988); K O'Donovan, Sexual 
Divisions in Law (London: Weindenfeld and Nicholson , 1985); S McLean and N Burrows (eds) The Legal 
Relevance of Gender (New Jersey: Humanities Press, 1988); J Rifkin, "Toward a Theory of Law and 
Patriarchy" (1980) 3 Harvard WU 83; D Polan, "Towards a Theory of Law and Patriarchy", in D Kairys (ed) 
The Politics of Law (New York: Pantheon 294, 1983). 

Once the myth of neutrality has been exposed, it is time to make the case for change. In this regard it helps 
to appeal to enshrined and respected values. This has been referred to as an "equality through shaming," an 

2 
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While the recognition of the politically complicitous role of law began as early as the 1920s 
and is now mainstream jurisprudential thinking, it is interesting to note the recurrence and 
tenacity of the narrow positivist view of law when the claim is that the law politically 
disadvantages women. 

Even if there is an appreciation of law's implication in social structures, a prevalent 
theoretical stumbling block to recognising gender bias in law is the failure to acknowledge 
women's inequality. Some people still do not believe that women are socially disadvantaged 
or sexually subordinated. They fail to recognise that power is divided on the basis of gender 
and that the relationship between men and women is not based on the mutual accommodation 
of biologically different people. Instead it is premised on a hierarchical ordering where men 
operate as the dominant gender class. An understanding of women's inequality is crucial 
because, simply stated, one must see the sexism in society before one can see the gender bias 
in law. 

The failure to recognise the existence and extent of sexism often stems from an absence of 
accurate information.

7 
Information on group-based social dynamics and the structural 

inequalities which contribute to the subordination of women is needed, and attention must be 
addressed to the complex relationship between individuals and groups if the pitfalls of 
improper! y moving from the particular to the general are to be avoided. For example, some 
people claim that gender-based inequality either does not, or no longer, exists because they 
perceive that certain individual women are succeeding under male-defined norms. 

8 
Or-some 

men point to the women in their lives, women who may or may not express their true feelings 
to these men, and claim that because these women do not say the same things in the same 
way, that the voices of equality-seeking women can be disregarded or discounted.

9 
However, 

sexism can be a defining characteristic of society without being ever present and ever 
visible.

10 
The aphorism "the personal is the political" does not mean that gender-based power 

imbalances must be reproduced in every social interaction before it can be proven to exist. 

It is often difficult to explain how inequality is experienced by individuals but practised 
against groups, and to outline how women's generalised disadvantage is particularised, 

JO 

acceptance of the dominant discourse with the reasoned request for the inclusion of an unfairly excluded 
group. The question becomes: on its own norms and according to its own principles on what basis can this 
rule, this principle, this disadvantage be allowed to continue? It is very important to overcome this myth of 
neutrality because many lawyers and judges may initially think that any discussion of gender bias is self 
interested politics, which seeks to improperly impede judicial neutrality by its thinly veiled emotional appeal 
for special treatment for women. Only with knowledge and an historical perspective will the issue be seen 
as a way in which to promote gender inclusive legal norms and to incorporate the life experiences of both 
sexes into law. Look to the Ontario Law Reform Commission work on how we appoint judges; Ontario 
LRC, Appointing Judges: Philosophy, Politics, Practice (Toronto: OLRC, 1991). 

The full and current effects of women's exclusion from the legal profession, the legal system and the 
formulation of fundamental legal principles must be explained and the obligations imposed by the Charter 
must be stressed. However, see NZ: Second Periodic Report on the Convention on the Elimination of All 
Forms of Discrimination Against Women: and Supplementary Material. 

Or some people may not define violence against women as a problem, let alone a form of sex discrimination, 
if they have never knowingly encountered it. 

In many cases, however, men are profoundly interested in and moved by descriptions of the overall social 
position of women because they can particularise how this general disadvantage may impact on the women 
they love. A man who sees his daughter being discriminated against or his loved one victimised because she 
is a woman can begin to feel the disturbing real life effects of sex-based discrimination. 

This can come as a rather depressing realisation for those attempting to prove the case study of sexism in 
law; if the overwhelming evidence of sexism in society can be ignored, explained away or trivialised, it may 
be difficult to prove inequality in a particular case. 

3 
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continued and compounded in law and the legal system. One can make the case of society
wide discrimination or inequality on the macro scale; present the historical material of 
women's obvious exclusion from power and compile statistics on women's existing and 
emerging poverty; current under-representation in public decision-making; and 
disproportionate victimisation by violence, sexual abuse and sexual harassment. 

11 
In this 

process, the many types of general inequality women experience are uncovered before 
outlining how sexism is manifested in the particular context of the law and the legal system. 
It may also be possible, but perhaps more difficult, to convince people of women's general 
disadvantage by presenting gender bias in law as a case study of a wider problem. There is no 
need to choose between these two approaches and they both can and should be pursued 
together. A combination of approaches provides exposure to different angles of the issue and 
implicity acknowledges peoples'different learning styles. 

Using either or both of these approaches, the historic and systemic nature of discrimination 
against women requires exploration. There is a direct link between gender bias in law and the 
exclusion of women from lawmaking functions.

12 
If women did not help make, apply or 

interpret the law, it should come as less of a surprise that laws do not represent their 
perspectives or adequately protect their interests. Existing legal principles, procedures and 
norms are essentially exclusionary because being defined largely by men, they are largely 
male-defined.

13 
The profound implications of women's historical exclusion from public 

office, political participation and legal protection form the bedrock of gender bias in law and 
the legal system. They lay the foundation for the claim that more gender inclusive norms of 
justice are required, not only to conform to the guarantees in the Canadian Charter of Rights 
and Freedoms,

14 
but to narrow the gap between our ideals of freedom, fairness, justice and 

equality, their legal formulations and their social statement. 

The systemic nature of women's inequality should also be explained. Some people find it 
easier to accept that women are disempowered when the focus is on the systemic nature of 
women's oppression. People who do not believe they actively participate in the creation of 

11 

12 

13 

14 

It is often easier to show that women are disadvantaged than it is to allege that men are privileged. To the 
extent that power is about social relations there is an obvious connection but the question of emphasis is 
important. Even so, disadvantage should not be seen as a state, even if inflicted, because it carries the 
connotation that it is somehow or somewhat immutable. It should be "disadvantaging" as a verb because it 
is the result of a process, done by one group to another. That means that there are others who are privileged, 
who have unearned entitlements and who claim to retain appropriated advantages. See Peggy McIntosh, 
"White Privilege: Unpacking the Invisible Knapsack" 1989 July/August, Peace and Freedom. She describes 
privilege as an: " .. .invisible package of unearned assets which the holder can count on cashing in each day, 
but about which the holder remains oblivious. Privilege is like an invisible, weightless (to the carrier) 
knapsack of special provisions, maps, passports, codebooks, visas, clothes, tools and blank cheques. Much 
is unconscious, we have no training to see ourselves as oppressors, as an unfairly disadvantaged person or as 
a participant in a damaged culture. In most cases we are taught only to see sexism in individual acts of 
meanness rather than an almost invisible system conferring dominance and unearned entitlements. As 
whites do not see whiteness as a racial identity, so too men do not see their maleness as a gender identity." 

Many countries are currently studying the status of women in the legal profession. In Canada there was a 
systematic review by the Canadian Bar Association, chaired by the Honourable Bertha Wilson, the first 
woman appointed to the Supreme Court of Canada. A summary of federally appointed women judges has 
been recently released in Canada. See I Grant and L Smith, "Gender Representation in the Canadian 
Judiciary" in OLRC, Appointing Judges: Philosophy, Politics and Practice (Toronto: OLRC, 1991) 57. 
These types of studies have their own methodological imperatives and for that reason they tend to be 
conducted as distinct research enterprises. But there is a fundamental interconnection. 

Given the hierarchical structure of society, it is most unlikely men either can or will speak for women. 
Would men let women speak for them - either individually or as a class? 

Part I of the Constitution Act, 1982, being Schedule B of the Canada Act 1982, (UK), 1982, c-11 

4 
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disadvantage may sometimes be made to see that intentional discrimination is only one form 
of bias and that passive acceptance of a flawed status may yield similar results. Showing the 
entrenched nature of women's inequality also suggests that extensive, concerted and systemic 
responses are required to effectuate the necessary changes. But any discussion of systemic 
sexism should not overlook the centrality of the actions of particular people. Even though 
discrimination has been institutionalised, it is nevertheless meted out by individuals, and the 
faces of gender bias are intensely personal ones. Only when it is understood that people 
create and continue gender bias, can people be persuaded to commit the individual effort 
required to overcome it.

15 

When the gender bias case is presented to judges, the issue of judicial independence is often 
raised. Some people view efforts at judicial education on gender bias in the law and the legal 
system as a threat to the independence of the judiciary. Judicial independence has many 
dimensions but the core idea is the importance of separating the judiciary from the 
government of the day - especially when judges monitor the constitutionality of state action. 
It is, however, possible for the judiciary to remain responsive to changing social realities and 
be held responsible for the larger implications of their legal decisions without becoming a 
politically accountable arm of the government. The goal of these education programmes is a 
heightened judicial neutrality and an increased objectivity which contains an understanding of 
the life circumstances of both sexes and an appreciation of the obligations on decision-makers 
in a post-Charter Canada. Judges are not being told how to decide individual cases before 
them and the promotion of gender-inclusive knowledge and norms of justice do not impair 
judicial independence. 

A recognition of the political role of law and the unequal social position of women suggests 
that while law and lawmakers (including judges) did not create sexism, it and they have a 
special responsibility not only to refrain from perpetuating it, but to take positive steps to 
eradicate it. 

Various forms of gender bias 

Once the role of law and the status of women have been addressed it becomes easier to 
outline the various obvious and subtle forms of gender bias in the law and legal system. The 
concept of gender bias is multi-faced and any definition must respect its complexity and 
capture its open-ended quality. Gender bias includes the exclusion of women because they 
are women, 

16 
the improper use of incorrect and unchosen stereotypes, 

17 
the use of double 

15 

16 

17 

Feminist methodology encourages the restoration of human agency. See J McCalla Vickers, "Memoirs of an 
Ontological Exile: The Methodological Rebellions of Feminist Research" in A Miles and G Finn (eds) 
Feminism in Canada - From Pressure to Politics (Montreal: Black Rose, 1989) 37 

In Canada, see Re French (1905), 137 NBR 359, Edwards v AG Can; Re Persons in s 24, BNA Act [1930) 
AC 124 (PC), and various other legally imposed disabilities like withholding the right to vote, own property, 
and the legal immunity of husbands who raped their wives. 

Stereotypes are used when an individual is treated on the basis of ascribed group characteristics rather than 
his or her own capacities, capabilities and aspirations. Not only are they improper for moving improperly 
from the general to the particular, they are imposed formulations . Members of stereotyped groups rarely 
choose the characteristic used by the dominant group to represent them. For a discussion on two New 
Zealand cases under s 23a of the Evidence Act 1908 see Elisabeth McDonald, "Gender and the Law of 
Evidence: The Link Between Sexuality and Credibility (1994) 24 VUWLR 175. For Canada see also R v 

Seaboyer & Gayme, [1991] 128 NR 81, a decision of the Supreme Court of Canada which dealt with the 
same issue concernng the constitutionality of limitations on the use of prior sexual history evidence in sexual 
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standards, the use of a male-defined norm, 
18 

the failure to incorporate or be sensitive to the 
perspectives of women,

19 
not recognising or valorising women's harms because they are done 

to women,2° being gender-blind to gender-specific realities,
21 

and using sexist, inappropriate 
and imprecise language.

22 
There are limits to predominantly or exclusively rule-oriented 

definitions or strategies but the problem of bias is no less real because it is amorphous or 
difficult to describe. Even though types of bias may be explained or categories of sexist 
thinking may be identified, it should be remembered that, like negligence, the categories of 
gender bias are never closed. 

23 
It is important to show that sexism cuts across all areas of law, 

just as it is found in other social institutions. 

18 

19 

20 

21 

22 

23 

assault cases. See also G Orchard, "Sexual Violation: The Rape Reform Legislation" 9, 1986) 12 NZULR 
97; SJ Zindel, "Section 23a of the Evidence Act 1908 and the Regul of Sexual History Evidence" [1987] 
NZU 362 

The most obvious examples involve biological difference and pregnancy based discrimination. However, it 
affects many other areas, for example when the legal norm is measured against the standard of the 
reasonable man. For a discussion see, Wendy Parker, "The Reasonable Person: A Gendered Concept?", 
Claiming the Law at 105. A blatant example of gender bias in Canada was Bliss v AG Can, [1978] 6 WWR 
711 (SCC) where the court held at 717 that discrimination based on pregnancy was not sex discrimination. 
The impugned provision withheld regular unemployment benefits from pregnant women. The Court said 
there was no sex discrimination because even though the provision " ... treats unemployed women differently 
from unemployed persons, be they male or female, it is it seems to me, because they are pregnant and not 
because they are women". It went further to state: "Any inequality between the sexes in this area is not 
created by legislation but by nature." The male body was used as the physical norm. See SL Martin, 
"Persisting Equality Implications of the Bliss Case"; in SL Martin and KE Mahoney (eds) Equality and 
Judicial Neutrality (Toronto: Carswell, 1987) 195. Compare the gender inclusive approach of Dickson, CJC 
when the Supreme Court reversed Bliss and concluded that pregnancy discrimination is sex discrimination in 
Brooks v Canada Safeway Ltd [1989] 1 SCR 1219. See also the woman inclusive standards set in the 
reproductive context by Madam Justice Wilson in Morgentaler, Smoling et al v The Queen, [1988] 1 SCR 
30 at 143. The male norm may also extend to cultural matters such as the readiness to engage in physical 
confrontation. See R v Lavallee [1991] 1 SCR 852. 

See generally S Martin and K Mahoney (eds) Equality and Judicial Neutrality (Toronto: Carswell, 1987) and 
R v McCraw, [1991] 128 NR 299. 

See S Martin, "The Control of Women Through Gender-Biased Laws on Human Reproduction" in R Devlin 
(ed) Canadian Perspectives on Legal Theory (Toronto: Emond Montgomery, 1990) 291. 

New Zealand commentators have remarked that violence against women was trivialized by old legislation, 
police practices, and the treatment of women in the courts. See R Busch, "Was Mrs Masina Really Lost?: 
An Analysis of New Zealand Judges' Attitudes Towards Domestic Violence" (1993) 8 Otago LR 17; Busch 
and Robertson, "What's Love Got To Do With It? An Analysis of an Intervention Approach to Domestic 
Violence" (1993) 1 Waikato LR 109; Busch, Robertson and Lapsley, "The Gap: Battered Women's 
Experience of the Justice System in New Zealand", (1995) 8 Can J of Women and L 190; N Seuffert, 
"Hanging Out at the Gap: A Dialogue Reading of Experiences of Survivors of Domestic Violence With 
Legal Representation" (1995) 8 Can J of Women and L 290. The New Zealand Domestic Violence 
legislation's inclusion of "psychological abuse" in the definition of "domestic violence" (s 3(2)(c)); its 
provisions imposing firearms prohibitions (s 21), its presumption in favour of ordering counselling for the 
offender (s 32); and its incremental penalties for breaches (s 49) all demonstrate a more serious and welcome 
attitude towards the problem of domestic violence. Other initiatives improving women's access to legal 
information are also noteworthy. See "Women's Access to Legal Information" Misc Paper 4 (Wellington: 
New Zealand Law Commission, 1996); "Information About Lawyers' Fees" Misc Paper 3 (Wellington: New 
Zealand Law Commission, 1996). However, I observe that these latter initiatives generally focus on the 
procedures for meaningfully retaining counsel and gaining access to the justice system, not substantive 
equality before the courts. 

See K Busby, "The Maleness of Legal Language" (1989) 18 Man U 191 

This famous remark comes from Lord MacMillan's judgment in Donoghue v Stevenson [1932] AC 562 
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The social conditions of proof 

Two fundamental matters about proving gender bias in the law and legal system require more 
detailed consideration. The first is that the proof of the problem occurs in the larger context 
of the problem itself. That is, women must make the case of gender inequality in law under 
the very conditions of social inequality they are attempting to change. This has profound 
implications for such matters as women's credibility and the range of methodologies available 
to them given their limited resources and disadvantaged placement. 

The second point is that the legal system has generated its own approach to proof, evidence 
and fact-finding. The rules and principles developed in the legal system are not only imparted 
to those exposed to the legal professional ethos, they also have a powerful impact on how we 
construct and think about what qualifies as an "acceptable" method of discovering the truth. 
In addition, if those involved with the law fail to acknowledge the presence of gender bias, it 
may be more difficult to convince others of its presence.

24 

The nature of proof in conditions of women's social inequality 

Proving gender bias in law and the legal system can be expected to share the painful process 
of all things which started out being "a problem without a name". 

25 
This process of "naming" 

is a familiar one to disadvantaged groups. To gain recognition of their life circumstances 
these groups must fight to have their voices heard, their perspectives taken seriously, and their 
assessment of what qualifies as an "issue" accepted by those with the power to make the 
necessary changes. 

The "prove it" stage is an important part of the process of uncovering, describing, explaining 
and naming the problem. Numerous obstacles must be confronted and contended with. As 
previously mentioned, there may be significant theoretical and ideological impediments to 
recognising that the problem exists in the first place. In cases like gender bias in law such 
impediments may be particularly acute. For example, even if one acknowledges the political 
role of law and the social inequality of women, gender bias in law is still more than a problem 
which is not supposed to exist; its existence is actually contrary to the core values of the legal 
system itself - concepts like equality, fairness, impartiality and objectivity. 

More than a surprise or mere addition, the presence of gender bias raises a troubling and 
fundamental dissonance: the gap between the ideal of justice and the reality of unfairness. 
Finding bias in any institution is troubling but it may become more difficult where the whole 
purpose of the institution is to provide and promote justice. The commitment of law and 
lawmakers to these core values - rather than something like corporate profits - may mean that 
once the problem of gender bias has been identified there will be the requisite personal and 
institutional commitments to make legal practice accord with laudable principle. But this 
discordance can also result in a refusal to acknowledge reality or it may lead to a 
reformulation or rejection of the evidence. Some people may be so committed to, or 
complicitious in, the present legal system that they may not want to find gender bias. Facts 

24 

25 

Especially since law may often "appear as an arcane world of professionalism centred on a body of esoteric 
knowledge which is intimidating to the uninitiated in its bulk and obscurity". R Cotterell, The Sociology of 
Law (London: Butterworths, 1984) at 17 

It is this same naming process which is behind the current recognition that wife battering, sexual harassment, 
incest, the sexual abuse of women and children are problems. 
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may be forced to follow and fit ideology and people may see what they hope to see, rather 
than what is there. A belief in equality or fairness may encourage people to interpret what is 
happening as being equal and fair simply because it is supposed to be.

26 
The content of the 

concepts of equality and fairness can be defined narrowly by what currently exists, and the 
prevailing ideological descriptors may actually construct how a situation is analysed. In such 
a case, when the ideological stakes are high, people may, perhaps even unknowingly, revise 
what they are willing to accept as evidence and augment the normal standard and burden of 
proof.21 

In considering the social context in which proof is proffered, who is making the case is also 
very important. For many years it has been mostly women who have been talking about the 
invidious and prejudicial effects of gender bias in law and the legal system. At the beginning 
of the naming process in Canada, the sex of the speakers led to an initial characterisation of 
gender bias in the law and legal system as a "women's problem" rather than a structural flaw 
in the justice system. Women were sometimes seen, and subsequently dismissed, as a 
politically motivated interest group seeking special treatment. Women lawyers and 
academics who spoke about bias in law were no longer seen as advancing law-related 
arguments; they were labelled as political activists raising social issues and engaging in what 
some legally-trained people consider to be a form of less rigorous and persuasive thought. 

28 

This familiar strategy of trying to marginalise the claims of women as purely personal and 
political, fails to acknowledge that in the so-called "battle of the sexes" men have always 
been as personally and politically interested in maintaining their privileged position as women 
have been in changing it. 

As a result of this initial characterisation of gender bias in law as a women's issue, some 
people fell into an interest-group model of thinking under which women were often treated as 
one of many sets of outsiders improperly seeking influence. The attitude was often that 
organisations were doing women a favour by listening; that the exposure of bias in law was 
more for the benefit of the speakers than the edification of the listeners. Women's talk was 
undervalued and the dominant paradigm was that initiatives like judicial education on gender 
bias were a type of volunteer work women did for their own self-interest and advancement.

29 

26 

27 

28 

29 

See K Lahey, "Feminist Theories of (In) Equality" in S Martin and K Mahoney (eds) Equality and Judicial 
Neutrality (Toronto: Carswell, 1987) 71 

Such an ideological presupposition may mean that traditional means of proof are not as readily accepted 
because there is often a relationship between the burden of proof, the means seen as sufficient to discharge it 
and what the decision-maker establishes as the desirable outcome. 

In one case, I was giving a presentation on sexual assault at a judicial training seminar and the main legal 
issue was whether a sexual assault had taken place. In law this depended on whether the woman consented 
to the sexual activity in question. I was discussing the difference in physical size and strength between men 
and women, the cultural norms which make women less likely to use physical force or to meet an attack by 
physically violent forms of retaliation, and the overall context of women ' s fear of violence at the hands of 
men and how it shapes their daily behaviour. One of the advisors for the conference was reported to have 
suggested that law professors stick to the law and not discuss social issues. The demarcation between law 
and social issues or politics is certainly not as clear as this person would suggest. In fact, I cannot think how 
the legal question of whether the woman did or did not consent to the sexual activity at issue in a sexual 
assault case can be ascertained in the abstract, without reference to the facts of the case and the social 
context of gender inequality in which they occur. In my view, this form of contextual and socially situated 
analysis is essential for "good law". 

This was so prevalent in the early years that a group of women in Ontario were asked by an organisation 
established to provide continuing judicial education to create and compile judicial education materials on 
gender bias, which may or may not have been used depending on the discretion of the organisation. These 
women were not offered any budget, even for expenses. It is difficult to imagine that male tax lawyers 
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In recent years, there have been some significant changes and advances because many 
influential people of both sexes, the federal Department of Justice, centres for judicial 
education, and mainstream organisations, such as law societies and bar associations, have 
come forward to study this problem. 

That important people and organisations in the legal system have taken some interest and 
ownership in the gender bias issue has led to a reformulation of the issue as one striking at the 
heart of the fair administration of justice. The addition of these voices may also mean that the 
problem of gender bias in the law and the legal system is treated more seriously. The case of 
gender bias and the law could be more easily dismissed when it was made primarily by 
women. There is a body of literature which suggests that, even in a court of law, women 
witnesses are often accorded less credibility and are seen as less authoritative than male 
witnesses.

30 
Numerous American task forces on gender bias in the courts also report that 

women lawyers are treated with less deference and respect than male lawyers.
31 

It should not 
be surprising, therefore, if women talking about gender bias in the legal system were viewed, 
at least initially, with the same reduced credibility as women in the legal system itself.

32 

In a social context of inequality, it is most unlikely the "prove it" stage will only be 
encountered once at the beginning of the inquiry. "Proving it" can become a recurrent 
requirement because the case must be made to numerous different constituencies and it may 
need to be repeated until heard, understood, and acted upon. For example, women are being 
asked to "prove it" to the legislators who make law, the judges who interpret it, the lawyers 
who use it, the police who administer it, the groups affected by it, and the public who believes 
in it. Disadvantaged groups come to existing power structures as suppliants, and hours of 
talk, repetition and restatement are regularly exacted before even modest change is 
considered. It is further evidence of their disempowered position tha!_ some people must 
become committed to continual communication and are compelled to convey information to 
others, many of whom prefer to retain the privilege of not knowing. Members of 
disadvantaged groups realise that part of the price of being reluctantly placed in the position 
of the chronic convincer, is that they are often disparaged as chronic complainers. Being 
asked to make the case again and again, on different issues, in different forums, and for 
different people, shows more than the decentralisation of power in a pluralist society: it 
illustrates the power imbalance between women and men and suggests the continuing 
undervaluing of women's testimony. The talking, even if voluntary, is itself a burden. It often 
involves great personal and professional sacrifices and is done at a great emotional cost. The 
retelling can become its own form of discrimination. 

Whenever suppliants ask those in power for something, even if it is their due according to 
existing standards, prevailing ideologies and legal requirements, there is always the question 

30 

31 

32 

engaged in a continuing judicial education project would be asked not only to contribute their time and 
professional expertise, but to subsidise the production of the physical documents. 

N Wilder, "Credibility in the Courtroom: Does Gender Make a Difference" in materials prepared by the 
Western Judicial Education Centre for a conference held in Yellowknife on June 23-29, 1991 

See for example the Report of the New York Task Force on Women in the Courts (1987) 15 Fordham Urban 
Law Journal 11-198, and the special issue of (1989) 26 Court Review No 3 on Gender Bias in the Courts. 

I have even heard some people contend that the "real" problem is that all this talk by women is generating an 
increasing public distrust of the legal process. While the power to define the "real" issue must always be 
carefully monitored, this thought is an ominous combination of blaming the victim and shooting the 
messenger. It suggests that systemic discrimination within the justice system would disappear if women 
would simply stop talking about it. If only women's silences and words had this power - but the reality is 
very different. 
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of voice and tone.
33 

In this regard it is important to realise how much time and energy is 
devoted to achieving the appropriate tone for materials on gender bias in the law so they are 
not too "strident", "upsetting" or "unsettling". In making any case it is rarely advantageous to 
intentionally alienate one's listeners, but the line between critique and perceived attack is not 
only a fine one, it often depends on whether one is at the podium or in the audience. And 
when that line is allegedly crossed, it is curious how, despite the stereotype that women are 
emotional, women are often denied the opportunity to express anger, especially anger at men 
and on their own behalf. 

34 

In addition, disadvantaged groups charged with the burden of proving a problem rarely have 
either the benefit of widely accepted principles of proof or principles which take into account 
any differences between their own perspective, values, needs and resources and those of the 
dominant group. The problems for those alleging gender bias in the law are compounded: if 
gender bias in law is not supposed to exist from a theoretical perspective, it means that from a 
methodological perspective there are few established or recognised ways of going about this 
inquiry which can be expected to receive the widespread support of the legal community. 

Making proof to those trained in law 

It may be more difficult to prove gender bias in the law and legal system to those with legal 
training because they have been exposed to the same professional ethos and methodological 
precepts. Lawyers, law professors and judges may tend to believe that they understand proof 
and that having been schooled in evidence, they know how to make the case. A consequence 
of becoming critical thinkers may mean that legally trained people become cynical or 
unbelieving listeners.

35 
For many of the reasons cited in relation to a narrow philosophical 

conception of law and legal process, there is not much room for an analysis of gender bias 
within traditional legal discourse. A case is analysed for its logic, reasoning, internal 
consistency, its conformity with precedent, its tone, its result and legal and policy 
implications. Until recently it was rare for a case or a body of law to be examined for its 
sensitivity to the life experience, perspective and social understanding of a disadvantaged 
group. 

This limited focus in part derives from the structures and strictures of legal method. In my 
experience, legal method is learned but not taught and tends to be acquired by modelling, 
osmosis and repetition. Legal method is often ceded to students in law school as a long
established tradition, and, if not quite immutable, then as something which has withstood the 
test of time. Rarely is legal method expressly revealed as a methodology and unravelled as a 

33 

34 

35 

Often women's claims are met by silence and, although there may be no counter-arguments or words of 
denial, there are no changes either. A fuller understanding of women 's social position and the silences in 
women's lives must include the oppressive silence of the system in response to women 's serious and 
legitimate complaints. To the silence of women not speaking is added the chilling echo of women's voices 
ignored. It makes the point that power is about when your talking matters. 

It appears to be less culturally offensive for women to be angry if the complaint is that someone other than 
women are aggrieved. For example, it appears to be more acceptable for women to advocate on behalf of 
children than it is for women to make claims for themselves. 

While, as a group, judges may be trained listeners, they are accustomed to being in control of their 
courtrooms and spend many of their professional hours in a "prove-it" frame of mind. While many may be 
sceptical of other forms of analysis, documentation, and support, it is my experience that most will only trust 
the study of gender bias to some form of statistically-based method. 
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political endorsement of certain values and modes of thought. 
36 

Two basic features of legal 
craft are the ability to abstract real situations into a contest between hierarchically-ordered 
interests, and to select what is "legally relevant" from the layered complexities of an actual 
occurrence.

37 
This often means that the social context in which women live will be factored 

out, considered to be irrelevant or treated as a lower order interest. 

Legally-trained individuals and others tend to see the courtroom model as the primary way of 
discovering the truth. The legal form appears to influence our thinking about fact finding and 
truth discovery more generally. The courtroom is often seen as a paradigmatic place for an 
adversarial contest where the theory is that the truth is only reached after an issue has been 
canvassed from the divergent viewpoints of individuals with competing interests. In a court 
of law the lawyers appear as gladiators who, through their proof and their witnesses, try to 
convince the judge that they are speaking the truth. This sort of theory and training has 
implications for the study of gender bias. First, when combined with the interest-group 
approach it may result in the claim, heard at some judicial education conferences and 
seminars, that a panel of equality- seeking women is not balanced and that the other side must 
be heard before any sensible conclusions can be reached. The implication of this type of 
comment is that, to the extent that someone suggests that there is gender bias in the legal 
system, the procedural rules of audi alterum partum require someone to stand up and argue 
that there is no bias at all. 

38 

In my view, this limited and historic notion of balance is inappropriate and does not 
adequately take into account current structural inequalities.

39 
For example, it is never clear 

who or what the relevant "sides" are. In a very real way, women who claim that there is 
gender bias in the law are properly the "other side", given the invidious and invisible regime 
of "Men and the Law" under which we now operate.

40 
Even day-long sessions with like

minded women speaking in unison would hardly dent the predominantly male-defined 
ideological framework and content of current laws. Since women are entering what has 
historically been a male preserve, it would take much more than existing efforts to radically 
realign the fundamental premises of law.

41 
To suggest that women must fight women over the 

existence of gender bias before there has been adequate debate is a construction of the "sides" 
from the position of the powerful. It allows the familiar dismissal tactic that a claim cannot 
be taken seriously when members of the petitioning group do not speak with the same voice, 

36 

37 

38 

39 

40 

41 

Lawyers are not accustomed to examining the way we do the things we do, even when we do those things 
every day. Articulating and analysing how we should go about studying a particular problem raises 
questions that are as uncomfortable as they are consequential. See MJ Mossman, "Feminism and Legal 
Method: The Difference It Makes" (1986) 3 Australia Journal of Law and Society 30 

To cull the relevant from the real, legally-trained persons are asked to find the applicable rules, read cases, 
formulate arguments, draft precedents, provide reasons, and sometimes proffer critiques. They are asked to 
objectify problems and people and to analyse situations from a detached, dispassionate and disinterested 
perspective. 

An offshoot of the procedural concept that the other side must be heard is often the implicit notion that the 
truth exists somewhere between the poles of what is said. Even if this concept is accepted, and I have my 
doubts, the place between the poles does not have to be half way between them. 

It is also the antithesis of a feminist approach: which has had as its methodological secret, and its radical and 
distinguishing feature, that it is prepared to believe women - especially when they speak about the abuse they 
suffer at the hands of men. 

This term belongs to Professor Christine Boyle. See C Boyle, "Book Reviews" (1985) Can B Rev 427 

Just as social scientists predict that even though women are entering the legal profession in record numbers, 
there will still be nothing like parity between the sexes, even in a numerical sense, until well into the twenty
first century. 
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and it subordinates the cogency of the arguments to the fact that not every woman makes 
them. 

The methodological limitations of legal analysis suggest that the complex task of studying 
gender bias requires a multidisciplinary perspective. As a consequence, many different 
methodological formats may be invoked and required to prove the existence of gender bias. 

Methods of proving gender bias 

I have seen most recognised forms of proof dismissed if enlisted in the aid of establishing 
gender bias in law and the legal system. Statistical analysis is discounted on the basis of any 
one of a number of aphorisms; statements like "statistics lie" and "liars use statistics". As far 
as I know, there are no quantitative accounts of gender bias in Canadian law and our legal 
system - probably because of the crushing expense of such a project and the difficulty of 
framing appropriately-worded questions and terms of reference. 

Reviews of decided cases are sometimes seen as too selective, subjective, open to 
manipulation, and incomplete to stand as adequate proof of gender bias in law and the legal 
system. The Manitoba Association of Women and the Law has produced two such reviews 
and has focused attention on family law and criminal law.

42 
Even when the case review is 

limited to a particular subject area, there are numerous methodological difficulties. A major 
problem is gaining access to the cases themselves. Relying on only published cases means 
easier, less costly access but the available range of cases is limited and has passed through the 
filter of the publisher's assessment of relevance and their editing procedure. The very cases 
gender bias researchers seek may be omitted from published editions due to misplaced 
concerns about propriety or commercial saleability. Although reviewing every case on a 
selected subject is preferable, it is rarely feasible - even for defined geographical regions and 
within limited time spans. In many areas of concern to women, like criminal trials for sexual 
assault, there are no readily available written judgments. While transcripts of the proceedings 
can be created and ordered, they are exceptionally expensive and beyond the budgetary reach 
of most groups likely to undertake the inquiry. 

It is important to recognise, however, that a review of cases is the standard and otherwise 
accepted method of legal analysis. A review of the content of any law journal will attest to 
the centrality of this type of presentation to mainstream legal scholarship. For example, when 
I write in the area of commercial law and address matters like negotiable instruments and bills 
of exchange, I face the same selectivity, access difficulties, subjectivity and incompleteness as 
when I address issues of gender bias. While these same limitations exist for what is labelled 
"black letter law", methodologically, they are rarely seen as problematic in that context and 
are somewhat more likely to be seen as capable of being minimised or overcome by good 
research skills, sound analysis and coherent argument. The same things are possible, and in 
fact are done, in relation to case reviews where the subject matter is gender bias. It makes me 
wonder why the rules of the game change when the objects of commerce and circulation are 
women rather than bills, notes and cheques. 

43 

42 

43 

Manitoba Association of Women and the Law, Gender Equality in the Courts (1988): A Study of the 
Criminal Law (1990) 

Necessity and the nature of the law-based inquiry involve some form of selectivity but that should not 
invalidate the inquiry or the findings. Case analysis can display the author's own predilections, but it may 
equally disclose those of the legally empowered decision-maker. In terms of completeness, the best case 
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How certain examples of gender bias are used and sometimes received has become one of the 
more curious and complex instances of evidence dismissal. In recent years there has been a 
litany of judicial quotes and phrases made famous by their reporting in the popular press. In 
Canada, comments from judges like "no sometimes means maybe" and that "women, like 
laws, are meant to be violated" have met with various reactions. Some people claim that 
these statements are among the most obvious examples of gender bias: they clearly show the 
disadvantaging of women and they are spoken by judicial actors in an actual case. As such, it 
is more likely that the words used, and the thinking they represent, have had some effect on 
the judge's approach, reasoning, and decision.

44 
It is hard to dismiss such a statement as an 

unnecessary add-on or gratuitous comment: it is much more like an admission against 
interest. In many respects it is difficult to think of a better or more obvious form of proof of 
gender bias. But there are many who, perhaps too readily, dismiss quotes as being of little 
probative value. They claim that such quotes are unrepresentative and unfair because they can 
be taken out of context and too much can be made of a slip of the tongue. There is no doubt 
that people make mistakes and suffer from inappropriate word choice. Sometimes they are 
misquoted or their remarks are reported selectively. But while a speaker need not be labelled 
forever because of a single comment, the basic assumption should be that language is the tip 
of the iceberg of a person's world view. Language is a primary means by which we 
communicate and if it cannot be relied upon to show attitudes or explain behaviour, there is 
very little left to make the case of gender bias in the law and the legal system ( or anything else 
for that matter). 

Individual stories and personal histories are often dismissed as anecdotal and experiential, and 
treated as a lesser form of persuasion. They are rarely received as an accepted and recognised 
form of qualitative research. This treatment is particularly peculiar in the legal arena: not 
only do lawyers tend to be storytellers, but once a personal history has been processed 
through the legal system it becomes a "case" and is mystically transformed into an 
authoritative precedent. 

Every proposed research methodology suffers from some arguable drawback. In most cases, 
the perceived gaps and problems in one form can be filled or overcome by adopting multiple 
methodologies. Case reviews can be supplemented by experiential evidence and selected 
quotes; statistical overviews are best amplified, explained and illustrated by case studies. 
Aggregating alternative forms is not heaping garbage on rubbish; it is the best, and perhaps 
the only, way to convey a comprehensive picture. 

44 

would be one in which certain themes are pursued across different areas of law so as to illustrate the 
structural and recurring nature of gender bias. It is more likely, however, and it is what is in fact occurring, 
that people with subject matter expertise will study what they know best and what matters most to them. The 
result will be a compilation of various studies from which a more systemic and integrated analysis may result 
- where the accumulated evidence of gender bias may shift the burden of proof to those who would carve out 
subject matter exceptions for their own areas. 

In legal method, as in any decision-making process, judges do not always fully disclose the true motivations 
and considerations behind a decision or a comment. This makes it exceptionally difficult in some instances 
to assess what is really going on . Because of this, there is the fear that attempts at judicial education on 
gender bias may simply allow the judges to use "safe" language, but it may not fundamentally affect how 
issues around women and justice are approached. There is also the fear that taking a single course on gender 
bias in law will encourage the substitution of form over substance: some judges may claim that we have 
heard that already, whether or not it has been understood. This concern is a very real consideration in a legal 
system which often confuses due process and substantive fairness. The same problems arise whenever such 
a course is given. 
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Distancing strategies 

In addition to these methodological difficulties, there are many ways in which some people 
attempt to distance themselves from materials and methods which prove the existence of 
gender bias in the law and the legal system. These distancing strategies need to be recognised 
and considered before the case can be made on its proper and best footing. First, there is the 
need to accumulate and present local data.

45 
The "it doesn't happen here" school of thought 

can reach a surprising and imaginative level of geographic and cultural specificity. While 
reliance on the plentiful and accessible American or Canadian materials may be attractive, it 
may be received as an anthropological incursion into a distinct culture rather than accepted as 
a shared part of a prevalent pattern. 

Sometimes resistance can be overcome by the use of different media or by varying the 
approach. For example, part of the course on gender bias directed towards judges and 
sponsored by the Western Judicial Education Centre in Canada involved problem-solving in a 
workshop setting. Initially, the fact situations were presented in print and judges were asked 
to discuss what they thought the issues were, how they would approach them and to outline 
how certain factors would influence their determination. Many judges commented that the 
format of the exercise was slightly artificial because credibility issues would influence their 
responses and they had not seen or heard the witnesses give their testimony. As a result, a 
group of judges, supported by a local acting troupe, produced videotaped footage on gender 
bias issues which allowed the judges to share the experience of seeing and hearing the 
witnesses within the familiar courtroom context. While these videos are the result of much 
hard work they have been invaluable in overcoming the perceived limitation of written 
materials. As a result, the small group workshop format provided an excellent opportunity 
for discussion.

46 

Another distancing technique is to frame the "real" issue as something other than gender bias. 
I have seen panels in which sexual assault of adult women and sexual assault of children have 
been discussed together, with the result that all the attention was focused on children. For 
some perverse reason it often appears easier to deal with. In my experience, if the varied life 
circumstances of women are not the focus, women are apt to become secondary or disappear 
entirely.

47 
Another distancing technique is to attempt to frame the discussion around only one 

legal point; a preference for the technical detail rather than the gender issue. I have witnessed 
this in small groups sessions discussing R v Lavalee 

48 
the decision in which the Supreme 

Court of Canada redefined the criminal law on self defence to take account of battered 
women who kill their abusers. Some people chose to dwell on whether Madam Justice 
Wilson either did, or should have done, some of her own research on the battered women 

45 

46 

47 

48 

Local data, while necessary, is somewhat tricky. A potential problem may arise if it is perceived that certain 
judges, some of whom may be in the room, are being singled out. 

I would continue to recommend a small group format even if videotaped footage is unavailable. Written 
problems still work and they generate discussion. It is important to remember that judges have accumulated 
expertise on these issues. 

Careful consideration must be given to how gender is constructed. When the focus is women, it should be 
women in all their diversity. The model should not be the white universal women and multiple social 
relations must be canvassed. Cases of double, triple and greater disadvantage, based on racism, poverty, 
ablism, heterosexism, etc, must be explained because they are part of the strands of many, and probably 
most, women 's oppression. 

[1991] 1 SCR 852 
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syndrome rather than confronting how the previous criminal law definition of self defence did 
not adequately take women, especially battered women, into account. 

Conclusion 

Proving gender bias in the law and the legal system is a complex undertaking which meets 
with various forms of resistance. Theoretical and ideological impediments, methodological 
problems and personal distancing strategies will arise and must be met with cogent arguments 
presented in good faith . Establishing gender inclusive legal norms will initially look like 
nothing we have ever seen before and this feature has the potential to upset any legal system 
based on precedent and what has gone before. The Canadian Charter of Rights and Freedoms 
now requires gender fairness by protecting equality rights directly and by providing the equal 
content of other Charter rights to both women and men. The Charter must become the prism 
through which the law and the legal system is scrutinised and it must be held from the bottom 
looking up. The top-down approach has too great a potential for exclusivity and the creation 
of new but false universals. This means that legal standards based on the experience of a 
white, middle-class, able-bodied, heterosexual male should be judged against their impact on 
the life circumstances of a poor, physically or mentally challenged woman of colour and of 
unknown sexual orientation. Speaking out against gender bias is not itself "bias", but the 
legally mandated and morally compelling pursuit of equality. The sooner people accept this, 
the easier it will be to prove the existence of gender bias in the legal system and to obtain the 
necessary remedial relief from systemic exclusion, pervasive discrimination and the 
imposition of asymmetrical legal burdens. Only when the existence of gender bias is 
acknowledged can we all work together towards substantive equality. 
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A FEW THOUGHTS ON WOMEN IN THE LEGAL 

PROFESSION 
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Professor of Law, University of Waikato 

Introduction 

This paper is intended to be a brief overview of the position of women in the legal 
profession at the end of the 20th century, as well as a speculative look at the future 
position of women in the law. In 1993 I prepared a paper for the New Zealand Law 
Society on the role of women in the law. It was presented at a series of seminars 
throughout the country that were attended mainly by women members. The occasion 
for the seminars was the centenary of women's suffrage. This anniversary prompted 
several research projects relating to women, but no substantive movement on policy 
issues. 

This flurry of interest was unusual in a decade distinguished by its indifference to the 
position of women. The backlash against feminism and women's issues generally 
began in earnest at the end of 1991 with the repeal of the Employment Equity Act and 
has been sustained throughout much of this decade. However, women lawyers were 
active during this period in their endeavour to keep alive an awareness of the 
discriminatory environment in which many women lawyers work and live. Amongst 
the work produced in this period were two projects that have greatly contributed to 
our knowledge of the position of women in the law. Those projects are Gill Gatfield's 
book Without Prejudice: Women in the Law49 and Joanne Morris's soon-to-be
published report in the Law Commission's project on women's access to justice.50 I 
am indebted to both of these in the preparation of this paper. 

The indifference towards the women's question generally in the 1990s has resulted 
from the widely-held view amongst men and some women, that women no longer 
experience discrimination because they have "made it". There is an environment of 
denial that women experience discrimination because they are women. Any 
discrimination is more likely to be attributed to an individual characteristic of the 
woman or the situation. This steadfast denial of a reality for many women is 
consistent with the pervasive ideological approach to all policy issues, namely, that 
individuals must bear primary responsibility for themselves, and that the competitive 
market mechanism is the preferred instrument for resolution of problems that arise. 

49 

50 
Brooker 's Wellington 1996 

Law Commission, Wellington - forthcoming, 1999 
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Translated this means, if a woman has a problem it is her problem and her 
responsibility to fix it. If she is experiencing harassment on the job then she should 
leave. If she has children then it is her responsibility alone to arrange for their care. 
This general approach to women's questions is expressed within the legal profession 
through the argument that if there is discrimination against women, it is merely 
because more time is needed for qualified women to emerge to take their places in the 
partners' boardroom or on the bench. This argument persists despite the fact that 
women are still under-represented at all levels within the legal system, except as law 
students. In the first section of the paper I shall briefly review the statistics and argue 
that they seriously question the validity of the lack of numbers argument as a 
sufficient explanation for the absence of women from decision-making positions in 
the law. Although statistics alone do not provide a full explanation, they can assist 
with distinguishing perception from reality. Also, as lawyers, we have a special 
obligation to pursue the truth, and this obligation is no less when applied to our own 
profession. 

Statistics, however, can tell us only part of the truth. They must always be interpreted 
within the context for which their authority is claimed. The primary context of this 
paper is the legal profession and the judiciary. The statistical analysis will be 
interpreted to explain why women lawyers still appear to experience discrimination 
from their own profession. The basic argument of this section is that while women 
have been admitted into the legal profession and into the judiciary, they remain 
essentially outsiders. To participate fully and achieve within the existing system, 
women must don the cloak of male characteristics and adjust to the norms, practices 
and policies of the male experience that invade every crevice of the legal system and 
legal profession. If women want to succeed within the existing system they must 
become more of a "man" than the men with whom they work, or they must absorb the 
stress and make the compromises of the outsider living the life of an insider. 

Although the legal system is the context that is directly relevant to the position of 
women lawyers, that context is influenced and formed by the larger societal context 
that legitimates the practices and behaviours of the legal profession. The second 
section of the paper will review the revolutionary changes that have taken place in 
New Zealand since the adoption of the structural adjustment programme in 1984. In 
this section I argue that there has been a shift from a society that is founded on the 
values of social welfarism to one based on the values of the global market. One of the 
consequences of this ideological and policy shift has been that the individual has the 
primary responsibility to fulfil all their own needs while the government has only a 
residual responsibility for the well-being of its citizens. 

The effect of this policy revolution on the position of women has not been fully 
analysed in the New Zealand context.51 This paper argues that the consequential 

51 See, however, Bashevkin, Sylvia, Women on the Defensive, The University of Chicago Press, 
London, 1998, which provides a comparative study of the effects of structural adjustment on the 
women's movement; Radin, Margaret Jane, Contested Commodities, Harvard University Press, 
London, 1996 that analyses the impact of commodification on the sale and purchase of goods and 
services such as sex, babies, and body parts; and Bakker, Isabella, (ed) The Strategic Silence: 
Gender and Economic Policy Zed Books and North-South Institute, 1994, which contain a 
collection of essays on the effects of structural adjustment on women. 
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fragmentation of society through individualising all relationships is affecting women 
detrimentally. It does this first through the denial of any gender difference being 
relevant in the formation of policy. As a consequence, women are again rendered 
invisible in a policy sense. This is not dissimilar to what happened to women in the 
19th century, the last experiment with a free market society. This means women have 
to argue to be recognised as women before they can have the discrimination they 
experience as women, as opposed to individuals, addressed. 

Secondly, the ideology of a global free market requires clearer delineation amongst 
those who work, and those who do not. The need for a more flexible workforce 
means there is less need for full-time permanent employees. The employment 
practices of out-sourcing, part-time work, and casual employment have become more 
common. This may lower the price of the service performed, but it also increases the 
employment insecurity of the individual. An ability to plan a life becomes more 
difficult, and attachments to communities more fragile. Women, who already have a 
tenuous grasp in the paid workforce, and who still suffer from the assumption that 
women have primary responsibility for children, are likely to comprise the largest 
numbers in the new, flexible, surplus workforce. Further, the demands of the market 
lesson the influence of professionalism as a mark of achievement and merit. No 
matter how well you perform your job, if the firm has orders to restructure, then you 
are just as likely to be made redundant as anyone else. This depersonalisation and 
deprofessionalisation of work, which was once associated with industrialisation, has 
now moved from the production line to the boardroom. 

Thirdly, structural adjustment, with the emphasis on the individual and the 
privatisation of previous public/state responsibilities, has left womeri with continuing 
responsibilities for the well-being of their families and communities. The exclusion 
of the social factors from the ideology and policy of economic neo-liberalism has 
resulted in women being expected to participate fully in paid employment, while 
maintaining family and community structures. The institutionalisation of this double 
burden, when combined with the writing out of women as relevant to policy has 
resulted in women being affected detrimentally by the current policy of structural 
adjustment. 

In the final section of the paper I look to the future and speculate on the future role of 
women in the workforce. In this section of the paper I rely to a large extent on the 
findings of the Law Commission's project on women's access to justice because this 
is the only substantive piece of empirical research on the relationship of women to the 
legal system. I argue in this section that women must re-establish the legitimacy of 
their life experiences as women. Without this fundamental recognition and respect for 
women as women, it will very difficult for women to participate fully within the legal 
profession and legal system. It will also mean that women will not have the laws and 
the legal services that reflect their needs. 

The position of women in the legal profession 

I realise it is repetitive and even tedious to recite the statistics relating to women. It is 
necessary to remind ourselves, however, that whatever the rhetoric relating to women, 
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the reality is that we have not achieved equality before the law or within the law. It is 
also necessary because we must question why it is taking so long for women to obtain 
equality within the profession. It is no longer credible to state that with time women 
will hold an equal number of positions in the profession and the judiciary. 

The most recent statistical profile of the legal profile shows that in August 1998: 

• there were 3042 partners in New Zealand law firms: 2628 men and 414 
women;52 

• women, who comprise 29.5% of the practising profession, comprise only 
13.6% of law firm partners; 

• women partners are disproportionately concentrated in firms of fewer than five 
partners and particularly in firms of one or two partners. This is seen from the 
fact that a third of the 414 partners are in sole partnership, compared with 28% 
of the 2628 men partners. 52% of women partners are in firms of just one or 
two partners compared to 43% of IJlen partners. 

The most compelling statistic in this context is that over the last ten years, more 
women than men have been admitted to the profession (1021 women and 999 men). 
However, only 9.8% of those women are now partners compared to 17.8% of those 
men. This information makes nonsense of the argument that it is only time before 
women will achieve the same numbers and status of men in the legal profession. It 
appears we have the numbers but not the status. The challenge for the legal 
profession then is to answer the question - Why does this discrimination persist? 

The number of women in the judiciary also remains depressingly low. There is no 
woman in the Court of Appeal, there are four women judges in the High Court, and 
18 women sitting in the District Court. There is no woman judge in the Employment 
Court or Maori Land Court. If all the jurisdictions are combined, there are 164 judges 
in New Zealand of whom 22 are women, which means one in eight judges is a 
woman. This lack of gender representation not only limits the career opportunities for 
women lawyers, but it also raises questions about the whole appointment process and 
the qualifications required for a judge. 

In 1997, the Chief District Court Judge instigated a more transparent process for 
appointing judges that was aimed at maintaining the competency of appointment 
while also ensuring a larger pool of candidates who were more socially diverse. The 
Chief Judge is to be congratulated on this process. In late 1998, the Attorney-General 
announced a similar process for the appointment of all other judges except the Chief 
Justice and Maori Land Court judges. We must wait to see if this process produces a 
better gender balance. 

52 The statistics in this section are drawn from the NZLS data-base, and presented in the forthcoming 
report in the Law Commission's project Women's Access to Justice, which contains the most 
recent analysis of the position of women in the legal profession and judiciary. 
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The raw statistics then would indicate that women have not achieved equality in terms 
of numbers or influence within the legal profession or judiciary. The reasons for this 
are not so clear, however. While the lack of legally qualified women argument is no 
longer legitimate, it has been replaced by an argument that women do not seek the top 
positions because they prefer lifestyle to the long hours and hard work required of the 
senior legal practitioners. Implicit in this argument is that women cannot cope with 
the "real" world. Implicit also is the fact women must adjust to the male notion of 
best practice. 

Women, however, do acknowledge the pressures currently experienced in law 
practice. They frame the argument differently. They question whether the current 
employment and corporate practices do in fact produce best practice. The best 
articulation of it I have seen is in the book When Work Doesn't Work Anymore. 53 The 
book describes the trend in the United States for women executives, who have blazed 
the trail for women to enter women-free occupations, to leave those jobs to work for 
themselves or in smaller enterprises where they have greater control over their work 
and its outcomes. These high achieving women were finding that they did not want 
their identities defined in terms of their work alone. They wanted a more holistic 
approach to their work and their personal life. They were also tired of working within 
organisations that did not value them as individuals or value the quality and 
professionalism of their work. These women had recognised that their primary value 
to the organisation was the income they generated not the quality of the work 
produced. In some instances the women had also found that their earning capacity did 
not save them when the company was sold, merged or restructured. In other words 
they had decided that the corporate structure and values had been dehumanising and 
that their priorities had changed. They had proved they could do the job but the cost 
was too high. The book observes this reaction is not confined to women, but women 
appear to be acting on it in greater numbers than men are. 

In essence, the above argument is a variation on the more classic feminist analysis that 
patriarchal values and experience have created the institutions within which women 
must work and perform. It is a familiar argument that the legal system was created in 
the likeness of the patriarchy. Until relatively recently, the 1970s, women rarely 
participated within this system, except as consumers. Women's entry into the legal 
profession has effected very few changes to the way in which legal services are 
provided or the delivery of justice. To survive and succeed with the legal system, 
women have had to acquire the characteristics of the male norm. The fact that women 
give birth to and rear children is something they have had to accommodate, not the 
legal profession. A few firms provide paid parental leave, but most do not, and there 
is still the problem of maintaining credibility when you are not working full-time. 
Hours of work ignore the demands of rearing children, so women have a choice to 
make during those years: Will she hang on regardless - hiring the nanny, organising 
the carpool, worrying whether she or the children get ill; or will she cut her losses and 
move to a smaller firm or start her own firm where the demands are just as great but 
where there may be greater flexibility. This option appeals to women who do not 
want the pressure of having to perform the roles of the perfect mother, wife and 
lawyer. 

53 Elizabeth Perle McKenna, Hodder & Stoughton 1997 
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Although the above scenario may sound as though it comes from the radical 1970s 
when feminism was seen as a legitimate analysis for the reality of women's lives, it 
remains basically relevant at the end of the 1990s. The failure to acknowledge the 
difference that women bring to legal practice is seen in the fact that in 1996 half of all 
New Zealand law firms did not have a EEO policy of any kind - formal or informal. 
Further, only 6% of law firms had a formal EEO policy, while 44% had an informal 
policy. Only 3%, however, had conducted a review of their EEO policy and only 20% 
had a designated EEO person. 54 It is difficult not to draw the conclusion that EEO is 
not taken seriously by most law firms. EEO, however, is a fundamental indicator that 
women do make a difference in the workplace. 

Women lawyers have not been slow to advocate the need for change, and to expend 
much energy on creating a fairer work environment. "Friends' panels" and mentoring 
programmes have been established and the Women's Consultative Group has 
advocated for a more transparent judicial appointment process. The Wellington and 
Auckland District Law Societies have also supported programmes to raise awareness 
of EEO. Such programmes do not always have the support of members, who see the 
promotion of non-discriminatory employment practices as the responsibility of the 
firm and not the law society. 

Despite all the efforts of many women and men to create a non-discriminatory legal 
profession, the fact remains that the equality of women is still a contested issue at the 
end of the 20th century. It would be foolish to say there are not opportunities for 
women in the legal profession. It would be equally foolish to assert women are not 
discriminated against in their pursuit of the opportunities provided by the practice of 
law. 

Contexts 

I want to conclude this presentation with a few thoughts on the prospects for change 
in the future. I have briefly discussed some of the impediments to women finding an 
equal place within the legal profession. I have also been critical of the legal 
profession as a whole for its failure to embrace the notions of non-discriminatory 
practices and EEO. It is therefore important to note the impediments that face legal 
practitioners who may wish to change their employment policies and practices. These 
impediments also face women who wish to pursue a life in which there is a balance 
between their work and their private lives. 

There is no question that legal practice has become more competitive, though it is also 
true that the legal profession has yet to experience the full force of competition. As a 
generalisation it is true that we are all working harder for less, except for the top 10% 
amongst whom there will be found some members of the legal profession. It is also 
true that the withdrawal of the government from the full provision of social services 
such as health, housing, education, superannuation is transferring increasing costs on 
to the individual. When this is combined with the privatisation of previously publicly 
provided social services, there are increased stresses and pressures placed on the 

54 NZLS poll of law firms 
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individual. This transfer of costs and service from the public to the private sector and 
from state institutions to the individual is deliberate. It is part of the implementation 
of the programme of structural adjustment to enable New Zealand to be part of the 
global economy. 

Whatever the merits of such a policy, it is having real and serious effects on 
individuals and the community. The fact that these effects are experienced within the 
legal profession should not then be a matter for surprise. My purpose in raising them 
in this context is to note their impact on women. The policies of structural adjustment 
are gender-blind. They are based on the assumption that there is no difference 
between men and women. This means that they assume women are in the same 
economic position as men to take care of their needs in this new world. They also 
assume women will be able to absorb the increased social demands placed on them 
through the withdrawal of health and social services, while maintaining full 
employment. The facts, of course, still indicate that women are paid less than men 
and occupy more part-time employment. Their overall earning capacity is therefore 
less. Women still continue to bear children, but without the support of paid parental 
leave and supporting health services. Also, many of the new generation of lawyers 
will enter employment with a student loan that will constrain their employment and 
life choices. 

I raise these matters in this context because it is important to realise that if women are 
to achieve equality or even equal opportunity, it will not only be a matter of attitude. 
It will also be a matter of policy. The question for women then is how best to work 
for change. We belong to a society that represents our interests on matters of policy. 
It is time the interests of women as women were also included on that agenda. I 
assume for example, the society made a submission on the Paid Parental Leave Bill. 

Conclusion 

I conclude this paper by noting that those of us who work for the equality of women 
are working in an environment that is more hostile than any I can remember. This is 
simply because there is no longer an acceptance of equality as a fundamental value on 
which this society is based. The whole notion of equality is contrary to a market
driven policy world. This means it is very difficult even to get recognition of the 
problem because, by definition, there is no problem. The reality is that women are 
discriminated against in the legal profession. The question is whether there is the will 
as a profession to continue to tackle this issue. I would argue that we should, not only 
for the benefit it will bring to women legal practitioners, but also the profession as a 
whole. We continue to waste too much talent at a time when the country needs to 
utilise all its skills fully. 

I would also argue that unless we as a profession continue to address the needs of our 
women members, we would fail to recognise the similar needs of our clients. I have 
not in this paper described in detail the evidence and analysis of the Law 
Commission's study of women's access to justice. I would note, however, that the 
study presents a view of the profession and the courts from the perspective of women 
clients. Their view of the service they receive or not receive will be contested by 
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some as being not fully informed or ignorant of all the facts. That may be the case but 
it is not the point if the legal profession is concerned about the quality of service it 
offers to clients. There is a problem relating to access to justice that can only get 
worse unless a concerted effort is made by the profession, the judiciary and the policy
makers to remove the barriers that deny many women justice. 

The first step towards removing those barriers, that are partly lack of information, 
partly lack of finance, and partly a prejudice based on ignorance, is to take the 
experiences of the women seriously. If we as a profession cannot address the legal 
needs of women, then it is time to ask the question - Who else can provide those legal 
services? I doubt if it will be long before this becomes a question for the policy
makers who are looking for more value from the legal dollar, whether that dollar is 
spent in legal aid or court services. I hope the legal profession accepts the challenge 
of creating an inclusive environment for women lawyers and for women clients. 
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THE SOCIO-ECONOMIC POSITION OF WOMEN IN 
AOTEAROA NEW ZEALAND 
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Introduction 

Since 1984, New Zealand has undergone dramatic economic change. Most of the 
macroeconomic and microeconomic developments that have occurred have been in line with an 
increased focus on the role of the market within the economy.55 Phrases such as level playing 
field, market forces, supply and demand have become common parlance. Many advocating a 
more market approach assert that the market is gender-neutral. However, rather than being 
gender neutral feminist, economists would argue that market economics is gender blind, 
stemming from assumptions and practices that appear universal but may in fact disadvantage 
women. 56 While recent developments in the New Zealand economy have helped some, my view 
is that the impact of these changes has tended to help those in the upper levels of our economy 
most. As women are over represented at the other end of the scale, the overall outcome for 
women has been mixed. 

Before addressing this assertion in more detail, it is useful to consider briefly just what is meant 
by the rather formidable title of this paper - "The socio-economic position of women in 
Aotearoa New Zealand". For most people anything associated with economics brings a mixed 
response ranging from confusion and frustration to downright boredom. Adding the "socio" 
doesn't necessarily help. Reducing the fog index a little gives us "the general living standard 
experienced by women in New Zealand today". Some of the social and economic indicators that 
could be considered in order to provide this would include: 

• 

• 

• 

• 

• 

• 

• 

• 

55 

56 

Health and personal safety 

Equality of educational opportunity 

Employment and quality of working life 

Leisure satisfaction 

Social welfare provisions 

Social opportunity and quality 

Social, cultural and communication capabilities 

Physical environment 

For a detailed discussion of the various economic approaches to the New Zealand economy see Easton (1997) 
and Kelsey (1995). 

Hyman (1994) outlines a feminist approach to economics. 
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The Gender Equity Stream of this conference provides a very welcome opportunity to 
examine some of these areas. What I will be focusing on in this paper is the socio-economic 
position of women in New Zealand as it relates to income and employment opportunities. A 
word of caution, however: one of the frustrating aspects of putting this paper together has 
been that for every comment made, there were several others asking to be included alongside. 
As this is not my thesis topic, I have tried to give a manageable overview that will hopefully 
both answer some questions as well as stimulate discussion. 

Of course, being an economist, I can't just limit myself to page numbers, so Section One 
provides some more numbers. Section Two then reflects on what the numbers may say. 

Section one: Now for some numbers ... 

Labour force participation 

During the 20th century one of the most significant changes in our economy has been the 
participation rate of women in the paid workforce.57 At the tum of the century, just over 15% 
of women were in full-time employment. Today, the percentage of women in full-time 
employment has increased to around 40%. This has largely been the result of 
married/partnered women entering the paid workforce. 

Add in part-time workers and the increase in participation is even more marked. In 1961, just 
5% of all employment was part-time as compared to just over 20% in 1998. Women have 
been the main suppliers of this workforce. Due to the demand on women outside the paid 
workforce, women have tended to seek part-time employment so as to be able to combine 
paid work with household and family responsibilities. In 1998, 75% of all part-time workers 
in the economy were women. Of the 773,000 women in employment in 1998, 36% were in 
part-time employment, up from 30% in 1986. In comparison, only 10% of men are currently 
engaged in part-time work. 

Graph 1: Full-time and part-time rates: 1998 

Labour force participation: 1998 
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Combining full-time and part-time participation rates, 57% of women are currently in the 
paid workforce, bringing the total contribution of women to 45% of the total number of 
workers in the labour force. However, while participation rates have increased for women, 

57 The participation rate is the percentage of the working age population who are employed or who are 
available for employment and actively seeking work. 
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they have declined for men. Currently the male participation rate is 74. 7% as compared to 
79% in 1986. Contributing factors to this decline are the longer involvement of men in 
education and an increase in the proportion of retirement-age men. 

Graph 2: Participation rates: Full-time and part-time rates for men and women 
1960- 1991J58 
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So why have participation rates increased for women? 

Spurred on by the break down in barriers to employment during the Second World War, 
women have entered the work force in the post-war period in unprecedented numbers. This 
shift was due in large part to an increase in the demand for labour, the result of a growing 
demand for goods and services produced outside of the household. Male labour was 
insufficient to fill this demand. 

On the supply side, social attitudes have changed as have the expectations of women 
themselves. As family size decreased and women gained more education, "going out to 
work" became an accepted part of the New Zealand lifestyle for both women and men. 

Industry and occupational distribution 

Women's labour force participation has tended to be within defined areas of the economy and 
this is still the case today. Women are predominantly employed in the service sector of the 
economy. The three divisions that make up this sector account for 77% of full-time 
employment: 36% of women are employed in the community, social and personal service 
sector; 22.2% in the wholesale, retail, restaurant and hotel sector and 16.5% in the business 
and financial service area. This compares to 48.6% of male employment in the same three 
divisions. 

58 The Household Labour Force Survey provides official estimates of participation rates from 1985/86. Before 
this the Department of Labour provided estimates for the end of April (1960-79) and for the end of February 
(1980-84). This series appears to have underestimated the participation rate of women. 
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Table 1: Full-time female employment by industry 

Industry 1956 1996 

Manufacturing 22.6 12.1 

Construction 0.7 1.3 

Community and social services 41.2 36 

Electricity gas, and water 0.4 0.3 

Wholesale retail restaurants hotels 21.4 22.2 

Transport 5.1 4.7 

Agriculture 4.7 6.8 

Business and financial services 3.9 16.5 
1996 Census 

There is still quite a degree of occupational segregation with clearly defined "male" and 
"female" occupations. Men are over-represented in the occupations of trade worker and 
legislators, administrators and managers, while women are over represented in the clerical 
and service/sales area (45% of women are employed in these two categories). 

Table 2: Employment by occupation 1997 

Major occupational groups (Ff & PT) Male Female Total 

Legislators, administrators and managers 13.6 8.9 11.5 

Professionals 11 15.7 13.1 

Technicians and associate professionals 11.8 13.1 12.4 

Clerks 5.3 24.2 13.7 

Service and sales workers 9.3 20.5 14.3 

Agriculture and fishery workers 11.1 5.2 8.4 

Trade workers 16.5 1.6 9.9 

Plant and machine operators and assemblers 12.5 4.4 8.9 

Elementary occupations 8.7 6.4 7.6 

Total 100 100 100 
Household Labour Force Survey (1998 Yearbook) 

Status in employment of persons 

Women's employment status in the paid workforce is, however, beginning to change. While 
over 80% of women are still employed as wage and salary earners, there has been some 
increase in the number of women who are self-employed or employers. Currently, 12% of 
women fall into this self-employed/ employer category; up from 7% in 1991. 

30 



WOODS• The socio-economic position of women inAotearoa New Zealand 

It is interesting to reflect on why this shift is occurring. Why are more women seeking to be 
self-employed or to run their own business? One reason may be the "glass ceiling" that some 
women claim to come across as they move up the corporate ladder. In order to achieve their 
own career ambitions, some women choose to take control of their careers by becoming self
employed. Another reason may be the expectations placed on "career women" and the 
difficulty of combining a career with family responsibilities. By establishing their own 
businesses, women feel better able to develop the flexibility they need to maintain a presence 
in the workforce, while at the same time continue family commitments. 

Income 

Levels of gender inequality become apparent when considering the relative incomes of 
women compared to those of men. Table 3 highlights two factors. First, income is related to 
age. Second, gender differences in incomes exist among the 25-64 year old age groups, 
regardless of age. The highest female median income ($577) is lower than the lowest median 
male wage ($600). Gender is a significant factor in determining income levels. The "M" 
shape of women's labour force participation may explain some of this as women enter and 
leave the workforce to raise children. As a result, women are often perceived as having "less 
experience". 

Table 3: Median income of full-time wage and salary earners by age and sex 

Age Group Males$ week Females $ week Difference 

15-19 340 330 10 

20-24 482 470 12 

25-29 600 546 54 

30-34 700 575 125 

35-39 713 566 147 

40-44 700 569 131 

45-49 767 550 217 

50-54 722 532 190 

55-59 633 577 56 

60-64 615 483 132 
New Zealand Income Survey, June 1997 

Another reason could be the educational levels reached by women. However, Table 4 seems 
to suggest otherwise. Women who have a degree qualification experience the greatest income 
differential - the "glass ceiling" perhaps? 
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Table 4: Median income by sex and qualification 

Highest qualification Male Female Difference 

No formal qualification 499 416 83 

School Certificate 512 495 17 

Sixth Form Certificate 614 526 88 

Higher School Certificate 520 480 40 

Vocational or trade 673 556 117 
qualification 

Degree 901 700 201 

Other post-school 667 542 125 
qualification 
New Zealand Income Survey, June 1997 

The proportion of men and women who receive more than $40,000 is far greater for men than 
for women, even for those occupational groups that are dominated by women, such as the 
services and sales occupation. Overall, 8 out of 10 people who receive an income over 
$40,000 are men. 

Table 5: Proportion of males and females by occupation earning over $40,000 

Major occupational groups: Full-time %>40K %>40K 
Male Female 

Legislators, administrators and managers 58 28 

Professionals 62.9 28.5 

Technicians and associate professionals 43 16.7 

Clerks 19.3 4.7 

Service and sales workers 23.3 3.6 

Trade workers 17.2 11.6 

Plant and machine operators and assemblers 16.6 4.6 

Elementary occupations 9.9 1.7 

1996 Census 

Table 6 provides a useful indication of the level of the gender wage gap. While men earn on 
average $17.95 per hour, women earn $14.55 which is 83% the male rate. This compares to 
an average hourly rate of 72% in 1973, 78% in 1983 and 81 % in 1993. While the relative 
position of women in the paid workforce has improved, women on average still only earn 
4/5ths of the hourly wage of men. Total gender equality is still some way off. 
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Table 6: Average ordinary time hourly earning, February 1997 

Hourly Private Central Govt. 
earnings trading 
Male 17.09 22.51 
Female 13.68 15.55 
Total 15.73 19.34 

Quarterly Employment Survey 

Unemployment 

Central Govt. Local Govt. 
non trading trading 

22.37 17.99 
16.46 14.25 
18.64 17.18 

Local Govt. All sectors 
non trading 

19.23 17.95 
15.97 14.55 
17.88 16.44 

While unemployment rates for both men and women are similar, unemployment falls 
disproportionately on women, given that they make up a smaller proportion of the workforce. 
The most marked difference in employment rates is by ethnicity. Unemployment rates for 
Pacific Islanders and Maori are more than three times those of Pakeha/Europeans. Maori 
women face the highest level of unemployment of all groups at 18% as compared to 4.8% for 
Pakeha women. 

Table 7: Unemployed persons by ethnicity, 1997 

Number (000s) Rate 
Ethnic Group Male Female Total Male Female Total 
Pakeha/NZ European 38.4 31.8 70.2 4.6 4.8 4.7 
Maori 14.2 13.4 27.6 16 18 -. 16.9 
Pacific island 6.7 4.6 11.4 17 13.4 15.3 
Other 7 4.6 11.6 14.7 12.1 13.6 
Total 66.5 54.6 121.1 6.6 6.7 6.7 
Household Labour Force Survey 

Low income households 

Low income households are defined as households in the bottom 20% ( or quintile) of 
incomes. The income threshold for this group is $16,000. Of the 20% of households that fall 
into this quintile, approximately 45% are sole parents and 36% are sole occupants aged 65 
and over. Women dominate both of these household types. The average income for this 
group is $13,700 down from $14,300 in 1982. This compares to an average income for all 
households of $31,800. 

Graph 3: Life Stages in the bottom quintile 
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Statistics New Zealand, Household Economic Survey 
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Table 8: Average household disposable income of the bottom quintile relative 
to all households 

Type of income 1982 1986 1991 1996 

Average ($March 
1996) 

Bottom quintile 14300 14300 13800 13700 

All households 30900 29800 31100 31800 

Ratio 46 48 44 43 
Statistics New Zealand, Household Economic Survey 

One reason for concern at this reduction of income for this group relative to the average is 
that women are more likely than men to be in the lower household income quintiles. In 1996, 
21 % of women were in the bottom two quintiles respectively (42%) as compared to 37% of 
men. At the other end of the scale, only 17% of women were in the top quintile as compared 
to 21% of men 

Individual Maori are more likely to live in households in the bottom two income quintiles. In 
1996, 28% of Maori were in the bottom quintile and 22% in the second quintile. In total, 
50% of Maori were in the bottom two quintiles as compared to 37% of Pakeha/Europeans. 
Only 9% of Maori were in the top income quintile as compared to 21 % of Pakeha/Europeans. 

Given the predominance of sole parents in the bottom quintiles, it is not surprising that many 
of our children live in households that receive less than $20,00 per year. In 1996 26% of 
children were in households in the bottom income quartile, 23% in the next quintile. Just on 
half of our children are found in the bottom 40% of households. 

Section Two: "I've been thinking ... " 

A couple of things occurred to me as I was preparing this paper. While on the one hand there 
has been an overall improvement in the employment position of women in New Zealand, a 
growing gap is emerging between those at the top end of the scale and those at the bottom, 
who are more often than not women and children. This section briefly considers these 
reflections. 

Changes in employment 

While there is still some way to go to achieving full gender pay equity, on an hourly basis at 
least, women now earn 83% of the hourly rate of men. It appears that modifying the legal and 
regulatory framework to ensure equal opportunities for women has been one of the most 
successful ways of moving toward gender equity. Compliance with the Equal Pay Act (1972) 
significantly narrowed the gender gap. The female-male ratio for average ordinary time 
hourly earning increased from 72% in 1972 to 78% during the five-year implementation 
period. Other pieces of legislation such as the Human Rights Commission Act 1977 have 
also helped to improve equality of opportunity for women. 
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Often regulatory changes can be targeted so as to correct for gender inequalities at the 
microlevel. The Nurses Amendment Act 1990 is an example of legal intervention that 
occurred at a microlevel. Specifically, the Act enabled registered midwives to undertake 
responsibility for the care of women through pregnancy and childbirth without being 
supervised by a medical practitioner. The result of this was that midwives were able to 
become independent practitioners paid the same amount for maternity care as a GP. 

However, the overall occupational segregation of women is still a concern. The issue here 
centers on the concept of equal pay for work of equal value rather than just equal pay for 
identical work. The Employment Equity Act (1990) was one way of approaching this issue. 59 

Future action on this issue will require a combination of measures including a change in 
attitude to the work that is undertaken by women. My view is that as a society we need to 
question continually and reflect on the relative values we place on various sectors of our 
society. What value do we place on the education of our children? on the environment? on 
adequate health and affordable housing? 

The relative position of women 

This brings me to the second "I've been thinking ... " - the relative position of women in 
different parts of the economy. A recent publication by Statistics New Zealand states the 
following: 

There was a noticeable shift towards greater inequality of market income during the 1986-
1991 period. Despite the economic recovery in 1991-1996 and the improvement in the labour 
market conditions over this period, market income inequality did not reduce but remained at 
about the 1991 level. 60 

The report concluded that the decline in the share of market income occurred mainly in the 
middle income bracket ($20,000 - $40,000). The very top end of the scale, those earning 
above $120,000, was the only group to see an increase in market income over the decade to 
1996. 

Part of the worry for this middle income bracket arises not only from a declining market 
income, but also from their position as the "sandwich generation". The question posed on the 
March cover of North and South sums up the concern: 

How do middle class families save for their retirement while struggling to cope 
with the competing needs of elderly parents and children who can't leave 
home? 

Couples are being "squeezed" by children on the one hand and elderly parents on the other. 
This is in contrast to their parents' generation: a generation brought up with greater levels of 
public goods such as education, health care and housing. Today, provision of these public 
goods is under debate. 

59 

60 
For a detailed discussion of this see Hyman 1994, Chapter 3 

Incomes (1999: p 58) 
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What then are the implications of this for women? Women play a dual role in the economy. 
As we have seen they are an increasing part of the formal, paid workforce. Along side this 
formal role, women tend to work a double shift providing most of the unpaid work that 
occurs within the household. Anne Else in False Economy likens unpaid work to "a huge 
transparent trampoline", without which no one would be able to get off the ground into paid 
work. It is an invisible infrastructure provided largely by women that keeps things going. 
This "trampoline" is increasingly being called on to provide services previously considered 
public goods. Women will increasingly be called on to provide more rather than less unpaid 
work, while at the same time maintaining their role in the formal economy. 

At the very bottom end of the economy, market income provides little in the way of 
household income. As we have already seen, women and children fall disproportionately into 
this category. Of concern here is the level of benefit income that is provided for these 
women, particularly elderly women and women with children. Also of concern are the high 
levels of unemployment currently experienced by Maori and Pacific Island women. Combine 
this with worries over access to adequate housing, health and education and the situation for 
some New Zealand women is precarious. 

Perhaps one solution is to direct public policies and public expenditures to those investments 
with the highest social returns. We have already touched on areas of concern here for 
women. Investment in education, housing and health provide high social returns. The 
billion-dollar question is, of course, how these goods are to be provided. 

Conclusion 

While differences in the relative position of men and women in Aotearoa/New Zealand have 
narrowed during the 20th Century, gender disparities persist. The reasons for this are complex 
and include a lack of information about the benefits of employing and educating women, 
relationships within households and social and institutional beliefs. 

Equality of opportunity is one way of defining equity. This paper has considered the socio
economic position of women in terms of labour participation and income opportunities for 
women. My view is that while women have made considerable progress, there is still some 
way to go. Of particular concern are the continued occupational segregation of women, the 
increasing burden of unpaid work that will fall on women, and the ability of women and 
children at the bottom end of our economy to enjoy a lifestyle that many of us take for 
granted. 

To conclude, I would like to provide two quotes for you to reflect on: the first considers the 
change in the place of women's paid work, the second is from Dame Silvia Cartwright, 
quoted in a recent article on Women at Work in the NZ Herald: 

Whereas the women of my mother's generation kept their paid work invisible 
and their families to the forefront, I suspect that my daughter's generation will 
experience a complete turnaround, keeping their children invisible and their 
paid work to the forefront. This trend is already beginning ... (Else 1996: 77) 
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Young women face a far more difficult and subtle form of discrimination. Their ambitions 
aren't going to be fulfilled as easily as their male partners. You can't change centuries of this 
inbuilt view that women have different roles in society. (Hewitson 1999) 
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Appendix 

Data for Graph 2: Combined full-time and part-time participation rates for men 
and women 1960- 1988 

Year Female Male 
1960 26.9 83 
1961 27.7 83.1 
1962 27.8 82.3 
1963 27.8 82.2 
1964 28.5 82.3 
1965 29.6 83 
1966 31 83.1 
1967 31.7 83.2 
1968 30.6 82.2 
1969 31.2 82.3 
1970 32.2 82.5 
1971 32.7 81.7 
1972 33.1 80.1 
1973 33.8 80 
1974 35.3 80.1 
1975 35.4 79.2 
1976 35.2 77.7 
1977 35.9 76.1 
1978 36 76.8 
1979 37.2 76.2 
1980 37.9 76.3 
1981 38.2 76.2 
1982 38.5 76.1 
1983 38.6 75 
1984 38.8 76.2 
1985 
1986 53.9 79.3 
1987 54.5 78.9 
1988 54.3 76.9 
1989 53 75.4 
1990 53.6 74.2 
1991 54.6 74.2 
1992 54.1 74 
1993 53.6 73.3 
1994 55.1 73.9 
1995 55.4 74.4 
1996 56.8 75.1 
1997 57.2 74.7 
1998 57 74.7 
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Data for Graph 1: Part-time, full-time and total employment by sex 1986-1998: 

1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 

PT Males 50.4 54.8 52.7 60.6 60 73.3 84.3 78.4 80 85.9 90.5 92.6 96.2 

PT Females 191.1 209.1 211.4 210.9 214.1 220.1 229.6 226 245.7 260.9 274.5 281.9 281.2 

FT Males 860.1 854.7 830.6 784.9 780 754.4 740.l 758.4 788.8 830.5 859.3 866.7 862.2 

FT Females 442.5 440.5 439 415.6 425.9 423.4 411.9 426.7 440.1 461.6 486.6 490.l 491.8 

Males 910.5 909.4 883.3 845.5 840 827.7 824.4 836.8 868.7 916.4 949.9 959.3 958.4 

Females 633.5 649.6 650.4 626.5 640 643.6 641.4 652.7 685.8 722.5 761.1 772 773.1 

Total 1544 1559 1534 1472 1480 1471 1466 1490 1555 1639 1711 1731 1732 
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LANGUAGE: IT'S ALL IN THE MIND 
CULTURE, CREDIBILITY AND GENDER 

Kathy Mack 
Associate Professor, Flinders University Law School, Adelaide 

Introduction 

In recent years there has been a great deal of attention to gender or racial or other forms of 
bias. The term "bias" often leads to misunderstanding and defensiveness. Many believe that 
bias must involve purpose or intent to harm, so they naturally resent and deny an accusation 
of bias, when they are sure that they have no conscious subjective views that are directly 
derogatory of women, or of any particular group or category of people. This view leads 
people to insist that they have never seen bias against women, or that bias against women 
does not exist in their court or law firm or law school. 

But many forms of bias are not perpetrated consciously; bias can result from actions or 
attitudes that seem natural to many, so the harm or wrong is hard to identify or understand. 61 

If we do not understand how stereotypes or assumptions about men and women affect our 
judgement, we can unknowingly perpetuate distinctions which have the systematic effect of 
imposing disadvantages on women. 62 Any attitude or practice, even an unintended or 
apparently natural one, which places unwarranted burdens on women in their participation in 
the legal system seriously undermines the law's claim to justice. 

A significant obstacle to equal access to the legal system is the failure to accord women a fair 
chance to be heard and believed.63 

61 

62 

63 

New Jersey Supreme Court Task Force on Women in the Courts, Report of the First Year, June 1984, 1 

Law Society of British Columbia, Gender Equality in the Justice System A Report of the Law Society of British 
Columbia Gender Bias Committee, C 1-2. A similar definition of bias has been developed by the Australian Law 
Reform Commission "Equality before the Law" Discussion Paper No 54, July 1993, Para 3.33. 

Recognising this persistent denial of credibility, feminist scholars have identified belief in women as a central 
element of feminist method. Cain, "Feminist Jurisprudence: Grounding the Theories" (1989), 4 Berkeley 
Women's Law Journal 191. Littleton, "Feminist Jurisprudence: The Difference Method Makes" (1989) p 41 
Stanford Law Review 751. 
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In society generally as well as in law, women are consistently regarded as less worthy of 
belief than men, either specifically because they are women,64 or because of qualities which 
are more often associated with women than with men. 65 This refusal to listen to women 
seriously, this denial of credibility, 66 is very often unintended and seems natural, so it is hard 
to understand or identify.67 • Nonetheless, whether intentional or not, it is a form of bias 
against women which denies women equal access to justice.68 

Law and legal process operate through people: judges, lawyers, witnesses, clients, and others. 
Legal practice and process often requires deciding who to listen to, who to rely on, who to 
believe, and whose version is more persuasive or more credible. It is important to understand 
how we make these decisions, so that distinctions which lead to bias against women in 
assessing credibility can be removed. 

Evidence law and its assumptions 

The area of law in which I teach is evidence. Evidence is the law of facts. It regulates the use 
and production of information at the common law adversary trial and the reasoning available 
from such information. 69 Evidence law determines the information which can be received by 
a court, the form(s) in which that information may/must be presented, and the use(s) to which 
that information can be put. 

"Natural" processes of fact discovery 

Ligertwood states: 70 

64 

65 

66 

67 

68 

69 

70 

11 

... the fundamental principle behind the law of evidence is the effective 
employment of natural rules of fact discovery to determine the occurrence of 

Schafran, "Gender Bias in the Courts: Time is not the Cure" (1989) 22 Creighton LR 413, 415-6; Schafran, "Eve, 
Mary, Superwoman: How Stereotypes about Women Influence Judges" The Judges' Journal (Winter 1985) 
reprinted as Appendix A in Schafran and Wikler Operating a Task Force on Gender Bias in the Courts: A 
Manual for Action, (Women Judges Fund For Justice). Jocelynne Scutt "The Incredible Woman: A Recurring 
Character in Criminal Law" in Easteal and McKillop (ed) Women and The Law AIC Canberra 

See discussion below about speech patterns. 

By credibility, I do not mean only truth telling and lying. I also mean the ability to be heard and taken 
seriously in a range of situations. 

New Jersey Supreme Court Task Force on Women in the Courts, Report of the First Year, June 1984, page 
1. Sex stereotyping begins at birth, with parents and others describing, speaking to and handling infants 
differently, depending on gender. This different treatment will, over years, tend to produce differences in 
behaviour, which will then serve to confirm the gender stereotypes that led to the original different 
treatment. Rubin, Provenzano and Luria (1974) cited in Rubin and Sander "Culture, Negotiation and the 
Eye of the Beholder" (1991) 7 Negotiation Journal 249, cited in Riskin and Westbrook, Dispute Resolution, 
(Foundation Press, USA, 1987) 

Lynn Hecht Schafran, Promoting Gender Fairness Through Judicial Education: A Guide to the Issues and 
Resources (Women Judges Fund For Justice, 1989) 1 

Andrew Palmer, Principles of Evidence (1998) 1 

Andrew Ligertwood, Australian Evidence (3rd Ed, 1998) 43. (As you will see, I challenge the label 
"natural".) 

Mark Aronson and Jill Hunter, Litigation: Evidence and Procedure (1998) 670 and Ligertwood, above 50 
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those facts upon which claims depend. The common law assumes that this 
effective employment can be best achieved through the . . . adversary trial ... 

This "natural" reasoning which underlies evidence law is not intrinsically difficult to do. 
Indeed, it is a kind of reasoning or thinking we all do all the time, but that is what makes it 
hard, as the law of evidence requires us to make visible what we assume, to articulate what 
we accept as natural, inherent or given. My approach is to focus on and challenge these so
called natural processes. This approach requires teacher and student alike to investigate how 
we think and why we think a certain way, and to expose unacknowledged assumptions, 
beliefs and ideas. 

Assumptions 

In relying on these so-called "natural" processes of fact discovery, the law of evidence makes 
a number of assumptions about human behaviour and reasoning processes. 

Rationalityn 

Evidence law assumes that fact-finding is and should be entirely "rational" in the sense that it 
is governed by principles of logic. "True" facts are ascertained by logical/rational 
consideration of all relevant information, but exclude that which might distract from rational 
assessment, perhaps because it is unreliable or encourages an emotional reaction. The 
assumption is that evidence can be evaluated solely as an objective, logical exercise. 

Correspondence theory of truth72 

An implication of this rationalist approach is the correspondence theory of truth: events occur 
and exist independent of human observations, and true statements correspond with these 
facts. Such objectively true facts are revealed through direct sensory observation. If the 
event is not experienced directly, it is revealed by logical inference from another's direct 
experiences as described in testimony. 

Universal cognitive competence 

A further assumption of the law of evidence is what Marilyn McCrimmon 73 has called 
"universal cognitive competence": the assumption that normal, ordinary and unbiased people 
are able to assess the information presented and come to much the same conclusion. The 
underlying assumption is that common experience gives rise to universally accepted 

72 
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Jackson, above 314, and Ligertwood, above 6 

Marilyn McCrimmon, "The Social Construction of Reality and the Rules of Evidence" (1991) 25 University 
of British Columbia Law Review, 36, 37. See also Jonathon Cohen, "Freedom of Proof'in William Twining 
and Alex Stein (eds) , Evidence and Proof (1992). 
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generalisations about human behaviour that are available to all triers of fact. 74 These 
generalisations then become the basis of inferences and conclusions of fact. 

Challenges to these assumptions 

Modern commentators have shown that these assumptions about objectivity, rationality and 
universal cognitive competence are profoundly flawed. 75 

Diverse perspectives 

First is the recognition that "[ e Jach of us carries along our own set of beliefs, values, 
standards, sense of acceptable behaviours and customs ... ".76 These perspectives arise from a 
number of sources, eg family, ethnic background, class, education, gender socialisation, 
physical and mental abilities, age, sexuality and other factors. This perspective may be 
shared with few or many other people, but it is not universal. There are diverse "natural" 
perspectives which are derived from our varied experiences and different locations within 
social structures. 

However, "much of our cultural perspective is not obvious to us". 77 In part, this is because 
those we regularly spend time with, at work and socially, tend to share our values. Thus, we 
may assume our own perspective is universal and treat specifics as widely shared or 
universal. One example of this is journals from the northern hemisphere which label their 
issues as "spring" or "winter" as though the seasons necessarily indicated the same months of 
the year throughout the world. 

We may become aware that others have a set of cultural practices, when those practices or 
beliefs differ from our own. However, we may continue to regard our own perspective as 
normal or neutral and that other perspective as different. The editors of the journal 
mentioned previously may be aware that seasons differ in the southern hemisphere, but may 
assume that the northern hemisphere is the "normal" pattern and that those elsewhere in the 
world will be aware of, and translate the season into, the "correct" northern hemisphere 
months. Similarly, speakers of English it its various forms sometimes regard their own 
speech as without accent, whereas someone who speaks another form of English has an 
accent. As a small child in the south of the USA, I was well aware of those who spoke with 
"Yankee" accents, but had no strong sense of my own "southern" accent, until I became 
older. Moreover, I had never heard speech described as an "American" accent until I read my 
first Agatha Christie novel. Even when I moved to Australia, I was certainly aware of all the 
Australian accents around me, but didn't immediately realise just how "American" I sounded. 
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Ibid 38 

Jackson, above 

Bruce Fraser, "New Diversity in the American Workplace: A Challenge to Arbitration" (1992) 47(1) 
Arbitration Journal 9 
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Perspectivity and evidence 

Because we inevitably see the world through a lens shaped by our experiences, we tend to fit 
new information into personal or culturally derived "schemas" or narrative structures rather 
than to interpret information in a way that challenges these structures. These "schemas" 
organise and interpret information for us and fill gaps in information. 78 Recognising the 
importance of pre-existing narrative structures challenges the rationalist assumption of 
objective knowledge and inferences based on a "universally" available stock of knowledge 
about the common course of events. 

The impact of diverse perspectives has been considered in the context of investigations, 
which depend on initial assessments of credibility and plausibility. 

The more consistent a particular allegation is with our experience, the more 
plausibility we are likely to accord it ... we have little or no difficulty 
empathising with the person telling us the story. Our own experiences, values 
and attitudes "fit" with those of the person making the allegation ... where 
there is considerable cultural or experiential disparity, the absence of such a 
stock of shared experiences is likely to negatively influence a story's 
plausibility. The cultural resources for circumstantial corroboration of the 
allegation are just not present. Empathy and understanding under these 
conditions are much more difficult. 79 

Thus, when we evaluate another's words or actions against our own "universal" or "normal" 
standard, that person's statement or behaviour may be labelled as not credible or wrong, 
simply because it differs from our own perspective. · 

The influence of this unexpressed or unacknowledged perspective is not neutral or random, 
but will inevitably be influenced by beliefs about race, gender, age and worse, by negative 
racial or gender stereotypes. 

By stereotypes I mean a relatively fixed, usually negative, belief about a group of people 
which is thought to apply to all members.80 We all hold stereotypes, though we may not 
always act on them, but they do influence our judgements, perhaps even without consciously 
relying on them. US research, cited by Jody Armour at the 1998 AALS conference, suggests 
that a person who is bumped in a crowd is more likely to interpret the bump as clumsy or 
accidental if the person doing the bumping is white. If the person doing the bumping is 
black, it is much more likely to be interpreted as hostile. Age and gender are factors as well, 
with young black men being perceived as most hostile in such an interaction. 
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Andrew Goldsmith, "What 's Wrong with Complaint Investigations? Dealing with Difference Differently in 
Complaints against Police" (1996) Criminal Justice Ethics 36, 45-46 citing David Binder and Paul 
Bergman, Fact Investigation: From Hypothesis to Proof (1984) 
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Stereotypes are usually based on socialisation and received views, rather than actual evidence 
personally evaluated and are very difficult to change. There is little or nothing the object of 
the stereotyping can do to undo or reverse these in-built prejudices, since a stereotype persists 
in the face of contrary examples. When we deal with a member of a group for which we hold 
a stereotype, there is a strong tendency to over-emphasise evidence which supports the 
stereotype and to minimise any contrary evidence. For example, if a women should once let a 
tear fall, in a stressful professional situation, every stereotype about women being too 
emotional is regarded as proved, whereas male emotional displays, such as anger and 
shouting, do not cause us to regard men generally as too emotional. 

Stereotypes are to be distinguished from generalisations. Generalisations are descriptions 
based on evidence and recognise that not all members of the group necessarily conform to the 
description. To say that most Australian judges are male is an accurate generalisation; to say 
that Australian judges are out of touch with the community may be regarded as a stereotype. 

The result of these often unconscious processes means that our assumptions and inferences 
about what words and conduct mean, when measured intuitively against our own personal 
perspective or that of the cultures in which we participate, can be seriously inaccurate. 
Worse, they can be biased against those whose personal or cultural characteristics differ from 
our own, or to whom negative stereotypes can be attributed. When such allegedly "universal" 
or "natural" judgements are made by those who exert power in the legal system, as lawyers or 
judges or jurors, systematic injustice to those who are "different" can result. 

Since we cannot be sure that "common sense" assumptions are universal, reliable or fair, we 
need to scrutinise evidence rules that are supposedly based on such "common sense", as they 
may in fact reflect stereotypical assumptions and discriminatory generalisations about certain 
kinds of people. 81 For instance, the law may assume that rape victims will complain 
promptly, or that children are less reliable witnesses. 

However, in spite of the diversity of "natural" perspectives, so-called "common" 
understandings are regularly used in law.82 These generalisations become the basis of 
inferences and conclusions of fact by judge and jury. "Common sense" also informs judicial 
decisions on whether particular pieces of evidence are relevant,83 and is crucial in credibility 
judgements, when determining whether to accept certain facts as proven, or in choosing what 
inferences to draw from proven facts. For example, in a highly publicised rape case in 
Victoria, a judge remarked " ... in the common experience ... "no" often subsequently means 
"yes".84 More recently, a three-judge panel in Italy similarly emphasised common or 
universal experience regarding the impossibility of jeans being removed from a woman 
without the consent of the wearer. 85 
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Ann Althouse, "The Lying Woman, The Devious Prostitute, and Other Stories From the Evidence 
Casebook" (1994) 88 Northwestern University Law Review, 914, 924; Kit Kinports, "Evidence 
Engendered" (1991) University of Illinois Law Review.1 413,431; Murphy Jin R v Wilson. 

Senate Standing Committee on Legal and Constitutional Affairs, Gender Bias and the Judiciary (1994) 8-9 

"Jeans on Trial in Rape Case" The Weekend Australian Feb 13-14, 1999, 17 

46 



MACK• Language: It's all in the mind: Culture, credibility and gender 

Yet, as noted above, experience is not "common". Behaviour, reactions and perspectives are 
all governed, to some extent, by sexual difference86 - as well as differences based on age, 
race, ethnicity, class, sexuality and other qualities: 

Not all triers of fact will accept the same generalisation. For example, from 
evidence that a witness has made a prior inconsistent statement, one trier of 
fact may infer that the witness is uncertain and thus not credible, while another 
may infer that the witness is thoughtful and flexible, and therefore more 
credible. 87 

"Common sense" knowledge, as used in law, does not acknowledge these specificities, but 
substitutes the knowledge, experience and perspective of the group which has dominated 
legal and public life, that is, older, white, educated, heterosexual males. The experiences and 
perceptions of this group are defined as normal and common and universal. Other 
experiences or perceptions are regarded as unreasonable or aberrational. In contrast, "What 
"everyone knows" when they live life as a person of colour, a woman or a person in poverty 
turns out to be surprisingly hard to prove under conventional rules of evidence."88 

In the US there have been a few celebrated instances where a black judge or a woman judge 
were asked to disqualify themselves from hearing employment discrimination cases, on the 
basis that they would not be neutral.89 This request assumes that the white males who are 
usually judges have no experiences or point of view at all, or that their experiences and point 
of view, however uniquely determined by their own experiences as a white male person, 
represent neutrality and is not a distinct perspective at all. These "ordinary" judges see 
through a "clear pane of glass", when others are "tinted". The assumption underlying these 
cases is that only blacks have a race (which gives them a point of view), only women have a 
gender, only the poor or uneducated have features determined by class, and only "ethnics" 
have a language and a culture or an accent. 90 The reality is that every one of us is part of a 
race, a gender, an age group, a class, a culture, which profoundly affects our own values and 
perspectives, and the ways that others respond to us. 

The very automatic and inarticulate nature of these thinking and emotional processes makes it 
difficult for us to see and examine them, but it is essential to an understanding of evidence 
law that we do so. 

Developing awareness of one's own cultural / social assumptions 

Thus, part of the project for my evidence class [ and for this conference] is one of self
analysis, getting us to look inside ourselves and to see that we are equipped with a whole set 
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of personal and cultural beliefs of which we may not be aware, but which profoundly 
influence the way we think about the world around us and the people in it, and to see that 
others have beliefs also, which, may be very different, but seem just as completely "natural" 
and self evident. 

Exercise 1: The birthday party91 

Billy went to Johnny's birthday party. When all the children were there, Johnny opened his 
presents. Later they sang "Happy Birthday" and Johnny blew out the candles. 
Was there a cake at the party? 

Is the only valid answer "don't know"? Or is "yes" a reasonable inference, based on 
Australian cultural practices about children's birthday parties? What are the various basic 
facts and intermediate generalisations used to draw a "yes" conclusion? Examples might 
include the names: these are names usually used for younger, rather than older people, and 
they are widely used among people from a background where children's birthdays are 
celebrated a certain way. 

The second example is used to raise some awareness of how these assumptions may depend 
on stereotypes of gender, race or age. 

Exercise 2: The surgeon's story92 

A father and his son were out for a day's drive. As they returned home, their car was hit by 
on oncoming car. The father is killed outright and his son is seriously injured. The boy is 
rushed to the hospital for emergency treatment. The hospital's top orthopaedic surgeon is 
prepared and waiting, in the operating theatre. As the boy is wheeled in, the surgeon turns, 
sees the boy's face says, "Oh no, it's my son!" 

Who is the surgeon? [There are no step or adoptive relationships in the story] 

Assessing credibility 

I want to move now more specifically to how judgements about credibility are made in law, 
and how some of the methods of evaluating and responding to speakers can be seriously 
biased against women. As one commentator remarked: 

The degree of cultural dependence inherent in the factors going to credibility, 
and hence the socially constructed nature of credibility, ought to alarm us ... 

especially when it seems clear that those making decisions about credibility are unaware of 
the impact of difference in their assessment of credibility. 93 
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Oral evidence, demeanour and credibility 

The requirement that evidence at trial be given orally, by a witness who is physically present, 
rests, in part, on the belief that observation of demeanour is essential to assessing the 
credibility of the witness.94 This belief is well entrenched in Western culture - note the recent 
consideration by the US Senate of whether to call live witnesses in the impeachment trial of 
President Clinton, or the popularity of the Eagles song "Lying Eyes". 

Considerable research has established that signals sent by demeanour or non-verbal behaviour 
are not accurate across cultural groups. 

There is no body motion or gesture that can be regarded as a universal symbol. 
... We have been unable to discover any single facial expression, stance, or 
body position which conveys an identical meaning in all societies.95 

For example, silence can be quite ambiguous or carry many different meanings in different 
social and cultural contexts. 

Similarly, many of the behaviours most commonly thought to indicate deception, such as 
avoidance of gaze, postural shifts, or head movements, actually occur less often in those 
consciously attempting to deceive, while qualities such as tone of voice, which are harder for 
most of us to control, can be more helpful in identifying deception.96 Research suggests that 
"few people do better than chance in judging whether someone is lying or truthful ... and most 
people think they are making accurate judgments even though they are not."97 

The assumptions about the naturalness of one's own perspective described above contribute 
to erroneous judgements of credibility. Research indicates that if an observer assumes the 
speaker is telling the truth, the observer will focus on the face and other less reliable visual 
cues, which may simply reinforce the pre-existing assumption of truthfulness. 98 If the initial 
assumption of truthfulness and the expectations about appropriate behaviour are based on 
assumed similarities to the observer's personal and cultural perspectives, or if an initial 
concern about reliability is based on a negative stereotype, interpretations of demeanor can 
lead to mistaken evaluations of credibility. When those making the decisions share 
experiences and socialisation which are different from those being evaluated, and if those 
making decisions are unaware of their own cultural beliefs and expectations, serious injustice 
can occur. Because the law has the power to label its perceptions as truth, all of us who are 
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involved in the legal system have an obligation to ensure that our judgements about 
credibility are as accurate and as fair as possible. 

Speech patterns and credibility 

These misperceptions of demeanour and erroneous judgements of credibility are not mere 
misunderstandings, nor are they simply random errors which any system will inevitably have. 
These differences reflect and reinforce systematic social disadvantage and distinctions 
imposed by our society upon men and women. 

The particular example which I wish to explore in some detail now, the nature and effect of 
different speech patterns,99 illustrates how difficult it can be to perceive gender distinctions in 
our world and shows the harm which can be caused by not being aware of these 
distinctions.100 

Assessing the credibility of a speaker is affected by social expectations about how a credible 
speaker is supposed to sound. Research suggests that women and men are expected to, and 
do, display some differences in speech. 101 Other research has identified some of the qualities 
which are associated with more powerful or more credible speech.102 It appears that the 
speech qualities which are more likely to be displayed by a powerful or masculine speaker are 
also more likely to be qualities associated with credibility, whereas the qualities more likely to 
be used by, and socially appropriate for, women are more likely to be associated with 
powerless and lessened credibility. 

Examples of language features associated with powerlessness include: 

• 
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I want to make clear that I am not saying that all women speak a certain way, and that all men speak a 
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• intensifiers ("so", "such") 

• fillers ("um", "you know") 

• qualifiers ("maybe", "perhaps") 

• empty adjectives 

• tag questions with rising intonation ( even with an accurate assertion) 

• hedges ("sort of') 

• politeness markers.103 

It appears that these "powerless" features are used more often by women than by men, 
especially hedges and tag questions, though class, age, education and context, including the 
particular power relationship between the speakers may also be significant factors. 104 We 
have just a had a brief demonstration of these different styles. 

There are other differences which some researchers have observed. Australian and New 
Zealand research establishes that women are more likely to use accents associated with 
cultured speech, whereas men are more likely to speak with a broad accent. Similarly, 
women are more likely to use standard grammar while men use more non-standard or· slang 
speech forms. 105 New Zealand research also confirms that women are more likely to use 
phrases and tags such as "of course", "you know" or "sort of' in positive politeness 
functions, stressing solidarity and shared values, whereas men are more likely to use them to 
establish distance.106 

Women use less numerical specificity, and less often, whereas men use more numerical 
specificity with less accuracy.107 Women are more likely to speak in hesitant language even 
if they are sure, where men are more likely to speak with assurance, even if unsure or 
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wrong.1°8 However, with eye-witness identification at least, a confident manner does not 
necessarily reflect accuracy.109 Men, regardless of age or class, are more likely to use 
imperative forms whether making suggestions, expressing an opinion, or giving 
information. 110 There are other differences in presentation and appearance. Qualities more 
likely to occur when women speak are high-pitched voices and frequent smiling. 111 These 
are also associated with powerlessness (or fear) and hence lack of credibility. 

When I speak at conferences or in professional legal or academic settings, I use speech styles 
associated with powerful, eg masculine, speakers. If I were to speak in a characteristic 
(socially appropriate) female style, um, y'know, like this, and, uh, in a softer, higher pitched 
voice, y'know, and, uh, with a rising, questioning intonation at the end of statements, or, um, 
or worse, um, in the accents of my native American South, listeners would take what I say 
much less seriously. A brief demonstration of the different styles usually makes the point. 

The link between speech and cultural power is clear; 

[w]e would suggest that the tendency for more women to speak powerless 
language and for men to speak less of it is due, at least in part, to the greater 
tendency of women to occupy relatively powerless social positions ... [F]or 
men, a greater tendency to use the more powerful variant...may be linked to 
the fact that men much more often tend to occupy relatively powerful 
positions in society.112 

A response that devalues women or denies credibility to a woman reflects and reinforces the 
subordination of women and the accompanying negative stereotypes. For example, studies 
have shown that good looks help men, but cause women to be devalued, as they are believed 
to have succeeded for reasons other than talent. 113 When matched groups of teachers are 
asked to evaluate identical sets of essays, those essays attributed to men receive higher marks 
than identical essays attributed to women. The supposedly male-authored essays receive 
praise as being better written or more persuasive. 114 Similar research has been done with 
evaluation of articles; in these studies, the devaluation of women's work was much more 
marked among all-male groups discussing the articles than among all-female groups. 115 

Other differences in male/female speech roles are the patterns and expectations about who 
speaks and who is silent. It is well established that, in mixed male/female groups, men talk 
more than women, men interrupt women much more often, and men control the 
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conversational topic, 116 while women are more likely to play facilitative and supportive 
conversational roles. 117 It is very rare for men to be silent for long periods in a mixed group 
while women carry on the conversation, though it is frequently the case that men will carry on 
a conversation in the presence of silent women. 118 Studies measure the frequency with which 
men interrupt women as ranging from 75% to 98% of all interruptions.119 Though these 
interruptions were not regarded as rude by men or women, women tended not to speak after 
being interrupted. Men's control of topic choice occurs as part of a pattern where women do 
the background work of suggesting topics until the "right" one is found, and continue to 
provide supportive linguistic features such as the affirmative "mmhmm". 120 If a woman fails 
to comply with these gendered conversational roles, she is seen as rude, hostile, etc. 121 

The cumulative effect of these patterns makes it much harder for a woman to be perceived as 
an effective speaker and will cause her to be regarded as less credible, even when she is 
accurate and honest. Research has shown that 

[ w ]itnesses who speak in a straightforward, powerful and not unnaturally 
formal style, who testify with minimal assistance from the lawyer, and who 
resist efforts by opposing counsel to cut short their remarks will enhance their 
credibility ... 122 

If women are more likely to speak in a hesitant, powerless, but more formally correct style,123 

and if women are both more likely to be interrupted and more likely to be negatively 
perceived if they resist interruption, 124 they are displaying characteristics which are indicia of 
lessened credibility. "Speakers using a high frequency of powerless features ... tend to be 
judged as less convincing, less truthful, less competent, less intelligent and less 
trustworthy."125 

But, it gets worse. ff women do use a more credible speech pattern, they may be implicitly 
penalised by listeners for deviating from the appropriate gender stereotype and be less 
effective. This sets up a "catch-22" for women, who may lose when they behave like 
women, and lose again if they behave like men. Research suggests that men are more likely 
to be persuaded by women who speak in a tentative or self-deprecating manner than by 
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women who speak assertively. "I'm not much of an expert but I'd suggest ... " seems to go 
over better with men than "It is clear that ... " even though the women who spoke more 
assertively were described as more competent. Women, on the other hand, were more likely 
to be persuaded by a woman who speaks directly and gets to the point. 126 When men speak, 
a calm, unemotional manner is associated with rationality and hence reliability;127 with 
women, for example as in the case of Lindy Chamberlain, too little emotional display was 
clearly held against her. At the same time, a woman's display of emotion, especially in 
circumstances when it is "inappropriate", can cause her to be perceived as stereotypically 
emotional and hence not rational. This reaction can be especially marked if she shouts and 
displays anger, which is socially inappropriate for a woman.128 

Denial of credibility to women in these ways is not aberrant or unusual behaviour; it is but 
one instance of an overall social context in which men are powerful and women are 
subordinate, a hierarchy that is accepted as natural. It is also self-perpetuating. 

Powerless language may be a reflection of a powerless social situation, but it 
also would seem to reinforce such inferior status. 129 

However, "natural" these assessments of credibility may seem, it is still a form of bias against 
women which effectively denies equality to women in society generally, and specifically in 
law. This denial of equality is reinforced by the rules of evidence law which insist on oral 
evidence from a witness physically present in the court room. 

Conclusion 

I believe that judges, legal practitioners, mediators, arbitrators, legal academics and others 
responsible for the legal system want the system to be fair, in substance and in process. It 
may be difficult to see how attitudes and behaviour that seem natural, which are widely held 
in the community, are biased and injurious to women, but it is essential to develop the 
necessary understanding. I hope some of the ideas and examples I've raised today will enable 
us all to make fairer evaluations of credibility, in a world where personal characteristics and 
social attitudes have an impact on everything we do. 

126 

127 

128 

129 

Carli, (1991) J of Personality and Social Psychology cited in Bruce Fraser "New Diversity in the American 
Workplace: A Challenge to Arbitration" Arbitration Journal (March 1992) 5-15 

Fraser, "New Diversity in the American Workplace: A Challenge to Arbitration" Arbitration Journal (March 
1992) 5-15 

Fraser, "New Diversity in the American Workplace: A Challenge to Arbitration" Arbitration Journal (March 
1992) 5-15 

O'Barr and Atkins, above 110 

54 



THE ULTIMATE DENIAL OF EQUALITY 
- VIOLENCE AGAINST WOMEN: AN ISSUE OF (IN)JUSTICE 

Introduction 

Ken McMaster 
Ken McMaster and Associates, Christchurch 

Violence against women is the ultimate expression of injustice within our society, and indeed 
in any society. One way to judge the health of a society is in how its citizens treat each other. 
While significant movement in ensuring human rights for people has been achieved during 
the past one hundred years, as a society we still have a long way to go in terms of behaviour 
towards each other within the intimate domain of the family. 

We cannot debate these issues without exploring the context in which gender bias is located. 
This paper is part history lesson, part sociology, and part theoretical. However, I locate my 
discussion firmly in my own practice of working with men who are violent towards their 
female partners, and men who sexually offend. The legacy of a patriarchal system leaves us 
at this stage in our development with a fundamental question of how we can privilege the 
voices and stories of those women who have consistently been silenced over time, and at the 
same time ensure that the entitlement to a fair hearing is retained. Any debate must 
necessarily traverse such issues of a person's right to privacy, entitlements (whether they are 
real or perceived) and issues of accountability and responsibility. 

I will provide you with a lens in order to make sense of my argument. As you well know, we 
are never value-free or neutral when it comes to the interpretation of events that occur around 
us. Meaning is often constructed and dependent upon both situation and time. We all carry 
our bias into situations in our personal lives and our practice of consulting in the lives of 
others. Where we position ourselves in relationship to others can be extremely telling and at 
times contradictory. 

Secondly, like any good researcher, I will endeavour to support my position from current 
research data. It is my conclusion that, despite the overwhelming evidence that violence 
against women is a male problem, there still exist members of the community who want to 
neutralise and down-play the seriousness of the issue; that in essence they wish to turn back 
the clock and securely place violence against women back behind closed doors. This is not 
surprising when we consider the fundamental linkages between concepts such as "woman", 
"wife", "home" and "private". I will endeavour to deconstruct to some extent these issues. 

Thirdly, my arguments should lead to the obvious dilemma that you as practitioners, 
researchers and academics, working in the law have to resolve. The inherent question in the 
debate around gender bias is: "What is in the best interest of a client?" This is not a simple 
dilemma and of course the second part of this session is devoted to a robust debate on this 
very issue. It is my hope that by the end of this presentation and the discussion that follows 
we will be clearer about the dilemmas in affording women fair and equitable access to the 
very rights and entitlements of being members of a just society. 
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Supporting the argument 

Our current body of knowledge both nationally and internationally paints a disturbing picture 
of the extent of violence perpetrated against women, particularly within the home, the place 
that should be a haven from the dangers that lurk outside. We now know, however, that the 
home is more dangerous than the street at night. While I attempted to locate the following 
data within the New Zealand context, I have also taken the liberty of utilising international 
data where relevant. 

Prevalence 

• 1 in 7 New Zealand women say they have been assaulted by their partner (Snively S, 
The Economic Cost of Family Violence, Family Violence Unit, Department of Social 
Welfare 1994) 

• 7,738 applications for protection orders were made between July 1996 - June 1997 
(Department for Courts) 

• In the July 1996 - June 1997 year, the New Zealand Police attended 30,340 family 
violence incidents and offences. It is interesting to note that 28,621 children under 10 
years of age were present and 9,844 young people aged 10 - 16 years (Pol 400 Family 
Violence Database, July 1996 - June 1997, New Zealand Police) 

• In the July 1996 - June 1997 year, 8,101 male assault female charges reported to the 
New Zealand Police (Pol 400 Family Violence Database as above) 

• 18% of women reported physical assault (Morris A, Women's Safety Survey, Institute 
of Criminology, Victoria University of Wellington 1996). 

• Rates of domestic assault for Maori women were twice that of non-Maori women -
27% compared to 14% (Women's Safety Survey as above) 

• 21 % of New Zealand men reported at least one physically abusive act in the past 12 
months (Leibrich J, Paulin J and Ransom R, "Hitting Home - Men Speak about 
Abuse of Women Partners", Criminal Justice Quarterly Special Edition 1995) 

• 4% of reported assaults were classified as extreme abuse, ie serious assault, use of 
weapons' a rate which is consistent with international prevalence rates. (Leibrich, 
Paulin and Ransom as above) 

• Women who are in ongoing relationships of violence by male partners are 4-5 times 
more likely to attempt suicide than women who are not abused (Heise L, "Violence 
Against Women: the Hidden Health Burden", World Health Statistics Quarterly 1993, 
46(1) 78-85 

Gender 

• 96% of protection orders were against male respondents (Department for Courts, June 
1997 - July 1998) 
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• Police arrests for family violence indicate that 83% of those victimised were female 
while 17% were male (Pol 400 Family Violence Database, July 1996 - June 1997, 
New Zealand Police) 

• Of police arrests, 86.7% were male while 13.3% were female (Pol 400 Family 
Violence Database, New Zealand Police) 

Physical injury and medical treatment 

• 

• 

• 

• 

• 

• 

15% of women in the New Zealand Collective of Women's Refuges have a permanent 
disability as a result of violence by a partner (Chambers J and Chambers M, "A Socio
economic Assessment of New Zealand Women's Refuges", Synergy Applied 
Research Report 1989) 

By most conservative estimates, domestic violence is the fifth leading cause of death 
from injury for New Zealand women (Fanslow J, Coggan C and Norton R, Intentional 
Injury in New Zealand, Injury Prevention Research Centre, Auckland 1995) 

50% of all homicides of New Zealand women are committed by the woman's ex
partner (Fanslow J, Coggan C and Norto R, Intentional Injury in New Zealand, Injury 
Prevention Research Centre, Auckland 1995) 

The rate of hospital admissions for abused women is three times that of other women 
(Koss M, Koss P, and Woodruff W, "Deleterious effects of criminal victimisation on 
women's health and medical utilization", Archives of Internal Medicine, 1991, 151 
(2) 342-347) 

10% of victims of male partner violence presenting at emergency medical centres 
were pregnant (Helton A, McFarlane J, Anderson E, "Battered and pregnant: a 
prevalence study", American Journal of Public Health 77, (10): 1337-1339, 1987) 

Of women treated at or admitted to hospital in the past 12 months, 1 % were non
Maori and 8% Maori (The Women's Safety Survey as above) 

What do these statistics tell us? It tells me that a significant number of women and children 
live with the daily reality of violence. However, statistics only tell us a small part of the story 
- without interpretation, the data is of little use. As Edleson, Eiskovitz and Guttman130 

comment: 

130 

A definition and estimated incidence of woman-battering must take into account 
many complex elements that together weave a web of terror extending over a 
battered woman's everyday existence. Battering is not just overt physical and 
verbal behaviour of a man towards a woman. It is living with a constant sense of 
danger and expectation of violence. These together bring about terror that is 
slowly constructed and eventually fills the woman's environment. 

Edleson J L, Eiskovitz Z and Guttman E, "Men who batter women: a critical review of the evidence" 
Journal of Family Issues, 6, 229-247 (1985) 
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Research into the realm of the impact of both physical and sexual abuse on women indicates 
that a process of entrapment occurs for the person who is victimised. Adams131 eloquently 
outlines the process whereby over time the person being abused begins to internalise the voice 
of the abuser. According to Adams "the key ingredient is the process of claiming ownership 
or entitlement to how other people interpret their reality". 

Language is the primary vehicle by which this is achieved. The process is insidious in that it 
is the constant encroachment of the woman's space in terms of her personal life. In addition 
to her voice being silenced, she is expected to spend her time thinking about the needs of her 
male partner. Many women have talked of the time prior to a partner arriving home as one of 
increasing tension and anxiety as to his frame of mind. The extreme outcome of this process 
is Battered Women's Syndrome. Other authors working in the sexual abuse arena of practice 
have also noted this phenomenon and refer to "listening for the voice of the abusive person in 
conversations with those victimised"_ 132 

It is interesting that men in a stopping violence programme can be as clear and honest about 
this process without an understanding of the historical underpinnings of such thinking. The 
following list was generated as part of a stopping violence programme where men were asked 
to name their expectations of women. 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

131 

132 

Women should be like men 

Women can't be relied upon 

Women always exaggerate 

Women should make sure men don't have to wait 

Women should not do anything that inconveniences men 

Women have to listen carefully the first time 

Women should shut up about things they know nothing about 

Women should do what men want them to do 

Women should be submissive 

Woman's place is in the home 

Woman's work has no value 

Wives should respect their husbands 

Wives should know their husbands needs 

Wives should know their husbands needs without being told 

Adams PJ, " It takes two to tango: a language-based approach to interventions with men who abuse women", 
unpublished paper, Department of Psychiatry and Behavioural Sciences, University of Auckland 1997 

Salter A, Transforming Trauma (Thousand Oaks, Sage Publication 1995) 
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• Wives should be devoted to their husbands 

• Women should be faithful 

I wonder how many of these beliefs are shared by men operating in other settings (police, 
courts, and legal profession) and how these might act as restraints to a discussion on gender 
bias. In many ways the following case, while extreme, is illustrative of this process. 

On the 15 June 1998, a jury in the High Court at Auckland found a man guilty on 14 charges 
involving slavery, rape and assault. The man, a pastor and former bus driver, was found 
guilty on one count of slavery, one of rape and twelve of assault. He was later sentenced to 
fifteen years in jail. You will all no doubt be aware of "the sex slave" case as it was referred 
to in the media. 

Here we have a bright young woman, top of her class and with a promising future, shut for 22 
hours a day in a stinking bedroom which is darkened by permanently drawn curtains, and 
sleeping on a filthy mattress. She was subjected to degrading and humiliating treatment at the 
hands of a man she loved, trusted and chose to share her life with. 

But how unusual is this? The extent and degree of the entrapment may be unusual. I would 
point out that in all cases of men's violence towards women we see a number of similarly 
disturbing cases with remarkably similar dynamics as reported in this particular case. 

In this case it is apparent that the man involved had an exaggerated sense of entitlement in 
relationship to his wife (and children). This sense of entitlement as discussed later in this 
paper allowed him to entrap this woman in his reality which eventually defined who she was 
and her everyday activities. The case is interesting in that the man's parents contributed to 
the entrapment of their daughter-in-law. During a visit by health professionals, the mother
in-law was present and maintained the level of silencing and control. 

Women are not always passive players and indeed often take a position of resistance. 
However, as an abusive relationship continues, a woman's ability to act independently is 
eroded. In the case referred to above, it wasn't until the woman felt she had nothing left to 
lose that she made the ultimate bid for freedom. Bowker133 notes that women will engage in 
a variety of strategies to minimise the damage done to them. These include: 

• 

• 

• 

• 

• 

• 

133 

trying to talk their husbands out of further beatings; 

extracting promises to end the abuse; 

threatening some sort of non-violent action, such as contacting the police or filing for 
divorce; 

hiding or escaping during the beatings; 

using passive defenses to protect themselves as much as possible from serious injury; 

avoiding their husbands during periods of high potential for violence; 

Bowker LH, Beating wife-beating (Lexington MA: Lexington Publishers 1983) 
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• fighting back . 

What is therefore important is how we provide a context for the interpretation of these 
behaviours. If we locate the issue in a neutral medium with the view of equally powerful 
players then we will miss the essence of the issue: unequal voice and ongoing control. 

Therefore, how we interpret these behaviours when they become public requires a 
fundamental framework. As Dr Martin QC noted in her address, the very framework used in 
analysing cases creates a particular view that may be disempowering of the wider narrative of 
those involved: 

A case is analysed for its logic, reasoning, internal consistency, its conformity 
with precedent, its tone, its result and legal and policy implications. Until 
recently it was rare for a case or a body of law to be examined for its sensitivity 
to the life experience, perspective and social understanding of a disadvantaged 
group.134 

I would go a step further and argue that in order to examine legal decision-making we need to 
locate our discussion and acknowledge the dominant truths that exist in our fields of inquiry. 

Providing a context for interpretation of evidence 

There is little argument that Western industrialised society is characterised by its highly 
competitive and hierarchical nature. It operates on an ideology of individualism or individual 
achievement, as opposed to co-operation and inter-dependence as is more common in 
indigenous cultures. This trend towards greater individualism has been exacerbated in recent 
times with neo-conservative and libertarian paradigms permeating much of our social policy 
thinking. 135 

Individual self-esteem and personal success tend to be based upon a lust for status and power 
and the deification of these concepts. Such a recipe for individual status and success 
promotes the acquisition of property, along with control and influence over others and the 
environment. As Jenkins136 identifies, this ideology is well stated in a commonly used 
metaphor - when we refer to feeling good about ourselves, we talk about "being on top of the 
world". 

The "status-lust" ideology fits with the notion of structuring society into a hierarchical series 
of superior-subordinate relationships. "Superiors" have acquired greater status and are 
entitled to greater privileges as well as respect and deference from those in "subordinate 
roles". These values are enshrined in the hierarchical relationships of our political, familial 
and educational systems. 

The lust for status and entitlement is often pursued with little regard or responsibility for the 
impact of these strivings on the welfare of others and the environment. In the pursuit of 
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Dr Sheilah Martin QC, Proving gender bias in the law and the legal system, New Zealand Law Conference, 
Rotorua 1999 

Mullaly B, Structural social work: Ideology, theory and practice (Oxford University Press, Toronto 1997) 

Jenkins A, Invitations To Responsibility (Dulwich Centre Publications, Adelaide 1993) 
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status or individual success, it is acceptable and even admirable to be "aggressive" and to 
exploit or take advantage of the weaknesses of others in order to gain the upper hand or the 
"competitive edge". The world is conceptualised as a place of winners and losers. 

This blueprint for individual success tends to promote notions of ownership of "subordinates" 
by "superiors", and the right to exercise power over "subordinates" for the fulfillment of 
individual needs. 

So where does this thinking originate, and what have these notions to do with the question of 
gender bias? 

Ancient Greek culture made a distinction between the "oikus" or private household and the 
"polis" or public arena. The private person, known as an "idiot" was seen to have less 
personal status than the "poletei" or public person. Both Aristotle and Plato saw the private 
as less noble than the public, and suggested that in the good society the private world would 
be subordinated to the public world. 137 

This thinking has served to intensify inequality between men and women, implying that the 
private world of the household ( occupied by women, children, servants and slaves) was not as 
important as the public world of "free men". Aristotle portrayed women as occupying the 
"realm of necessity", a realm supportive of, but inferior to, the public world. This gave men 
the message that they were the more valued gender in society and as such could demand, as 
well as expect, compliance from females. This patriarchal tradition is a recurrent theme 
throughout Western history and at sites of Western colonisation. 

Roman society also developed notions of male entitlement in the form of the "paterfamiliar" 
or absolute right within a family for the male head to do what he liked to other family 
members without any redress from the state. He could maim, kill, abuse and punish. 

The Roman system of government and male entitlement has underpinned the structuring of 
most Western societies and their legal structures. Britain was no exception. Judge Buller 
legitimised beating of a wife in 1782. He declared that a husband could beat his wife as long 
as he didn ' t use a stick thicker than his thumb. This right was not removed until 1891. 
However, the term "rule of thumb" has remained embedded within our cultural expressions. 
Blackstone notes: 

The husband also might give his wife moderate correction. For as he is to 
answer for her misbehaviour the law thought it reasonable to entrust him with 
this power of restraining her, by domestic chastisement in the same 
moderation that a man is allowed to correct his servant or children. 138 

Within the New Zealand context, rape within marriage was not seen as a crime until 1985. 
My own research of men attending stopping violence programmes indicates a reported 
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McMaster KJ and Swain P, A private affair: Stopping men 's violence to women (GP Books, Wellington 
1989) 

Blackstone in Pahl J, Private violence and public policy: the needs of women and the response of the public 
services (Routledge and Kegan Paul, London 1985) 
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frequency of marital rape of about 32%.139 These, as you will be aware, rarely become part 
of the public record of crime against women. 

The site where we as professionals (I am including you in this "we") become involved in this 
debate is usually that of the family. The family is the social system where the failure to 
attribute responsibility is probably most apparent. Within the family, the traditional 
distribution of status and power has been along gender lines and age lines. Husbands have 
traditionally been regarded as "superior" to wives, male to female, and parents to children. 
Those "superior" roles have traditionally been attributed ownership rights over those in 
"subordinate" roles, and those holding "superior" roles have been seen as entitled to greater 
privilege and deference and respect from "subordinates". The traditional criteria for a 
successful family are loyalty, deference to parents, and the practice amongst family members 
of keeping family matters private. 

Traditional patterns of gender role socialisation for men (and women) promote values that are 
highly restraining for the development of respect and sensitivity in relationships, and 
acceptance of responsibility for abusive behaviour, by males. 

Traditions, beliefs and habits (located within the socialisation process) promote an imbalance 
between males and females in perceived status and entitlement, and in responsibility for the 
social and emotional climate of relationships (I shall call this social-emotional responsibility), 
are seen to restrain the development of respectful, sensitive and equitable relationships. 
Social-emotional responsibilities include responsibilities for intimacy, nurture, conflict 
resolution, empathy and sensitivity to the needs and feelings of others, awareness and respect 
of the rights of others, and emotional awareness and expression. 

These traditions, habits and beliefs are well documented and remain influential in 
contemporary heterosexual relationships. They prescribe restraints for males that include: 

• 

• 

• 

an exaggerated sense of entitlement and status in relation to females and children; 

an avoidance of social-emotional responsibilities; 

a reliance on other ( especially females) to face social-emotional responsibilities . 

The interplay between entitlement and responsibility 

What is missing is the need for a framework in order to provide a method of viewing this 
situation of entitlement and balancing this with responsibility. To be a functioning member 
of a society implies two distinct attributes: 

• 

139 

the ability to take a degree of responsibility or agency in terms of our own behaviour 
in a pro-social direction: We can view responsibility as being from the individual 
domain, that is, "I either take responsibility for my actions or I don't". I don't want to 
give the impression that this is a binary phenomenon - at times we may take 
responsibility for some aspects of behaviour and not others; 

McMaster KJ, "Identifying and assessing risk in men who have a history of violence towards their female 
partners" MSW thesis, Massey University 1998 
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• we are able to operate within a number of relationships with other people that locate 
any individual act within a framework of accountability: It is clear from my clinical 
experience that many men who are violent tend to operate from a context of greater 
entitlement in relation to their family/whanau groups. The unaccountable/ 
accountability dimension relates to the social domain - that is, the need as an 
individual to be socially connected and accountable for our actions to the wider social 
group. In terms of redressing abusive practices, bringing the locus of decision-making 
back to the family/whanau level is important in rebuilding these accountability 
relationships. It is my experience that much therapeutic endeavour has focussed 
almost exclusively upon the responsibility continuum but has not thoroughly explored 
how change operates within the accountability dimension. 

Responsibility/ Accountability Domains 

Field 2 6 
I 
I 

Irresponsibility1 

Field 1 

Accountable - social domain 

Field 4 

Resp nsibility 

- individual domain 

- - - - - - - - • Field 3 

Unaccountable 

Within the model, men who are abusive may occupy several different positions in relationship 
to others within their life. They may start their journey in Field 1 (a position of 
irresponsibility and isolation indicative of a secret, sneaky and private lifestyle - both in the 
individual and social domain). On the other hand they might occupy a position in Field 2 
indicating movement towards accountability to others but irresponsibility in terms of ongoing 
work. This may sound like a contradiction in terms but I have worked with men and boys 
from church communities who are accountable to the wider group, but reluctant to do the 
work in becoming personally responsible for their behaviour by understanding how they 
became abusive in the first place and instituting the necessary strategies to provide safety for 
others. Unfortunately, some church communities collude with these men expecting faith to 
carry the day. 

Field 3 is a position of taking some individual responsibility for understanding and managing 
the behaviour, but a reluctance to be open about these ideas within the wider social group. 
This position is typical of violence-prone men who move from one relationship and quickly 
become ensconced in another, sharing little information regarding prior relationships. These 
men want to make a fresh start and want to close the door on past behaviours. 

Where we want to get to in this process is into Field 4, which is moving towards both a 
position of responsibility and one of accountability. This allows for an interweaving of both 
individual responsibilities for behaviour and the need to take care of the social and emotional 
impact of this behaviour within the wider group. 
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The framework is based upon the notion that within gendered relationships, there is always a 
power differential, and that many of the problems of masculinity are behind the presenting 
problems of clients. 

Conclusion 

We need to review the framework that we use to interpret information. I have so far argued 
that one suitable framework is based around responsibility and accountability. This also 
needs to be located in a practice that provides space for the voices of women who have been 
silenced through processes of entrapment. Where legal practitioners position themselves in 
relationship to these issues is of interest. 

A number of critical questions emerge in this debate on gender bias: 

• 

• 

• 

• 

• 

What do lawyers understand about the nature of violence against women? 

Is it only for women legal practitioners to raise issues of violence within families? 
What are the responsibilities of male practitioners to encourage, support and 
contribute to this debate? 

How has victimisation from abuse and violence affected clients' access to justice? 
How are the processes of law conducive to creating space for the voices of women 
who have been silenced throughout history/herstory? 

How can a so-called "objective" system deal with the reality of different truths 
regarding understanding of abusive power? By this I refer to the privileging of 
women's realities in addressing this issue. 

What are the obstacles for taking a position in relationship to violence against women 
within the legal profession? 

I would like to return to a key question that I posed at the beginning of this paper - "What is 
in the best interests of the client?" If we take an individualistic position ( everyone is entitled 
to a defence), or for that matter take a position that does not recognise the cumulative impact 
of violence on women over time, then in my view we may perpetuate injustice. If we locate 
ourselves in the wider realm of what is of benefit to the society as a whole, then I would argue 
that finding ways to encourage men to face up to, and take responsibility for, abusive 
practices against women must be a critical first step. I am not talking about punitive 
measures, although at times these are necessary. I am talking about the need to think both in 
the short and long-term, in that the decision-making that takes place in relation to violence 
against women will have a profound impact on the future of all the parties concerned. A man 
who has established abusive patterns of practice in his life140 is likely to continue these 
patterns unless interrupted. If he does not understand the entitlement process and join the 
woman concerned in a position of resistance, then abuse is likely to continue. While this may 
appear to be siding with the woman who has been victimised, unless we find an intervention 
point to break the cycle of abusive practices, then we are likely to perpetuate violence in 
future generations. 

140 It is interesting that many organisations now have to deal with bullying of staff by seniors. Abusive tactics 
are not only in the realm of the family. 

64 



McMASTER • The ultimate denial of equality 

My own research supports the fact in that 60% of men in a sample of 366 had witnessed 
violence as children (21 % serious violence), and 74% could be described as growing up in 
emotionally abusive environments. We need to move to a process that acknowledges that 
men who are abusive to their female partners are neither mad nor bad, but themselves 
products of a family system and a society that has been influenced and shaped by a dominant 
discourse around male entitlement. 

To redress the injustices that are inherent within the structure of our society and its 
institutions I am inviting a debate that finds a way to privilege the story of those that have 
been silenced. 
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YESTERDAY 

Alison Quentin-Baxter 
Barrister, Wellington 

I should like to begin by saying what great pleasure I have always had from the law. I hope 
that will come through from the glimpse of the "yesterday" of a woman in the legal 
profession that I will try to give you. 

When I enrolled as a law student at Auckland University College in 1947, I was well aware 
that I was entering what was then regarded as a man's world. I enjoyed the novelty value of 
this adventure and was too young and inexperienced to feel any trepidation. 

My experiences can be summed up by saying that, among my family, my law teachers, my 
fellow-students, my colleagues and my employers, I found many who wholeheartedly 
believed that women lawyers could take their place alongside men without difficulty, and 
acted accordingly. There were others who thought that women lawyers must somehow be 
different, but theywere usually prepared to give me the benefit of the doubt until I had proved 
myself or otherwise. I encountered no one who was personally unsupportive in a destructive 
way. 

But the fact that, at least until recently, comparatively few women have entered the legal 
profession is a reflection of social assumptions about their place in society. Several times in 
my career I came hard up against a barrier of expectations about the role of women, especially 
wives, that I could not surmount. 

The seeds of my career choice were planted early, by my father who was a farmer. Looking 
back, I realise how fortunate I was that, as one of four sons, with a blind father, and a mother 
who had taken her place beside him in helping to run the farm, he had no perception that 
women were limited in what they could do. 

My mother was equally keen for me to have the university education that she had been 
denied, and was fiercely proud of my achievements. But she had seen two generations of her 
family give all the preferences and opportunities to "the boys" and she could never quite 
believe that men did not have inherently superior abilities. 

My law teachers, particularly Professor AG Davis, were supportive. Only Fred McCarthy, 
who taught Criminal Law, in which I happened to be the only woman student, resolutely said 
"Good morning, gentlemen." I found out later that this was a symptom of his discomfort with 
the idea that women should become acquainted with the seamier side of human nature as 
manifested in the law. That year he refused to teach us anything about the sexual offences. 
Without explanation, he said that we would have to read that part of the textbook for 
ourselves. 

In most classes I was one of two, three or even four women. The one who has become best 
known is Dame Augusta Wallace, who has made her own mark in the law. We all enjoyed 
one another's company and that of our male contemporaries. In my third or fourth year, I 
somehow found myself on the executive of the Law Students Society and, in my final year, I 
became the "Chairman", the first woman to hold that position. 
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In those days, words ending in "man" were not seen as sexist. Later, though I took some 
convincing because I had accepted its legitimacy, I was persuaded that gender-specific 
language, particularly the use of the male pronoun throughout the statute book, was subtly 
conditioning. I believe its abandonment has been important in changing the perceptions of 
both men and women about themselves and one another. 

Through the Law Students Society, I had the opportunity to meet, and to learn something of 
the attitudes towards women in the law of some distinguished visitors. Sir Raymond 
Evershed MR said that he found the high voices of women barristers difficult to listen to in 
court. Dean Griswold, of Harvard Law School, to which women had recently been admitted, 
was uncompromising: admitting women denied valuable places to men who would make 
good use of their opportunities. No concessions to women were to be found in those quarters. 

In my third year, I became a law clerk to the small firm of Hanna and Coates. I was sent off 
to do settlements with what seemed to me elderly solicitors of about 40 who began the 
conversation with the inevitable "What's a nice girl like you .... ?", and ended up by being 
doubly helpful. Gradually I noticed that Mr Coates was getting me to undertake some rather 
difficult negotiations where right was not entirely on our side. 

Soon it was time to think about the future. In those happy days of more than full 
employment, another, larger firm offered me a position as a qualified solicitor with a view to 
partnership in a couple of years. But I did not wish to spend the whole of my life in my home 
town. At my father's suggestion I applied for a position in the then still new and relatively 
small Department of External Affairs in Wellington. 

At my job interview, the Secretary of External Affairs, Alister McIntosh, said that, if I was a 
first-class shorthand typist, he would go down on his knees and beg me to come. He wasn't 
so sure about a woman lawyer. However, shortly afterwards I was asked to come for another 
interview, this time with the Legal Adviser, Dr Colin Aikman. During the interview we were 
joined by a slim, fair, slightly balding young man who said he had just come to borrow a 
book. Afterwards I told my current boyfriend that I had met a man with a perfect name for a 
diplomat - Quentin-Baxter. 

Early in 1952, I took up the offered position of legal officer. Most people joined the 
Department as diplomatic trainees, but, in those days, female diplomatic trainees were paid 
less than male ones. However, because of their scarcity value, the Public Service 
Commission had just awarded equal pay to legal officers, whatever their gender. It was only 
some years later that I was able to transfer to the diplomatic side without loss of salary. 

I thoroughly enjoyed my new job and received the greatest support from all my colleagues, 
both female and male, and from their wives. I don't think there were any husbands. What is 
more, my legal work seemed to pass muster. Years later, my dear mentor and friend, Colin 
Aikman, accidently let the cat out of the bag when, intending a compliment, he publicly 
remarked that, in those early days, much to his surprise, he found I could write opinions "just 
like a man". I forbore to respond that I had thought I was writing them just like a lawyer. 
Afterwards, he had to take quite enough flak from his daughter Helen, herself a lawyer, who 
was present at the time. 

68 



QUENTIN-BAXTER • Yesterday 

In 1954 I was sent, at short notice, to New York, to join the New Zealand delegation to the 
annual session of the United Nations General Assembly and to act as the New Zealand 
representative in the Assembly's Legal Committee - a formative experience. 

Another bombshell arrived in 1956. By then, Colin Aikman had become a Professor of Law 
at Victoria University. The Department wanted Quentin to head the Specialised Agencies 
Division. To my amazement, I was told that I was to become Head of the Legal Division. At 
the age of 26, I did not think I was ready for such responsibility. Quentin had to reassure me 
that I could do it, without ever letting on that he was deeply disappointed at not himself being 
able to continue in the law. Not long afterwards he was posted to Ottawa and subsequently to 
New York. 

By this time I stood out from other women of my age by not being married and having 
children. While everyone was friendly, I was made to feel different and occasionally there 
was overt pressure to conform. For some reason, questions concerning New Zealand's 
interests in phosphate from Ocean Island and Nauru were handled by the Legal Division. I 
often had dealings with the Director-General of Agriculture, Bob Tennent, who kept asking 
me if I couldn't find some nice husband. As an inducement, he offered a honeymoon trip to 
Nauru on a phosphate ship! 

I remained Head of the Legal Division until the end of 1960 when I was posted to the New 
Zealand Embassy in Washington DC as First Secretary. I enjoyed the fact that no one in 
Washington seemed in the least bit interested in my marital status or lack of it as long as I 
could do my job. However, it did not last very long. Quentin and I had decided that, as soon 
as he was moved from New York, we would be married. In mid-1961, he was posted to the 
New Zealand Embassy in Tokyo. I applied for leave without pay from the New Zealand 
Public Service so that I could go with him as his wife. 

That application was declined. There was no precedent for a woman to be granted leave 
without pay in such circumstances. If I wanted to accompany my husband, I had no choice 
but to resign, both from the Department and from the Public Service. In the days when entry 
to the Public Service was possible only at the basic grade, this meant that I was out of it for 
good. Happily, that source of discrimination is now a thing of the past. 

After two and a half years in Tokyo, we returned to New Zealand. I began looking for a job. 
A position was advertised as in-house counsel for General Motors. I applied. At the 
interview, a pleasant gentleman said he was sure I could do the work, but a woman in that 
position? The awful thing is that I was not even surprised. 

I became a tutor in law at the Wellington Polytechnic and, two years later, a temporary 
lecturer in the Law Faculty at Victoria University. At this stage Quentin and I expected that, 
before too long, we would be leaving again for an overseas post. 

Then came another surprise. Colin Aikman went to the University of the South Pacific as its 
first Vice-Chancellor. Quentin, who had just been asked to go to Bonn as Ambassador, was 
invited to apply for the vacant chair. At the end of 1968, we were once again employees of 
the same institution, teaching in the same faculty. The university did not object. 

Now, however, I had to think about a long-term career. We had no children, and I realised 
that I was deeply committed to remaining in the law. At the end of 1969 I applied for a 
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vacant senior lectureship but did not get it. I would have accepted that others might be 
regarded as better qualified, but one of the members of the selection committee was silly 
enough to tell me that my qualifications were not in question. However, the committee had 
thought that, with Quentin now a member of the Faculty, there would be no danger of losing 
me. It would be better to promote one of the young men who might otherwise move 
elsewhere. That was too much. I resigned the next day. 

Then followed quite a long and difficult period. I enrolled for a Ph D, but my enthusiasm has 
always been for policy-making, and I have never been a real scholar. Also, it is fair to say 
that my PhD was not the top family priority. After about three years, I gave up the struggle. 
Quentin had continued to do a variety of work for the New Zealand Government, often 
overseas. He liked me to be involved, but we were both morbidly self-conscious about any 
suggestion that I was being given work through my husband. As a result, the Government 
usually got two for the price of one. In this way I took part in constitution-making in Niue, 
the Nuclear Tests case in the International Court of Justice and the 1974-77 Diplomatic 
Conference on International Humanitarian Law in Geneva. 

Gradually, however, I also got some projects of my own. These included the revision of the 
Governor General's Letters Patent and of the New Zealand Treaty List, a task later completed 
by Tony Small. A turning point came when Quentin could not obtain more leave from the 
university to act as counsel to the first Constitutional Convention in the Marshall Islands, then 
part of the US-administered Trust Territory of the Pacific Islands. After some to-ing and fro
ing, I undertook the task on my own. 

For 21 months I commuted between Wellington and Majuro. Quentin gave me the fullest 
support, staying at home alone, sometimes for as long as two months at a time. Of course he 
had often left me at home for just as long while he went overseas, but some people saw my 
absences as different. My father-in-law concluded that they were a polite way of ending our 
marriage. Happily, that was not the case. Our ability to share in one another's work 
remained a strong bond between us, envied by some of our friends. 

Since 1972, Quentin had been a member of the International Law Commission which met in 
Geneva for three months every year. He liked me to go with him and share what fast became 
an important part of his life. In 1978, he was appointed Special Rapporteur for a topic with 
an impossible title that eventually became focussed on international environmental law. I 
became his unpaid research assistant. Of course, this limited my ability to take on projects of 
my own, but I have never been sorry that I gave him my support in a professional as well as a 
wifely capacity in what turned out to be the last years of his life. 

After his sudden death in 1984, I was very surprised when some of his former colleagues on 
the International Law Commission wanted me to succeed him for the remainder of his term, 
but that was not to be. I was also surprised to be asked if I was interested in rejoining the 
Law Faculty at Victoria - a suggestion I flagged away. 

Luckily, I had opportunities to break some new ground, first as - still - the "Chairman" of the 
Union Membership Exemption Tribunal, then as the first "Director" of the Law Commission 
- a gender-neutral title at last! I thoroughly enjoyed my eight full-time years in that capacity. 
The administrative responsibilities were an interesting challenge, especially in trying to 
accommodate the needs of women with young children who wanted to maintain their careers. 

70 



QUENTIN-BAXTER• Yesterday 

Often, though, I neglected administration in favour of an involvement m the law itself -
especially its policy development - which has remained my great love. 

Since leaving the Law Commission I have returned to consultancy work and my interests in 
the indigenous peoples of the Pacific basin. Assignments have included 16 months in Suva as 
senior counsel to the Fiji Constitution Review Commission under the chairmanship of Sir 
Paul Reeves. The goal of multi-racial government in Fiji will shortly be put to the test in the 
April general election. A new project, which I am starting on soon, will look at whether the 
constitutional developments in Fiji have any relevance for ethnic accommodation in New 
Zealand. 

So - those have been the high and low points of my career. Since it began, so long ago, have 
there been any changes - for better or for worse? In the field of employment in the law, have 
we yet achieved the goal of ensuring the equality of men and women required of New 
Zealand by Article 11 of CEDA W, the Convention on the Elimination of Discrimination 
against Women?141 What does "equality" mean in this context? 

141The full text of Article 11 of the Convention on the Elimination of Discrimination against Women reads as 
follows: 

1. States Parties shall take all appropriate measures to eliminate discrimination against women in the field 
of employment in order to ensure, on a basis of equality of men and women, the same rights, in 
particular: 

(a) The right to work as an inalienable right of all human beings; 

(b) 

(c) 

(d) 

The right to the same employment opportunities, including the application of the same criteria 
for selection in matters of employment; 

The right to free choice of profession and employment, the right to promotion, job security and 
all benefits and conditions of service and the right to receive vocational training and retraining, 
including apprenticeships, advanced vocational training and recurrent training; 

The right to equal remuneration, including benefits, and to equal treatment in respect of work 
of equal value, as well as equality of treatment in the evaluation of the quality of work; 

(e) The right to social security, particularly in cases of retirement, unemployment, sickness, 
invalidity and old age and other incapacity to work, as well as the right to paid leave; 

(f) The right to protection of health and to safety in working conditions, including safeguarding 
the function of reproduction. 

2. In order to prevent discrimination against women on the grounds of marriage or maternity and to ensure 
their effective right to work, States Parties shall take appropriate measures: 

(a) To prohibit, subject to the imposition of sanctions, dismissal on the grounds of pregnancy or of 
maternity leave and discrimination in dismissals on the basis of marital status; 

(b) To introduce maternity leave with pay or with comparable social benefits without loss of 
former employment, seniority or social allowances; 

(c) To encourage the provision of the necessary supporting social services to enable parent to 
combine family obligations with work responsibilities and participation in public life; in 
particular through promoting the establishment and development of a network of child-care 
facilities; 

( d) To provide special protection to women during pregnancy in types of work proved to be 
harmful to them. 

3. Protective legislation relating to matters covered in this article shall be reviewed periodically in the 
light of scientific and technical knowledge and shall be revised, repealed or extended as necessary. 
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As you will have realised, my career has been an unusual one, both enriched and complicated 
by the fact that my husband and I worked in the same field of law. During most of my 
marriage I did not try to hold down a full-time job. Nor did I have children to care for. In 
contrast to my experience, most women in the law, by choice or necessity, are faced with the 
challenge of maintaining their family relationships, including the care of their children, while 
continuing a mainly full-time career. 

I would argue that the same challenge also faces men in the law. It cannot be healthy for 
society if any profession or occupation imposes conditions of work that make it difficult if not 
impossible for a spouse or parent of either gender to take a full part in family life. Everyone 
needs the equality that CEDA W postulates. 

But equality does not mean treating women and men as the same. Even in my early days in 
the law, sameness with men was not seen as the whole key to women's success. There was 
an adage for women running as follows: 

Dress like a woman, 
Speak like a lady, 
Think like a man, 
And work like a dog! 

I did my best to follow it though I was always guided by my instincts as well as by legal 
reasoning. It came as a relief to learn that this is one of the ways in which women can make a 
distinctive and positive contribution to the law. 

In the words of Rosalie Abella: "To be the same is not to be equal. To be equal is to be 
treated as equal based on relevant differences"142

. I believe that, in our profession of the law, 
we should celebrate the differences between men and women as well as the things they have 
in common, and learn to make equally good use of the contributions of both. 

142 Rosalie Abella, "From Civil Liberties to Human Rights: Acknowledging the Differences" in Human Rights in 
the Twenty-first Century: A Global Challenge, K & P Mahoney (eds) (Martinus Nijhoff Publishers, 
Dordrecht/Boston/London, 1993) 66. 

72 












