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Abstract 

This study aimed to examine the interface between people with intellectual disability and the 
criminal justice system and consists of the findings of a large scale questionnaire that was 
distributed to police, lawyers and forensic nurses, as well as the development of a series of case 
studies that focused upon the experience of offenders who were intellectually disabled. 

The questionnaire covered areas that related to meeting a person with an intellectual disability, 
both personally and within the criminal justice system; attitudes towards people with intellectual 
disability; and levels of and recommendations associated with resources and training. When the 
138 responses were analysed, 71 (51 %) from police, 61 (44%) from lawyers and 6 (4%) from 
forensic nurses, intellectual disability was seen as an impairment associated with difficulties of 
cognition, communication, behavioural and learning difficulties. The large majority of 
respondents had contact with a person with an intellectual disability, both in their personal and 
professional lives. Memories of such interactions centred around the person's behaviour and how 
the person communicated. Causes of intellectual disability commonly identified were genetic 
factors and post birth accidents. A small minority of respondents confused mental illness with 
intellectual disability. 

As part of their respective roles the police and lawyers would see between one to four people 
with intellectual disability and between five to nine for forensic nurses. The police had been 
involved in interviewing, solving community situations, arrest and indentification while, as 
would be expected, the lawyers indicated involvement with sentencing, bail hearings, assessment 
and court procedures. The role of the forensic nurse was closer to the lawyers' than the police 
with involvement in assessment, court procedures and sentencing. All three groups indicated 
that the greatest difficulty in working with people with intellectual disability was communicating 
effectively and they stressed the need for the person, who was intellectually disabled, to have a 
support person present. Support was required to assist the person understand the seriousness of 
the situation as well as the court proceedings. Both the police and lawyers indicated that support 
was sometimes present and when present, ranged from being always to sometimes of benefit. 
Examples of how support had helped people was that it assisted the professional to gain 
information about the person as well making it easier to complete required tasks, both for and 
with the person. All three groups of respondents believed that the person with intellectual 
disability required an advocate to assist in gaining required resources . 

The attitude of police and lawyers towards people with intellectual disability ranged from being 
neutral through to positive. Where differences between the two groups occurred, the attitudes of 
lawyers was slightly more liberal to how people should be treated within the criminal justice 
system. All respondent groups indicated their belief that people with intellectual disability 
should not be treated the same as other offenders, as they were less culpable and had less 
understanding of the situation. 

Training in the area of intellectual disability had not been a high priority for any of the 
respondent groups. The lawyers and forensic nurses were interested in participating in 
specialised training while the police were more hesitant. The resource most consistently 
requested across all three groups was that of an advocacy agency, followed by resource guides, 
videos and pamphlets. 
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The five case studies that were written as a result of audio taped interviews with five young men 
between the ages of 20 and 35, as well as a family or staff member and their lawyer having 
verified the findings of the survey data, particularly as it related to the difficulties experienced by 
police, lawyers and forensic nurses when trying to communicate with the offender. The case 
studies inform the reader first hand of the difficulties encountered by the person and their 
families. All five men had a limited understanding of the seriousness of their situations, while 
the families often struggled to understand the complexities of the judicial system. Similarly for 
lawyers, their commitment to the young men saw them spending long hours explaining details to 
compensate for the lack of understanding of what it meant to give instruction. The vulnerability 
of the offenders with intellectual disability is strongly represented in the case studies. 

The study completes with a list of recommendations that centre on how to assist people with 
intellectual disability who offend to gain better access to justice. The setting up of a legal 
advocacy service is pivotal to the recommendations that would provide a 24 hour call line as well 
as independent third party persons to be present for all police interviewing of offenders 
considered to be intellectually disabled. Training in the area of intellectual disability is 
emphasised in the recommendations for the police, lawyers and court associated personnel, as 
well as the setting up of a working party and the writing of a discussion paper to investigate ways 
to enable people with intellectual disability to gain better access to justice . 

11 
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CHAPTER ONE 

Introducing the project 

1.1 Scope and purpose of the study 

1 

The overall purpose of the study was to examine how people with intellectual disability are 
perceived and treated within the criminal justice system within New Zealand. The Law 
Foundation funded the project, the specific aims of which were: 

• To explore the level of understanding of personnel involved in the Criminal Justice System 
to what constitutes intellectual disability. 

• To examine the attitudes of personnel involved in Criminal Justice System to people who are 
intellectually disabled. 

• To document current practices as they relate to identification, processing, court procedures, 
sentencing and disposition orders for people with intellectual disabilities. 

• To develop resources based upon the findings of the project, as a second stage, for use by 
professionals involved with people who are intellectually disabled when they come before 
the criminal justice system. 

1.2 Rationale for the project 

The project arose within the context of the changes that occurred to the Mental Health 
(Compulsory Assessment and Treatment) Act, 1992 which no longer covered people with 
intellectual disability. Concern was expressed publically that people with intellectual disability 
could no longer apply under the Act to be considered under mental disorder and therefore, unfit 
to plead. Brookbanks (1995) stressed the need to amend or develop new legislation within New 
Zealand, while within the Australian scene concern was being expressed that the needs of 
intellectually disabled offenders were not understood (Cockram, Jackson & Underwood, 1994; 
Glaser, 1996). According to Cockram et al the 

criminal justice system personnel must be encouraged to reach out and respond fully and 
fairly to the challenge of the important and complicated issues that arise when a person 
with an intellectual disability interacts with that system if our system of justice is to attain 
genuine integrity (p. 351 ). 

Within New Zealand there was paucity of information about how people with intellectual 
disability were treated and perceived within the criminal justice system. It was hoped that by 
giving police, lawyers and forensic nurses the opportunity to describe their experiences in 
dealing with people with intellectual disability, insight would be gained into their level of 
knowledge and practices. This in tum, if appropriate, would lead to a series of recommendations 
that would assist the criminal justice system to interface more effectively with people with 
intellectual disability. Such recommendations would also be guided by the documented 
experiences of a small group of people with intellectual disability who had offended, as well as 
insights from their families and lawyers. 

1.3 Defining intellectual disability 

The definition of intellectual disability used by the New Zealand Law Commission (1994) is that 
adopted by the American Association of Mental Deficiency (AAMD) which describes it as "a 
significantly sub-average general intellectual functioning, resulting in deficits in adaptive 
behaviour and manifested during the developmental period" (p. 37). The emphasis on adaptive 
behaviour as opposed to the earlier definitions (Grossman, 1983) which focused on intelligence 
quotients (I.Q.), suggests that disability is now seen more broadly than just a measure ofIQ. It is 
then with some dismay, as pointed out by Fleming (1994), that within the New Zealand Police 
Training material intellectual handicap continues to be described as an IQ below 70 with mild to 
moderate, being between 40 and 70 and severe handicap below 40. (Note within the current 
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Police Training Module J6, Intellectual Disability and Mental Disorder (The New Zealand 
Police College, 1997) the use of I.Q. to define intellectual handicap is still used.) Hayes and 
Craddock (1992) have challenged the limited scope of I.Q. testing supporting the need for a 
multi faceted assessment that covered such areas as communication, social and self help skills, as 
well as taking into account environmental conditions. Of interest, a definition of intellectual 
disability that focused upon adaptive behaviour was used when "a base line of the prevalence of 
intellectual disability among New Zealand prison inmates was developed in 1997" (Brandford, 
1997). Within the study commissioned by the Department of Corrections people with 
intellectual disability were defined as having "significantly lower than average intellectual ability 
and deficits in social and adaptive functioning. These deficits are required to have been 
manifested prior to age 18" (p.5). This clinical definition was chosen as it was considered that its 
components would distinguish between "persons who had problems for other reasons and 
between people who had intellectual deficits but to a lesser extent" (p. 5). Both the intellectual 
and adaptive functioning of sentenced inmates were assessed in the development of the baseline. 

Although there has been a move away from the sole use of intelligence testing in defining 
disability to a more developmental approach outlining the adaptive skills and abilities of the 
person, the disability movement has challenged this understanding as one in which the focus is 
upon the individual deficits of the person. Instead, disabled people, arising from their own 
experiences, are purporting that the concept of disability is a form of social oppression arising 
from their exclusion into mainstream society through the effects of social, financial 
environmental and psychological disadvantages (Abberley, 1987; Jones & Basser Marks, 1998; 
Munford & Sullivan, 1997; O'Brien, 1997; Oliver, 1990, 1996). Within this paradigm disability 
is no longer seen as a deficit but rather one which has been socially and idealogically constructed 
with the end result being the marginalisation of disabled people. 

Within the criminal justice system, the debate between whether a deficit model of disability 
should be adopted versus a social model has not been a major focus but rather the discussion has 
centred around the confusion between the two legal concepts of insanity and disability. 
According to Brookbanks (1996a), insanity was referred to in American writings as doctrine of 
mental responsibility, while in the Canadian literature as the defence of "not criminally 
responsible on account of mental disorder" (p. 147). Insanity is concerned with offenders mental 
state whereas disability focuses on the functional ability of a person to participate in the criminal 
court case. In discussing the differences, Brookbanks (1996a) quotes the American Bar 
Association (1989). 

The defence of mental nonresponsibility (insanity) is an affirmative defence to criminal 
charges, that if established, negates the culpability requisite to a finding of guilt. The 
doctrine of incompetence to stand trial, in contrast, has no bearing on guilt or innocence; it 
sounds not in substantive determination, but in procedural fairness. It sets parameters 
under which society may proceed against defendants who may be unable, because of 
mental condition to defend themselves and it establishes the premise that those who 
because of mental illness or mental retardation, cannot understand the nature of the 
proceedings or who are unable to assist in their defence, may not properly be put to trial. 
(pp. 147-148) 

According to Nicholson (1993), the distinction relates to the supposition that intellectual 
disability is permanent whereas mental illness can be "episodic, temporary or cyclical" (p. 348 ). 
Glaser (1996) has raised the issue that with the universal move away from IQ testing a 
proliferation of terms and descriptions have arisen in an attempt to define intellectual disability. 
Nevertheless, in both clinical and legislative circles, there is continued advocacy for more 
definitive descriptions. 

1.4 Legislation impacting on intellectually disabled offenders 

Brookbanks (1996a) has traced the history of the fitness to plead rule. British Common Law 
preventing the trial of mentally incompetent persons, was used to develop fitness to plead rules 
in 19th Century US jurisprudence. The basis of the fitness to plead rules can be found in British 
Case Law which culminated in R v Pritchard (1836) 7 CAR & P 303, where the jury were 
directed to decide if the complaint was 
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of sufficient intellect to comprehend the course of proceedings on the trial so as to make a 
proper defence to know that he might challenge any of you to whom he may object and to 
comprehend the details of the evidence. (Brookbanks, 1996a, p. 165). 

Throughout the 20th Century in the United States the concept of fitness to plead, according to 
Brookbanks (1996a), developed to include an enquiry "into defendant's understanding of the trial 
process and ability to assist in defence" (p.165). In the 1970's the concept of "unfit to plead" was 
challenged by the UK Committee on Mentally Abnormal Offenders who advocated for the 
replacement of the terminology "unfit to plead" to be replaced by "under disability". This 
committee's recommendations of what "under disability" meant expands R v Pritchard and sums 
up the difficulties encountered by people with intellectual disabilities when interfacing with the 
criminal justice system (Perske, 1990). The committee recommended that, for people to be 
found under disability it would need to be determined if they could: 

Understand the course of the proceedings at the trial so as to make a proper defence 
Understand the substance of the evidence 
Give adequate instruction to his or her legal advisers; and 
Plead with understanding to the indictment. 
(Brookbanks, 1996a, p.166) 

Within New Zealand, prior to the Mental Health (Compulsory Assessment and Treatment) Act, 
1992 , people with intellectual disability could be found to be mentally disordered which meant 
that they were unfit to plead and qualified for assessment and treatment within psychiatric units 
and hospitals (Bell & Brookbanks, 1998). Since the exclusion of provision for people with 
intellectual disability under the changed regulations of the Mental Health Act, for a person to be 
found under disability they are now reliant on the provisions of the Criminal Justice Act, 1985. 
Under this Act section 111 provides that : 

Procedure (1) In any case where a defendant, who is charged with an offence punishable 
by imprisonment or death, appears to be under disability and the Judge is satisfied on the 
evidence of 2 medical practitioners that the defendant is mentally disordered, the Judge 
shall, after giving the prosecution and defendant an opportunity to be heard and to call 
evidence on the matter, determine whether the defendant is under disability. 

The influence of the British test case of Pritchard (Brookbanks, 1996a) can be seen in the 
following interpretation within the Criminal Justice Act (1985) of "under disability" which reads: 

108. Interpretation (1) for the purposes of this part of this Act a person is under disability 
if, because of the extent to which that person is mentally disordered, that person is unable -
(a) To plead; or 
(b) To understand the nature or purpose of the proceedings; or 
( c) To communicate adequately with counsel for the purposes of conducting a defence 

Although, as stated under the Criminal Justice Act, 1985, that the person can request a disability 
hearing to determine their fitness to plead difficulties associated with the use of disability 
hearings for people with intellectual disability has been raised by Bell and Brookbanks, 1998; 
Brookbanks, 1996 a,b.). Brookbanks (1996a) returns the argument to the problems associated 
with definition and measurement of disability. How can a person's threshold of competence be 
assessed in the absence of clinical and diagnostic tools for screening the person's ability to 
comprehend proceedings. As stated by Brookbanks (1996a), there is "heavy reliance on 
assurances of counsel that he or she has been unable to take adequate instructions from the 
defendant, yet often without any expert evidence being led as to the actual capacity of the 
defendant in such matters" (p. 167). 

A second problem arises from the use of the term "mentally disordered". It is not defined within 
the Criminal Justice Act but is found in the Mental Health (Compulsory Assessment and 
Treatment) Act, 1992 where it is interpreted as follows (s2) : 

"Mental disorder" in relation to any person, means an abnormal state of mind (whether of 
a continuous or an intermittent nature), characterised by delusions, or by disorders of mind 
of perception or volition or cognition, of such a degree that it-
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(a) Poses a serious danger to the health or safety of that person or of others; or 
(b) Seriously diminishes the capacity of that person to take care of himself or herself and 

"mentally disordered", in relation to any such person, has a corresponding meaning. 

Brookbanks (1996a) points out the difficulties of including people with intellectual disability 
under this definition which implies an abnormality of mind rising from disorders that are 
associated with mental health problems, such as delusions and disorders of mood. Also he points 
out that this term is described under the Mental Health Act, 1992 which specifically excluded 
people with intellectual disability. He believes that the solution lies in extending the definition 
of mental disorder to include that an abnormal state of mind can arise from intellectual disability. 
Such an amendment is before the New Zealand parliament at present. Although this may ease 
the job of those professionals who apply for a disability hearing for a person with intellectual 
disability, the disability movement would see the inclusion of intellectual disability as a form of 
mental disorder as yet another form of social oppression. Intellectual disability is a 
developmental delay not a mental disorder and should be clearly distinguished from any form of 
illness. Further in regards to the use of disability hearings in New Zealand research is needed to 
investigate how they are being used, who by and whether their use facilitates increased access to 
justice for people with intellectual disability. 

If found under disability, as graphically illustrated in Bell and Brookbanks (1998), the 
intellectually disabled person, if considered a danger to the public, is detained in a hospital. 
Alternatively, if considered not to be a danger he/she can either be released or becomes a special 
patient subjected to a compulsory treatment order which can be as an outpatient of the hospital. 
Brookbanks (1996b) in discussing the decision in Police v M(No. 5), which followed a disability 
hearing pursuant to Pr VII (ss 108, 109 and 111) of the Criminal Justice Act 1985, makes the 
point that although through "a back door" associated with the Criminal Justice Act, people with 
intellectual disability can gain a disability hearing, the disposition orders which relate to special 
status patient are not in keeping with the United Nations Declarations on the Rights of Mentally 
Retarded Persons, 1971, to which New Zealand is a signatory. This declaration demands that if a 
person is to be restricted then safeguards should be in place to ensure that evaluation of the 
person's capability must be done by experts in the field. Following a disability hearing within 
New Zealand the experts are medical personnel as well as other professionals trained in the area 
of mental illness not intellectual disability. 

The removal of the term that referred to people with intellectual disability from the Mental 
Health (Compulsory Assessment and Treatment) Act, 1992, created another issue. People with 
intellectual disability who were being contained within psychiatric institutions as special 
patients, under the Mental Health Act, 1969, that predated the changes in 1992, were no longer 
under any obligation to stay within hospital settings. As a result, two people with intellectual 
disability who had held the special patient status and had moved out into the community 
committed criminal offences that led to a public outcry, with intellectually disabled people being 
featured in the media as dangerous (Ross, 1994). This led the then Minister of Health, Jenny 
Shipley, to ask for a discussion paper on the need for specific legislation to deal with 
intellectually disabled offenders (Wilson, 1996). As a result, Brookbanks (1995) prepared a 
comprehensive report in which he recommended the development of stand alone legislation to 
meet the needs of intellectually disabled offenders. Within his recommendations he focused 
upon the need that there should be a third party present to assist the person with an intellectual 
disability at the time of police interviewing, such as a friend of the court or guardians. Also 
recommended was that a specialised legal advocacy service be established to train counsel who 
wished to specialise in the area of working with intellectually disabled offenders. In terms of 
provision of care, Brookbanks emphasised that "treatment in the community should be seen as 
the norm" (p. 76). He also stressed the idea of a legislative dispositional conference to assist the 
court in disposition orders. 

The outcome of the Brookbanks paper (Brookbanks, 1995), which was aimed at the care of 
people with intellectual disability who posed a serious risk to others, led to the Intellectual 
Disability (Compulsory Care) Bill-Legislative and Administrative Framework being agreed by 
Cabinet in 1998. The Bill, yet to be introduced into parliament, proposes to provide compulsory 
assessment of people with intellectual disability who are charged with an imprisonable offence; 
who are unfit to plead or convicted of an offence for which the courts believe care would be 
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better than prison. It is also directed at the provision of compulsory assessment and care for 
people with intellectual disability who have not been charged with an offence but are seen as a 
serious danger to themselves or others. The irony of the proposed legislation is, that at the same 
time as the deinstitutionalisation movement has gained international recognition (O'Brien, 
Thesing & Capie, 1999) the New Zealand government is considering a Bill that has the potential 
to incarcerate people in the name of care within settings, although community based, which 
could become places of not only supervision, but restraint and seclusion. Although the release of 
special patients from institutions in New Zealand has fuelled public fear, now resulting in the 
Intellectual Disability (Compulsory Care) Bill-Legislative and Administrative Framework, 
Glaser (1996) uses the work of Endicott (1991) to refute that "former residents of institutions are 
either indulging in a "crime wave" or are being re institutionalised into other facilities such as 
prisons" (p. 197). Glaser makes the point that where community care is failing, leading to 
offending of intellectually disabled people, it reflects the lack of adequate opportunities for 
employment, education, and recreation for people with long histories of institutionalisation on 
returning to the community. Such a viewpoint is in keeping with the concept of disability as one 
of social construction. Offending may, therefore, not be so much associated with people being a 
risk to themselves and others but society letting them down by not providing what Glaser sees as 
the indices of a good community which include maintenance and enhancement of social and 
work relationships, as well as community acceptance and decision making. 

1.5 Incidence of offending in relation to people with intellectual disability 

The incidence of people with intellectual disability who offend is no higher than that of the 
average population (Bright, 1989; Brookbanks, 1995, Webb, 1998). What is higher however is 
the over representation of people with intellectual disability within the prison population. Glaser 
(1996) indicated that the prevalence was three to four times higher than in the community. 
Prevalence figures across countries were reviewed by Cockram, Jackson and Underwood (1992) 
who indicated that 0. 76% of the overall population had an intellectual disability indicated by an 
I.Q. under 70 and significant deficits in adaptive behaviour. When the incidence of people with 
severe and profound disabilities was removed, on the grounds that they were unlikely to commit 
crime, the incidence was approximately 0.6%. Their review of international studies of the 
prevalence of intellectual disability within prisons showed that, in the United States, prisoners 
with an IQ below 70 were 9.5%; that there was no difference between the general population in 
the United Kingdom and the prison population; 2.4% of prison population in New South Wales; 
and 1.1 7% in W estem Australia. In another Australian study the rate was as high as 12- 13 % 
(Hayes & Mcillwain, 1988) where 675 prisoners from 5 New South Wales jails were the focus of 
the investigation. In the recent study commissioned by the Department of Corrections in New 
Zealand the national prevalence of intellectual disability among New Zealand prison inmates was 
between 0.3 and 0.37%. In order to determine this prevalence 273 (6.42%) sentenced inmates 
underwent assessment procedures to determine their adaptive and intellectual functioning. This 
sample was screened across the population of sentenced inmates on a nominated day across all 
prisons within New Zealand. From the screened population which was based upon observations 
of daily functioning, educational history and involvement with disability services only 13 people 
were identified as having an intellectual disability. Webb (1998) also recently conducted a study 
to investigate the prevalence of offending by the recipients of service from IHC New Zealand 
Incorporated where over 3000 people with intellectual disabilities gain support within residential 
settings and a further 2000 gain day services and home support. The findings indicate that the 
overall number of offenders was 2.8 % of the IHC population but 0.02% of the total number of 
New Zealand offenders. In consideration that 2.5% of the New Zealand population were 
convicted of offending in New Zealand in 1994 ,Webb suggests that the findings could indicate a 
relationship between levels of supervision within residential settings and criminal activity. 

Reasons for over representation of offenders with intellectual disability in the prison population 
(Brookbanks; 1995; Cockram, Jackson & Underwood, 1994; Glaser, 1996) include: vulnerable 
characteristics such as impulsivity, suggestibility and desire to please; the assessment and 
investigation techniques used to determine level of functioning within the range of 
investigations; poor communication and lack of understanding and lack of advocacy for people 
with intellectual disability once in the system. 
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1.6 What is known about intellectually disabled offenders 

1.6.1 General characteristics 

6 

There is concurring evidence that intellectually disabled offenders are usually younger than the 
general offender population; that they have a higher recidivism rate; and are more likely to be 
involved in crimes against people, such as sexually offending and arson, as well as property and 
technical offences (Brookbanks, 1995; Day, 1993; Glaser, 1996). Within New Zealand prisons 
(Brandford, 1997), the pattern of offending proved to be different to that of the larger prison 
population with the majority of intellectually disabled young men having participated in violent 
offences as opposed to those of property and drugs, common to the larger prison population. As 
a group of inmates, they were male, commonly New Zealand European or of Pacific Island 
ethnicity with over half being placed in segregated facilities within the prison facilities. From an 
Australian perspective Hayes and Mclllwain (1988) profiled the intellectually disabled offender 
as 

the average age tends to be in the 20's; unemployment is the norm and those who are 
employed have low status jobs; very few received schooling after the age of 16; most are 
single; aborigines are over represented; alcohol is prevalent and related to the offence; 
severe deficits in social and adaptive skills are present, particularly in the area of 
communication and social interaction skills; there is a high prevalence of multiple 
problems, such as psychiatric history, behaviour disorder, sensory deficit or 
communication problems. (p. 40) 

Burgering, Shepherd and Falconer (1997) profile a similar picture of intellectually disabled 
people who have interfaced with the criminal justice system. In drawing from the stories of three 
young men, Oliver's (1990, 1996) concept of disability being socially constructed was illustrated 
through the social deprivation experienced by all three offenders arising from institutionalisation, 
poor school performance and lack of employment opportunities. 

1.6.2. Treatment of intellectually disabled offenders within the criminal justice system 

The characteristic responses of intellectually disabled people, when confronted by the police and 
other professionals at the time of arrest and interview, have been well described by Perske 
(1990), who, arising from his work as an advocate for people with intellectual disability, has 
observed their vulnerability. The stress of interview situations associated with the person's lack 
of understanding of the seriousness of the situation, as well as problems with communication 
arising from their cognitive impairment, has lead to Perske ( 1990) to document one or more of 
the following responses which have: 

• An inordinate desired to please authority 

• The inability to abstract from concrete thought 

• Watching for clues from interrogators to give the right answers 

• Longing for friends 

• Relate best to children and the elderly 

• Bluffing greater competence than one possesses 

• An all too pleasant facade 

• Abhorrence of the term intellectual disability 

• Real memory gaps, short attention span and uncontrolled impulses 

• Quickness to take blame 

• Impaired judgement 

• An inability to understand rights, court proceedings or the punishment 

• Problems with receptive and expressive language 

• An unsteady gait and struggling speech 
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• Exhaustion and surrender of all defences 

(pp. 15-23). 
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A series of similar responses were identified by the Disability Services Commission Board (Mc 
Coy, 1994) in Perth, Western Australia, when it worked with the Justice System to make 
recommendations for better access to justice for people with intellectual disabilities particularly 
when interfacing with the police. Additional concerns were that the person did not want his/her 
family to know they were in trouble; that the person, not realising the seriousness of the 
situation, did not seek help; did not realise that even for a relatively simple offence, he/she will 
have to comply with the justice process of appearing in court; and that the person's disability was 
only recognised after a solicitor had been involved for some time. 

A combination of the characteristics of the person with intellectual disability and an inability on 
the part of professionals to communicate effectively in a way that helps the person understand 
their situation, has led Glaser (1996) to purport that even with attempts to reform the legal 
processes, people with intellectual disability are at risk of being treated unfairly and inhumanely. 
Using the work of Santamour (1986); Ierace (1987); and Garcia and Steele (1988) Glaser 
believes 

that it should be emphasised that intellectually disabled people are often denied appropriate 
rights when interrogated or arrested by the police, are less likely to receive legal 
representation, find difficulties in communicating with their legal advisers, become 
bewildered and intimidated by Court procedures, are more likely to be denied bail, tend to 
be incarcerated (in prisons or institutions) at a younger age, are less likely to appeal against 
their convictions, serve longer sentences when imprisoned, find it difficult to conform to 
prison routines or requirements of community based orders, are less likely to receive 
parole and tend to be abused, harassed and generally mistreated in correctional settings 
(pp. 203-204). 

1. 7 Interventions aimed at promoting justice for people with intellectual disability 

As a means of overcoming communication difficulties and lack of understanding on the part of 
the offender with intellectual disability, a number of innovations have been reported. Within the 
State of Victoria, legislative change has led to police being trained to observe if the person has an 
intellectual disability. 

Police instructions require that an independent third person be present when interviewing 
witnesses, victims or alleged offenders believed to be intellectually disabled. The 
independent third person provides emotional support, ensures the person understands their 
rights and facilitates communication (Community Services Victoria, 1991b). 

The Office of the Public Advocate in the State of Victoria is responsible for recruiting and 
training volunteers to fulfil the role of the Independent Third Party Person who is not seen in an 
advocacy or legal advisory role. They act more as a friend who needs to be independent of the 
investigation but in a position to assist the person to be interviewed fairly and bridge any gaps in 
communication. 

If the person has charges laid within the State of Victoria, following interviewing, a Justice 
Worker from (Community Services Victoria (CSV), 1991c) is assigned to the person to assist 
throughout all stages of the legal and court process that follows. If the person is found guilty, a 
Justice Plan is developed under the Intellectually Disabled Person's Services Act, 1986. A 
number of options are available for offenders, ranging from community based orders, emergency 
based housing providing supported accommodation; supervision by an intellectual disability 
worker within the remand section of Melbourne reception prison; to secure services run by the 
CSV (Community Services Victoria, 1991 a). The justice worker continues to support the person 
when they return to the community with the provision of accommodation, human relations 
counselling and behaviour management. Community Services Victoria operates a Justice 
Advisory Unit which provides advice to all parties involved in the interface between the person 
with an intellectual disability and the criminal justice system. 





O'Brien, Miller-Burgering & Vickery: Interface between people with intellectual disability 8 

There is a growing number of publications throughout Australia to assist the person, families, 
police, lawyers and justice workers. Bright (1989) mentions the work of the Redfern Legal 
Centre in Sydney with regards to availability of published reports and resource materials. This 
centre, in keeping with Brookbanks (1995) suggestion of the need for a legal advocacy service in 
New Zealand, also provides a legal advocacy model where people with intellectual disability can 
access advocates, lawyers with specialised experience and resource material to assist with the 
interface between people with intellectual disability and the criminal justice system. At this 
stage such specialised advocacy is in its infancy in New Zealand with only one example of a 
Justice Action Group (JAG) based in Auckland, which operates with a limited budget, where two 
advocates are available to assist people with intellectual disabilities and their families to find the 
best way through the complexities of the legal and judicial systems. 

Similar to the State of Victoria, the Disability Service Commission Western Australia, which co
ordinates services for people with intellectual disabilities, recommended, as a result of a working 
party, a series of changes to promote justice for people with intellectual disability (Access to 
justice working party, 1996). The recommendations included: 

• that the police training in the areas of disability be increased 

• that an Independent Third Person programme be implemented under the Office of the Public 
Guardian 

• that education programmes, including publications, be offered within the courts for court 
staff and police prosecutors 

• that a Justice Co-ordinator and a Disability Co-ordinator be appointed to co-ordinate, liaise 
and improve the interaction between the police, court staff, Ministry of Justice and the 
Disability Services Commission. 

Changes that have been described to accommodate the needs of offenders with intellectual 
disability are based within an educative framework aimed at increasing the understanding of 
professionals in how to identify and communicate with a person who has special needs. 
Increased understanding as well as advocacy underpin the response to working more effectively 
with people who are intellectually disabled. An example of an intervention that has both an 
educative and advocacy component is provided by the Illawarra Criminal Justice programme 
which is run by the Illawarra Disability Trust, New South Wales, a non-profit community 
organisation. The programme sponsors two services (Shaddock & Shaddock, 1998). The first is 
an Intellectual Expert Assistance Line (IDEAL) which provides 24 hour emergency support for 
people with intellectual disability who become involved with the police. As part of the 
programmes, education and training for police has been provided. The second service 
Intellectual Disability Assistance at Court Service (IDAC), provides trained and experienced 
court support workers who are available to work with the person and families as well as court 
staff, lawyers police and magistrates. Both services were recently evaluated by Shaddock and 
Shaddock, indicating that they had been successful in strengthening access to justice for people 
with intellectual disability. According to Shaddock and Shaddock (1998), the programmes 
overlapped with a growing number of projects within the United States, where the Association 
for Retarded Citizens (ARC) has a federally funded "Access to Justice Project" that provides 
advocacy, police training, court and justice training, case management co-ordination and 
alternative sentencing strategies and assessment. 

1.8 Attitudes towards people with intellectual disability 

Glaser (1996) supports the need for changed attitudes towards people with intellectual disability 
based on the fact that, within the State of Victoria, it is people with intellectual disability that use 
the Office of the Public Advocate the most to have injustices investigated. He is mindful of the 
UN Declaration of Rights of Mentally Retarded Persons, 1971. Areas covered are the right to be 
treated with dignity and humanity, live as normally as possible, free from exploitation, abuse, 
and degrading treatment, to exercise ordinary civil, political and economic rights, to be provided 
with information about rights to privacy and to be entitled to care and treatment in accordance 
with the same standards as other disabled or ill people. With this in mind, he stressed that 
professionals need to decide whose agent they are, as often the people with intellectual disability 
will not be able to advocate for themselves. His concern, however, is whether professionals can 
be free of societal attitudes to such people in order to advocate for them. Such thinking is in 
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keeping with the work of Wolfensberger (1998) who believes that people with intellectual 
disability are devalued in society for their difference and that the public carry sub conscious 
images of them that determine their reaction and behaviour, such as the personbeings an object 
of pity, is childlike, subhuman, harmful, sick and "alien like". 

As a means of overcoming devaluation and the way in which people with intellectual disability 
are perceived, Wolfensberger (1983) promotes the theory of social role valorisation (SRV), 
originally introduced as normalisation in the 1970's. The latter name was abandoned as it was 
not Wolfensberger's intention that people be made normal but rather, as suggested by the theory 
of social role valorisation, that people be given the opportunity to have their image enhanced and 
in turn, through a cyclic relationship, their competencies. The principle of normalisation is often 
misinterpreted to mean that offenders with intellectual disability should be treated the same as 
other offenders (Brookbanks, 1995; Osman, 1998). Exposing people to the same alternatives 
without consideration of their needs wasn't intended by Wolfensberger. Instead, normalisation/ 
SRV implies that interventions and opportunities are created and developed in a coherent way to 
ensure that the competencies and image of people with intellectual disability will be enhanced. 
Ignoring the special needs of offenders with intellectual disability arising from their lack of 
understanding and communication, is alien to the philosophy of normalisation and that of social 
role valorisation. 

Opportunities need to be made available to professionals working in the criminal justice system 
to explore their attitudes to not only intellectually disabled people but all marginalised groups if 
decision making is not to be effected by devaluation, which Wolfensberger ( 1998) sees as 
attributing low or negative value to another person who is seen as being of lesser worth. In 
relation to attitudes, a study in Australia by Cockram, Jackson and Underwood (1994) reports 
that, where service workers, police, judges, prison officers and community correction officers 
were asked to complete a questionnaire in which they rated their attitudes to the characteristics 
of, and to working with people with intellectual disability in the criminal justice system, 
respondents believed that some compensatory strategies needed to be implemented if the rights 
of people with disability were to be protected. They also indicated that the services available for 
such people were inadequate and that people were at a considerable disadvantage when coming 
into contact with the system. 

Examples of compensatory mechanisms in the United Kingdom have been reported by Burney 
and Pearson ( 1995) in relation to a court based diversion scheme for mentally disordered and 
mentally handicapped offenders with emphasis on use of community services. Inter-agency 
panels were set up to assist with assessment and service provision as part of the diversion 
scheme. Also, panels of volunteers were set up to support the person at the early stage of 
identification. In the United States, an example of a diversion scheme specifically for people 
with intellectual disability was that of Project Chance and Project Action (Briscoe, 1994) where, 
through the support of the Association of Retarded Citizens (ARC), offenders were diverted to a 
programme where life skill goals were worked towards within a case management framework. 

1.9 Conclusion 

In introducing the study, its purpose and selected literature relevant to the investigation have 
been presented. The methodology now follows, which outlines how insights into the perception 
of the police, lawyers, and forensic nurses in New Zealand were gained as well as the 
development of five case studies. Both methods of data collection were aimed at answering 
questions that have been raised throughout this introductory chapter. It appears pivotal, if justice 
is to be achieved for people with intellectual disability, that insight is gained into how 
professionals perceive what constitutes intellectual disability; what difficulties, if any, they 
encounter in their professional roles in dealing with such people; how they could be assisted to 
be more effective; what their attitudes towards people with intellectual disability are and what 
training and resources they would like in order to understand what is implied by the interface 
between people with intellectual disability and the criminal justice system. 
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CHAPTER2 

Methodology 

2.1 Introduction 

10 

The methodology that was used to gain insight into how people with intellectual disability were 
perceived and treated within the criminal justice system is described below. How the different 
groups of people that participated in the study were selected, approached and how information 
was collected, is outlined. A description of the tools that were used to gather data is given as well 
as how the data was coded and analysed. 

2.2 Design of study 

The design of the study comprised a survey as well as a series of case studies. The survey 
consisted of a questionnaire which was distributed across police, lawyers and forensic nurses. It 
was chosen as a means of obtaining a wide coverage of opinion in a stabl, consistent and uniform 
manner (Sarantokos, 1993). As a means of gaining further insight into the lived experience of 
people with intellectual disability who have interfaced with the criminal justice system, a case 
study approach was taken where the person's experience was examined through in depth 
interviewing (Marshall & Rossman, 1995) and triangulated with the perceptions of both a 
family/staff member and the lawyer who assisted the person throughout their last criminal 
charges and court appearances. 

2.3 The research team 

The core research team consisted of three personnel, a member, who at the start of the project 
was employed as a policy advisor with the NZ Police and moved to work with the Department of 
Corrections throughout the project; a second member is a Principal Lecturer at the Auckland 
College of Education, where she co-ordinates a degree programme in the area of Human Services 
and a third person, trained in the area of human services, was employed as a research assistant 
under the grant from the Law Foundation. The research office was based at the Auckland 
College of Education from where the various research tasks were planned, implemented and 
reviewed. Where needed, other personnel joined the research team on a sessional basis to assist 
with coding and reliability checking. Further, a consultant on design and statistical analysis was 
made available through the Auckland College of Education. 

2.4 Survey 

2.4.1 Participants 

Front line police officers; criminal lawyers and forensic nurses participated in the completion of 
the questionnaire. Their details and how they were selected is outlined below as well as how the 
questionnaire was distributed to them. 

1. Front line police officers 

Police National Headquarters (now the Office of the Commissioner) collaboratively planned the 
sampling procedure for this group of participants. Lists of work addresses of police were 
forwarded to the research office. The front line staff of police in four major cities, Auckland, 
Wellington, Christchurch and Dunedin were randomly selected on a one in five basis from a 
police data base. The number of questionnaires sent out by post from the research office to the 
respective areas were 216. The return rate from the respectively areas was: 43, Auckland; 15, 
Wellington; 10, Christchurch and 3, Dunedin. In relation to position in the service, the large 
majority of participants were constables 56 (80%), followed by 9 (13%) who held sergeant 
positions, 3 ( 4%) were detective constables, 1 (1 %) was a detective and two did not indicate. 
The sample group represented a cross section of positions that were active in the front line. 
These were prosecutions, watch house, traffic units, crime units, team policing, general duties 
(incident patrol) and community constables. 
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The ratio of male to female police officers was 51 to 20. Their ages ranged from 20 to 59 years 
with 31 falling in the range of 20-39 years; 31, 30 to 39 years; 7, 40 to 49 years and 2 in the 50 to 
59 age range. Overall the largest ethnic majority for the police participants was that of 
European/Pakeha with 64 (93%) followed by 2 who were Maori (3%), 1 Cook Island Maori (1 %) 
and 1 Chinese (1 %) participant. Three people failed to indicate ethnicity. With relation to length 
of employment the largest majority of participants 22 (31 % ) had been in the Police between 1-5 
years, followed by 18 (25%) who indicated between 6-10 years; under a year came next with 11 
(15%), followed by 9 (13%) between 11-15 years; 6 (8%) between 16-20 years and 5 (7%) over 
21 years. Prior to their present position only 10 (14%) had had any experience in the health and 
disability area. 

Each questionnaire was accompanied by an information sheet ( see Appendix Ai), which outlined 
that the respondent did not have to identify themselves but that each copy was coded with a 
number that related to their address, to assist the Research Office to follow up on unreturned 
questionnaires. As the questionnaire was, therefore, not totally anonymous, participants were 
asked to sign a consent form (see Appendix B) that was detached from the questionnaire on 
receipt at the Research Office. A second round was sent out to those police who had not returned 
the questionnaire. This led to an overall total of 71 giving a return rate of 33% for the police 
respondents. This response rate is in keeping with expected response rate of mail surveys which 
can range between 20 to 40% (Nachmias & Nachimas, 1981). 

2. Criminal lawyers 

New Zealand Law Societies at a district level collaboratively worked with the Research Office in 
the planning of a sampling procedure. One in five criminal lawyers within the Auckland (64), 
Wellington (32), Christchurch (34) and Dunedin (10) areas had questionnaires distributed to 
them making a total of 140 lawyers. The distribution was done through the district law society 
offices with the questionnaire being returned directly to the Research Office. A stamped 
addressed envelope was provided. The overall return rate for the respective areas were 26 (43%) 
for Auckland; 18 (30%) for Wellington; 11 (18%) for Christchurch and 6 (10%) for Dunedin. In 
relation to position in the legal profession 30 (49%) identified themselves as solicitors; 28 (46%) 
as both a barrister and solicitor and 3 (5%) as a barrister only. 

The ratio of male to female lawyers was 32 to 28. Their ages ranged from 20 to 59 years with 5 
(8%) falling in the range of20-29 years; 16 (26%), 30 to 39 years; 30 (49%), 40 to 49 years and 
10 (16%) in the 50 to 59 age range. Overall the largest ethnic majority for the lawyer 
participants was that of European/Pakeha with 54 (90%) followed by 1 who was Maori (2%), 1 
Samoan (2%) and 3 Fijian (5%) participants. Two people failed to indicate ethnicity. With 
relation to length of time worked as a lawyer the largest majority of 19 (31 %) participants had 
been in the law between 6-10 years, followed by 17 (28%) who indicated between 11-15 years; 
over 21 years came next with 9 (15%) followed by 8 (13%) between 16-20 years; 5 (8%) 
between 1- 5 years and 3 (5%) under 1 year. Prior to their present position only 12 {20%) had 
had any experience in the health and disability area. 

Each questionnaire was accompanied by an information sheet (see Appendix Aii), which 
outlined that the respondents did not have to identify themselves but that each copy was coded 
with a number that related to their address to assist their District Law Society to follow up on 
unreturned questionnaires. As the questionnaire was therefore not totally anonymous 
participants were asked to sign a consent form (see Appendix Bi) which was returned to their 
District Law Society while the questionnaire was sent directly to the Research Office. The 
Research Office then worked with the respective law societies which handled the follow up of 
unreturned questionnaires. This was done by either sending out a second round of questionnaires 
or making contact by phone to see if people would like another questionnaire forwarded to them. 
The total of questionnaires from the lawyers was 61 making an overall return rate of 44%. 
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3. Forensic nurses 
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Regional Psychiatry Forensic Service managers worked collaboratively with the Research Office 
in the planning of a sampling procedure and it was agreed that all 12 forensic nurses, working as 
court liaison officers throughout New Zealand, would be invited to participate. The managers 
sent out the questionnaires with a return stamped addressed envelope to the Research Office. Of 
the twelve forensic nurses who worked in the courts in New Zealand six agreed to participate. 
The overall return rate for the respective areas were 2(33%) for Auckland; 2 (33%) for 
Wellington; 1 (17%) for Christchurch and 1 (17%) for Dunedin. In relation to their position 4 
(67%) identified themselves as nurses; 1 (17%) as a charge nurse and 1 did not indicate. 

The ratio of male to female nurses was 4 to 2. Their ages ranged from 30 to 59 years with 2 
(33%) falling in the range of 30-39 years; 3 (50%), 40 to 49 years and 1 (17%) in the 50 to 59 
age range. The largest ethnic majority for the forensic nurse participants was that of 
European/Pakeha with 4 (67%) followed by 1 who is Maori (17%), and 1 Chinese (17%) 
participant. With relation to length of time worked as a forensic nurse, 2 (33%) participants had 
been in the profession between 6-10 years, followed by 2 (33%) who indicated between 11-20 
years; and over 21 years came next with another 2 participants (33%). Prior to their present 
position all 6 {100%) had had experience in the health and disability are, ranging from 1 to 21+ 
years. 

Each questionnaire was accompanied by a consent form (see Appendix B) and an information 
sheet (see Appendix Aiii), which outlined that the respondent did not have to identify themselves 
but that each copy was coded with a number that related to their address to assist the follow up 
on unreturned questionnaires. The Research Office made contact with the respective regional 
psychiatry forensic service managers, who followed up on those nurses who had not returned the 
questionnaire. The overall return rate of the total number of 12 questionnaires that were sent out 
was 50%. 

2.4.2 Description of the questionnaire 

The postal questionnaire had five sections entitled: 
• meeting a person with intellectual disability; 
• working with people with intellectual disabilities that come before the criminal justice 

system; 
• attitude statements; . 
• resources and training; 
• biographical details. 

Excluding the biographical details, the questionnaire consisted of 34 questions, 18 of which were 
closed and 12 open and four a combination of both. In relation to the attitude statements that 
comprised questions 18 and 21, these statements had been adapted from Cockran, Jackson & 
Undersood (1994). Permission for their use was granted by Judith Cockran, Edith Cowan 
University, Joondalup Campus, Western Australia. In the attitude statement, questions 21 (6), 21 
(13) where an opinion was sought on how professionals reacted to people with intellectual 
disability, the same question was asked but written to reflect the profession of the respondent, 
that is, police, lawyers or forensic nurses. For a copy of the questionnaire that was distributed to 
lawyers see Appendix C. The police and forensic nurse questionnaires followed exactly the 
same format. 

2.4.3 Piloting of the questionnaire 

The questionnaire was piloted on a group of 30 police in Whangarei, a provincial city north of 
Auckland. The questionnaires were distributed through the Northland Police Headquarters and 
after a three week period, a focus group was run in Whangarei, where two members of the 
research team asked a group of front line police if there were any difficulties in filling out the 
questionnaire. Twenty of the thirty questionnaires were returned. Participants spoken to felt that 
the questions were easy to understand and respond to. This perception, coupled with an analysis 
of their written responses, resulted in no changes being made to the original questions. 
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2.4.4 Coding of the questionnaire data 

In order to code for the content categories in the open questions twenty two returned 
questionnaires were examined. In relation to the overall response rate of 13 8 returns with 51 
percent coming from the police, 44 percent from the lawyers and four percent from the forensic 
nurses, the following numbers of questionnaires across the respondent categories were randomly 
chosen from which content categories were developed: 10 from the police; 10 from the lawyers 
and two from the forensic nurses. All twenty two questionnaire returns were analysed for 
content categories in relation to the open ended questions. 

Using the content categories developed, the same 22 questionnaires were coded by two members 
of the research team. Their coding reliability ranged from 66 to 100% with a mean of 84%. 
Following the reliability checking the same member coded the rest of the questionnaires. 

2.4.5 Analysis and presentation of the questionnaire data 

The responses to the closed categories as well as to the content categories were numerically 
coded and entered onto an excel spread sheet and then analysed for frequencies using SPSS 
advanced statistics 7.5 (SPSS, 1997) statistical programme. For questions 14, 15, 18 and 21 
where responses were coded using a Likert Scale, the responses were statistically analysed using 
a series of one way analyses of variance with independent samples. Once analysed, the findings 
were presented in both descriptive and tabular form. 

2.5 Case studies 

Two human service organisations for people with intellectual disabilities as well as a justice 
advocacy group were asked to forward information sheets (see Appendix A(iv)) to any person 
they knew was intellectually disabled and had been involved with the Criminal Justice System, 
within the last 12 months, inviting them to participate in the research project. A search was 
instigated for 10 people but produced only five that were interested in participating. A sixth 
person indicated a willingness to take part but at the start of the interview became distressed on 
discussing the issues and decided not to continue with the project. Following the distribution of 
the letters of invitation, the human service and advocacy agencies indicated to the research office 
where people had agreed to participate. These people were then approached by a member of the 
research team to set up a time to meet for an interview as well as to gain approval for their family 
members to be contacted. In some situations, the human service agency had already put this to 
the family members (see Appendix Av for a copy of the family information sheet). Where the 
person did not have current family connections, he was asked to nominate an advocate or staff 
member who had been supportive to him throughout his last court case. On interview, it was 
checked with both the person and family member if they approved that the lawyer, involved in 
the situation be approached to be interviewed (see Appendix Avi for Information Sheet). 

The design of the case studies was to triangulate the perceptions of the person, their family 
member, staff or advocate and the lawyer involved in describing the experience of interfacing 
with the criminal justice system. By comparing and contrasting the perceptions of the three 
participants to the same situation, enabled a fuller picture of the interface between the person and 
the criminal justice system to be described (Sarantokos, 1993). The interviews were semi
structured and probes were used to accommodate the individual experience of each participant. 
The interviewer worked from an interview guide but, dependent upon the interviewee's 
responses, there was freedom to determine the content of questions and their order (Sarantakos, 
1993, p.182). 
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2.5.1 Participants 

A cluster of three participants participated in each of the five case studies. The five focus people 
for each of the respective clusters were young men between the ages of 20 and 35 years. All had 
or were receiving services from agencies funded to support people with intellectual disability. 
Three of the men lived in human service settings at the time of the study. Two of the men lived 
in the same group home which formed part of the residential services for a large agency while a 
third person lived with a small trust, also in a group home. At the time of the search a fourth 
person was using residential services of another agency funded to provide services for people 
with intellectual disability. By the time he was interviewed he had returned home to live with 
his parents. The fifth person was living within a supportive, caregiving family situation and was 
under direction to stay there by the courts. 

In terms of the family members that were interviewed, for one of the five men both parents 
participated, for a second his grandmother, for the third his father and stepmother and for the 
fourth person, in substitute for family, a staff person. The staff member interviewed was 
considered to have given substantial support to the person throughout the situation that brought 
him to interface with the criminal justice system. For a fifth person, the husband and wife of the 
care giving family he lived with at the time of the last crime, were interviewed. 

Of the four lawyers interviewed, three were male and one female and one was interviewed 
respectively for two of the people. 

2.5.2 Description of guided interviews 

1. People with intellectual disabilities 

All five interviews with people with intellectual disability were conducted within the residential 
setting that they lived. For three participants this was within a human service setting, while the 
fourth was within the family home and the fifth where the person boarded. The three participants 
in human service settings and the one person boarding are still living in the same place. The 
participant who was living at home has since left after further problems and is currently living 
independently. 
The interviews were conducted by the member of the research team who had extensive 
experience in interviewing people. The interviews, on average, took one hour to complete. All 
interviews were audiotape recorded. Each participant had the audio equipment shown and 
explained to them. Each was allowed to practice talking into the microphone and having their 
words played back to them. 

Each participant was provided with a pseudonym, two of which were chosen by the respective 
individuals. Each participant was asked for their consent to the interview talcing place and being 
tape recorded. A consent form was given to the person to read. If they could not read, the 
content of the form it was read out to them. Each person was then asked what the content meant. 
If there was any difficulty in understanding the content this was explained further. The form was 
not to be signed until the researcher was satisfied that the participant understood the issues and 
the process. All participants agreed to partake in the interviews. 

Each participant was given the opportunity to have a support person present. This was offered 
both at the setting up of the interview times and at the start of the interview. Each participant 
was in a situation where family or staff were available if required. Of the five participants two 
chose to have a support person present. This was the same staff person for both participants. 
Prior to the interview starting the types of questions were outlined. Each participant was given 
clear instructions that if at any time it became too hard to talk about what had happened and/or 
they wished to stop the interview they could do so. 

The interview guide broke into the four areas outlined below. The questions were left open to 
the interviewer but the guide indicated the areas to be probed. 
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• Details of age and gender and current accommodation 
• Last crime 

* events leading up to it 
* police involvement 
* court action 
* support persons' involvement 
* lawyer involvement 
* feelings 
* understanding of the law and process 
* communication issues 

• First crime - as above 
• Any advice they wished to give people with intellectual disabilities when interfacing with 

the criminal justice system. 

2. Families/advocates 

The same research team member who conducted the interviews with the people with intellectual 
disability conducted the interviews with family/staff members. All five interviews took on 
average one and a half hours to complete. Four of the interviews took place at the person's 
residence. A fifth, due to ease of access for both persons, took place at the Research Office. 

The interview guide covered the same four sections as for the people with intellectual disability 
as well as a fifth to cover other issues. The questions were left open to the interviewer but the 
guide indicated the areas to be probed as outlined below. 

• Details of relationship to person with intellectual disability 
• Last crime 

* when informed and by who 
* involvement with police 
* involvement with lawyer 
* involvement in court 
* understanding of legal process 

• First crime - as above 
• Advice for families when interacting with criminal justice system 
• Other issues 

3. Lawyers 

A different member of the research team conducted the four lawyer interviews. A fifth was 
planned but owing to the serious illness of the lawyer who had agreed to participate, the 
interview was cancelled. All interviews were administered at the work place of the lawyer and 
took, on average, one hour to complete. 

The interview guide covered the following five areas. The questions were left open to the 
interviewer but the guide indicated the areas to be probed. 

• Details of relationship to the client 
• Extent of lawyer involvement in the last crime 
• Communication difficulties 
• Level of support required 
• Costs and benefits of the overall experience for the person and the lawyer 
• Advice for the legal system in relationship to the interface with people with intellectual 

disabilities. 
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2.5.3 Piloting of the interview schedules 

Interview schedules were separately piloted with a person who had come before the criminal 
justice system, his lawyer and advocate. At the time of piloting, the questions were more 
extensive covering of the life history of the person including aspects of childhood, schooling and 
work history. It was considered, following the piloting, that it would be more appropriate to get 
insight into the events surrounding the last crime rather than an overall history of the person who 
had became involved in crime. This change was influenced by the fact that the person with 
intellectual disability had difficulty remembering details of his earlier years which were also not 
known to his lawyer. 

2.5.4 Coding and analysis of interview schedules 

One member of the research team read three transcripts of interviews of the people with 
intellectual disabilities, following which a series of headings were developed that reflected the 
content areas of the interview responses. These covered: personal details, accommodation, crime 
committed, police involvement, jail, court involvement, lawyer involvement, support 
involvement, staff involvement, feelings, insight into self, communication, advice and family 
involvement. In tum, these headings were divided into sub sections. The transcripts of three 
participants who were intellectually disabled were then separately coded against the headings by 
the two other team members to check for the viability of the content categories. As a result, 
some modifications including the addition of new categories were made. See Appendix D for a 
more detailed account of the coding schedule. One of the researchers then coded all the 
interview schedules, using the same coding categories for the lawyer and family transcripts. 

Once coded, the material that related to the same content areas was used to write an account of 
the person's involvement within the criminal justice system. Where all three participants had 
commented about the same content areas, their perceptions were compared and contrasted within 
the context of the case study. The case studies are written as separate narratives that examine 
details and perceptions surrounding the person's first and last crimes. Following the writing of 
the case studies, they were sent out to all participants to verify the content and to check that 
confidentiality had been honoured. Where the person had difficulty reading he was asked to 
nominate a support person to assist with verifying the detail of the recorded events. Several 
participants returned the transcripts for modification of details. 

2.6.5. Conclusion 

Within this chapter the method of how the interface between people with intellectual disability 
and the criminal justice system worked has been described. The findings are now presented in 
the following two chapters which respectively examine the survey results and present the 
individual case studies as well as a thematic analysis of their content. A summary of these 
findings has been distributed to all participants. 
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CHAPTER THREE 

Survey findings 

3.1 Introduction 

In this section, the findings of the survey will be reported under the headings that were 
used within the questionnaire, that is: Meeting with a person with intellectual disability; 
Working with people with intellectual disabilities that come before the criminal justice 
system; Attitude statements; and Resources and training. Within each section, the major 
findings will be described and presented in full in tabular format. At the conclusion of 
each section, a summary of the findings will be presented. Where the number of 
respondents is less than the number indicated in the methodology (Police = 71 
respondents; Lawyers = 61 respondents; and Forensic Nurses = 6 respondents), it is 
indicative of missing data where respondents either chose not to answer that particular 
question or it was a question that they had been directed not to answer owing to a 
previous response, indicating that it was not appropriate to their experience. The only 
questions where a full sample of participants could have been expected across all three 
groups were questions 1, 2, 6, 7, 18, 19, 20, 21, 22, 28, 29, 30, 33 and 34. 

Throughout the chapter, where numbers and frequencies are referred to, when 
distinguishing the police (P), lawyer (L) and forensic nurse (FN) responses, the capitalised 
letters, as indicated, are used when findings are recorded within a bracketed format. 

3.2 Part One: Meeting A Person With Intellectual Disability 

3.2.1 Defining the term intellectual disability 

When the police, lawyers and forensic nurses were asked what the term "intellectual 
disability" means, the most common category that emerged for the police and lawyers was 
that oflower than normal intelligence (P: 33, 47%; L: 36, 60%) with the second being that 
of cognitive impairment (P: 22, 31 %; L: 27, 45%). Forensic nurses, similarly, chose these 
categories with that of cognitive impairment having a higher rating (5, 83%) than that of 
lower than normal intelligence (3, 50%). Fifteen (21 %) of the police respondents linked 
mental disorder to intellectual disability in comparison to 2 (3%) of the lawyers. This may 
be related to the fact that modules presented as part of the police training, combine 
content on mental disorder and intellectual disability (N.Z. Police Training College, 
1998). Further, it could also reflect that police are involved in initial action situations 
where they may have encountered people who have had a dual diagnosis of intellectual 
disability and mental illness. 

Similar to mental illness, a higher proportion of police (10, 14%) indicated that 
intellectual disability was associated with learning disability than the lawyers (2, 3%). 
See Table 3 .1 for a range of other defining characteristics indicated at much lower 
frequencies. 
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Table 3.1 
Meaning of intellectual disability 

Police (N=70) Lawyers (N=60) Forensic Nurses (N=6) 
Meaning 

Lower than normal 
intelligence 

Cognitive impairment 

Mental illness/ 
impairment 

A learning disability 

Condition that requires 
assistance 

Brain injury 

Genetic/congenital 
condition 

Unable to understand 
consequences 

Condition arising from 
illness or disease 

Social/interpersonal 
disadvantage 

N % 

33 47 

22 31 

15 21 

10 14 

4 6 

3 4 

2 3 

1 1 

0 0 

0 0 

N % N % 

36 60 3 50 

27 45 5 83 

2 3 0 0 

2 3 0 0 

0 0 0 0 

5 8 0 0 

3 5 1 17 

2 3 0 0 

1 2 0 0 

0 0 1 17 

18 
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3.2.2 Meeting a person with an intellectual disability 

Close to 100% of respondents stated that they have met a person with an intellectual 
disability (P: 68, 96%; L: 60, 98%; FN: 6, 100%). When asked where they had met that 
person, almost 100% had met within their present occupation (P: 63, 93%; L: 57, 95%; 
FN: 6, 100%). This pattern is mirrored to a lesser degree in their personal lives (P: 51, 
75%; L: 43, 72%; FN: 3, 50%) (see Table 3.2). 

Table 3.2 
Where people met a person with an intellectual disability 

Police (N=68) Lawyers (N=60) Forensic Nurses (N=6) 
Where met 

Present occupation 

Personal life 

Previous occupation 

Other (School, social 
situations) 

N 

63 

51 

27 

3 

% N 

93 57 

75 43 

40 13 

4 1 

% N % 

95 6 100 

72 3 50 

22 4 67 

2 2 33 

When the respondents were asked what they remembered about their last meeting 
with a person with an intellectual disability within the work place, three key 
characteristics emerged. These were: 

• the behaviour of the person (P: 39, 62%; L: 18, 32%; FN: 2, 33%) 
• the way they communicated (P: 20, 32; L: 27, 47% FN: 2, 33%) 
• their personal characteristics (P: 10, 16; L: 10, 18%; FN: 2, 33%). 

The fourth highest categories for the police and lawyers concerned less than 10 
percent of the respondents. They were child like memories for the police (7, 11 %) and 
a happy disposition for lawyers ( 4, 7%) (see Table 3.3). 
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Table 3.3 
Memories of the last meeting with a person with an intellectual disability within the 
work place 

Police (N=63) Lawyers (N=57) Forensic Nurses (N=6) 
Memory 

N % N % N % 

Behaviour 39 62 18 32 2 33 

Communication 20 32 27 47 1 17 

Personal characteristics 10 16 10 18 2 33 

Child like 7 11 1 2 0 0 

Happy disposition 5 8 4 7 0 0 

Personal assistance 
required 3 5 1 2 1 17 

Crime committed 2 3 3 5 1 17 

Inability to instruct 2 3 3 5 1 17 

Brighter than expected 1 2 0 0 0 0 

Learning difficulties 0 0 2 4 0 0 

Other (unaware of 
seriousness of situation, 
lack of resources, size, 
poor hygiene) 7 11 1 2 0 0 

In comparison, when respondents were asked what their memories of the last time they 
had met a person with an intellectual disability in their personal life were, behaviour was 
still the most marked characteristic for the police (35, 69%) with that of a happy 
disposition for the lawyers (12, 28%). These characteristics were reversed in relation to 
the second highest frequencies for the police and lawyer respondent groups. A happy 
disposition was indicated by 18 (35%) of the police and behaviour by 10 (23%) of the 
lawyers. For the forensic nurses, both communication (2, 67%) and personal 
characteristics (2, 67%) were indicated. 

Of note, communication as a characteristic was indicated by less than half or more of all 
three respondent groups when compared to their work place memories (P: 10, 20%; L: 
10, 23%; FN: 2, 66%) (see Table 3.4). This may be related to the fact that within the 
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work place the situation is more stressful, arising from the person being "in trouble" with 
the law and the need for professionals to move the situation to the next stage. Another 
interesting feature is that the number of lawyers who indicated child like characteristics 
increased from one (2%) in a work situation to 10 (23%) in the personal situation. This 
may also indicate a more relaxed approach outside of the pressures of the work scene. 

Table 3.4 
Memories of the last meeting with a person with an intellectual disability on a 
personal basis 

Police (N=51) Lawyers (N=43) Forensic Nurses (N=3) 
Memory 

N % N % N % 

Behaviour 35 69 10 23 1 33 

Happy disposition 18 35 12 28 0 0 

Communication 10 20 10 23 2 67 

Personal characteristics 5 10 5 12 2 67 

Child like 5 10 10 23 1 33 

Leaming difficulties 1 2 2 5 1 33 

Personal assistance 
required 1 2 1 2 1 33 

Inability to instruct 1 2 0 0 0 0 

Bright 1 2 0 0 0 0 

Other (unaware of 
seriousness of situation, 
poor quality oflife) 3 6 2 5 1 33 
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3.2.3 Understanding what causes intellectual disability 

When the three groups of respondents were asked if they knew what caused intellectual 
disability, over 60% of all groups gave a positive response (P: 47, 66%; L: 47, 77%: FN: 
6, 100%) (see Table 3.5). In terms of specific causes, the major category given across all 
three respondent groups was that of genetic factors (P: 37, 79%; L: 34, 72%; FN: 5, 83%), 
followed by accident after birth for the police (35, 74%) and lawyers (26, 55%) (see Table 
3.6). The second highest category for the forensic nurses was that of the birth process (P: 
4, 67%) which was similarly noted by 14 (30%) of the lawyer respondents. See Table 3.5 
for other causes indicated by the respective respondent groups which, although thinly 
spread in terms of frequencies, are in keeping with what is generally accepted as causes of 
intellectual disability. It is interesting that substance abuse has been indicated (P: 4, 9%; 
L: 4, 9%), particularly with the advancement in diagnosis of Fetal Alcohol Effect and 
Fetal Alcohol Syndrome. 

Of note, two (4%) police and four (9%) lawyers indicated that factors causing intellectual 
disability were related to mental illness which could relate to the respondents experience 
with people who have a dual diagnosis or, alternatively, limited understanding of what 
differentiates intellectual disability from mental illness. 

Table 3.5 
Knowledge of what causes a person to have an intellectual disability 

Cause of intellectual 
disability 

Yes 

No 

Police (N=71) Lawyers (N=61) Forensic Nurses (N=6) 

N 

47 

24 

% 

66 

34 

N 

47 

14 

% 

77 

23 

6 

0 

N % 

100 

0 
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Table 3.6 
Specific causes of intellectual disability 

Police (N=47) Lawyers (N=47) Forensic Nurses (N=6) 
Causes 

N % N % N % 

Genetic factors 37 79 34 72 5 83 

Accident after birth 35 74 26 55 3 50 

Environmental factors 9 19 10 21 3 50 

Birth process 6 13 14 30 4 67 

Chemical 6 13 1 2 2 33 

Hypoxia 5 11 4 9 2 33 

Substance abuse 4 9 4 9 3 50 

Mental illness 2 4 4 9 0 0 

Developmental 0 0 0 0 1 17 

3.2.4 Summary 

In summarising this section of the findings on meeting a person with an intellectual 
disability; the following outcomes have been described: 

• A range of understandings of the term "intellectual disability" was evident from the 
responses of the police, lawyers and forensic nurses. Overall intellectual disability 
was seen as an impairment within the individual associated with cognition, 
communication, behavioural and learning difficulties. 

• A small minority of police linked intellectual disability with mental illness. This may 
be as a result of confusion between the two disabilities arising from dealing with 
people with dual diagnosis or training received. 

• Nearly all the respondents had had contact with a person with intellectual disability 
both in their work place and personal life. 
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• In terms of the memories of the last interaction with a person with an intellectual 
disability, police and lawyers highlighted behaviour and communication as the two 
key characteristics from their work-based experience, whereas in their personal life, a 
happy disposition was emphasised. In the work setting, forensic nurses identified 
behaviour and personal characteristics, compared with communication in the personal 
setting. 

• The most identified cause of intellectual disability, with nearly three-quarters of each 
group listing it, was genetic factors. The next most frequent grouping was accident 
after birth, environmental factors and the birth process. 

3.3 Part Two: Working With People With Intellectual Disabilities That Come 
Before The Criminal Justice System 

3.3.1 Level of contact with people with intellectual disability 

Forty seven (66%) of the police and 47 (77%) of the lawyers as well as all the forensic 
nurses had had contact with a person with intellectual disability within the last 12 months. 
It is not unexpected that forensic nurses had a high response rate. They are based in the 
courts and have a greater likelihood of coming into contact with people with intellectual 
disability in response to lawyers, seeking support in how to communicate with their 
clients, as well as Judges requesting their involvement in assessments. Of surprise and 
concern, however, is the high response rate from both police and lawyers, that is over half 
of the total police respondents and three quarters of the lawyers. 

When analysing further the frequency of contact and number of people with intellectual 
disability that the participants had had contact with over the last twelve months, (see 
Table 3.7), it appeared that 18 (51 %) of the 35 police that responded had non-regular 
contact, that is, either within a 3, 6 or 12 month period and 17 ( 49%) had contact at least 
on a weekly or monthly or six weekly basis. Lawyers had a similar pattern with 32 (67%) 
of the 48 that responded having contact over 3, 6, or 12 month period and 15 (31 %), either 
weekly or monthly or on a six weekly basis. Forensic nurses were split equally between 
every month (3, 50%) and every three months (3, 50%). 

Table 3.8 examines the number of persons with intellectual disability that the three 
participant groups had interacted with in a professional capacity over the last twelve 
months. The highest frequencies for the police (19, 54%) and the lawyers (25, 52%) were 
between one and four people. For the forensic nurses, the highest was between 5-9 people 
(3, 50%). Overall, the numbers were not large, however, 5 (14%) of the 35 police 
respondents and 3 (6%) of the 48 lawyer respondents indicated they had dealt with more 
than 15 people with intellectual disability over the last twelve months. 
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Table 3.7 
Frequency of dealing with a person with intellectual disability 

Police (N=35) Lawyers (N=47) Forensic Nurses (N=6) 
How often 

N % N % N % 

Every week 7 20 4 8 0 0 

Every month 3 9 8 17 3 50 

Every 6 weeks 7 20 3 6 0 0 

Every 3 months 8 23 14 29 3 50 

Every 6 months 7 20 12 25 0 0 

Every 12 months 3 9 6 12 0 0 

Table 3.8 
How many people with an intellectual disability have you seen? 

Police (N=35) Lawyers (N=47) Forensic Nurses (N=6) 
How many 

1-4 

5-9 

10-14 

15+ 

No response 

N 

19 

8 

3 

5 

0 

% 

54 

23 

9 

14 

0 

N 

25 

9 

9 

3 

1 

% 

54 

20 

20 

7 

2 

1 

3 

1 

1 

0 

N % 

17 

50 

17 

17 

0 
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3.3.2 Procedures that police, lawyers and forensic nurses have been involved with. 

As would be expected, there was a large variety of types of involvement between and 
within the three respondent groups (see Table 3.9) when asked to indicate the types of 
procedures they had been involved with in relation to a person with an intellectual 
disability. 

1. Police 

The majority of procedures that police were involved in springs from their interaction 
with people with intellectual disability, arising from their role of attending incidents that 
occur in the community. The main areas of involvement were: interviewing (23, 64%); 
solving situations in the community (23, 64%); arrest (20, 56%); and identification (20, 
56%). The next highest group of frequencies related to processing prisoners (13, 36%); 
assessment (13, 36%) and court procedures (13, 36%). It is interesting that involvement 
in resolving incidents within the community was of a higher frequency than arrest. Of 
note, 12 (33%) of the police respondents indicated their involvement with procedures that 
involved placing people with intellectual disability in community mental health 
placements. This could be as a result of a person with an intellectual disability exhibiting 
a mental health disorder, or confusion by the police over what constitutes an intellectual 
disability when answering the question. 

A number of police respondents indicated their involvement with other parts of the legal 
process, such as forensic placement (7, 19%); disability hearings (5, 14%) and residential 
placements when on bail ( 4, 11 %). Such involvement suggests that these police officers 
may well be involved in the prosecution process which police still do in New Zealand. 

2. Lawyers 

As would be expected, lawyers had a higher involvement in the legal processes once 
arrest has occurred, rather than before. The procedures of highest frequency that indicated 
their involvement were: sentencing (42, 88%); bail hearings (40, 83%); assessment (34, 
71 %) and court procedures (34, 71 %). It is interesting that of the 48 lawyers who 
responded to the question, only 13 (27%) had involvement with the intellectually disabled 
person at the time of arrest, which may indicate that people with intellectual disability do 
not frequently use lawyers at this stage of the criminal justice process. How this compares 
with other groups in the community would be worthwhile pursuing. It may be that, unless 
the person with an intellectual disability is supported by an advocate from the time of the 
incident, their lack of knowledge and understanding of the law and its processes does not 
lead them to request or organise for a lawyer to be in attendance. Further, having a family 
member or support person present does not necessarily ensure that a lawyer will be asked 
for. 

Twenty two (46%) of the 48 lawyers, who responded to this question, indicated that they 
had been involved in disability hearings. The high response rate would suggest that 
disability hearings have been interpreted widely, including those situations in which 
people were identified as unfit to plead under the Mental Health Act, 1969, prior to its 
reform in 1992, when intellectual disability was excluded from its provision. From 1992 
it could refer to disability hearings under the Criminal Justice Act, 1985, or status 
hearings. Further questioning was required to identify what respondents meant by a 
disability hearing. 





O'Brien, Miller-Burgering & Vickery : Interface between people with intellectual disability 27 

Thirty (63%) of the respondents indicated, similarly to the police, that they were involved 
in community solutions. Involvement in disability hearings, diversion orders and 
community solutions suggests that the legal profession works for options other than that 
of prosecution and imprisonment, where people with intellectual disability are concerned. 

3. Forensic Nurses. 

The Forensic Nurses showed a wide involvement in the criminal justice process. Areas 
where all the respondents indicated they were involved were: assessment, court 
procedures and sentencing. The areas of least involvement were arrest (2, 33%), 
community service orders (0, 0%), bail hearings (2, 33%) and community mental health 
placement (2, 33%). 





O'Brien, Miller-Burgering & Vickery: Interface between people with intellectual disability 28 

Table 3.9 
Procedures involved in working with people with an intellectual disability 

Police (N=3 6) Lawyers (N=48) Forensic Nurses (N=6) 
Procedure 

N % N % N % 

Interviewing 23 64 24 50 3 50 

Community solutions 23 64 30 63 3 50 

Arrest 20 56 13 27 2 33 

Identification 20 56 9 19 5 83 

Processing of prisoners 13 36 13 27 3 50 

Assessment 13 36 34 71 6 100 

Court procedures 13 36 34 71 6 100 

Community mental health 
placement 12 33 22 46 2 33 

Custodial placement when 
on bail 8 22 23 48 4 67 

Forensic placement 7 19 25 52 5 83 

Diversion orders 6 17 21 43 4 67 

Disability hearings 5 14 22 46 4 67 

Bail hearings 4 11 40 83 2 33 

Residential placement when 4 1 1 26 54 4 67 .L .L 

on bail 

Sentencing 3 8 42 88 6 100 

Community sentence order 3 8 23 48 0 0 

Disposition orders 2 6 10 21 3 50 

Prison placement 2 6 12 25 3 50 

Residential placement after 2 6 10 21 1 17 
release 
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3.3.3 Difficulties in last working situation with a person with an intellectual 
disability 

When the respondents were asked to indicate any difficulties that they had had in their last 
experience with a person with an intellectual disability, the key problem area for police 
(13, 41 %) and lawyers (22, 48%) was communication (see Table 3.10). However, from 
here there was a divergence in the difficulties identified by these two respondent groups. 
Police indicated that the behaviour of the person (11, 34%) and dealing with human 
service organisations (7, 22%) were the next most difficult areas. For lawyers, it was 
placement of the person (9, 20%) and gaining instruction (8, 17%). Overall, for forensic 
nurses (3 , 50%), similar to the lawyer group, placement of the person was the most 
difficult area. The identified difficulties may indicate the point in the process where each 
of the groups are most involved. For police, it could be argued that their greatest need is 
for short term solutions associated with understanding the person and their behaviour to 
move to the next stage. For lawyers it is communication, particularly in relation to taking 
instruction and the discussion of an appropriate defence strategy. For forensic nurses, the 
greatest need is for long term solutions associated with suitable placements, as opposed to 
prison and mental health services. 

Table 3.10 
Difficulties encountered when working with people with an intellectual disability 

Police (N=32) Lawyers (N=46) Forensic Nurses (N=6) 
Difficulties 

N % N % N % 

Communication 13 41 22 48 0 0 

Behaviour 11 34 6 14 1 17 

Human services 
interface 7 22 4 9 2 33 

Placement 4 13 9 20 3 50 

None 3 9 1 2 0 0 

Lack of knowledge 2 6 3 7 0 0 

Court process 2 6 3 7 2 33 

Instruction from client 1 3 8 17 2 33 

Other (lack of options, 
waste of police resources, 
mental illness dilemmas) 3 9 1 2 0 0 
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3.3.4 Suggested assistance when working with a person with an intellectual 
disability 

The respondents were asked to state what assistance they would have liked in relation to 
the difficulties encountered in the last experience, as outlined in Table 3.10. Lawyers had 
a wider range of response than the police and forensic nurses (see Table 3.11). However, 
all three groups agreed that the most needed support option was that of a support person 
(advocate) to assist them when working with a person with an intellectual disability (P : 
13, 45%; L: 22, 52% and FN: 3, 50%). Six (14%) of the lawyers and 2 (7%) of the police 
also indicated that they would have liked assistance from a professional support person, 
who had a background in the area of intellectual disability. 

Six (14%) lawyers were supported by four (67%) of the forensic nurses in calling for a 
service to refer people to. On-call resources was another option indicated by all three 
groups (P: 5, 17%; L: 3, 7%; and FN: 2, 33%). 

Table 3.11 
Suggested types of assistance when working with people with an intellectual 
disability 

Police (N=29) Lawyers (N=42) Forensic Nurses (N=6) 
Assistance 

N % N % N % 

Support person (advocate) 13 45 22 52 3 50 

On call resources 5 17 3 7 2 33 

None 4 14 2 5 0 0 

On-going agency support 2 7 0 0 1 17 

Support person 
(professional) 2 7 6 14 0 0 

In-service training 0 0 1 2 0 0 

Resource book 0 0 2 5 0 0 

Service to refer people to 0 0 6 14 4 67 

Other ( e.g. sentencing 
options, mental illness 
dilemmas) 7 24 7 17 0 0 
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3.3.5 Difficulties encountered by the person with an intellectual disability 

When the three groups of respondents were asked to indicate what the difficulties 
encountered by the person with an intellectual disability in the last encounter were, 
consistency across lack of understanding (P: 10, 38%; L: 22, 48%; FN: 2. 33%) and 
communication difficulties (P: 10, 38%; L: 12, 26%; FN: 2, 33%) were identified. 
Problem behaviour was another area where respondents indicated some difficulties (P: 5, 
19%; L: 9, 20%; FN: 1, 17%) (see Table 3.12). 

Of the lawyers, five (11 %) indicated that the person showed signs of stress. However, 
neither the police nor forensic nurses indicated this, which may be related to difficulties 
the person faces in understanding the complexities of legal matters, such as the court 
process and having to instruct the lawyer. The overriding fear of going to jail, once the 
time of sentencing approaches, may be another related aspect. 

Table 3.12 
Difficulties encountered by the person with intellectual disability 

Police (N=26) Lawyers (N=46) Forensic Nurses (N=6) 
Difficulties 

N % N % N % 

Lack of understanding 
of situation 10 38 22 48 2 33 

Communication 10 38 12 26 2 33 

Problem behaviour 5 19 9 20 1 17 

Medication problems 1 4 2 4 0 0 

Financial 0 0 1 2 0 0 

Treated as mentally ill 0 0 4 9 1 17 

Showed signs of stress 0 0 5 11 0 0 

Verbally abused by 
others 0 0 0 0 1 17 

Other ( e.g. interview 
locations, inadequate 
support) 2 8 4 9 2 33 
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3.3.6 Assistance received by the person with an intellectual disability 

Table 3 .13 shows a reasonable level of assistance from agency support workers for the 
person with the intellectual disability, when involved with the judicial system (P: 12, 
41 %; L: 26, 59%; FN: 4, 67%). The higher level of support, identified by the lawyer 
group, suggests an increase after police involvement. A second area of support came 
from the family, once again the highest frequency being given by the lawyer group (P: 5, 
17%; L: 14, 32%; FN: 3, 50%). It would appear that support workers are more involved 
in giving support than families. This may mean that, where a person lives in a residential 
service agency, staff are informed ahead of families or, alternatively, people may not have 
access to family members. On the other hand, staff involvement raises the issues of 
whether people living in services are more prone to commit offences than people with 
intellectual disability that live with their families. Investigation into this area would be 
worthwhile pursuing. 

Ten (34%) of the 29 police respondents indicated that there was no assistance available 
for the person with intellectual disability, which raises concerns about whether they 
understood the information explained to them. Lack of support may also relate to lack of 
identification, on the part of the police, that the person is intellectually disabled, until the 
process is well advanced. Also, it could indicate difficulties on the part of the police in 
finding a suitable support person in time for the police interview. More potently is the 
likelihood of lack of insight by the person with an intellectual disability to comprehend 
that they may need assistance to understand the situation they have found themselves in. 
Without support they may not know how to ask questions, which may lead them to 
become scared and compliant. 

Table 3.13 
Types of assistance given to the person with intellectual disability 

Police (N=29) Lawyers (N=44) Forensic Nurses (N=6) 
Assistance 

N % N % N % 

Support workers 12 41 26 59 4 67 

None 10 34 5 11 0 0 

Family support 5 17 14 32 3 50 

Lawyer familiar with 
person 1 3 6 14 1 17 

Other 1 3 5 11 0 0 
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3.3. 7 Suggested assistance for the person with an intellectual disability 

When the three groups were asked what assistance could have helped the person who was 
the focus of their last encounter, the highest response for police was that there was no 
need for further assistance (8, 32%), indicating that the level of support outlined in Table 
3 .13 was adequate. Once again, lawyers indicated there was a need for professional input 
(10, 25%) and a need for an advocate for resources (13, 33%). Forensic nurses also 
supported the latter ( 4, 67%), with six (24%) police supporting both options. Again, this 
highlights the need for specific support services to assist persons with intellectual 
disability. The lawyer group (8, 20%) specifically raised the need for more sentencing 
options (see Table 3.14). 

The reduced emphasis on an advocate to assist the person (P: 2, 8%; L: 4, 10%) may 
indicate that there was a reasonable amount of support available at the time under 
discussion, as noted in Table 3.13. Alternatively, it could indicate that the respondent 
groups were not fully aware of the role that advocates could play beyond the support 
already offered by family and friends. Lack of readily available people to take on the role 
of advocates may also have some bearing on this response. 

Table 3.14 
Assistance that would have helped the person with intellectual disability 

Police (N=25) Lawyers (N=40) Forensic Nurses (N=6) 
Assistance 

N % N % N % 

No further assistance 8 32 3 8 0 0 

Professional input 6 24 10 25 1 17 

Advocate for resources 6 24 13 33 4 67 

A personal advocate 2 8 4 10 0 0 

Public education 0 0 0 0 1 17 

Professional 
understanding disability 0 0 21 53 1 17 

More sentencing options 0 0 8 20 0 0 

Other 4 16 1 3 0 0 
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3.3.8 Communication difficulties 

When all three groups were specifically asked if there had been any communication 
difficulties, the majority of all participants answered "yes", which was consistent with the 
memories that people had of meeting a person with a disability (see Tables 3.3 and 3.4), 
as well as the difficulties encountered by them in the last professional experience (see 
Table 3.12). 

The police (12, 55%) and lawyers (14, 37%) indicated that the greatest 
communication difficulties arose from the inability of the person to comprehend, 
which was specifically related to understanding court proceedings (P: 3, 14%; L: 10, 
26%; FN: 2, 67%) and the inability to give instruction (P: 1, 5%; L: 7, 18%). Of note, 
the lawyers indicated that they also had communication difficulties in explaining 
proceedings to the client ( 4, 11 %) (see Table 3.15). This latter concern was also 
expressed by forensic nurses (2, 67%), as was the difficulty the person had in being 
understood (2, 67%), which must have implications for the administration of 
assessment tasks. 

Table 3.15 
Types of communication difficulties for professionals when interacting with people 
with intellectual disabilities 

Police (N=22) Lawyers (N=38) Forensic Nurses (N=3) 
Difficulties 

N % N % N % 

Person unable to comprehend 
seriousness of situation 12 55 14 37 0 0 

Person unable to be understood 
by professional 5 23 6 16 2 67 

Person unable to speak 4 18 0 0 0 0 

Person's negativity towards 
police 3 14 0 0 0 0 

Person unable to understand 
court proceedings 3 14 10 26 2 67 

Person's emotive behaviour 2 9 4 11 33 

Person reluctant to speak 5 2 5 0 0 

Person unable to give 
instruction 5 7 18 0 0 

Professional unable to explain 
proceedings to client 0 0 4 11 0 0 

Other 1 5 0 0 0 0 
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3.3.9 Assistance suggested to overcome communication difficulties 

For all three groups, support in communicating with the person appears to be the most 
important thing to help them overcome the difficulties (P: 7, 32%; L: 16, 42%; FN: 3, 
100%) (see Table 3.16). More time to communicate (P: 3, 14%; L: 5, 14%; FN: 1, 
33%) was another factor that could have helped. All three professional groups are 
under pressure to respond to many demands in the shortest possible time. This means 
that people with communication difficulties, who require more time, can be 
disadvantaged and outcomes negatively effected. 

Four police respondents (19%) indicated that there was a need for suitable 
accommodation, lack of which could result in arrest and remand as there was nowhere 
suitable for the person to be supervised. In comparison, four lawyer respondents 
(11 %) indicated the need for assessments to be completed, which could relate to the 
need to ascertain the level of disability and the decision to apply for a disability 
hearing. Eight lawyers (21 %) also indicated the need for professional assistance, 
which could relate to their need to better understand the person and the court process. 

Table 3.16 
Suggested assistance to overcome difficulties in communication 

Police (N=22) Lawyers (N=38) Forensic Nurses (N=3) 
Assistance 

N % N % N % 

Support in communicating 7 32 16 42 3 100 

More time to 
communicate 3 14 5 14 1 33 

Assistance 3 14 0 0 0 0 

Assessment 0 0 4 11 0 0 

Suitable accommodation 4 19 1 3 0 0 

Professional assistance 3 14 8 21 0 0 

3.3.10 Level and benefits of contact with support people 

35 

All three groups of participants were asked, in their professional dealing with people with 
intellectual disability, if they were supported by or in contact with one or more of the 
following professional groups: a family member, a caregiver from an agency, an 
advocate, a friend, a lawyer, a neighbour, no one at all. In order to analyse the responses 
to see if there was any significant difference in the opinion between the three groups, only 
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the responses from the police and lawyers were used (see Table 3.17), owing to the low 
number in the forensic nurse group. A series of one way analysis of variance with 
independent groups was administered across the means of the two groups. As is outlined 
in Table 3.17, a mean of 1 indicated that the category of person was present "always"; a 
mean of 2 indicated "usually", 3 indicated "sometimes", 4 indicated "hardly ever" and 5 
"never". Where there was no difference, the category described is the one that the two 
means were closest to, using .50 as the determining point between categories on the Likert 
scale. In terms of a family member, there was no difference between the police (M=2.70) 
and lawyers (M=2.70) experience, with both indicating that a family member was 
"sometimes" present; similarly for the caregiver, the means showed no difference with 
both the police (M=2.94) and lawyers (M=3.02) indicating "sometimes"; while for the 
advocate there was a significant difference between the two groups, with the police 
(M=3.14) indicating that an advocate was closer to "sometimes" present, whereas for the 
lawyers (M=3.78) it was closer to "hardly ever"; for the friends category, there was no 
difference between the police (M=3.41) and lawyers (M=3.26), both indicating that 
friends were "sometimes" present. With regards to whether a lawyer was present, there 
was a significant difference with the police (M=3.71) experience being close to "hardly 
ever" and the lawyer (M=2.62) closer to "sometimes". As far as neighbours were 
involved there was no difference between the two groups (P: M=4.04; L: M=3.93), 
indicating "hardly ever". With regards to nobody at all, there was no difference with both 
groups (P: M=3.46; L: M=3.36), indicating that it occurred "sometimes". 

Table 3.17 
Means of level of support for people with intellectual disabilities indicated by police 
and lawyers 

Category of Support 

Family member 

Caregiver from agency 

Advocate 

Friend 

Lawyer 

Neighbour 

No one at all 

*** 
** 

p < .001 
p < .01 
p < .05 

Means 
N Police N Lawyer 

33 2.70 47 2.70 

34 2.94 42 3.02 

28 3.14 41 3.78 

27 3.41 42 3.26 

28 3.71 37 2.62 

25 4.04 42 3.93 

26 3.46 42 3.36 

F. Sig. 

.001 .980 

.112 .739 

5.93 .018* 

.479 .491 

14.201 .000*** 

.205 .652 

.165 .686 

* 
Note: A value of 1 = "always", 2 = "usually", 3 = "sometimes", 4 = "hardly ever", 

5 = "never". 
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In terms of the level of support identified by the lawyers and police, all agreed that it was 
"sometimes" present in relation to family, caregivers and friends. There were "hardly 
ever" neighbours involved and "sometimes" nobody at all. They differed in their opinion 
as it related to advocates and lawyer support with police indicating support from 
advocates "sometimes" and from lawyers "hardly ever". For the lawyers, the response 
was the reverse, with "hardly ever" support from advocates and "sometimes" from 
lawyers. Overall, on a scale of five, support was very much in the middle-of-the-range. It 
occurred "sometimes", that is, not "usually" or "always". 

Using the same categories of contact/support, participants were asked to indicate how 
often the support/contact had been of benefit. Using the same system of rankings for the 
mean response as indicated in Table 3.18, there were no significant differences between 
how beneficial the two groups thought support was from the family member, the friend 
and no one at all categories (see Table 3.18). For the family member, both groups 
indicated that it was "usually" beneficial (P: M=l.84; L: 1.85) and, similarly, for the 
friend (P: M=2.28; L: 1.98); while they saw that it was ''hardly ever" to "never" a benefit 
in there being no one at all (P: M=4.73; L: 4.00). There were significant differences in 
the level of benefit seen in relation to the caregiver (P: M=2.26; L: M=l .77), the advocate 
(P: M=2.44; L: M=l.77), the lawyer (P: M=2.89; L: M=l.77) and the neighbour (P: 
M=3 .00; L: 2.33). In relation to the caregiver, the advocate and the lawyer 
support/contact, the lawyers were more inclined to see the support as between "always" to 
"usually" of benefit, whereas for the police it was between "usually" to "sometimes" of 
benefit. 

In relation to the benefit of the categories of supporters, both the lawyers and police 
agreed that having a family member or friend present was "usually" beneficial for the 
person with an intellectual disability. They also indicated that it was "hardly ever" to 
"never" a benefit to have no one at all present. With regards to caregivers, advocates and 
lawyers, the lawyers saw contact and support to be of more benefit than the police. 
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Table 3.18 
Means of level of benefit for people with intellectual disabilities indicated by police 
and lawyers 

Category of Support Means F. Sig. 
N Police N Lawyer 

Family member 31 1.84 47 1.85 .005 .994 

Caregiver from agency 27 2.26 42 1.69 8.449 .005** 

Advocate 25 2.44 31 1.77 7.602 .008** 

Friend 25 2.28 40 1.98 2.503 .119 

Lawyer 19 2.89 35 1.77 13.041 .001 *** 

Neighbour 17 3.00 27 2.33 4.057 .050* 

No one at all 15 4.73 19 4.00 2.832 .102 

*** p < .001 
** p < .01 
* p< .05 

Note: A value of 1 = "always", 2 = "usually", 3 = "sometimes", 4 = "hardly ever", 
5 = "never". 

3.3.11 Role of support/contact personnel 

Table 3 .19 shows the reasons given by those participants who indicated that 
contact/support was "always" or "usually" beneficial. Such contact provided support to 
the person with the disability when dealing with the respective professionals (P: 16, 62%; 
L: 28, 62%; FN: 4, 67%). 

Police also indicated that the contact/support person helped (8, 31 %) and calmed the 
person down (7, 27%). It also provided a familiar face (7, 27%) and made the completing 
of tasks easier (5, 19%). Only 3 (12%) police respondents respectively indicated that the 
role of this person assisted with communication and provision of useful information. 

The latter two response categories were different for the lawyers. Thirteen (29%) 
respondents indicated that the contact/support person provided helpful information and 
eight (18%) assisted with communication. This, again, may highlight the difference in the 
police and lawyer roles within the judicial system. The lawyer is acting on behalf of the 
person with the disability and needs background information to understand and 
communicate effectively with the person. The lawyers also indicated that, with support 
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from the contact person, it was easier to complete tasks (8, 18%) and solve problems (8, 
18%). 

The forensic nurses indicated that the two areas which had the greatest benefit were 
provision of support (4, 67%) for the person with the disability and providing them with 
background information (4, 67%). The other area was a familiar face for the person with 
the disability (2, 33%). 

Table 3.19 
Reasons why support/contact person was beneficial 

Police (N=26) Lawyers (N=45) Forensic Nurses (N=6) 
Role 

N % N % N % 

Provided helpful 
information about person 3 12 13 29 4 67 

Provided support for the 
person 16 62 28 62 4 67 

Helped with problem 
solving 3 12 8 18 1 17 

Generally helped person 8 31 2 4 1 17 

Calmed person 7 27 5 11 1 17 

Easier to complete tasks 
with person 5 19 8 18 0 0 

Assisted with 
communication with 
person 3 12 8 18 1 17 

Familiar face for person 4 15 4 9 2 33 

Several respondents also indicated a variety of reasons why they thought that the role of 
the support/contact person had not been beneficial (see Table 3.20). For the police who 
responded, the highest number (8, 47%) indicated that there was not enough support 
available for the person. 

While for lawyers who responded, dealing with a support/contact person created more 
difficulties than benefits. Six (30%) lawyers found the support/contact person caused 
them more problems, inflamed the situation (4, 20%) and was not beneficial at all (5, 
25%). However, four (20%) indicated that someone was better than no one. 
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The situation as to what led to the support/contact person not being appreciated by the 
professionals, needs to be explored further. It could be speculated that what the 
support/contact person wanted for the person with intellectual disability was not able to be 
delivered for example, in terms of accommodation and dispositions orders. Alternatively, 
what the support/contact person demanded was not what the lawyer was prepared to 
provide. This could also be linked with lack of information by professionals on how to 
deal with people with intellectual disabilities within the judicial system. It cannot be 
assumed that professional groups and the supporters of people with intellectual disability 
are fully informed about the legal approaches and remedies suitable for people with 
intellectual disabilities when interfacing with the criminal judicial system. 

Table 3.20 
Reasons why support role was not beneficial 

Police (N=l 7) Lawyers (N=20) Forensic Nurses (N=l) 
Reasons 

N % N % N % 

Not enough support 8 47 4 20 1 100 

Other people interfering 1 6 0 0 0 0 

Not beneficial 2 12 5 25 0 0 

More problematic 1 6 6 30 0 0 

Professional service rather 
than support 2 12 2 10 0 0 

Inflamed situation 1 6 4 20 0 0 

Someone better than no 
one 1 6 4 20 0 0 

Strangers to person with 
disability 1 6 0 0 0 0 

3.3.12 Summary 

In summarising this section of the findings on working with people with intellectual 
disabilities, the following outcomes have been described: 

• The large majority of all three respondent groups had had contact with a person with 
intellectual disability over the last 12 months. 
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• Frequency of contact for the police and lawyers was higher in the non-regular contact 
times of once every 3, 6, 12 months. The forensic nurses also indicated contact on a 
monthly basis. 

• Within a year, the majority of lawyers and police would see between 1-4 people with 
an intellectual disability and between 5-9 for the forensic nurses. 

• The procedures that each group were involved in were indicative of their particular 
role. The focus for the police was on interviewing, solving situations in the 
community, arrest and identification. For the lawyers, involvement centred around 
sentencing, bail hearing assessment and court procedures. For the forensic nurses, the 
procedures covered assessment, court procedures and sentencing. 

• The greatest difficulty identified by all three groups was communicating with the 
person with intellectual disability. For the police, this was followed by the behaviour 
of the person and dealing with human service organisations. For the lawyer, it was 
followed by placement of the person and getting instruction from the client. 
Placement of the person presented difficulties for the forensic nurses. 

• The most common suggestion for assistance from all three groups was that of a 
support person to assist the person with an intellectual disability. 

• The major difficulties encountered when working with a person with an intellectual 
disability by all three groups related to the person's lack of understanding and 
communication difficulties. 

• Types of communication difficulties, encountered by the professionals when working 
with the person with intellectual disability, focussed upon the person's inability to 
comprehend the situation as it related to arrest, court proceedings and the giving of 
instruction. 

• In terms of the category of assistance received by the person with intellectual 
disability, support from community workers and family members was given the most 
frequently by all three respondent groups. "None at all" was indicated by both the 
police and lawyer groups. 

• Assistance that would be of benefit in the future centred around someone to advocate 
for resources for the person with the intellectual disability. Some police believed that 
no further assistance was necessary. 

• All three groups indicated that they would like support in how to communicate better 
with the person with an intellectual disability. 

• Police and lawyers indicated that support/contact persons in the form of family 
members, caregivers and friends was "sometimes" evident for the person with an 
intellectual disability. They differed in their opinion as it related to advocates and 
lawyers, with the police indicating more support from advocates and the same for 
lawyers in relation to members of their own profession. 
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• Both the police and lawyers agreed that having a family member or friend present was 
"usually" beneficial. The lawyers saw more benefit in having support from 
caregivers, advocates and lawyers than the police. 

3.4 Part Three: Attitudes Towards People With Intellectual Disability 

3.4.1 General attitudes towards people with intellectual disability 

All three respondent groups were asked to respond, using a five point Likert Scale to a 
number of general attitude statements about people with intellectual disability, some 
specifically orientated to the interface between the people and the criminal justice system. 
The responses of both the police and lawyer participants were then compared, using a 
series of one way analysis of variance with independent samples. Table 3 .21 indicates the 
mean responses to each of the questions and whether the comparison between the two 
groups was significant. A mean of 1 indicated that the respondent group "strongly 
agreed"; 2 meant that they "agreed"; 3 that their response was "neutral"; 4 that they 
"disagreed" and 5 that they "strongly disagreed". The Likert Scale category, indicated for 
the statements where there was no difference, was determined by calculating the mean of 
the police and lawyer means with .50 being the dividing point between categories. 
Overall, there was agreement on 13 of the 18 statements. The attitude on each statement 
will now be summarised with the both means only being given where there was a 
significant difference. Nevertheless, this difference, although significant, is a matter of 
degree either within a category or between two sequential categories, such as "agree" to 
"neutral". There was no question that markedly divided the respondent groups. In relation 
to statement one, the police and lawyers were neutral (M=2.75) in their opinion as to 
whether it is generally easy to determine if a person is intellectually disabled. A 
significant difference was evident in relation to the second statement, where the lawyers 
(M=l.82) agreed a little more than the police (M=2. l 7) that people with intellectual 
disabilities need more information about how to deal with the criminal justice system. In 
relation to statement three, both the police and lawyers were neutral (M=2.53) in their 
opinion that people with an intellectual disability are likely to want to appear competent 
and not disabled when confronting the criminal justice system. Similarly, a neutral 
opinion was taken in relation to the fourth statement, that people with an intellectual 
disability are less likely to offend than the general population (M=3.21). For the fifth 
statement, there was ageement that boredom and emptiness are no prime reason for 
people with intellectual disabilities offending (M=2.48). For the sixth, the opinion was 
one where both the police and lawyers disagreed that people with intellectual disabilities 
are not likely to be more susceptible to leading questions than others (M=3.99). For the 
seventh statement, there was a significant difference between the police (M=4. l 8) and 
lawyers, (M=4.48) with the lawyers disagreeing more that people with intellectual 
disabilities are likely to be aware of the importance of the right to remain silent. Both 
police and lawyers were in agreement with statements eight and nine, which respectively 
indicated that people with intellectual disabilities have different needs to other 
marginalised groups (M=l.37) and that people with severe intellectual disabilities are 
less likely to offend if supervised (M=l.27). In comparison, both groups were neutral with 
regards to statement 10 which indicated that people with intellectual disabilities are less 
sensitive to non-verbal cues (M=2.75). For statement 11 there was a difference between 
the two groups, with the lawyers (M =2.31) being closer to agree than the police 
(M=2.65), who were approaching neutral in relation to that people with intellectual 
disabilities are likely to have a desire to please. For statement 12, the police (M=3.62) 
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were closer to disagree than the lawyers (M=3.30) as it related to people with a 
mild/borderline level of intellectual disability are less likely to offend than those with a 
severe intellectual disability. With regards to statement 13, both the police and lawyers 
were neutral in their opinion that segregated upbringing of many people with intellectual 
disabilities means that leaning acceptable behaviours is deficient (M=2.4). Statement 14 
was given a neutral response, with both groups not having a strong opinion on that people 
with intellectual disabilities are likely to have developed poor appropriate behaviours 
(M=2.99). For statement 15, the police (M=3.15) were more strongly neutral than the 
lawyers (M=2.80) in relation to that people with intellectual disabilities are likely to have 
a fear of authority. For statement 16, both the police and lawyers disagreed that people 
with intellectually disability are less easily led into committing offences than other people 
(M=3.72), whereas they were neutral for statement 17, that people with intellectual 
disability are treated the same by police officers, as people with mental illness (M=3.03). 
Finally, for statement 18, both groups disagreed that people with intellectual disability 
have the same characteristics as people with mental illness (M=3.67). 

In summarising the attitudes towards people with intellectual disability, for eight of the 
statements (1, 3, 4, 10, 13, 14, 15, 17), both the police and lawyers held neutral opinions 
which could reflect that they don't have a lot of information or experience upon which to 
form their attitude. A similarity of opinion was also evident in another six statements, 
with respondents agreeing with statements 5, 8 and 9 and disagreeing with statements 6, 
16 and 18. Where their opinions differed (statements 2, 7, 11, 12 and 15), it appeared that 
the lawyer attitude was more positive and informed, possibly indicating closer working 
relationships with the person. Overall, however, it could be argued that the attitudes of 
the police and lawyers were more alike than different. 

In view of the suggestion of confusion that has come through in some of the previous 
findings in relation to the distinction between mental illness and intellectual disability, it 
was of interest to note that both police and lawyers were close to disagreeing that ''people 
with intellectual disability have the same characteristics as people with mental illness". 
Nevertheless, they were neutral in their consideration that people with intellectual 
disability are treated the same as people with mental illness. 
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Table 3.21 
Means of police and lawyer responses to statements on attitudes to people with 
intellectual disability 

Item Means F. Sig. 
N Police N Lawyer 

1. It is generally easy to determine .if a person 
is intellectually disabled. 70 2.61 57 2.89 2.006 .159 

2. People with intellectual disabilities need 
more information about how to deal with 
the criminal justice system. 65 2.17 60 1.82 5.413 .022* 

3. People with an intellectual disability are 
likely to want to appear competent and not 
disabled when confronting the criminal 
justice system. 59 2.61 59 2.46 .841 .361 

4. People with an intellectual disability are less 
likely to offend than the general population. 65 3.15 50 3.28 .601 .440 

5. Boredom and emptiness are not prime 
reasons for people with intellectual 
disabilities offending. 52 2.35 46 2.61 2.421 .123 

6. People with intellectual disabilities are not 
likely to be more susceptible to leading 
questions than others. 65 4 .00 60 3.98 .009 .927 

7. People with intellectual disabilities are 
likely to be aware of the importance of the 
right to remain silent. 68 4.18 61 4.48 4.599 .034* 

8. People with intellectual disabilities have 
different needs to other marginalised groups 
e.g. Maori, Pacific Islanders etc. 69 1.96 58 1.78 2.506 .116 

9. People with severe intellectual disabilities 
are less likely to offend if supervised. 66 2.28 54 2.26 .044 .835 

10. People with intellectual disabilities are less 
sensitive to verbal cues e.g ...... . than other 
people. 55 2.84 51 2.67 .892 .347 

11. People with intellectual disabilities are 
likely to have a desire to please. 66 2.65 55 2.31 5.601 .020* 

12. People with a mild/borderline level of 
intellectual disability are less likely to 
offend than those with a severe intellectual 
disability. 60 3.62 46 3.30 5.291 .023* 

13. Segregated upbringing of many people with 
intellectual disabilities means that learning 
acceptable behaviour is deficient. 56 2.70 45 2.58 .536 .466 
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14. People with intellectual disabilities are 
likely to have developed poor appropriate 
behaviours. 66 3.02 50 2.96 .104 .748 

15. People with intellectual disabilities are 
likely to have a fear of authority. 62 3.15 51 2.80 4.031 .047* 

16. People with intellectual disabilities are less 
easily led into committing offences than 
other people. 67 3.63 57 3.82 1.531 .218 

17. People with intellectual disability are 
treated the same by police officers as 
people with mental illness. 66 3.02 55 3.05 .038 .846 

18. Do people with intellectual disability have 
the same characteristics as people with 
mental illness? 65 3.71 58 3.64 .140 .709 

* p < .05 

Note: A value of 1 = "strongly agree", 2 = "agree", 3 = "neutral", 4 = "disagree", 
5 = "strongly disagree". 

3.4.2 Attitudes to how people with intellectual disability commit crime 
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The large majority of respondents from the three groups indicated that persons with 
intellectual disabilities should not be treated the same as any other offenders (P: 43, 64%; 
L: 51, 84%; FN: 1, 17%). These findings may highlight the difficulties that are 
encountered by all the participants in the judicial arena when dealing with a person with 
an intellectual disability. When asked to explain their position that people should be 
treated differently, lawyers (14, 29%) saw the area of culpability (guilty) as problematic, 
which is linked to the ability of the person to form the intent to commit a crime and their 
understanding of the consequences of their action. All three groups of respondents 
indicated that people with intellectual disability had less understanding about what 
constitutes a crime (P: 21, 49%; Lawyers: 16, 33%; FN: 3, 60%) as well as an opinion that 
they needed to be treated with a different approach (P: 16, 37%; L: 22, 45%; FN: 2, 40%). 
Overall, the reasons given showed that the professionals had a sense that people with 
intellectual disability lacked understanding, but did not directly associate it with the 
effects of a cognitive impairment (see Table 3.22). 

The response from all three groups that supports a different approach may relate to how, 
under the revision of the Mental Health (Compulsory Assessment and Treatment) Act, 
1992, the right of a person with mental retardation (intellectual disability), to be found 
under mental disorder, has been removed. This has resulted in persons with an 
intellectual disability no longer being able to receive treatment under the provision of the 
Act from mental health services, thereby limiting sentencing options. 
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Table 3.22 

Reasons why people with intellectual disability shouldn't be treated the same as 
other offenders 

Police (N=43) Lawyers (N=49) Forensic Nurses (N=S) 
Reasons 

N % N % N % 

Less culpable 1 2 14 29 0 0 

Less understanding 
of their situation 21 49 16 33 3 60 

Don't know right from 
wrong 9 21 2 4 0 0 

Need to be treated with a 
different approach 16 37 22 45 2 40 

Lacked supervision -
leading to crime 1 2 1 2 0 0 

Other 5 12 1 2 0 0 
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For those respondents that indicated that people should be treated the same (P: 24, 36%; 
L: 6, 10% FN: 1, 17%) reasons given, in view of the low percentage of both lawyer and 
forensic nurses favouring this approach, were mainly from the police respondents (see 
Table 3.23). 

Of the six lawyers (100%) who indicated that people should be treated the same, all 
qualified their response by indicating that it was dependent upon the circumstances of the 
crime. Four (17%) of the police agreed with this. The one forensic nurse (100%) who 
took this position just restated that people should be treated the same, as did eight (35%) 
of the police. The police respondent answers highlighted the need to treat all persons the 
same, that is, not to discriminate against any group (8, 35%) and two responses qualified 
this position. These were that it was dependent upon circumstances that surrounded the 
offence (4, 17%) and the extent of realisation of what the person had done (4, 17%), as 
well as the need to be left up to the courts to decide (2, 9%). A smaller number (2, 9%), 
respectively, indicated that people needed to be held accountable for their actions and 
placed into institutions. 
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Table 3. 23 
Reasons why people with intellectual disability should be treated the same as any 
other offender 

Police (N=23) Lawyers (N=6) Forensic Nurses (N=l) 
Reasons 

N % N % N % 

Treated the same 8 35 0 0 1 100 

Held accountable for 
their actions 2 9 0 0 0 0 

Depends on 
circumstances ( crime, 
disability, etc.) 4 17 6 100 0 0 

Need to be placed in 
institutions 2 9 0 0 0 0 

Up to the courts to 
decide 2 9 0 0 0 0 

As long as they realise 
what they have done 4 17 0 0 0 0 

Need for public safety 1 4 0 0 0 0 

3.4.3 Attitudes towards how people with intellectual disability are treated within 
the criminal justice system 

All three respondent groups were asked to respond, using a five point Likert Scale, to a 
number of statements of how people with intellectual disability were treated within the 
criminal justice system. The responses of both the police and lawyer participants were 
then compared, using a series of one way analyses of variance with independent groups. 
Table 3.24 indicates the mean responses to each of the questions and its level of 
significance. As can be seen in the table, a mean of 1 indicated that the respondent group 
"strongly agreed"; 2 meant that they "agreed"; 3 that their response was "neutral"; 4 that 
they "disagreed" and 5 that they "strongly disagreed". 

Out of the thirteen statements, the lawyer and police respondents agreed on seven and 
significantly disagreed on six. Similar to the general statements towards people with 
intellectual disabilities, where there was a significant difference, it was a matter of degree 
either within a category ("neutral" and "agree") or between two sequential categories 
("agree" to "neutral" and "strongly agree" to "agree"). The position taken by both groups 
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is now described. The Likert Scale category indicated for the statements where there was 
no difference was determined by calculating the mean of the police and lawyer means 
with .50 being the dividing point between categories. In relation to statement one, both 
the police and lawyers disagreed (M=3.61) in relation to that it is not necessary to 
interview people with an intellectual disability in the presence of a supporting adult. In 
relation to the second statement, lawyers (M=l.85) agreed more strongly than the police 
(M=2.44) that the police should be trained to have a greater understanding of people with 
an intellectual disability who offend. In relation to statement three, both groups were 
neutral (M=3. l 7) towards that it is difficult to be consistent when deciding whether to 
charge a person with an intellectual disability. For statement four, there was a significant 
difference with police (M=3.90) closer to disagreeing than the lawyers (M=3.36) that 
police will take action against people with an intellectual disability only if they think they 
can gain a conviction. For statement five, both the police and lawyers disagreed that 
lawyers will defend people with an intellectual disability only if they think they can win 
the case. For statement six, both groups agreed (M=2.28) that lawyers and police 
respectively are not adequately trained in techniques for interviewing people with an 
intellectual disability. For statement seven, both police and lawyers agreed (M=l .97) that 
the number of contacts people with intellectual disabilities have with the criminal justice 
system will probably increase through de-institutionalisation. In relation to statement 
eight, there was a difference with the lawyers agreeing more (M=2.10) than the police 
(M=2.49) that their respective professional groups would have special guidelines in place 
for lawyers/police to use when dealing with people with intellectual disability. For 
statement nine, both groups were neutral (M=2.56) that their respective groups were not 
clear on the distinction between mental illness and intellectual disability. For statement 
10, there was a difference in that lawyers (M=3.84) were closer to disagreeing than the 
police who were closer to neutral (M=2.57) that offenders with an intellectual disability 
are sufficiently informed by the police of the seriousness of their actions. For statement 
11, both were neutral (M =3. 04) in their opinion that offenders with an intellectual 
disability are sufficiently informed by lawyers of the seriousness of their actions. For 
statement 12, lawyers (M=2.42) were likely to agree more than police (M=3.09) that lack 
of experienced legal representation in dealing with people with intellectual disability is a 
significant issue. Similarly, there was a difference in relation to statement 13, where the 
police (M=l.47) agreed more strongly than the lawyers (M=2.53) that their respective 
professions should have the person with an intellectual disability present when talking to 
a supporting adult. 

In summarising the seven attitude statements where both the police and lawyers agreed, 
three ( statements 3, 9 and 11) were neutral, which could still indicate as in the general 
attitude statements or lack of experience upon which to base their opinion. They agreed 
on statements 6 and 7 and disagreed on 1 and 5. In relation to differences ( statements 2, 
4, 8, 10, 12 and 13), the lawyers interpreted the statements slightly more liberally in terms 
of the rights of people with intellectual disabilities. Overall, with agreement on 7 
statements and difference on 6, different to the general statements attitudes, attitudes to 
working with people who are intellectually disabled show some differences between the 
police and lawyer groups. 
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Table 3.24 
Means of police and lawyer responses to statements on attitudes to treatment of people with 
intellectual disability within the criminal justice system 

Item Means F. Sig. 
N Police N Lawyer 

1. It is not necessary to interview people with 
an intellectual disability in the presence of a 
supporting adult. 66 3.55 58 3.67 .396 .530 

2. Police should be trained to have a greater 
understanding of people with an intellectual 
disability, who offend. 70 2.44 60 1.85 15.986 .000*** 

3. It is difficult to be consistent when deciding 
whether to charge a person with an 
intellectual disability. 68 2.79 57 2.56 2.126 .147 

4. Police will take action against people with 
an intellectual disability only if they think 
they can gain a conviction. 71 3.90 55 3.36 10.383 .002** 

5. Lawyers will defend people with an 
intellectual disability only if they think they 
can win the case. 51 3.78 59 4.05 2.856 .094 

6. Police/lawyers are not adequately trained in 
techniques for interviewing people with an 
intellectual disability. 70 2.44 58 2.15 3.640 .050 

7. The number of contacts people with 
intellectual disabilities have with the 
criminal justice system will probably 
increase through de-institutionalisation. 63 1.82 61 2.03 2.756 .099 

8. There should be special guidelines in place 
for police/lawyers to use when dealing with 
people with intellectual disability. 69 2.49 60 2.10 7.256 .008** 

9. Police are not clear on the distinction 
between mental illness and intellectual 69 2.62 59 2.50 .324 .570 
disability. 

10. Offenders with an intellectual disability are 
sufficiently informed by the police of the 
seriousness of their actions. 61 2.57 51 3.84 53.710 .000*** 

11 . Offenders with an intellectual disability are 
sufficiently informed by lawyers of the 
seriousness of their actions. 38 3.00 53 3.09 .107 .745 

12. Lack of experienced legal representation in 
dealing with people with intellectual 
disability is a significant issue for people 
with an intellectual disability. 62 3.09 52 2.42 7.982 .006*** 

13. Police/lawyers should have the person with 
an intellectual disability present when 
talking to a supporting adult. 70 1.47 59 2.53 16.971 .000*** 
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*** 
** 
* 

p < .001 
p < .01 
p <.05 

Note: A value of 1 = "strongly agree", 2 = "agree", 3 = "neutral", 4 = "disagree", 
5 = "strongly disagree". 

3.4.4 Summary 

50 

In summarising this section of the findings on attitudes towards people with intellectual 
disabilities, the following outcomes have been described: 

• Police and lawyers held neutral attitudes to close to half of the general attitude 
statements. 

• Where significant differences did occur between the police and lawyers, it was a 
matter of degree rather than a marked difference. 

• Where significant differences did occur, the lawyers appeared slightly more positive 
and informed than the police towards the needs and characteristics of people with 
intellectual disability. 

• Overall general attitudes towards people with intellectual disability were more alike 
than different between the police and lawyers. 

• Both police and lawyers disagreed that people with intellectual disabilities have the 
same characteristics as people with mental illness. 

• The large majority of all three respondent groups believed that people with intellectual 
disability should not be treated the same as other offenders. 

• Being less culpable as well as a lack of understanding of the situation were given as 
reasons for why people should not be treated the same. 

• There was support across the three respondent groups for a different type of approach 
for people with intellectual disability when interfacing with the criminal justice 
system. 

• • A minority of all three respondent groups indicated that people should be treated the 
same which, however, was qualified by the circumstances of the crime committed. 

• Attitudes towards how people within the criminal justice were treated were more 
divided between police and lawyers in comparison with general attitudes. Where 
there were significant differences, lawyers tended to be slightly more liberal in their 
approach to the treatment of people with intellectual disability. 
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3.5 Part Four: Training And Resources 

3.5.1 Specific training on intellectual disability 

The majority of police officers (47, 66%) and lawyers (53, 87%) and half of the forensic 
nurses (3, 50%) had received no training specifically about intellectual disability. When 
the respondents, who had received training (P: 15, 21 %; L: 7, 11 %; FN: 3, 50%), were 
asked as to the type, they replied in terms of its location. When this was analysed, the 
police 8 (57%) indicated the police training college, followed by training module days (3, 
21 %), whereas for the lawyers, the latter was the highest (3, 75%), followed by university 
(2, 50%). For three (50%) forensic nurses, it had been a place within other employment. 
A further question explored whether the training had taken place either within or outside 
the organisation (see Table 3.25). For the low number of respondents indicating training, 
for the police it was within the organisation (8, 57%), whereas for both the lawyers (3, 
60%) and forensic nurses (2, 66%) outside of the organisation. 

Table 3.25 
Training provision within or outside of the organisation 

Where training 
provided 

Police (N=l4) Lawyers (N=4) Forensic Nurses (N=3) 

Within organisation 

Outside of organisation 

Both 

N 

8 

3 

3 

% 

57 

21 

21 

N 

1 

3 

0 

% 

25 

75 

0 

1 

2 

0 

N % 

33 

66 

0 

Of the small group that received training, the majority of the police respondents indicated 
that it had been within the last 6-12 months (13, 93%), with the majority of lawyers (4, 
80%) and forensic nurses (3, 100%) receiving training over 18 months ago. For the 
police, the currency of training suggests it may be a reflection of recruit training (see 
Table 3.26). 
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Table 3.26 
Currency of training in relation to intellectual disabilities 

Time Police (N=l4) Lawyers (N=5) Forensic Nurses (N=3) 

Within the last 6 months 

12 months ago 

12 - 18 months ago 

18+ months ago 

N 

7 

6 

0 

1 

% 

50 

43 

0 

7 

N 

0 

1 

0 

4 

% 

0 

20 

0 

80 

0 

0 

0 

3 

N % 

0 

0 

0 

100 
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When this group of respondents were asked if they had found the training beneficial, the 
large majority (P: 11, 92%; L: 4, 100%; FN: 2, 66%) answered "yes" (see Table 3.27) 

Table 3.27 
Was the training beneficial? 

Position Police (N=12) Lawyers (N=5) Forensic Nurses (N=3) 

Yes 

No 

N 

11 

1 

% 

92 

8 

N 

4 

1 

% 

80 

20 

2 

1 

N % 

66 

33 

Overall, it appears that training in intellectual disability is of a low priority within the 
three professional groups. If the impact of how intellectual disability can affect a person, 
when interfacing with the criminal justice system, are not covered in training, it has 
implications for how these people are dealt with. Without such training people with 
intellectual disabilities run the risk of: 

• not gaining appropriate instructions and advice; 
• not being informed of their rights in a way that can be comprehended; 
• professionals not having an understanding of the criminal law and other legislation 

that may pertain specifically to people with intellectual disability; 
• lack of suitable alternative solutions to meet their specific needs. 
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3.5.2 Perceptions of why training has not been received 

When the three groups were asked why they had not received any training on intellectual 
disability, for the lawyers (33, 61 %) and forensic nurses (2, 100%) the majority of 
respondents indicated that there was no training available, while for the police (23, 43%) 
the majority indicated that they did not know why training had not been made available 
(see Table 3.28). Other reasons given indicated that the police and lawyers gained 
assistance from other professionals (P: 2, 4%; L: 3, 6%) or for the police, common sense 
prevailed (3, 6%). Lack of training raises the issue of whether these groups are not 
targeted by training providers in the area of disability or whether training providers 
internal to the organisations and associated professional bodies do not see the need to 
cover this area. Alternatively, it may be perceived to be already covered within wider 
topics that make up part of the existing training modules and packages. 

Table 3.28 
Reasons for lack of training 

Police (N=54) Lawyers (N=54) Forensic Nurses (N=2) 
Reasons 

N % N % N % 

Lack of resources 
(time, money, etc.) 6 11 3 6 0 0 

Gain experience from 
other professionals 2 4 3 6 0 0 

Not available 5 9 33 61 2 100 

Don't know .23 43 0 0 0 0 

Unaware of any 4 7 9 17 0 0 

Can't remember 4 7 0 0 0 0 

Common sense 
approach taken 3 6 0 0 0 0 

Other 7 13 5 9 0 0 

3.5.3 Types of resources requested 

The findings presented in Table 3.29 show that all three groups would like access to the 
provision of pamphlets, resource guides, videos and advocacy groups, in their work with 
people with intellectual disability. The resource out of the latter four, that was the most 
consistently high across all three groups, was that of an advocacy agency (P: 36, 55%; L: 
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41, 67%; FN: 6, 100%), followed by that ofresource guides (P: 26, 40%; L: 38, 62%; FN: 
3, 50%), and then videos (P: 20, 31%; L: 21, 34%; FN: 2, 33%). However, it must be 
taken into account that all these categories were provided by the questionnaire and may 
have influenced the answer. Nevertheless, all three respondents groups prioritised the 
choices the same way. 

Those respondents who listed suggestions in the "other" category gave a wide variety 
which ranged from 24 hour access to services (P: 4, 6%), to Law Foundation seminars (L: 
8, 13%), to understanding legislation (FN: 1, 17%). 

Table 3.29 
Resources to make work more effective 

Resources Police (N=65) Lawyers (N=61) Forensic Nurses (N=6) 

N % N % N % 

Pamphlets 19 29 27 44 2 33 

Resource guides 26 40 38 62 3 50 

Videos 20 31 21 34 2 33 

Advocacy agency 36 55 41 67 6 100 

More on the job training 3 5 2 3 0 0 

24 hour access to services 4 6 0 0 0 0 

Guidelines to practices 1 2 0 0 1 17 

Checklist 2 3 0 0 0 0 

Law Foundation Seminars 0 0 8 13 0 0 

Legislation 0 0 0 0 1 17 

3.5.4 Interest in specialised training in the area of intellectual disability 

When respondents were asked if they would like to have specialised training to assist 
them in working with people with intellectual disability, the larger majority of all three 
groups indicated they would (P: 44, 63%; L: 50, 82%; and FN: 5, 83%) (see Table 3.30). 
Of interest, 25 (36%) of the police indicated that they would not, which could be 
interpreted in several ways. They may believe: 
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• that they are sufficiently trained in this area 
• they do not deal with enough persons with an intellectual disability to warrant such 

training 
• they are receiving high level training in many other areas and do not see this as a 

priority area 
• they are "trained out". 

Table 3.30 
Interest in attending specialised training in the area of intellectual disability 

Position Police (N=70) Lawyers (N=61) Forensic Nurses (N=6) 

Yes 

No 

Don't know 

N 

44 

25 

1 

3.5.5 Requested areas of training 

% 

63 

36 

1 

N 

50 

11 

0 

% 

82 

18 

0 

5 

1 

0 

N % 

83 

17 

0 
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When asked to indicate which of a series of workshops, listed in the questionnaire, would 
be of interest, the groups responded favour~bly to all (see Table 3.31). The two most 
selected responses for police were implications of the law ( 40, 91 % ) and disability and 
communication issues (39, 89%). For lawyers, the two highest priorities were, similarly, 
communication (46, 92%) and knowledge of support services (43, 86%) and for forensic 
nurses, the knowledge of support services (4, 80%) and implications of the law (5, 100%). 
Communication featured highly for both the police and lawyers but not so highly for 
fnrP.m:ir. nnrse.~, whirh m~y hP: ~ rP.flP.r.tinn nf thP.ir jnh wherP. thP.y ~re r.nm;rmmir.~ting 

regularly with people with disabilities. 
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Table 3.31 
Areas of training interest 

Areas of interest Police (N=44) Lawyers (N=50) Forensic Nurses (N=5) 

N % N % N % 

Implications of the law for 
people with intellectual 
disability 40 91 39 78 5 100 

Communication issues 39 89 46 92 2 40 

Knowledge of support 
services for people with 
intellectual disability 37 84 43 86 4 80 

Needs of people with 
intellectual disability 25 57 36 72 2 40 

Causes of intellectual 
disability 23 52 32 64 1 20 

What it means to be 
intellectually disabled 22 50 30 60 1 20 

Other 2 5 2 4 0 0 

3.5.6 Facilitation of workshops 

When the three groups of respondents were asked how they would like the training 
workshops facilitated, all three respondent groups indicated a preference for advocacy 
agencies to facilitate such training (P: 32, 73%; L: 38, 81 %; FN: 4, 80%). An interesting 
finding is that over a quarter of lawyers (16, 34%) and police (12, 27%) indicated they 
would like the workshops facilitated by people with an intellectual disability (see Table 3. 
32). 
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Table 3.32 
Facilitation of workshops 

Facilitated by: Police (N=44) Lawyers (N=4 7) Forensic Nurses (N=5) 

N 

Internal 26 

Advocacy agency 32 

People with an intellectual 
disability 12 

% 

59 

73 

27 

N 

16 

38 

16 

3.5. 7 Reasons for not being interested in training 

% 

34 

81 

34 

1 

4 

0 

N % 

20 

80 

0 

57 

Where respondents indicated that they would not be interested in training, the major 
rationale for all three groups (P: 9, 41 %; L: 4, 50%; FN: 1, 100%) was that they did not 
have contact with people with intellectual disability (see Table 3.33). For the police, this 
was followed by no interest in the area (7, 32%) and for the lawyers that they were near to 
retirement (2, 25%) and that they could get professional assistance elsewhere (2, 25%). 
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Table 3.33 
Reasons for lack of interest in attending specialised training 

Police (N=22) Lawyers (N=8) Forensic Nurses (N=l) 
Reason 

N % N % N % 

No contact with people 
with intellectual 
disability 9 41 4 50 1 100 

No time 5 23 0 0 0 0 

Use a common sense 
approach 2 9 0 0 0 0 

No interest in area 7 32 0 0 0 0 

Retirement near 1 5 2 25 0 0 

Would get professional 
assistance elsewhere 0 0 2 25 0 0 

Other 1 5 0 0 0 0 

3.5.8 Raising of awareness 

When respondents were asked if answering the questionnaire had made them more aware 
of the problems associated with working with people with intellectual disability, the 
majority of police (39, 56%) and lawyer (28, 46%) respondents indicated that there had 
been no change. A smaller number indicated that there had been some change in 
awareness (P: 23, 33%; L: 19, 31 %) and an even lower number indicated awareness had 
increased (P: 8,11 % and L: 14, 23%). However, for four (66%) of the forensic nurses, 
they had become somewhat more aware (see Table 3.34). 

The lack of change in awareness could be a reflection that the participants perceived that 
they had a sufficient level of awareness or that answering a questionnaire does not address 
the issues in working with people with intellectual disabilities. 
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Table 3.34 
Level of awareness raised by answering this questionnaire 

Awareness Police (N=70) Lawyers (N=61) Forensic Nurses (N=6) 

More aware 

Somewhat aware 

No change 

Less aware 

3.5.9 Summary 

N 

8 

23 

39 

0 

% 

11 

33 

56 

0 

N 

14 

19 

28 

0 

% 

23 

31 

46 

0 

2 

2 

1 

1 

N % 

33 

33 

17 

17 
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In summarising this section of the findings on resources and training, the following 
outcomes have been described: 

• The majority of police and lawyers had received no training on intellectual disability, 
whereas it had been received by half of the forensic nurses. 

• For the minority of police that had received training, it had occurred within the 
organisation, whereas for the lawyers and forensic nurses it had been external to their 
place of work. 

• Training that had been undertaken was most current for the police respondents. 

• Where training had occurred for the large majority of police, it was considered 
beneficial but only for half of the lawyers. 

• Reasons given for why the large majority of respondents had not undertaken any 
training included that it was not available and lack of resources to mount it. 

• The resource most consistently requested across all three groups to make their work 
with people with intellectual disability more effective, was that of an advocacy 
agency. This was followed sequentially by resource guides, videos and pamphlets. 

• The large majority of lawyers and forensic nurses were interested in participating in 
specialised training. The police were more hesitant. 
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• Three major areas of interest for training included the implications of the law for 
people who were intellectually disabled, disability and communication, and 
knowledge of support services. 

• In relation to training, workshops facilitated by an advocacy agency were the most 
popular across all three groups of respondents. 

3.6 Conclusion 

Within this chapter the questionnaire findings as they relate to meeting with a person with 
a disability, working with a person with a disability, attitudes and resources and training, 
have been described and presented in tabular format. A personal perspective relating to 
the implications of these findings is now presented in the next chapter through the case 
studies of five young men with intellectual disability, who have a history of offending. 
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CHAPTER FOUR 

Case studies 

4.1 Introduction 

61 

Within this chapter the five case studies that were developed as part of the project are presented. 
They describe the perceptions of the person with intellectual disability, those of a family 
member/caregiver or staff member, as well as their lawyer. Perceptions are triangulated across 
the three interviews. At the completion of the case studies an analysis of common themes is 
presented. 

4.2 Case study one: Smokey 

Within this case study the information was gained through separate interviews with the young 
man, his fat her and stepmother together and his lawyer. 

Smokey was a young man of European origin in his 20's who lived in a group home run by a 
human service for people with intellectual disability. As a primary school child he was identified 
as having a learning disability and, as a result, spent his education within special education 
classes. Prior to his last offence he was living in another group home run by the same service. 
Following sentencing he was moved, in keeping with the court findings, to a group home 
situation which provided more structure and a higher client to staff ratio. 

Smokey has been involved with the criminal justice system since he was a young adolescent, 
committing a series of minor crimes that began with petty theft, described in his own words as 
"pinching chocolate bars in the Warehouse". At the age of 15 he was charged with a serious 
crime relating to sexual offending. His father verified this latter incident, "Smokey was caught 
with another guy heading up one of the hills in (name of town), chasing a girl up there". His 
father spoke of how this led to his involvement with the Police Youth Aid officer "going 
backwards and forwards . . . quite a few times over this matter". The result of this incident was 
that Smokey was placed in a psychiatric institution as a special patient from which he was 
released after 12 months. 

Prior to Smokey's last crime, his father reported that his son was involved in other petty crimes, 
which he referred to as "all sorts of minor things". The last crime was committed when he was 
living within a human service agency. He was charged with intentional damage and threatening 
behaviour. 

In reflecting upon his last crime, Smokey said that he "was staying over at the next door 
neighbour's house, I was pinching her bloody clothing and smashing windows and trying to kill 
her". Following the incident he described how "the police came around that night, and they put 
my name on a piece of paper, so I went to court the next day. And they treated me like shit11

• 

His father's memory of the situation was less emotive and described that he was rung by the 
staff of the service agency to say that "there was a spot of bother and the next thing he (Smokey) 
was appearing in court two or three days later and that was basically it". This scene was not new 
to Smokey's father and was best summed up by him as " the same old drama". 

In terms of his arrest, Smokey indicated that the police came to his residential setting and spoke 
to him and his staff. When asked how many police officers spoke to him, he stated there were 
four and described them as "two in uniform and two were not". They told him he was to go to 
court the next day. In reflecting upon the arrest, Smokey's father indicated that at the time he 
thought the police were overreacting and remembered saying to a policewoman who rang him 
" ... normally we have gone through this before and what you say and what actually talces place in 
a court of law is totally different". 

At the time of arrest, the police contacted a local lawyer, who was known to have had experience 
in the mental health field, and asked him if he would be interested in assisting Smokey. In 
responding to the request, the lawyer said, "given the nature of the charges and given the 
background of Smokey as set out by the officer in charge ... over the phone, I decided this was 
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one case where I should personally attend". On arrival at the police station the lawyer found that 
"Smokey was too eager to please ... particularly the police officers, he wanted to go along with 
what was being suggested". In summing up how Smokey reacted to being interviewed, the 
lawyer described him as very compliant and suggestible. 

In fact he was intent, to please a female officer ... to the extent that every other person in 
his position ... would want to stay with the lawyer and discuss matters ... and perhaps have 
as little as possible to do with the police officer. In this case, Smokey made a special 
request that he wanted to spend more time with the police officer. 

In terms of Smokey's actual court appearance, the lawyer indicated that his client was well 
supported. He was accompanied by staff from the service agency and his father. Put simply, 
Smokey commented that, "his Dad always goes to court with him". With reference to the human 
service worker, Smokey said that he "was a good guy who supported him this time". When 
Smokey's father was asked to comment on the level of his involvement with what he wanted his 
son to plead, he stated, "not a great deal". He was directed by the lawyer whose opinion he 
respected. "We were lucky to have a good lawyer ... that sort of knew what to do and how to go 
about it". As a father he was satisfied to be guided by the lawyer. 

When commenting upon Smokey's situation in the court, the lawyer reflected on his concerns 
about his client's ability to comprehend the process, although on initially meeting him Smokey's 
verbal ability would have led him to think otherwise. This concern was heightened when a court 
appointed psychiatrist's finding found that Smokey was "not so disabled that he could not give 
proper instruction". In comparison, the lawyer believed strongly that his client "would not be 
able to handle something of this magnitude on his own". However, he also felt that Smokey's 
inabilities were compensated for by the "tremendous support from the human service 
organisation and from the advocacy agency". The latter agency provided support from an 
advocate for Smokey both prior to, throughout and following his court appearances. 

The lawyer reinforced the value of support received by his client by indicating that "it would 
have been impossible for Smokey to have gone through the court process without it". He 
particularly commented upon the co-operation of the human service agency providing his file, 
which contained his previous psychiatric reports, supervision plans and evaluation reports. This 
information helped him work with the caregivers to develop a plan that would be "most 
appropriate for him in the future". In tum, this plan was presented to the court. The lawyer 
believed strongly that Smokey's court appearance was enhanced by the collaboration between the 
staff of the human service setting, the advocacy agency and his client's father. Such 
collaboration was exemplified by his comment "that on any one appearance in court we would 
have anywhere between two to four people present with Smokey. That type of support doesn't 
come by easily but in this case they spared no resources to be with him". 

For the lawyer, pivotal to success in working with people who were intellectually disabled, was 
the ability to "be sensitive to other people". The appointment of good counsel, as well as police 
officers who could empathise with the person with intellectual disability, was also a needed 
factor. He also suggested better facilities post sentencing, as well as the introduction of 
legislation similar to the Children and Young Persons and Family Act to meet the specific needs 
of people with intellectual disability who come before the criminal justice system. 

Smokey's perception on his own court experience was that his lawyer spoke to him heaps of 
times and that his dad was often with him. He compared this to an earlier offence and 
subsequent court appearance when the lawyer, appointed at that time, spent most of the time 
talking to his father and not obtaining his opinion. Similar to the lawyer, in relation to Smokey's 
last crime, his father believed that it ''went through very well". 

All parties concerned with Smokey's last court experience confirmed the positive role of the 
Judge. Smokey thought that the Judge was nice, "he looks like Father Christmas that one, but he 
is really quite skinny". Smokey reinforced his liking of the Judge by saying that Judges "are 
really good guys". Nevertheless he did realise that the role of the Judge was to carry out "that if 
you have been bad you go to prison". Smokey's trust in the Judge was mirrored by the lawyers 
opinion that they "were lucky to get that Judge", in that the Judge was not only sensitive but very 
compassionate. Further, Smokey's father thought that the Judge was open to suggestion, arising 
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from the lawyers submission that his son be sentenced to a two year supervision period which 
initially, the Judge had recommended as six months. When it was pointed out by the lawyer that 
this was too short a period for the objectives of the supervision plan to be met the Judge 
increased the time period. 

In terms of the outcome of his court appearance, the sentence was that Smokey got two years 
probation and when asked what that meant to him he said, "I just have to behave for two years". 
The court qualified this sentence by putting him under the supervision of the human service 
agency for the probation period. The lawyer was pleased with the sentence. He said, "I was 
most satisfied. It was beyond my wildest expectations". For Smokey's father the sentence was 
thought to be the best outcome, taking into consideration all the circumstances surrounding his 
son's offence. 

Although the sentence did not involve the young man being sent to jail or held in police cells, he 
had previously experienced both. He was held in police cells for three weeks and in Mt Eden on 
remand for two. His memories of these experiences were mixed. On the positive side the meals 
were good, the prison officers were described as "just treating me good" and "all his friends were 
there". On· the negative, he spoke of "getting a hiding in jail" by the inmates, being dark and 
cold with only one blanket in the police cells and having to get up at 4.30 am in prison to go to 
work. 

As a person who had experienced the outcomes of committing a crime, Smokey's insight into 
what constituted crime were limited. He appeared to know what was wrong and that he had to 
behave and follow the rules. His father thought that his son partially understood the 
consequences of his offence. His viewpoint is summarised in the following comment: "Smokey 
is 21 but is in fact not 21. Under a normal scenario, he is probably 35 in street wise scenario, 
but academically to read or write he may be only 13". This viewpoint was verified by his 
stepmother who said, "Oh Smokey, why can't he understand, but obviously he can't". 

When Smokey's father was asked if he would like to give any advice to other families when 
interfacing with the criminal justice system, he said that families needed to know the full 
implications of the legal system for their child. He stressed that information needed to be in a 
form "that you can understand, not too much legal jargon". He also suggested that specialised 
lawyers be available rather than" taking pot luck with any lawyer". He thought if that was the 
case he "would be able to ring a certain lawyer or lawyers who were taking on the 
responsibilities for people with disabilities". Smokey's stepmother expanded this viewpoint to 
include other personnel who operate within the criminal justice system, such as police and 
Judges. She also suggested that people like her stepson wear a bracelet that would identify that 
people have an intellectual disability. This would assist the authorities to respond in an 
appropriate manner. 

The lawyer had several suggestions for change within the judicial system. These included the 
appointment of appropriate personnel that are sensitive to the needs of people of different 
backgrounds. He explained the need for counsel to have expertise in the area of disability. 
Reference to the importance of support particularly from staff of service agencies and advocacy 
groups, was also made as was the need for change in legislation. "We need legislation to deal 
with people like Smokey like we have the Children and Young Persons & _their Families Act". 

Since Smokey's sentencing 18 months ago he has not been in any further trouble with the law 
which has pleased his supporters and, in particular, his father and stepmother. The change that 
has come about since his last crime is reflected in the final comment by his stepmother. 

He is very clever, he is quite complex. I have known him for four years and in that four 
years it has been absolutely frantic for him. It has quietened down in the last year but 
before it was terrible. 
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4.3 Case study two: Jake 

Within this case study the information was gained through respective interviews with the young 
man, his parents, and his lawyer. 

Jake was a young man in his mid twenties of European origin for whom, as a young child, both 
epilepsy and learning disabilities were identified. Throughout his school years he was the 
subject of a range of educational interventions to assist with, what had been described as, 
Attention Deficit Disorder(ADD). Early in his childhood, displays of anger were a problem for 
which he received intensive treatment within a residential educational setting. Up until the age 
of 20 he lived at home and then, due to pressure on the family arising from his behavioural 
problems, he went to live within a residential service agency for people with intellectual 
disability. He was there for 5 years during which time he committed various offences arising 
from the problems associated with his anger. Eventually, the management of the human service 
agency withdrew its service and he was on the streets for a day before he returned to the family 
home. Following further difficulties for him within the family setting, he has left the family 
home to live independently. 

Jake's first crime of car conversion was committed when he was in intermediate school at the age 
of 15. After stealing the car, he and a friend went joy riding. Jake's memories of the incident 
show a lot of self confidence in his own abilities and a belief that he could outwit the police. His 
bravado is summed up in his description of the incident : 

I was being a smart little bugger at the time. I said, "Oh we'll try and outrun them" We had 
this nice flash car. I thought not a problem. I thought I would try and outrun them but they 
put up a road block. We were arrested on the spot.. ... 

His lack of understanding of the seriousness of the situation is exemplified in his continuing 
dialogue: 

when (the police) eventually stopped me they had blocked the road .. .I tried just to do 
doughnuts, which is locking the steering and accelerating, which is just going round and 
round doing a smoke screen and drive ourselves out again, but obviously they knew that 
trick ... and just waited till the smoke cleared. 

Jake's father verified the car theft as the first crime committed by his son. He related how he'd 
received a phone call from the police to come and pick him up. In retrospect prior to the crime 
he recognised that Jake had "gone out a little angry". When discussing how Jake was handled by 
the police, his father thought that his son's verbal skills had interfered with the police recognising 
his disability. When he told the police of Jake's disability, he said, "some of them have looked at 
me as much to say I am talking through a hole in my head". The father's perception was verified 
by the lawyer who, although not involved in the first offence, represented him in his last crime. 
In comparison with other people with intellectual disabilities that the lawyer had represented, he 
described Jake as "very sophisticated. Jake was in the sort of 14 year age group range, maybe 
slightly under, maybe slightly over. So he actually came across fairly well". The lawyer also 
confirmed Jake's bravado when he said, "he puts up a front of being pretty cocky". If he had not 
been disabled, the lawyer believed that his bravado could have been misinterpreted by members 
of the judiciary and legal systems leading to serious consequences. The impact of his bravado 
was lessened by the knowledge of his disability. 

Following his first criminal conviction, Jake went on to commit a series of minor and more 
serious offences. The most serious of these was sexual assault, resulting in him serving a prison 
sentence of nine months. In talking about his prison experience, served in two different jails and 
covering both his remand and sentenced periods, his reaction was mainly positive. He got on 
well with the prison officers who were helpful. If they couldn't help him they would go further 
up the chain of the authority to find someone to sit down with him and explain the situation. He 
summed up his view in the following way : "I was quite happy with the service in the prison. I 
thought the officers were doing their job quiet well". His comment indicates his ability to find 
the positive in situations that could be less than desirable. In comparison, when reflecting upon 
the prison experience, his parents found it most difficult. They described, not knowing how and 
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what to ask for when visiting, their concern about whether Jake's medication regime was being 
maintained, the long distances they had to travel and the physical effects of what they believed 
were the outcomes of Jake being physically abused within the prison system. They "could see 
that he had been bashed up and .. . knew he had been sexually assaulted". His parents, 
nevertheless, recognised that Jake had refused to apply for protective segregation. According to 
his father, Jake was told about it, "but that didn't help at all. He preferred to be out with the 
others because I think he got too depressed by being by himself, so he elected to be together with 
the others". 

In relation to his last crime, which occurred while he was living within the service agency, where 
again his anger led him to become involved in an incident in which he committed various 
offences, he was arrested and appeared in court on a charge of intentional damage and assault. In 
discussing what happened after the staff of the agency had called the police, his bravado as well 
as an understanding of his involvement in the situation was evident. He commented on his own 
ability to become very strong when angry and considered taking on the police officer who was 
wearing a baton. He stated : "I reckon I would take one of those officers even with a baton. I was 
just being staunch at the time". It was evident, however, that his bravado was soon diffused 
through the skill of the police officer who took a compassionate problem solving approach rather 
than one of confrontation. As Jake said, "the officer told him that if you want to let it all out just 
let it all out ... and then it came to me and it got to me and I cried. I had to let it out". 

Following the incident, the service agency, which was also the complainant, contacted a lawyer, 
who was recognised for his experience in working with people with intellectual disability, to 
represent Jake. According to Jake, the case was "open and shut" but it did lead to the service 
agency evicting him from its services. The lawyer felt that, overall, the case went well and that 
he was able to assist the police and the prosecution to gain some understanding of the issues 
surrounding not only Jake's offences but his intellectual disability. He described Jake 
intellectually as "just on the border" which meant that taking instruction from him was not a 
problem although, he said, it took longer. "You have to approach it to make sure that you check 
everything ... you start on an entirely different approach, you have to check all the things such as 
(being) mentally capable, etc., before you get into the other aspects of the case, as you would 
normally do". 

For the family, this last court appearance for Jake compared well to earlier appearances. They put 
this down to the fact that the "lawyer was approachable and included them in discussion on what 
could be the outcome for their son". They appreciated being informed of what the lawyer "was 
doing". Previously they stated "that there was very little contact between us and the lawyer at 
all" and no discussion on what the impact of disability could have been for the mounting of a 
defence. They related the fact that often his legal defence excluded his disability, because of the 
way in which he presented himself. His mother said : "he could talk the leg off an iron pot, but 
they (the lawyer) didn't believe it (his disability). They believed the epilepsy because he had his 
medication". The family also commented that often the service agency did not inform them of 
his minor offences. They wondered if the service agency might have thought that they were 
"responsible for him at the moment, (and did not wish to) concern the parents". Nevertheless, 
they stressed that, "even so, I think the parents should be informed of all the situations like that 
regardless". 

As a person, Jake indicated a limited understanding of the roles of the Judge, lawyer and police. 
He saw the Judge's role as deciding what would happen to him. This was expressed as either the 
Judge could "throw the book at him" or "give him a fine". He believed that the Judge was there 
"just doing things that he thinks is right and listens to the lawyers ... but it is really up to the 
Judge". Similarly, his understanding of the lawyer role was naive: "he speaks for you on your 
behalf ... and you say to him, before he goes in for you, roughly what you think". He had a sense 
that if the Judge was willing to listen to the lawyer he got a good outcome. With reference to the 
police in the court, he mentioned the arresting officer and the "officer at the desk" who was the 
police prosecutor. He identified the role of the arresting officer as one "to give evidence to the 
Judge and also gives a sheet of evidence to the lawyer concerned". In terms of the role of the 
police prosecutor he "was not quite sure". 
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The extent to which Jake had support throughout his various appearances in court varied. The 
most consistent support came from his mother who recounted that she found the whole 
interaction between the criminal justice system and her son and family most stressful. The 
lawyer also acknowledged what such a situation could do to families. He expressed the need to 
problem solve Jake's situation in view of the family commitment to the well being of their son. 

The lawyer's support for his client was reflected in the way he communicated with the police 
prosecutor, the Judge and the probation officer to develop an outcome that was appropriate for 
Jake. Unfortunately, this required resourcing and accommodation which frustrated the lawyer 
who commented that there were just not the "financial resources and the place to do it". This 
frustration extended to the service agency who had also indicated that it was not in a position to 
fund Jake to undertake an anger management course. 

In reviewing his own situation, Jake had some advice to assist other people with disabilities 
when appearing in court. These related to the provision of advocates, interpreters and support 
people. He stressed the need for physical accessibility to the court. His family recommended the 
availability of information and contact points associated with how to deal with the justice 
system. The need for such support was indicated in the following comment, 

As far as the law was concerned ... you sort of went along, you listened and you picked 
things up as you went along ... I didn't know what to expect ... if you had a rough idea of 
what the process was you would find yourself a little more at ease. 

In giving advice, the lawyer recommended that lawyers have access to appropriate advice from 
other experienced lawyers and appropriate professionals. Arising from his own experience, he 
thought that consideration should be given to special counsel being appointed to these cases 
similar to that in the family court. He prefaced this with a qualification: 

it would be nice to have a group of specialist lawyers .... but in the end they become a 
sort of precious touchy field. I see it in other aspects of the law and it's a bit of a closed 
shop. But it is probably better to have that than not have anything at all. 

Other issues that he raised were amendments to the law to facilitate ease of disability hearings, 
particularly when all parties are in agreement that there is a disability of cognition. Even if there 
were changes to the law that set up appropriate supportive facilities, he stressed that there would 
need to be resources and funding. In the final analysis, he believed that success in working with 
people with intellectual disability is dependent upon the personality of the professionals. They 
need to be of a "sympathetic order and open to collaboration". The lawyer also commented on 
the inadequacy of the financial arrangements of legal aid when working with people who are 
intellectually disabled. The amount of time required to work with the person far exceeds the 
reimbursement available. 

Since the last court case described in this case study, Jake has appeared in court again followed 
by one month jail for intentional damage by fire. He is now living independently and is looking 
for part time work. His family still provide support for him, particularly his mother. 
Nevertheless, Jake appears to continue to test the system and support of those around him. 

4.4 Case study three: Tom 

Within this case study, information was gained through respective interviews with the young man 
and his grandmother. At the time of interview, the lawyer who had agreed to be interviewed, 
was on indefinite sick leave. It is hoped to interview him at a later stage. 

In reading this case study, it will be apparent that certain information is not provided arising 
from the absence of the lawyer and also that the person's father, who was his key caregiver, had 
died prior to his last offence. 

Tom is European, in his early twenties and lives in a human service organisation which arose as 
part of a court sentence. He lives in a group home with four other young men his own age. As a 
young child he was identified as intellectually disabled and has lived for a large part of his life 
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with his father, who was alcoholic. Upon the death of his father, he moved into a residential 
setting run by a Trust for people with intellectual disability. Key support people in his life are 
both his mother and grandmother. In the past, he frequently stayed with his grandmother with 
whom he has a close relationship. 

Both Tom and his grandmother confirmed that his behavioural problems brought him to the 
attention of the police at about the age of 10. He would run away from home, steal school 
equipment, "pinch" property and generally participated in "nuisance behaviour", such as 
breaking windows in the neighbourhood. His grandmother reported that this led to the police 
often visiting her, "to look for him and to discuss his behaviour". She stressed that he had "a 
fascination for anything on wheels" which related to his theft of goods, such as, a trailer. When 
asked for her reaction about how the police treated her grandson she said: 

they were very good to him, they really were, they would let him put their light and siren 
on. I used to think perhaps they thought what a nuisance (but) they were good to him. 
They were kind to him because he was a likeable kid. 

Tom's first court appearance, according to his grandmother, was within the youth court. Tom 
was unable to verify this as, with time, he had lost the detail of memory of events, however, he 
did report that at 16 he went to Mt Eden Prison but couldn't remember why he was sent there. 
Although he did not like being in Mt Eden, he said "I had it to do. It wasn't alright but it had to 
do". 

Most of Tom's court appearances, up until the last one, were within the youth court. When 
questioned about his last crime, he had more details because the incident occurred only 18 
months ago. The incident that led to his arrest involved other clients at the Trust run residential 
setting, where he lived. He reacted to a loud radio and a television set going at the same time. 
He recounted the incident as: "I got wild and I picked up a knife out of the drawer at the kitchen 
and threatened this guy with it and then I got another knife". As a result, staff contacted the 
manger and police were called. His memory of the situation also gave some insight into how he 
viewed his behaviour. He said "(they) got the police out to come and take me away because I 
was dangerous like that". He was taken to the local police station and spent the night in the 
police cells. In describing his interaction with the police, he showed some understanding of what 
was happening: "I remember when I was in the police station they took a statement and you 
could tell immediately that you would get arrested for it". However, when asked if he 
understood what the police were telling him he said, "No not really". In terms of being able to 
follow what they told him was going to happen he said: "they explained in some ways, I said it 
was OK because I knew I was going to get arrested, I believed it". His commentary indicated 
that he accepted the consequences of his behaviour even though he may have had limited 
understanding of them. 

From court the next morning he was remanded to Mt Eden Prison for two weeks from which he 
was moved to the Mason Clinic for psychiatric assessment. Following negotiation between the 
Mason Clinic staff, key staff of a human service agency that had been approached to provide a 
community based service for him, as well as an advocate from a justice advocacy agency, he was 
transferred into residential care provided by the service agency, which was independent of the 
Trust where he had lived at the time of the offence. Negotiation centred around the development 
of a supervision plan that was to be implemented for him within the community based service. 
The involvement of the advocate had arisen from contact that his father had made with the 
advocacy group several years prior to the particular offence under discussion. 

Throughout Tom's history of court appearances he has gained support, particularly from his 
family and the advocacy group. In relation to his last court case, the staff of the agency that were 
planning to contract for his service, were also present. Tom also spoke warmly of how he had 
developed a relationship with a particular forensic nurse within the court system, whom he 
described as always "there protecting me, tried to stick up for me, tried to do the right things for 
the Judges and everything". He also saw that the police were there for his Mum and Gran when 
he got into trouble, however, for himself, he indicated that whenever he saw the police he 
thought he was in trouble. When asked what would make it easier to deal with the police, he 
suggested a support person. 
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His grandmother spoke perfunctorily of the court experience as a process, "where you go in" and 
after her grandson's name was called out "he gets up, stands there and then ... says a few words 
and that's it and then goes back with his Dad". She appeared resigned to the process in which, 
over the many years of Tom's skirmishes with the law, she and her family have been supported 
by the same lawyer. Her confidence in the lawyer was evidenced in her comment that he had 
"worked hard to keep (Tom) out of prison". She had gained strength from his words that her 
grandson "would never go to prison", although this had occurred on one occasion. 

When Tom was asked what he understood about the court process he said that the only people he 
really understood were the forensic nurse and the Judge. He admitted trouble in understanding 
what was said in court between his lawyer and the prosecutor. His opinion was different in 
relation to the Judges of whom he said that they: "tried to do the best thing for me. They try to 
get me home ... do the best thing for me". 

When asked about the court process and the people involved, Tom showed a simplistic 
understanding of their roles. In response to being asked why you go to court, he stated: "to see 
the Judge and to see the lawyer" and when asked to describe what the court was for he said: "it 
was for the people". In response to what happens at court, his interpretation was: "you get bail 
and so you go somewhere else". He saw the Judge's role as "to make decisions" and the lawyer's 
role as one "who tries to convince the Judge where you go to", whereas the forensic nurse was 
there "to liaise". 

When asked about any advice she would like to give from her own experience, Tom's 
grandmother related the frustration of not knowing how to access information about the court 
processes. She said that "they tell you what time to be there, but of course you can be there all 
day before you get anywhere. We used get in a comer, play noughts and crosses and take a pack 
of cards to pass the time away". 

Since the last court case Tom has remained living under supervision within the same human 
service setting where he participates under supervision in a variety of daily activities. 

4.5 Case study four: Charlie 

The material for this case study came from three respective interviews with the person, a 
member of the agency that the person lived with and the lawyer. Two lawyers are mentioned in 
this case study and the one interviewed is the person that represented Charlie in his last court 
appearance. Most of the discussion, however, centres around the case that preceded his last 
offence, as this was the main focus of discussion in interviews with Charlie and the staff member. 

Charlie is a male European in his early 20's who lives in a group home with an independent trust 
that provides residential and vocational services for people with intellectual disability. At the 
time of his last crime, Charlie was living within the Trust setting for over one year. During this 
time he disappeared and, after a month, he made contact with the staff, indicating that he was in 
trouble and wished to return. Soon after his return, the police spoke to him concerning a serious 
offence which they believed he was involved in during his time away. He was subsequently 
arrested and appeared in the local court charged with aggravated robbery, gaining a sentence of 
one years supervision under the administration of the Trust where he returned to live. 

When asked about being approached by the police, Charlie said they took him to the police 
station where they asked him lots of questions about the robbery. He commented that they rang 
his family and "they kept pressuring me to plead guilty or not guilty ... and they said: "if you 
plead guilty you will get off ... but one of them said they will keep me here ifl plead not guilty". 
When a senior staff person from the Trust, who went into the police station, was asked how the 
police treated Charlie, she described the police frustration at her trying to contact advocacy 
agencies and appropriate lawyers to get the right legal advice. She admitted that, at the time, she 
was unsure of what to do and, as a result, it took some time to make the right contacts, which 
resulted in confusion for all parties involved. Her perception of how the police wished to relieve 
Charlie's situation is well expressed in the following quote "the policeman was getting quite irate 
and in the end he was sort of saying: "Well, bottom line - it's a long weekend and if he doesn't 
say he is guilty, he will go to prison for the weekend. If he says he is guilty he can go home with 
you today" which was tantamount to bribery really". Conversely, the staff member indicated that 
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outside of the interview room, away from Charlie, the police were "understanding" and assured 
the staff member that Charlie's disability would be "presented in court to lessen any sentencing". 
However, in terms of the police interview, she felt that the police had given an ultimatum to 
Charlie about how he should plead and she felt "that would have been quite scary for him ... 
knowing him, he would have chosen the one ( option) that was best for him and I think the going 
home issue was quite important". 

From the police station, Charlie was allowed to return to the Trust and appeared in court the 
following Tuesday after the long weekend. A legal aid lawyer was appointed. Discussion 
between the lawyer, the Trust representatives and an advocate from an advocacy agency, that the 
Trust had involved, highlighted the differences in what they each considered the most 
appropriate, course of action. The lawyer felt that applying for a disability hearing was 
inappropriate whereas the Trust and the advocate believed that such a hearing would be in 
Charlie's best interests. This difference of opinion resulted in a not guilty plea being entered 
which led to a year of ongoing assessments for Charlie with a number of psychiatrists as well as 
a change of lawyer. Charlie indicated that the delay in bringing his case to court caused him 
considerable stress and confusion. This is evidenced in the following quotes: 

I didn't know what was going to happen, no one was telling me what's going to happen or 
not. I used to pretend I knew. 

I had a lawyer for two weeks and he left and I changed to another lawyer and then I had 
to explain to another lawyer because he was somewhere else and that's real confusing and 
I don't know if they are going to keep it secret or tell heaps of other people. 

I wasn't allowed to go anywhere for about a year and a half. 

Similar to Charlie, the staff person also found the delay in bringing the case to court stressful 
because of the conflicting information the Trust received from lawyers, the advocate and the 
psychiatrist. She said: "I found it confusing. Charlie didn't know what in the hell was going on". 
He wanted to plead guilty because "he said he did it" when he was uplifted by the police. 
However, the dilemma for her, shared by his other supporters, related to the implications of what 
a guilty plea would mean for him in the future. Put succinctly, she said: "It just doesn't stop as, 
Oh well, you have got two convictions now . . . . . It is a lifetime thing". 

As a means of resolving the difference of whether Charlie should apply for a disability hearing, 
the Trust approached legal aid to change lawyers. Another lawyer was appointed and started 
working on the case but was unable to continue due to the seriousness of the offence which, by 
law if legal aid was to be used, required a more senior lawyer to be appointed. This lawyer, 
based upon opinion in both the psychiatric and psychology reports that he would not be found 
under disability, proceeded to take instruction from Charlie without the involvement of any of 
his supporters. The opportunity to be heard alone was a relief to him. He commented: "then the 
last month I meet this nice lady and she told (staff member) to get out, just talk to me, which I 
wanted ... this lady lawyer said: "ifl plead guilty she would get me off the charges". As a result 
he pleaded guilty and received a sentence of one year's supervision. 

While on bail for the aggravated robbery, Charlie committed another offence and was arrested 
and charged with burglary. He was then represented by another lawyer. A status hearing was 
held where the lawyer had a sentence indication which Charlie accepted, which was a 
supervision sentence that was to be served concurrently with the sentence for the aggravated 
robbery conviction. 

On reflecting that the appointed lawyer only dealt with Charlie in relation to his final plea, the 
staff person indicated that, although he was well represented, she felt that he had interpreted this 
as "a great power trip". In her opinion, the lawyer appeared to be "working purely from the law 
and purely from the point that she felt Charlie understood what was right and wrong, she didn't 
want to know anything else". The staff member qualified her later statement by accepting that 
she was very protective of Charlie and that his disability was acknowledged in the court . In 
reflecting upon the difference of opinion between the lawyer and Charlie's supporters not to 
apply for a disability hearing, she queried if the staff and advocate had worked too hard to 
explain the situation to Charlie. This may have given him more information than he would have 
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normally had in presenting himself for psychiatric and psychological assessment. She felt that 
the preparation of him by his supporters may have worked against him being assessed as falling 
under disability. She further commented that when he "went to court of course he was very 
presentable. He can say what is right and wrong". 

In terms of understanding the court process, Charlie's approach was simplistic. He saw the job of 
the court as "to protect justice, I suppose ... courts for innocent ones and bad ones, the bad ones 
go to prison and the good ones leave". When the lawyer, who defended Charlie at his last court 
appearance for burglary, was asked to describe him she said: "he was quiet, he understood a 
reasonable amount of what was happening. He's a young boy that was clearly influenced by 
people around him". In terms of the actual court room process of a status hearing, the lawyer 
explained that the language used can be difficult for people with an intellectual disability to 
understand and that "most of it went over his head". The lawyer, based on her observations of 
the police video interview of Charlie, also gave insight into his naive understanding of what was 
happening. She described him as: 

giving brilliant responses which shows his level of understanding of a situation such as at 
the end of the video interview where he handed a lolly pop to the police officer and said 
"would you like a lolly pop" ... he had a misconception of what he was there for ... it was 
quite clear that he really didn't understand ... he believed he was there as a witness for the 
police. 

In terms of advice on how the situation for people with intellectual disability could be made 
better when interfacing with the police, Charlie suggested not to "keep me/us so long and get us 
nervous and when you go into the police station and you sit and wait for ten years and you might 
grow a beard". Waiting, Charlie believed caused people to get very nervous. He also thought 
that the police should "talk to them slowly not fast. They talked to me and they just talked in 
their own language and I didn't know what was happening". He also made reference to the fact 
that the police did not understand what sort of disability he had. With reference to lawyers, his 
advice was that they should listen to people like him. His appreciation of being listened to was 
captured in the following quote "I wanted to plead guilty and my dream came true and I got off 
free". Getting "off free" to Charlie was that he was able to go home after the court hearing rather 
than going to jail. 

The stress identified by Charlie when interfacing with the justice system was reflected by the 
lawyer who described the repetitive nature of working with people like Charlie. 

"When you are in court and it goes right over their head and then you've got to go outside 
and spend the next hour revisiting the whole thing. I think it would be very good if the 
system was such that they understood what was happening". 

Her recommendations for change included the development of a process along the lines of the 
youth court or using a family conference approach, such as the family court arrangements where 
it is more informal. Specifically, she stipulated that she thought "there should be special Judges 
that deal with people with intellectual disability, just like there are Judges who do family work". 

The staff person also gave advice on how people with intellectual disability could be more 
effectively handled within the criminal justice system. She stressed that such people, their 
families and supporters "need to go to a lawyer that has some understanding of intellectual 
disability to get the right advice". She emphasised that the legal profession needed to be 
resourced for easy access to people with expertise who could help them and other professionals 
to understand disability. 

This was necessary to avoid some of the difficulties that were experienced by Charlie and his 
supporters when trying to explain that his disability arose from a syndrome that had only recently 
been associated with intellectual disability. A knowledge of and openess to this particular 
syndrome by members of the Judicial system prior to working with Charlie may have expediated 
the legal processes. In keeping with members of the Judicial system being knowledgeable about 
intellectual disability the staff person recommended that there be resource material available not 
only on intellectual disability but also material for the person and their supporters that would 
give insight into the legal process, the sentencing options, and definitions of legal jargon. 
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Since his last court appearances, Charlie has remained living at the Trust under supervision and 
has not had any further court appearances. 

4.6 Case study five: Matthew 

This case study is written from material gained from respective interviews with the person, their 
lawyer and the couple who acted as caregivers at the time of the person's last offence. 

Matthew is a male European in his thirties who, at the time of his last offence, lived with a 
family who had befriended him when he was in his mid twenties, living on the streets. Since his 
last arrest he has lived under the supervision of new caregivers owing to the fact that the family 
that befriended him were unable to provide the supervision due to planned international travel. 
As a young child, Matthew was abandoned by his mother and placed in institutional care for 
children with intellectual disability. Since leaving the institution, he has developed a long 
history of criminal activity and has consistently moved in and out of jail. He has engaged in 
prolific burglary and shop lifting. 

Matthew's memory of early criminal activity was vague, although he spoke about being arrested 
when he was about 18 for possession of marijuana. Other offences that he commented on 
included burglary, thefts, shoplifting, fraud and unlawfully taking a motor vehicle. As a result he 
has been in several prisons which he spoke freely about, indicating that he had been in "too 
many". When asked what he remembered most about his jail experiences he said: "the stand 
overs and attacks like fights" . He described the standovers as "they say hand me the shoes with 
smokes or I will give you a bash". He also indicated that he was abused and beaten in jail and 
when asked where the prison officers were he responded: "they tum a blind eye". 

The last time Matthew was arrested was in relation to multiple burglaries. He was picked up by 
the police while walking along the road after he had broken into several houses. According to 
his caregivers his thefts were usually associated with items that held little significance for him. 
When asked about being interviewed following being uplifted by the police he said: "if I tell 
them everything, I get bail" which he admitted has happened to him "too many times, heaps". 
He stated that he didn't understand the questions that he was asked in the interview. His lack of 
comprehension was supported by his caregivers who believed that he had very superficial 
understanding of the judicial process and consequences of his crimes. One of the caregivers said, 
"he is terrified ... he puts his head down, he is like a frightened little child ... he would give you 
the right answers and appears to totally understand .. . he does not understand". In terms of 
consequences the caregivers gave the following example, "If he goes off to the shops and buys a 
bag of lollies he takes other things. He pays for the lollies, he thinks he has done right as he has 
paid for the lollies". 

Similar to the caregivers, the lawyer also indicated that she suspected that he had difficulty 
understanding the legal implications of his situation. She described that Matthew had "quite a 
good level of communication", although his short term memory meant that she had to constantly 
reinforce her specific instructions. She indicated that, in communicating with him, she needed to 
"speak very slowly. Some concepts he would grasp very quickly and some concepts would take 
him a while and he would just nod and you knew he hadn't a clue of what you were saying". To 
assist her in understanding him, the lawyer made contact with a justice advocacy group who had 
assisted Matthew in previous court cases. The advocate helped her work with Matthew to 
compensate for his guile learnt as a result of being: "through the court system for years. He 
knows every single trick to pull and a lot of it is learned behaviour and he just produces it". One 
of the lawyer's concerns, when he was assessed by the forensic service was that he was 
diagnosed as having an alcohol problem, with no reference to it at a disability hearing that had 
been held in relation to a previous crime. If she had known, it would have been of assistance to 
her in developing options on his behalf. Lack of this knowledge didn't disadvantage her, as she 
indicated that the advocate could inform her on the issues surrounding his client's disability. 

According to the lawyer, Matthew was reasonably supported within the court through the 
presence of his advocate and his current caregivers, who were relatives of the family that he lived 
with at the time of committing the last crime. However, she did make reference to the fact that 
in terms of support he had "burnt his bridges with many people ... who had basically run out of 
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patience with him". Nevertheless, the caregivers who he had lived with up until the time of the 
last crime, had supported him for many years. This support, however, was not without its price 
putting tremendous strain on the family. When asked about their role as supporters the family 
indicatedthat "it was very very demanding". 

Matthew's understanding of the court process and the various roles of people in the court was 
pragmatic. The process, simply stated was "you see your lawyer first to see what you are 
charged with. And you go from there and after that you see a Judge". The Judge "sentences you 
to see if you are guilty or not guilty that is his job", whereas the lawyers job was "to help you not 
go to jail. And how they do that is put in a good word", which he described as "like going to 
church" . The job of the police was to "make sure that no one gets into trouble and makes sure 
that you keep your nose clean". Although he had a lot of dealings with the advocate when asked 
what his role was he couldn't remember but thought "that the job was to keep him (Matthew) out 
of trouble and not go to jail". He was able to list that there was a probation officer and a bailiff 
in the court. He described the probation officers job as making "sure that you don't get into 
anymore trouble" and the bailiffs as, "to read out the names for us to go up into the dock". He 
indicated that he knew what the roles of the latter two occupations were because his lawyer had 
told him. Also the role of the probation officer would have been reinforced through weekly 
contact associated with his current and previous sentences. The caregiver stated that Matthew 
kept his appointments at the probation office stating: "when he has to go to the probation officer 
he gets cleaned up and ready the day before. Nine out of ten times he turns up. You see he 
really enjoys going to the probation officer, that was good fun". 

Matthew's understanding of his sentence showed that he understood he wasn't going to jail, that 
it was a suspended sentence and that he could go home which made him feel "good, happy, 
whooow and yeah". He was clear that he must not get into "strife and trouble" and that he 
needed to "keep his nose clean". When asked how he was achieving that, he indicated that "he 
was keeping busy and doing work around the place and won't drink any more". Although he was 
clear about how he needed to act, when asked if he had any advice for other people with 
intellectual disability, he didn't have a lot to offer, except he saw that peoples' outcomes were 
dependent upon "how the people in the court put it". 

In comparison, the lawyer and his past caregivers had plenty of advice. For the lawyer better 
outcomes for people with intellectual disability could be gained through additional resources 
such as, professionals with expertise in this area, a resource booklet, specialist lawyers, 
advocates, an advocacy agency and legislation targeted to the needs of people with intellectual 
disability. She specifically spoke about the intended Compulsory Care Bill that is being 
considered by the present government and said that "if you start legislating and it is too strict and 
the borders have been brought in even closer, people with disabilities are seen to be dangerous 
and I don't think that people with disabilities are dangerous". 

As a result of working with the advocate in Matthew's case the lawyer highly recommended an 
advocacy agency being set up, believing that "it would definitely be beneficial". She went onto 
indicate that working with an advocate could save lawyers a lot of time, often spent in accessing 
background information surrounding disability that is essential to present the issues to the Judge. 
In relation to Matthew, who was not supported by any biological family members, the advocate 
was essential in providing the lawyer with his early history as it related to childhood and 
adolescence. 

For effective work in this area, the lawyer believed that her colleagues needed to be screened to 
ensure that they had the skills and ability to work with people with intellectual disability. She 
said:"I think it would be silly to have someone that's totally impatient or unsympathetic". With 
reference to the sentencing, she recognised "that sentencing options are constrained by the law 
and that we do have a firm boundary to work within; it is just how you choose to define that 
boundary". This comment has implications for a more creative interpretation of sentencing 
options. She also recommended that lawyers have access to resource materials that would list 
names and addresses of professionals with expertise in the area of intellectual disability, that 
could be referred to for report writing. 

Finally, a cost, commented upon by the lawyer was the amount of time taken in preparing her 
defence for Matthew, which was made more labour intensive because of his disability. She 
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indicated that the allocation of legal aid does not adequately cover the time involved, increased 
by the need to constantly reinforce the same points with the client. 

For the caregivers, advice centred around how both police and lawyers communicated with 
people like Matthew. They related that professionals would often talk to the caregivers rather 
than the person who was accused. They said: "they talk as if they are talking to us ... Matthew 
doesn't understand because it is all coming in at once. He needs time and they haven't got time". 
Their specific advice for professionals was: 

"that you have to bring yourself down to Matthew's understanding ... he can't understand as 
we do ... and you would have to understand where Matthew is, everything is coming in at 
once and he is worried about going to jail." 

Another suggestion for professionals is to talk to the caregivers, enlisting their help in 
communicating with the person with a disability. They appreciated that the police had a job to 
fulfil but their role would be made easier if they communicated more clearly both with the 
caregivers and the person. In relation to this the caregiver said: 

"as soon as the police ascertained that the person had an intellectual disability they should 
be able to come into a family situation or explain to the parents or the caregiver whoever it 
may be, "look your son or daughter has been in trouble they have done this and these are 
the options" 

As a further means of making the interface between people like Matthew and the criminal justice 
system more understandable, the caregivers suggested that there should be special provisions. 
The caregiver suggested that the system should "be something like a family court because they 
can have their support. They can have their caregivers and those people that are there to support 
them. They feel more comfortable, they don't feel threatened, an unthreatening environment". 

Matthew is currently living with the same caregivers that he was placed with from the court. He 
was arrested for ·shoplifting and, at a subsequent court hearing, the matter was dismissed as no 
case to answer. 

4. 7 Thematic analysis of the case studies 

4.7.1 Perspective of the person 

All five of the young men who participated in the case studies have a background of special 
schooling due to being identified as intellectually disabled or having learning difficulties within 
their childhood. Four of the five men went to special schools or were in special classes within 
the mainstream. In terms of accommodation, the five participants have lived in a range of 
settings from the most to least restrictive, including long term institutional care, group home 
settings within human services, family settings, as well as independent situations. 

The first crimes for these young men began in early adolescence, their nature ranging from minor 
to serious offences. Specifically, such offences covered shop lifting, burglary, sexual offending, 
aggravated robbery and death caused by a motor vehicle. These young men were persistent 
offenders throughout their adolescence which has continued into adulthood. As a result, all five 
men have been subject to involvement with police, legal representation, support from families 
and advocacy groups, court appearances, sentencing options, supervision plans, and legal aid. 

The young men indicated that the police treated them with a reasonable level of understanding 
although they felt that often the police didn't understand their disability. In some instances they 
would have liked the police to speak more slowly, use less jargon and not keep them waiting so 
long for interviews which raised their anxiety levels. 

For those young men who went to jail, there was a dichotomy. On the one hand they felt the 
prison officers treated them well, however, on the other they made reference to being physically 
abused by the inmates. They were fearful of going to jail and their understanding of why they 
were going to court often centred around their lawyer and Judge working hard to keep them out 
of such places. 
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Generally, all five young men found their lawyers supportive and interpreted their role as trying 
to get the best result for them. Similar to their experience with the police they admitted often 
being confused in trying to understand what their lawyers were telling them. Their 
understanding of the court procedures was simplistic. Although they could distinguish the roles 
of the lawyer, Judge and other court personnel, such as forensic nurses, their descriptions were 
brief and focussed on how each person was there to help them get off the charge. The court 
process appeared mechanistic, where they arrived, people spoke for them and then, with luck, 
they returned home. The Judge was the boss of the court and he make the decisions and 
regardless of the seriousness of the crime, he would work to get the best outcome which they saw 
as "going home". On describing their crimes, they recognised that they had done something 
wrong but this was often associated with the fact the police had been involved, they had been 
arrested and "landed up" in court, as opposed to having a clear understanding of their culpability 
and the consequences they could face. 

4. 7 .2 Lawyer perspective 

From the lawyers perspective, working with their clients was problematic due to difficulties in 
communication associated with explaining the legal process. Lawyers indicated that the court 
proceedings would often "go over their clients' heads". The young men had managed to present 
themselves in ways that masked their intellectual disabilities. They had developed coping skills 
that gave them the appearance of being "normal". As a means to overcome the difficulties 
associated with the person's disability lawyers identified the need for people with intellectual 
disability to have an informed support person present while going through the criminal justice 
system. Change to legislation was also suggested, particularly with reference to the type of 
court that should be used to hear such cases. Reference was made to the Family and Youth 
Court as a guide for such a process as well as the appointment of specialised or well briefed 
counsel. The need for counsel to have an understanding of the implications of intellectual 
disability as well an ability to be emphatic, when communicating with people with intellectual 
disability and their families, was stressed. The extra time required to work with people with 
cognitive disabilities was empathetic. It required a dedication to work beyond the financial 
compensation available, particularly in reference to that of legal aid. 

4.7.3 Family perspective 

From the family perspectiv, there was an assumption, arising from their continual involvement in 
supporting their young men through the legal system, that this was likely to continue. Their 
preferred option for sentencing was community based with appropriate levels of supervision. 
Their main aim was to provide support to their young person, ensuring that the legal system 
gained an understanding of the issues surrounding disability. As a means of overcoming th~ 
confusion that they had experienced in supporting their family member through the system, they 
strongly recommended that other families have access to resource material and support people 
that could explain the process in lay person's terms. Legal jargon often got in the way of their 
understanding. As family members, they advocated strongly that the offences of their sons not 
be overlooked but understood. They realised that there was a need for legal intervention, but it 
needed to take into consideration the best outcomes for a person who often didn't understand the 
implications of their offending. For families, their best experiences related to where lawyers and 
police and advocates and staff had listened to them and kept them informed of the process. 

4.8 Conclusion 

It would appear that as a group of young men all five had a limited understanding of the 
seriousness of their situations. A range of support existed for them in their interface with the 
criminal justice system. However, family members and caretakers indicated the need for 
additional services in understanding the legal system. Lawyers were committed to their clients, 
having spent long hours explaining details, compensating for the lack of understanding by the 
young men. In all, the case studies reflect the stories of five young men with intellectual 
disability who have had long histories of criminal offending which the criminal justice system 
has continually tried to accommodate. 
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CHAPTERS 

Discussion 

Overall, the understanding of intellectual disability that was expressed by participants in this 
study indicated that it was viewed as a cognitive impairment associated with communication, 
behavioural and learning difficulties. The clinical aspects of this viewpoint is in keeping with 
those used by the New Zealand Law Commission (1994), Brookbanks (1996a) and Brandford 
(1997). The challenge of people who interface with members of the criminal justice system, 
being focused upon a definition that sees disability as a deficit within the person, is that they are 
unaware of the way in which disability can be constructed by environmental, psychological, 
financial and social factors (Oliver, 1996; Banks & Kayess, 1998). The implications of a deficit 
emphasis indicates that personnel within the criminal justice system could benefit from being 
exposed to alternative viewpoints, that see disability as beyond the characteristics of a person to 
include the way in which society, including the judicial system, acts to marginalise the person. 
Such an understanding may lead professionals to adopt a more problem solving approach to meet 
the needs of people with intellectual disability. 

Although the large majority of participants indicated that they had met someone with an 
intellectual disability, both the number and frequency with which they had met these people was 
not high. The memories that they carried of meeting people with intellectual disability mainly 
focused upon aspects associated with the person's behaviour and communication difficulties. 
This is not surprising, considering that the circumstances of the meeting were often associated 
with the person's arrest, preparation of defence, court appearances and sentencing. The stress of 
such situations was born out in the individual case studies from the perspectives of not only the 
person but their lawyers and family members. It was of interest that memories of knowing a 
person within a social situation, when compared to those of work, focused more on the happy 
disposition of the person as well as their child likeness. Seeing intellectually disabled people as 
childlike, happy and fun loving is not uncommon (Wolfensberger, 1998) however such 
stereotypical images endanger the person as not being seen as one who has adult rights who, with 
the appropriate level of assistance, can communicate meaningfully. The behaviour of the person 
as a difficulty was frequently mentioned in response to the questionnaire items. What needs to 
be taken into consideration in interpreting this response is what function the problem behaviour 
was serving for the person with an intellectual disability (Meyer & Evans, 1989). In some 
instances, it may have been a reaction to being seen as different, as a person who could not 
communicate, as a person who was childlike. Put simply, it may have resulted from being 
reacted to as someone who didn't have the capacity to understand and, in terms of the level of 
training and expertise of the professionals who were trying to explain the situation to the person 
it is not surprising that behaviour and communication difficulties arose. It needs to be 
recognised that if the rights of people with intellectual disability are to be upheld, there needs to 
be support within the system for professionals to communicate in a meaningful way with their 
clients, whose communication and comprehension patterns are made more complex by their 
disabilities. 

Lack of understanding emerged throughout the study to be of major concern to all groups. For 
the lawyers, it related to their clients not understanding the court processes and how to give 
instruction, for the police the offender's lack of insight into the seriousness of the crime as well 
as what it meant to be arrested. In the case studies, the families verified that their sons' confusion 
but also their own, indicated the difficulties of having to comprehend the intricacies of the 
judicial system. For the young men, the understanding that they were in trouble and they went to 
court where everyone worked to "get them off" was not much deeper . 

As a means of overcoming the lack of understanding as well as problems of communication, the 
need for support and resources was stressed. Although there was evidence of support for the 
offenders with intellectual disability from family members, staff of human service agencies and 
advocates it most commonly fell into the range of "sometimes" as opposed to "always" or 
"usually". It cannot then be assumed that people with intellectual disability will be supported 
when interfacing with the criminal justice system, whether it be at the time of arrest, 
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interviewing or throughout the court case. There may be several reasons for this which could 
relate to the fact that the person's disability is not-identified until the processing of the offence is 
well under way; that personnel within the judicial system do not have access or are unaware of 
avenues where support can be located, such as advocacy groups that work with people who are 
intellectually disabled; that there is a shortage of advocates that can be called upon to assist 
people who have no family or agency staff available; that the person who is intellectually 
disabled does not know how to ask for support once in police custody. Of relevance here is the 
insight gained by those lawyers who recounted their experiences in the case studies of the young 
men who, because of their verbal skills and general presentation, were not seen as being 
disabled. They had learned to "pass" in a world that was not conducive to being different 
(Goffman, 1963). The case study material indicated the vulnerability of people who, although 
intellectually disabled, were able to mask their disability. The term "borderline" was used in 
relation to their disability which resulted in them being able to converse and conduct themselves 
in a way that sometimes interfered with their early identification as a person with special needs. 
Although they were able to mask their disability, it did not mean that they were able to 
understand the process. In keeping with the work of Perske (1990), their case studies verified a 
lack of understanding of the process, an inability to comprehend what was said to them, their 
desire to please, compliance to authority, seeing those involved in the criminal justice system as 
potential friends and not understanding the seriousness of their situation. Their vulnerability 
places them at risk in gaining access to justice within the criminal justice system. 

If access to justice is to be safeguarded for people with intellectual disability, the police and the 
judiciary need to consider ways to ensure that all people with intellectual disability, who 
interface with the criminal justice system, have available and informed support. Early 
identification of the person's intellectual disability, particularly by the police, who are often the 
first point of contact with the criminal justice system, is essential. The appointment of a 
independent person to be present at police interviewing, as operates within several Australian 
states (Community Services, Victoria, 1991b, Disability Services Commission, 1996; Shaddock 
& Shaddock, 1998), would begin to minimise the disadvantages that occur from lack of 
understanding that people with intellectual disability experience at the time of police interview 
and arrest. Support for people with intellectual disability needs to continue throughout all stages 
of the criminal justice process. Consideration could be given by the justice system in New 
Zealand to the development of a scheme of justice workers as in the state of Victoria 
(Community Services, Victoria, 1991c), appointed to assist individual people with intellectual 
disability throughout the whole process. Other options could be the setting up of legal advocacy 
centres within the voluntary sector, such as the Redfern Legal Centre in New South Wales, 
and/or criminal justice support schemes for people with intellectual disability, such as the 
Illawarra Criminal Justice Project (Shaddock & Shaddock, 1998). The setting up of legal 
advocacy centres that provide support services for people who are intellectually disabled both, at 
the time of police interview and throughout the court process, could answer the strong demand 
for advocacy and support that has emerged throughout the study, in response to the difficulties 
that members of the police and legal professions have experienced when interfacing with people 
with communication and learning difficulties. Such a response would answer the call for counsel 
to be appointed with expertise in the area. 

Whatever means are taken to assist with the need for support, whether it be as a system of justice 
workers or through legal advocacy centres, it would be essential that there be a 24 hour call line 
attached. This would act as a safeguard to ensure that people with intellectual disability are not 
left in police cells overnight without any support. This call line would need to be available not 
only to the person with an intellectual disability but also to their families and the professionals 
involved, inclusive of police, lawyers, forensic nurses and staff of human service agencies. The 
role that support and advocacy can play was verified in the case studies, where all five young 
men had been supported by an advocate from the only justice advocacy group that exists in 
Auckland. This small group of people provide support for the person and their families on a one
to-one basis throughout all stages of the criminal justice system. They have also provided 
assistance to all professional groups that are involved in the interface between the person and the 
criminal justice system. Although this advocacy group was approached to put people in touch 
with the research project, only one of the five men came from that source, with the other four 
being referred directly by service agencies which gives an indication that the work of such a 
group is both in demand and valued. 
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In relation to the general attitude statements that the lawyers and police answered about people 
with intellectual disability, there was a high neutral response which could indicate a lack of 
experience and knowledge of what it means to be intellectually disabled. The opinions of both 
groups were much clearer when asked for their attitudes about working with such people within 
the criminal justice system. Where attitudes were stronger than neutral, they showed a positive 
leaning towards the rights of people with intellectual disability, however, it did appear that the 
attitudes of the lawyers were slightly more liberal than those of the police. This difference could 
be related to the fact that, as defendants, lawyers are more predisposed to see the situation from 
the point of view of the person whereas in relation to the police, attitudes will be influenced by 
the limitations of their job description. An interesting question would be to examine if there is 
any relationship between positive attitudes and the use of community problem solving skillsby 
the police rather than arrest. The case study material, nevertheless, suggest that both the police 
and lawyers are there to assist the person to get the best result in view of what has been perceived 
as a learning or intellectual disability. 

The finding, that the large majority of lawyers, police and forensic nurses believed that people 
with intellectual disability should not be treated the same as other offenders, allays the fears that 
the philosophy of normalisation (Wolfensberger, 1972), which has internationally influenced the 
approach to working with people with intellectual disability, has not be interpreted to mean the 
same treatment for all people (Osman, 1998). This was never the intention of the theory which 
Wolfensberger has renamed as social role valorisation (Wolfensberger, 1983). Instead, his 
premise is that people with intellectual disability are treated in a way that enhances their image 
and competencies. Interpreting this in relation to treatment within the criminal justice system 
means, as indicated by the participants in the study, finding ways to work with people whose 
cognitive impairments deny them a full understanding of the criminal justice processes, let alone 
the consequences of being jailed or given detention. As suggested by the police, lawyers and 
forensic nurses, lack of culpability as well as lack of understanding behoves the criminal justice 
system to find other ways to accommodate the needs of people with intellectual disability, that 
offend. From both the case study material and the survey findings the solution lies in the 
resourcing. Lawyers and forensic nurses both identified a need to have appropriate and 
accessible accommodation available. There is a need for community based services where 
people can gain meaningful lives while under supervision. Being disabled in society is not a 
valued status and to incarcerated people into situations that are not geared to assist them to 
develop their competencies devalues them further (Wolfensberger, 1998). 

A paucity of training opportunities for the police, lawyers and forensic nurses in the area of 
intellectual disability was identified. All three groups were open to increased opportunities for 
training as well as to the use and acquisition of resource material. The police were the only 
group that had training made available within their organisation which relates to modules 
entitled: Police and special needs groups (Module J2 l) (The New Zealand Police College, 1998) 
and Intellectual disability and mental disorder (Module J6) (The New Zealand Police College, 
1997). Within the research study some confusion arose for a minority of police respondents 
between what constituted intellectual disability and mental illness. As a means of overcoming 
this it is suggested that either the module on Intellectual disability and mental disorder be 
separated into two or that more information on interacting with people, who are intellectually 
disabled be included in the special needs module. Alternatively, a stand alone module on 
intellectual disability could be developed and made available for recruit training and on training 
days as part of the overall police training. Such a module could be written to cover the areas of 
concern that have arisen throughout this study. These areas, coupled with the suggestions for 
training made by participants in the study, could cover topics such as: 

• what is intellectual disability as distinct from mental illness? 
• how to communicate with a person with an intellectual disability? 
• the extent and range of community support services, and 
• what are the implications of the law for people with intellectual disability? 

Training workshops on intellectual disability also need to be made available in the public domain 
in a way that can be easily accessed by members of the Judicial system. Here there appears to be 
scope for partnership with tertiary institutions who have the expertise in the designing and 
teaching of such courses. For example, District Law Societies could contract for seminar days to 
be run on intellectual disability. Of note was the interest expressed by the survey respondents in 
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having people with intellectual disability conduct the training workshops. This is viable in New 
Zealand with training seminars being provided by the People First Movement , IHC, Inc. 
(Personal communication, S. Mc Kinnon, 22 July 1999). If such workshops were run, they may 
also assist with attitude change on the part of professionals, as they see people with intellectual 
disability working in valued roles. Training could also be offered through the activities of a legal 
advocacy scheme. Within the Illawarra Disability Trust Criminal Justice Project in Wollongong, 
Australia, delivery of police training days and the distribution of an individual training package 
has proved acceptable to police with positive effects (Shaddock & Shaddock, 1998). 

In terms of resource material the study has indicated a need to provide information that will 
inform professionals, as well as family members and people with intellectual disability about 
what it means to be intellectually disabled, the best ways to communicate, understanding the 
legal system and the processes that people may be expected to go through. However once again 
the resource that was most stressed was the development of an advocacy agency. 

In conclusion, the following recommendations which have arisen from the study are made: 

1. That to assist police in the early identification of people with intellectual disability that 
police training modules are altered through separating the content on intellectual disability 
from mental illness. This could be done through the development of an individual module 
on intellectual disability or increasing the content on intellectual disability in the special 
needs module. 

2. Within an individual module, the following content should be included: 
• definitions of intellectual disability 
• how to communicate with a person with an intellectual disability 
• issues relating to vulnerability and levels of understanding of the criminal justice 

process, particularly in relation to police ensuring they have met their legal obligations 
• knowledge and utilisation of appropriate community resources. 

3. That training workshops on intellectual disability be made available in the public domain 
for lawyers and court personnel. It could be an appropriate role for District Law Societies. 

4. That more appropriate court room procedures be considered in criminal hearings to assist 
intellectually disabled offenders to understand and participate in their own court case. 

5. That a support legal advocacy system be considered as an appropriate resource to assist 
people within intellectual disability throughout all stages of the criminal justice process. 

6 That a support legal advocacy system be independent of both human service organisations 
and the courts to avoid conflict of interest. 

7. That there would be specialist lawyers and personal advocates available within a support 
legal advocacy agency to : 

• be present as a third party at any police interviewing of people with . intellectual 
disability 

• provide support and work with the person, their families and human service 
organisations to understand what the procedures and issues being faced by the person 
throughout all stages of the court proceedings, are 

• provide information to police, lawyers, prosecuting agencies and the public about how 
to work effectively and communicate meaningfully with people who are intellectually 
disabled 

• respond to the needs of people with intellectual disability on a 24 hour call line 

• develop and make available training and resources for the police, lawyers, forensic 
nurses and court personnel 
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8. That a discussion paper be prepared by an appropriate body, such as the Law Foundation, 
on how to a pilot a support legal advocacy agency within one of the major New Zealand 
cities. 

9. That the New Zealand legal aid system accommodate the increased amount of time that 
lawyers need to commit to the defence of people with intellectual disability in terms of 
reimbursement. 

10. That agencies associated with the police, lawyers, forensic nurses and court personnel 
consider the development of resources inclusive of booklets, pamphlets and videos to assist 
members of their respective professions to communicate more effectively with people with 
intellectual disability and their families. 

11. That people with intellectual disability be involved in training opportunities for 
professionals associated with the criminal justice system. 

12. That a working party be established by an appropriate body, such as the Law Foundation to 
find ways in which different agencies, government departments and professional groups 
can work together to facilitate better access to justice for people with intellectual 
disabilities and their families. 
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