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INTRODUCfION
The Labour Party's 1984 election policy included a range of proposals for a new
environmental administration.

The policy sought to give

expressi~n

to new

attitudes towards determination of resource use, resource conservation, and the
allocation of resources. In summary, it was to. implement a strategy to integrate
conservation and development, emphasizing sustainable resource use, social
justice, responsibility to future generations and the protection of New Zealand's
natural heritage.1
The· Environment Act 1986 and the Conservation Act 1987 are the key pieces of
legislation to the new regime; together they have implemented a dramatic reorganisation and restructuring of the environmental administration, providing for
the establishment, and outlining the functions of, the Ministry for the
Environment, the Department of Conservation, and the office of the
Parliamentary Commissioner for the Environment.
Perhaps more importantly, however, in the light of the original policy emphasise
on giving expression to new attitudes, the legislation provides the fundamental
philosophy intended to pervade the plans and decisions of the new environmental
administration.
The key provisions are:
(1) The long title of the Environment Act;

1.

Douglas F'JSbcr, "The New Environmental Administration in New Zealand', (1987) 4 EPU
33 at 38.
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An Act to(c)
ensure that, in the management of natural and
physical resources, full and balanced account is taken of (1)
The intrinsic values of ecosystems; and
(2)
All values which are placed by individuals and
groups on the quality of the environment; and
(3)
The principles of the Treaty of Waitangi; and
The sustainability of natural and physical
(4)
resources; and
(5)
The needs of future generations.
(2) The definition of 'conservation' in s.2 of the Conservation Act:
'Conservation' means the preservation and protection of
natural and historic resources for the purpose of
maintaining their intrinsic values, providing for their
appreciation and recreational enjoyment by the public, and
safeguarding the options of future generations.
Two words provide the starting point and the underlying focus of this
dissertation.

The references to 'intrinsic values' in our new environmental

legislation lead to a complex of philosophical and legal questions. In the words
of Graeme Scou2:
What is the nature of natures intrinsic value? Where is it
located? What is intrinsic value anyway?
The new Ministry has yet to confront these questions, or to clearly articulate the
meaning and implications of this and other elements of it its new philosophy.
When it does so, it will be confronted with some of the fundamental issues of
modem environmentalism.
Since the initial widespread public perception of the 'ecological crisis' in the early
1970's, conservationists, scientists, ecologists and philosophers have attempted:
(1) To discover the reasons for the increasingly apparent degradation
of the natural environment; and
2.

Graeme Scott, 'An Ethic for Nature', in Howell (Ed), Enviro1lment a1ld Ethics - A New

Zealand Contribution 1986, 169 at 183.
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(2) To search for and articulate a new approach to humankind's
relationship with, and 'use of, that environment in order to halt
..
such degradation.
The quest for an appropriate environmental ethic during the past two decades
has produced a wealth of theories and ideas, reflected in a vast body of literature
overwhelming in its depth and diversity. The issues which have emerged range
from the moral considerability of animals and other non-human natural entities
to the adequacy or otherwise of traditional western philosophies to provide a new
ethical framework for environmental decision making. A new language has been
born, one that encompasses such terms as 'biocentric egalitarianism',
'intergenerational equity', 'paradigm shifts', and, of course, 'intrinsic values'.
The modern environmental debate is rich and textured; it spans many disciplines,
has aroused many emotions, and taken many forms. While individual issues
remain unresolved, however, and philosophical stances unreconciled, it is in fact
possible to discern a certain consensus. While dissension continues as to content,
it seems clear that a new, an ecological, approach to the environment and
environmental decision making is emerging.
There has been very little transference from philosophy to law in this area (with
one or two notable exceptions). As Ben Boer notes: 3
Much of the environmental legislation that we have seen
throughout the world in the past decade or two has been
pragmatically oriented towards the protection of the human
environment, limited more by economic and political
considerations than by technological inadequacies.
Writing recently on the new environmental management regime in New Zealand,
Douglas Fisher said:"

3.
4.

Ben Boer, 'Social EcoJogy and EnvironmentaJ Law', (1984) 1 EPU, 33 at 34.
Supra at note 1; 33.
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It is the conception of environment itself that governs the
nature of an environmentalleg~l system.
Conceptions of the environment have changed significantly during the last two
decades; the emergence of an ecological ethic requires the consideration from a
legal perspective of the implications of such an ethic on environmental law and
policy..
Chapter I of this paper serves a contextual function; it examines the ecological
crisis as it appeared in the early 1970's and the subsequent growth in awareness,
concern and dissatisfaction with existing methods of environmental management
and protection.

Chapter IT represents a lawyers attempt to outline and

understand the main themes and origins of modem environmental philosophy
and the quest for an appropriate ethical response to the perceived ecological
crisis. In Chapter ITI these themes are used to illustrate some of the key issues in
environmental ethics, a new discipline that serves as the interface between
philosophy and law. These key issues focus on the moral values, interests and
rights of the non human environment and the consequent responsibilities of
humans towards that environment. The 'Rights Debate' is used as an illustration
of the conflict that results when environmental philosophy meets traditional legal
concepts.
Chapter IV will focus on the legal implications of the emerging ecological ethic;
the practical legal application of ecological values to environmental legislation
and decision making processes. Effective implementation of these values would
involve extensive legislative reform, including redefinition of terms such as
'environment' and reformulation of the objects of environmental protection and
planning legislation.

Increased community participation in environmental

decision making would be essential to the social aspect of an ecological ethic.
Possibilities range from increased consultation with, and input from, the
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community, to environmental advocacy, an environmental Bill of Rights, and
reform. of Environmental Impact Assessment Procedures to take account of
social and non human values.
Chapters V and VI bring this dissertation full circle with a re-evaluation of New
Zealan~'s environmental' administration in the light of the ethical and

philosophical developments in ecological theory outlined in Chapters I to III.
Chapter V outlines the history of ecological thinking in New Zealand, and
analyses the phases in the development of our environmental legal system.
Chapter VI focuses once more on the new environmental legislation and the
concept of intrinsic values.

Does the inclusion of this ecological concept

constitute recognition of and commitment to a holistic, non-anthropocentric
approach to the environment, or is it merely a token gesture to the ecological
movement?

The legal implications of environmental ethics considered in

Chapter IV will be applied to the New Zealand regime.

Specifically, the

proposal for the establishment of an Environmental Defenders Office, the
current review of the Environmental Protection and Enhancement Procedures,
and the new 'objects' criteria in the Environment Act, will provide the basis from
which to assess the actual and potential New Zealand response to the evolving
ecological ethic.
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Chapter 1

THE 'ECOLOGICAL CRISIS'
1.1

Dynamics
Each new day seems to present a fresh ecological disaster or
threat. There is a crude Newtonian dynamic at work. For
each new technological action. there seems to be an
equivalent adverse reaction on the delicate equilibrium of
ecosystems.1

Barry Commener in his book TI,e Closing Circle formulated four laws of ecology
based on a number of generalisations evident in what we know of the ecosphere: 2
1. Everything is connected to everything else.
interconnected and interdependent parts.

An ecosystem of
There system is

stabilised by its dynamic self-compensating properties; these
same properties, if overstressed, can lead to a dramatic collapse;
the ecological network is an amplifier, so that a small
perturbation in one place may have large, distant, long-delayed
effects.
2. Everything must go somewhere. This is a somewhat informal
restatement of a basic law of physics; that matter is
1.

2.

Law and Ecological Ethics Symposium, comprising the following articles:
'Legal Rights for Nature - The Wrong Answer to the Right(s) Question' PS Elder
285-295.
.
'Animal Liberation and Environmental Ethics: Bad Marriage, Quick Divorce'
Mark Sagoff 297-307.
'Rightness or Rights?' John Livingston 309-321.
'Co-operation in Nature: A New Foundation for Environmental Law' D. Paul
Emond 323-348.
Osgoode Hall U (1984) 22 281-38, at 281, Editors Note.
Barry Commoner, The Closing Circle 1971, pp 29-44.
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indestructible. Applied to ecology it means that in nature there
is no such thing as 'waste'.
3. Nature knows best. Essentially, this law holds that any major
man-made change in a natural system is likely to be detrimental
. to that system.
4. There is no such thing as a free lunch.

In ecology, as in

economics, the law is intended to warn that every gain is won at
some cost. Because the global ecosystem is an interconnected
whole, anything extracted from it by human effort must be
replaced. Payment of this price cannot be avoided; it can only be
delayed.
Commoner says that in a way, the fourth law embodies the previous three, and
that the present environmental crisis is a warning that we have delayed nearly to
long in paying our debts to nature:3
The environmental crisis is sombre evidence of an insidious
fraud hidden in the vaunted productivity and wealth of
modem, technology-based society. This wealth has been
gained by rapid short-term exploitation of the
environmental system, but it has blindly accumulated a debt
to nature (in the form of environmental destruction in
developed countries and of popUlation pressure in
developing ones) - debt so large and so pervasive that in the
next generation it may, if unpaid, wipe out most of the
wealth it has gained us.
No more appropriate example can be found to illustrate the operation of the
'crude Newtonian dynamic' and the consequences of breakIng the laws of
ecology, than the accident at the Chernobyl nuclear power plant in the Soviet
Union in April 1986. Determined to have been caused purely by human error,

3.

Ibid, 294.
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the accident resulted in widespread radioactive contamination of the atmosphere
and all elements of the environment - water, plants, animals and people. Citizens
of Europe were given iodine and advised not to consume fresh milk or vegetables
during the period immediately following the disaster.
There ,are, however, much less visible effects which cannot be counteracted.
Remembering that everything is connected to everything else, and that
everything must go somewhere, we can expect long-term damage to appear in the
form of cancer over a period of decades; genetic defects over generations; and in
an atmosphere damaged by radioactive particles which take hundreds of
thousands of years to decay.
Even discounting the (realistic) possibility of global destruction by nuclear war,
the inherent dangers and environmental impact of nuclear power appear to
exceed all other hazards of our technology. The human factor involved in all
stages of nuclear technology makes accidents unavoidable; Chernobyl is simply
the latest and most dramatic in a series of incidents involving nuclear power
plants and weapons. A major related problem is the disposal of nuclear 'waste':
everything must go somewhere:4
One of the chief reasons for the present environmental
crisis is that great amounts of materials have been extracted
from the earth, converted into new forms, and discharged
into the environment without taking into account that
'everything must go somewhere'. The result, too often, is
the accumulation of harmful amounts of material in places
where, in nature, they do not belong.

4.

Ibid, 37.
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1.2

'The Dark Side of Growth'S

At the beginning of the 1970s the Western world was entering the final spurt of a
whole generation of virtually uninterrupted growth.6
Between 1950 and 1973 the industrial output of western
nations more than quadrupled ... and growth in real
personal wealth improved the demonstrable affluence of
some 25% of the world's peoples by between two and four
percent every year. Throughout this boom period raw
material prices (including energy) declined in both relative
and in real terms to the point where market prices were
clearly depressed below their true worth. The consequence
was a massive surge in the demand for all types of raw
materials plus a general disregard for careful conservation
in use, because cheap commodity inputs encouraged the
substitution of nonreuseable energy and machines for
labour. Continuous improvements in economic well being
unleashed a consumer demand of considerable proportions
in all areas of the economy, a demand that was constantly
being fed by product innovations, changes of fashion, social
mobility, and increasingly effective advertising.
All this resulted in unusually rapid rates of resource
consumption in the western world during the late sixties and
early seventies.
In New Zealand this post-war boom period saw a rapidly rising population and a
consequent need for greater production, which in turn necessitated increased
supplies of energy (particularly hydro-electric power), increased use of fertilizers
and pesticides in agriculture, and the development of new resources (for
example, coal and geothermal energy), in addition to 'continued use of primary
resources such as fisheries and forests.'
It is difficult, and undesirable, to pin-point a date at which sudden awareness of
an ecological crisis burst upon unsuspecting citizens of the world. Earth Day

s.
6.
7.

Fritjof Capra, The Turning Point, 1980, Chapter 8 title.
T. O'Riordan, Environmentalism, 1976, Preface, i.
Philip Simpson 'A History of Ecological Thinking in New Zealand', A paper for the
History of Science in New Zealand Conference, Wellington, February 12-14, 1983, 11-12.
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1970 has been given as a symbolic representation of this perceptionS but it is
clear that by the mid 1960s the effects of affluence and a rising population in
terms of pollution and waste had become increasingly apparent and a growing
focus of world-wide concern.
Alth01l;gh the 'energy crisis' cannot be said to have emerged into public
consciousness until 1973 when raw material (and especially energy) prices began
to rise, realisation of the finite and unsustainable nature of dominant resource
use (particularly that of nonrenewable fossil fuels) was growing throughout the
previous decade.
Certainly by 1970, when the United States signed into law the National
Environmental Policy Act, there had been a significant increase in widespread
concern for environmental issues. O'Riordan states that9
In a paradoxical way, NEPA was well ahead of its time in
terms of political and institutional preparedness, but almost
too late in coming in terms of national recognition of
environmental concern.
Air pollution, water pollution, soil depletion, waste management, storage of
hazardous and toxic chemical substances, pesticide use, as well as natural
resource depletion, were the key elements of the ecological crisis in the early

1970s. Almost two decades later these remain central concerns but the list has
grown as original problems are exacerbated and give rise to new, more complex
and more virulent strains of the same diseases.
With the decline of conventional sources of energy in sight, the leading
industrialised nations embarked on a vigourous campaign for nuclear power as
the ideal alternative energy source.10 As illustrated in the previous section, the
8.
9.
10.

For example, see Gene Spitler 'Sensible Environmental Principles for the Future',
Environmental Ethics 1 (1980), 3~9.
Supra at note 6, 282.
Supra at note 5, 253.
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potential problems and real ecological impact of nuclear power in both its forms
(weapons and reactors),l1
... surpasses the ecological impact of large-scale energy
production from coal, which is already devastating, by
several orders of magnitude, threatening not only to poison
our natural environment for thousands of years, but even to
extinguish the entire human species.
Acid rain, 'one of the most insidious and completely invisible forms of air
pollution,}2, is killing lakes in Canada and Scandinavia. It occurs when the gases
emitted by coal-burning industrial plants mix with oxygen and water vapour in
the air and, through a series of chemical reactions, turn into sulphuric and nitric
acids and accumulate before being washed down to the earth as acid rain or
snowP
Two recently visible phenomena are causing serious threats to the earth's
climate: ozone depletion and the 'greenhouse effect'.

When man-made

chlorofluorocarbons reach the upper atmosphere, some of the ozone (a
protective layer of the stratosphere) is destroyed, allowing more harmful
ultraviolet light to reach the earth. At the same time, the burning of fossil fuels
and other processes add excessive carbon dioxide and other gases to the
atmosphere, preventing infrared radiation from escaping, thus heating up the
earth.14
In addition, the crisis can be seen to have a social aspect.

Overpopulation,

starvation and an increase in what have appropriately been called 'the diseases of
civilisation' - cancer and heart disease, can also be perceived as ecologically
related problems. Capra, in The Turning Point goes further and submits that

11.
U.

13.
14.

Ibid, 254.
Ibid, 252.
Ibid.
TIME October 19,1987,168-174.
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these signs of social deterioration, along with unemployment, violence, the
energy crisis, a crisis in health care, pollution and other environmental disasters,
are all different facets of one and the same crisis, and that this crisis is essentially
a crisis of perception. This theory will be more closely examined in Chapter ll.
In an. essay entitled 'TIle Human Element', as part of a New Zealand

contribution to the environmental ethics debate15, Chris Parkin has written that
what makes the environment crisis a crisis is that it is evaluated as such by human
beings; it is recognised as the result of human behaviour.16
... the ecological ramifications of human undertakings have
combined with human sensitivity to the problematic
elements in those undertakings and their implications in a
fashion which has led large numbers of concerned groups
and individuals to speak of the present situation as one of
environmental crisis.
According to Parkin, the crisis has two dimensions: quantitative and qualitative.
Quantitatively there bas been a marked proliferation of campaigns to save
species, preserve fot:ests, restrain particular industrial or urban developments.
Qualitatively there is a keen awareness of the far reaching and long-term
character of the central problems within the crisis. This awareness is accentuated
by fear that some of these problems are, or will become, insolubleP
These identified dimensions are useful in assessing the ge.neral response to the
perceived crisis.

1.3

Response

Since the 1960s there has been a constant stream of legislation, policy statements,
conferences and seminars on environmental decision making throughout the
15.
16.
17.

Chris Parkin, 'The Human Element', 141-167 in Environment and Ethics - a New Zealand
Contribution John Howell (Ed) 1986.
Jbid, 143.
Jbid, 143-144.
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world. With the introduction of the National Environmental Policy Act 1969 is
the United States, environmental management was no longer seen to be limited
to matters of physical resources but was extended to the effect of decisions on
both the human population and the rest of the biological community.I8
The 'reyolution' in environmental awareness which had occurred by 1970 was not
wholly confined to recognition of major environmental issues. This recognition
led to widespread scrutiny of existing decision making processes and !nstitutions
concerned with planning and resource management functions.

The OECD

report on Environmental Policies in New Zealand (1981) states: I9
During the 1960's, it became evident in many countries that
Governments and their bureaucracies, by virtue of their
very structure, were proving incapable of dealing with a
growing number of the problems which confronted them ...
Environment was one of those issues. During the late
1960's and early 1970's a number of Governments initiated
a search for new types of organisation or a new set of
institutional arrangements to handle environmental
problems. In most Governments there was a need to create
a new capability for high level environmental policy advice
and coordination, sensitive to overall government objectives
and priorities but freed from the constraints and conflicts of
sectoral responsibilities.
In 1970 a World Conference on the Environment was held in Stockholm,
essentially to give recognition to the need to consider environmental factors as
well as economic considerations in policy making. New Zealand sent a strong
Government delegation to the conference; shortly afterwards a new Ministerial
portfolio for the environment was established.20
The Commission for the Environment was established in 1972 by Cabinet to
coordinate advice to the Government on the environmental consequences of
18.
19.
20.

Ben Boer 'Social Ecology and Environmental Law' (1984) 1 EPU 233 at 235.
OEeD Report (1981) Environmental Policies in New Zealand, 13.
Supra at note 7, 13.
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policy and project proposals. The main function of the Commission was to
oversee and report on the effectiveness of Environmental Protection and
Enhancement Procedures, introduced in 1973, in relation to these policies and
projects.21
Legislative responses to the perceived ecological crisis may been seen as the
second element of the quantitative dimension. The emergence of a preservation
and resource conservation ethic resulted in the enactment of a body of
environmental legislation based purely on instincts for preservation and caution
in resource use and management. Examples in New Zealand include the Clean

Air Act 1972, and the Marine Pollution Act 1974.
Douglas Fisher has identified seven stages in tbe evolution of an environmental
legai system which can be summarised as follows: 22
1. Envirorimental neutrality based upon a common law
accommodation of largely private interests;
2 Legislation to facilitate natural resource development;
3. Legislation to
environment;

protect

specific

aspects

of

the

4. Permissive relevance of environmental considerations;
5. Mandatory relevance of environmental considerations;
6. Environmental planning;
7. Environmental neutrality based upon integrated natural
resource management.
While the perspectives displayed by the New Zealand environmental legal system
cannot be said to correspond precisely with the stages outlined above, it is
21.22.

Ibid, 14.
Douglas rlSher 'The New Environmental Management Regime in New Zealand' (1987) 4

EPU33.
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possible to interpret developments in the environmental administration during
the 1970s as part of a progression from stage 2 on to stages 3 and 4.23
The third stage constitutes a limited response by the legal
system to perceived environmental problems. Specific
elements of the environment are set aside for protection,
conservation or preservation....
The other aspect of such legislation is pollution control and
I
prevention.
The legislation is more often than not concerned with ohly
one component of the environment. It is usually guided by
the implementation of a single objective ...
This is an important stage for the future direction of the environmental legal
system. Legislation seeking to achieve the potentially conflicting objectives of
natural resource development and environmental protection has been enacted;
these tensions must be resolved. The subsequent implementation of a policy of
integrated conservation and development in New Zealand can be seen in this
context.
Returning the Parkin's dimensional analysis of the ecological crisis, it is
submitted

that

while

administrative

and

organisational

responses

to

environmental problems in the 1970s were eSsentially two dimensional, practical
and legislative responses were largely quantitative reactions - emergency first aid
measures 'dictated from the rear as it were by the latest crisis'.24
The qualitative dimension of the crisis, however, m~ested itself most clearly in
the quest for a new set of principles to serve as a 'blueprint' for future behaviour:
the search for an appropriate environmental ethic, and a new philosophical
framework from which the effectively and coherently deal with environmental
problems.2S
23.

Ibid, 34.

24.
25.

Supra at note 15, 144.
Graeme Scott 'An Ethic (or Nature' 169-193, Environment and Ethics - a New Zealand
Contribution supra at note 15, at 172.
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The reality of our situation is that the preservation of nature
- for whatever ultimate purpose - requires human restraint
for which some underlying moral theory is required. The
inability of present ethical theories to provide an adequate
set of prescriptions governing human relationships with
nature is a significant failing. I agree with John Passmore
when he suggests that the resolution of this failure is the
most important task which lies ahead of philosophy.

-16-

Chapterll

MODERN ENVIRONMENTAL PHILOSOPHY
2.1

~thics

And The Environment

An ethic, ecologically, is a limitation on freedom of action
in the struggle for existence. An ethic, philosophically, is a
differentiation of social from anti-social conduct. These are
two definitions of one thing. The thing has its origin in the
tendency of interdependent individuals or groups to evolve
modes of co-operation.1

An ethic can be defined as 'a system of morals'; ethics is concerned with

discovering the principles that should govern human conduct in terms of that
which is good, bad, right and wrong. It directs our attention not only to human
morality but to values in general; if value can be ascribed to something, it can be
said to have moral, and therefore ethical, significance.
There are two different ways of appraising something as valuable.2 The thing
may be valuable for the sake of something else which is held to be valuable; the
thing is not considered to be valuable in itself but as a means to some valued end.
These can be called 'instrumental' values. Other things may be held to be good
or valuable in themselves; these are said to hold 'intrinsic' values.3
As a matter of historical fact, those things which have been

held to be intrinsically valuable, within our Western
traditions of thought, have nearly always been taken to be
states or conditions of persons, e.g., happiness, pleasure,
knowledge, or self-realization, to name but a few.

1.
2.

3.

Aldo Leopold, 'The Land Ethic' inA Sand Counl1)'Almanoc 1949, at 217-218.
W Godfrey-Smith, 'The: Value of Wilderness'. Emironmentol Ethics 1 (1979) 309-319 at
309.
.
Ibid,309-310.
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It follows from this that a very central assumption of
Western moral thought is that value can be ascnbed to the
nonhuman world only insofar as it is good for the sake of
the well-being of human beings. Our entire attitude toward
the natural environment, therefore, has a decidedly
anthropocentric bias and this fact is reflected in the sorts of
justifications which are standardly provided for the
preservation of the natural environment.
Godfrey-Smith goes on to give examples of these instrumental justifications with
specific reference to the preservation of 'wilderness', understood to refer to any
large tract of the Earth together with its plant and animal communities which is
substantially unmodified by humans and in particular by human technology.
Instrumentalist attitudes espoused by conservationists towards wilderness include
the 'cathedral' view - that these areas provide a vital opportunity for spiritual
revival, moral regeneration and aesthetic delight; the 'laboratory' argument,
which views wilderness as vital subject matter for scientific enquiry; and the 'silo'
argument which views unmodified areas of the natural environment as stockpiles
of genetic diversity, wise to maintain in case something should suddenly 'go
wrong'. Perhaps the most widely held attitude is that of recreational use ~ what
Godfrey-Smith calls the 'gymnasium' view.
Problems arise, however, when such instrumentalist attitudes appear blatantly
inappropriate;"
The dilemma that arises with increasing regularity ...
involves our encountering a threatened part of nature that
we value for reasons we cannot easily articulate and for
which we can find no humanistic reason for preserving. The
result is often a frantic search for rational reasons for
attaching aesthetic, recreational, scientific or cultural value
to that part of nature, so that the non-resource can be
transformed into a resource. It is an approach ... that is
doomed to failure ... in that it reserves the notion of value
4.

Graeme Scott, 'An Ethic for Nature', in John Howell (Ed) Environment and Ethics - a New
Zea/and ConInDution, 1986,169-193 at In.
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to human benefit, and this is a criterion that will never be
satisfied by much of unmodified nature.
Increasing doubt as to the adequacy of these anthropocentric valuation methods
in the wake of the ecological crisis has led to widespread questioning of the

dominant ethical traditions; these questions provide the starting point of the
modefI.1 debate on environmental philosophy.s
Have out traditional moral philosophies helped us to ignore
ecosystemic well-being?
Are the values we have used in the past sufficient to provide
us with a framework for resolving the planetary crisis?

2.2

Traditional Ethical Theories: A Brief Critique

Shrader-Frechette's third question provides the basis for the following
philosophical discourse: 6
Which specific value systems have influenced our behaviour
relative to the environment?
(i)

Judaeo-Christian Ethics

In a classic essay published in 1967, 'The Historical Roots of Our Ecological
Crisis'7, Lynn White argues that the root of the ecological crisis lies in our
Judaeo-Christian heritage; Jews and Christians believe that God transcends the
world and that humans, made in God's image, have an absolute right to dominate
nature and to use it entirely for their own purposes. This interpretation is based
on a biblical passage, Genesis 1:26;8
And God said, Let us make man in our image, after our
likeness; and let then have dominion over the fish of the sea
5.
6.
7.
8.

K Shrader-Frechette, Environmental Ethics, 1981, Foreword, xi and 3.
Ibid.
Science, 155 (1967) 1203-1207.
Supra, at Dote 5, 19-20; See also John Passmore, Man's Responsibility for Nature, 1974,
Chapter 1 (or a more detailed discussion.

-19-

and over the fowl of the air, and over the cattle and over the
earth and over every creeping thing that creepeth on the
earth.
While White's thesis has enjoyed wide popularity, it does have a number of
important flaws. The Genesis passage itself can be interpreted in a number of
ways; some theologians have claimed that it supports a 'stewardship' of nature.
John Passmore, in Man~ Responsibility for Nature, concludes that there are two
possible interpretations of the Old Testament view about man's dominion;9
... the first, that he is an absolute, or Thrasymachean ruler
who care for the world God made subject to him only in so
far as he profits from doing so; the second, that like the
Platonic shepherd he takes care of the living things over
which he rules for their own sake, governing them not 'with
force and cruelty' but in the manner of a good shepherd,
anxious to preserve them in the best possible condition for
his master, in whose hands alone their final fate will rest.
According to Passmore there is a strong Western tradition that man is free to
deal with nature as he pleases, but it is incorrect to trace this attitude back to
Genesis, which, with the Old Testament generally, insists that the world was good
before man was created, and that it exists to glorify God rather than to serve
man. Passmore concludes that it is only as a' result of Greek influence that
Christian theology was led to perceive nature as a storehouse of resources. to
Shrader-Frechette poses another problem with the White thesis; it leaves no
room for the environmental stewardship suggested by Thomas Aquinas and
realised in the thought of Francis of Assisi. Likewise, according to ShraderFrechette, Benedictine monasteries provide some excellent instances of explicit
environmental ethics deep within the Judaeo-Christian tradition.11

9.
10.
11.

Passmore, ibid, 9.
Ibid, 27.
Supra at Dote S, 20.
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While White and others may have carried their indictment of Western
Christianity to an unnecessary and probably unjustifiable extreme, it is possible
to say that the ludaeo-Christian tradition carried within it the seeds of the
anthropocentric approach to the environment that has dominated Western
civilisation. Both 'man as despot' and 'man as steward' interpretations can be
constru'ed as anthropocentric; stewardship is committed to treating the earth in a
virtuous and responsible way not because the earth and its creatures have
independent moral standing or intrinsic goodness, but because it is God's
property and to do otherwise would be to risk eternal damnation.t2
Stewardship has become humanism ... The notion of moral
stewardship as it is currently practised, contains the
principle that any use of nature is moral as long as it
satisfies identifiable human purposes. Preservation of
nature is morally required when this course of action
produces human benefits.
(ii)

Natural Rights and Duties

Deontological ethics is concerned with duties and obligations, and is usually
associated with the philosophy of Immanuel Kant. On a Kantian analysis, rights
are designed to protect persons from being treated as mere things. Persons are
rational, autonomous beings, capable of formulating and pursuing different
conceptions of good; persons have ends of their own but things or objects do not
and persons may never be treated as means to an end, however worthy that end.
Persons have rights because of their unconditional worth as rational beings,
whereas the worth of things is relative to the ends of persons. I3

12.
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It follows from this that it is difficult, if not impossible to extend rights to
environmental objects; it is possible, however, that persons have duties to or
regarding these inanimate objects.l "
Kant ... taught that a propensity to exploit or destroy
nonhuman and inanimate nature might violate a person's
duty to himself.
These duties are in fact indirect duties towards other human beings:15
Destructiveness is immoral; we ought not to destroy things
which can still be put to some use. No man ought to mar
the beauty of nature; for what he has no use for may still be
of use to some one else. He need, of course, pay no heed to
the thing itself, but he ought to consider his neighbour.
VanDeVeer and Pierce suggest that Kant had the 'philosophical ammunition' to
challenge the anthropocentric paradigm; he defined persons as rational,
autonomous beings, not merely as human beings; some human beings are not
autonomous and yet he accorded them rights. If some human beings are not
rational, some rational beings may not be human beings.16
The new literature on animal liberation and animal rights has caused many to
rethink the claim that humans have rights solely because they are human;l7
If we no longer rely on this kind of argument, then rightsholders must possess some morally relevant features that
may tum out to be shared by humans, animals, and
environmental objects alike.

The 'rights' issue is one that arises for further consideration in Chapter lli. For
present purposes it is sufficient to recognise that the whole apparatus of rights

14.
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and duties is in fact based on the model of reciprocal contractual obligations, and
that the network of rights, duties and obligations is confined to humans.
(iii)

Utilitarianism

Utilitarianism is the principI.e example of teleological ethical theory, which is
concerned with the consequences of an action.

Like the Judaeo-Christian

tradition, utilitarian ethics have been widely blamed for man's destruction of the
environment.
Utilitarian theory holds that what is right is to act so as to bring about the
greatest possible balance of good consequences over bad consequences for all
concerned; the sole basic standard of right and wrong action is the principle of
'utility'. Leading nineteenth century utilitarian philosophers John Stuart Mill and
Jeremy Bentham interpreted 'good; as happiness and happiness as pleasure;18
'Utility' or 'the greatest happiness principle' holds that
actions are right in proportion as they tend to promote
happiness; wrong as they tend to produce the reverse of
happiness. By happiness is intended pleasure and the
absence of pain; by unhappiness, pain and the privation of
pleasure.
Principles of individual rights and equal justice are recognised by utilitarians only
to the extent that doing so will lead to the greatest amount of good for the
greatest number of people. As Shrader-Frechette points out, this means, by
definition, that members of the current generation are under moral obligation
not to pollute the earth and deplete resources in such a way that the good of
humanity as a whole will be harmed}9

18.
19.

John Stuart Mill, Utilitarianism, 1979,7 cited in VanDeVeer and Pierce, supra at note 13,
13.
Supra at note 5, 21.

There are, however, negative environmental implications. In contemporary
economic versions of utilitarianism, utility is interpreted as the satisfaction of
individual preferences, or 'want-satisfaction'. If a majority of relevant individuals
felt that plastic trees were more aesthetically pleasing and less trouble to care for
than the real things, then20
According to a utilitarian view, there isn't anything wrong
with plastic trees.
While the utilitarian criteria for having a relevant interest (the capacity to enjoy
(happiness) and to suffer (pain» can be interpreted as extending moral standing
to animals21 , it is probable that in weighing the interests of animals in not
suffering against the interests of human in, for example, a wider choice of
cosmetics, the interests of humans will prevail.
Shrader-Frechette suggests that to the extent that environmental problems
threaten future generations, they do so because humans have failed to follow the
principle of utility, rather than because they have done so.

She does not,

however, analyse criticism of the theory in the context of the immediate
implications of the present crisis, and concurs with Passmore in suggesting that
there may be a greater need to change behaviour than to change our ethical
theories;22
With Passmore, I believe that history contains the ethical
seeds of a strong tradition of environmental protection.
'The problem is, in part, that we have lost touch with many
of these traditions.

20.
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(iv)

Egalitarianism

According to Shrader-Frechette, possibly the clearest example of environmental
damage resulting from failure to adhere to the principles of an established
ethical system is given by disregard of egalitarian theories.23
Egalitarians follow a principle based on 'equality in the assignment of basic rights
and duties', apart from the totality of good achieved by such a principle.24

As a result of this tenet of equality, egalitarians hold, for
example, that inequitable distributions of environmental
costs and benefits are unethical.
Shrader-Frechette gives an exampleo;2S
. .. because the US government permits emission of
carcinogenic and mutagenic pollutants into the environment
in amounts above their threshold for injury, it is violating
principles of equalitarian ethics.
and she concludes that if pollution endangers environmental values, it is at least
in part because government is not adhering to what may be interpreted as a
constitutionally guaranteed egalitarian ethic, and not necessarily because we
need a new ethic.
John Rawls is the most outstanding contemporary proponent of egalitarianism.
Lawrence Tribe in 'Ways Not to Think About Plastic Trees,26 analyses Rawls'
work as representative of moral theorists in the tradition of contemporary liberal
individualism, and of the 'secularisation' of transcendence theory.27
. .. one may observe that the basic structure of his
contractarian argument - which seeks justice and just
institutions in the arrangements he claims rational persons
would freely choose under a veil of ignorance as to the
23.
24.
25.
26.
'1:1.
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position they will occupy in the world they are designing presupposes an 'individualistic conception according to
which the best that can be wished for someone is the
unimpeded pursuit of his own path, provided it does not
interfere with the rights of other'.
While this concept allows Rawls to elevate the 'sentiment' of justice from its
status

~

utilitarianism as a 'socially useful illusion' to an antecedent principle of

social behaviour, it does not directly implicate man's relation to nature. Tribe
concludes that the structure of Rawls' argument corresponds closely to that of
'instrumental rationality';28
... ends are exogenous, and the exclusive office of thought
in the world is to ensure their maximum realization, with
nature as raw material to be shaped to individual human
purposes. Thus when Rawls posits that a correct conception
of man's relations to nature depends upon 'a theory of the
natural order and our place in it', he calls for a moral
conception of ecological obligation that cannot be
formulated within the tradition of his own thought. Fpr the
premises of secularized transcendence deny the existence of
anything sacred in the world and reduce all thought to the
combined operations of formal reason and instrumental
prudence int he service of desire. The only entities that
'count' in a calculus of end-maximization, whether
utilitarian or conctractarian, are those entities that possess
their own systems of ends or at least the capacity to
experience pleasure and pain, and nothing outside the
private ends and pleasures of such beings can corne to the
rescue of a philosophy devoted solely to their pursuit.

2.3

The Need For A New Ethic
The quest for an environmental ethic has itself become a
matter of controversy. The protagonists in this debate may
be divided, roughly, into those who see the undertaking as
that of applying established theories and principles to the
particular preoccupations of the environmentalist, and those
who seek a more radically innovative set of norms which are

28.

Ibid.
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essentially derived from, rather than simply applied to,
environmental concerns.29
After a brief acquaintance with the different ethical theories it is necessary to
examine the first of several important· divergences within the modern
environmental debate; is there a need at all for a new ethical framework?
(i)

The Extrapolationists

Parkin went on from the above statement to label his two sets of protagonists;
extrapolationists, who are content to use existing ethical theories and principles;
and radicals, who want to formulate new theories based on environmental values.
Foremost among the extrapolationists are the authors of two major contributions
to the field of environmental ethics; John Passmore and Robin Attfield. Both
consider the call for a new ethic and reject it, essentially on the grounds that what
is required is a better use of the existing ethical theories.30

Passmore

concluded;31
During most of the West's history,... its moral
philosophers, Stoic or Christian, denied that man's
relationship with nature is governed by any moral
consideration whatsoever.
The traditional moral teaching of the West, Christian or
utilitarian, has always taught men, however, that they ought
not so to act as to injure their neighbours. And we have
now discovered that the disposal of wastes into sea or air,
the destruction of ecosystems, the procreation of large
families, the depletion of resources, constitute injury to our
fellow-men, present and future.
To that extent,
conventional morality, without any supplementation
whatsoever, suffices to justify out ecological concerns, our
demand for action against the polluter, the depleter of
natural resources, the destroyer of species and wildernesses.
29.
30.
31.
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For the major sources of our ecological disasters - apart
from ignorance - are greed and short-sightedness ...
What we need, according to Passmore, is not so much a new ethic as a more
general adherence to a perfectly familiar ethic.
The position of Christopher Stone, advocate of an extension of legal rights to
natural 'objects, and Peter Singer, avid animalliberationist, have been labelled as
examples of 'moral extensionism,;32 (analogous to Parkin's extrapolationist
characterisation) they extend rather than challenge or change conventional
anthropocentric ethics.
Critics of moral extensionism cite two serious inadequacies. First, traditional
ethical theories are 'atomistic' and remain so when extended to include
nonhuman sentient beings. Moral atomism is the view that individuals and only
individuals have moral standing; communities or ecosystems do not. Second,
moral extensi~nism barely modifies the conventional hierarchy of moral worth;
while animals may be accorded moral standing, they still rank below humans in
the pecking order of nature.

Plants and trees may be recognised as having

interests, and may therefore be considered by some to be morally considerable,
but will rank even lower.
Graeme Scott describes how the 'better use of existing theories' approach has
become a development of the notion of moral considerability;33 the common
classification used covers 'mere things' (rocks and rivers), 'mindless things'
(plants and trees) and 'sentient things' (higher animals).34
What is wrong with all of this, in my view, is that it contains
far too much philosophy and not enough ecology.

32.
33.
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· .. we have an adequate ethical basis for determining the
moral acceptability of acts that may cause suffering to nonhuman organisms - which in itself is a thing worth having.
We do not, however, have a rational basis for determining
the morality of acts that cause ecological harms.
Scott goes on to identify the need for a more ecologically sound basis for the
notion ?f nature's value as being at the very heart of the ethieal debate. ShraderFrechette confirms the centrality of this issue; while she agrees with Passmore
that the old ethical traditions provide a strong source of environmental
protection philosophy, she admits that there may be a need for a new ethic3S
if there are purely environmental interests separate from, or
not capable of being included under, ecosystemic factors
affecting human interests. One such environmental interest
might be that of natural objects.
(ii)

The Radicals

Radicals are first and foremost antianthropocentric; they argue that if we are to
have an ethic that is for the protection of the environment as opposed to one that
is about our use of the environment, then it is necessary to justify the existence in
nature of some kind of intrinsic value not dependent on human valuations. This
has also been referred to as the 'no detachable values assumption';36
The no detachable values assumption leads to a complex of
unresolved - and perhaps unsolvable - philosophical
problems. What is the nature of nature's intrinsic value?
Where is it located? What is 'intrinsic value', anyway?
Radical theorists do not subscribe to moral atomism or to a hierarchy of moral
worth; the model they present for an adequate environmental ethic is usually that
of AIdo Leopold's land ethic.

35.
36.
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Leopold is a major figure in the emergence of contemporary ecological/
environmental ethics. His views on' ethics as they related to the environment
were expounded in a collection of essays published after his death in 1948. A
Sand County Almanac has been described as 'a clarion call for a new generation

of environmentalists'.37

In his classic essay, 'The Lan~ Ethic',38 Leopold

advocates an extension of ethics to the biotic community by simply enlarging the
boundaries of the social community within which individuals are prompted by
ethics to cooperate.39
The first ethics dealt with the relation between individuals;
. .. later accretions dealt with the relation between the
individual and society ... There is as yet no ethic dealing
with man's relation to the land and to the animals and
plants which grow upon it. Land, like Odysseus' slave-girls,
is still property. The land-relation is still strictly economic,
entailing privileges but not obligations.
The extension of ethics to this third element in human
environment is, if I read the evidence correctly, an
evolutionary possibility and an ecological necessity. It is the
third step in a sequence.
Leopold concedes iliat a land ethic could not prevent the alteration, management
and use of the land, but argues that it would change the role of humans 'from
conqueror of the land community to plai.n member and citizen of it'; the ethic
itself would imply respect for the community.40
A land ethic, then, reflects the existence of an ecological
conscience, and this in tum reflects a conviction of
individual responsibility for the health of the land.
It is inconceivable to me that an ethical relation to land can
exist without love, respect, and admiration for land, and a
high regard for its value. By value, I of course mean

37.
38.
39.
40.
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something far broader than mere economic value; I mean
value in the philosophical sense.
Leopold's formulation of the land ethic is essentially contained in this famous

A thing is right when it tends to preserve the integrity,
stability, and beauty of the biotic community. It is wrong
when it tends otherwise.
Oearly Leopold intended to extend moral standing to things that are not
themselves individual humans or

~nirnals;

this takes us beyond anthropocentrism

and moral atomism and can be referred to as a 'holistic' approach. Essentially,
holism is the view that the entire biosphere as an interconnected system has
moral standing and is more important than its independent partS.42
This holistic aspect of the land ethic, however, has been critiCised on the same
grounds as the theory of utilitarianism; as individual interests may be sacrificed
for the greater good of certain social goals according to the latter theory, the land
ethic allows the sacrifice of individual interests for the greater good of the biotic
whole.

Viewed from a human centred perspective this concern about

'environmental fascism"'3 may be understandable; but the perception of humans
as simply biotic team members is precisely what the radical theorists attempt to
encourage; it presents an ecologically accurate picture of reality.
The radicals, then, are at the forefront of the demand for a new ecological ethic.
They reject the traditional ethical theories as being irrevocably

anthropocentri~;

a new ethic must be ecocentric, egalitarian (equal applicability to all members of
the biotic community) and must recognise the intrinsic or inherent value of the
natural environment and its constituent parts.

41.
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AIdo Leopold made quite an understatement when he said;44
Conservationists are notorious for their dissensions ...
The cleavage between ethical theorists is only one among several important
contemporary distinctions visible in the environmental debate.

2.4

Divergences Continued

(i)

Ecocentrism vs Technocentrism

According to O'Riordan, the contradictions that beset modern environmentalism
reflect the divergent evolution of two ideological themes which arose at the birth
of the conservation movement.4S
One line of thought can be identified as the ecocentric
mode, ... 'resting upon the supposition of a natural order in
which all things moved according to natural law, in which
the most delicate and perfect balance was maintai:qed up to
the point at which man entered with all his ignorance and
presumption:. Thereafter the 'web of life' was broken by a
degenerative succession of 'disturbed harmonies' leading
ultimately to the destruction of man himself. The other
viewpoint is the technocentric mode characterised . -.. as the
application of rational and 'value-free' scientific and
managerial techniques by a professional elite, who regarded
the natural environment as 'neutral stuff from which a man
could profitably shape his destiny.
The ecocentric line of thought, influenced by the philosophies of romantic
transcende~ta1ists

in nineteenth century America (such as poets Walt Whitman

and Thoreau) has given rise to several subsequent themes;, bioethics, as
advocated by Leopold and Muir (founder of the Sierra Club), and the self reliant
cornmunity;-46
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Supporters of the bioethic line of reasoning seek to protect
the integrity of natural ecosystems, not simply for the
pleasure of man but as a biotic right. Nature, they contend,
contains its own 'purpose' which should be respected as a
matter of ethical principle.
Ecocentrism as an ideology has influenced modern environmentalism in a
numbe~

of ways;47
(1) It provides a natural morality;
(2) It talks of limits;
(3) It talks in ecosystem metaphors of permanence and
stability;
(4) It raises questions about ends and means particularly in
regard to democracy and public participation.

The technocentric mode is identified by rationality, managerial efficiency, and by
a sense of optimism and faith in the ability of man to understand and control
physical, biological and social processes for the benefit of present and future
generations. According to

O'Riord~

the early conservationists were essentially

technocentrists, preaching a managerial ethic in relation to resources.48
Technocentrism can

essentially be

used

as

an

alternative

label

for

anthropocentrism; it dictates that decisions are centred on human needs and on
those parts of the environment more immediately important for humans. It is
reflected in most legal definitions of the environment.49
(ii)

Shallow vs Deep Ecology

The distinction between shallow and deep ecology was made in 1972 by the
distinguished Norwegian philosopher Arne Naess.so
47.
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50.
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constellation of views about how humans should relate to the natural order.
Different camps co-exist under each banner. but shallow ecologists tend to see
moral value only in individual sentient beings. if not solely human beings. Their
position can be paralleUed with that of anthropocentrism. as opposed to
ecocentrism which corresponds with the varied positions of the 'deep' ecologists.
Different proponents in this group argue that not only sentient beings but all
living things, all species, all ecosystems, have inherent value and moral
significance independent of their use by human beings or even human existence.
They reject the claim that humans have unique moral importance, and also reject
the sentience criteria for moral significance.sl
Values, however, are only one area of divergence. While disagreements over the
source of value in the environment are the most visible points of dissension, there
are others. less tangible. which can be inferred from the predominant ideology of
each group; each can 1;>e said to have a fundamentally different view of the world.
Shallow ecology can be said to accept or positively endorse the dominant world
view. which encompasses the metaphysical philosophy of Descartes and its
conception of nature in purely mechanistic terms.

Deep ecology rejects this

world view in favour of a holistic or systemic view. which emphasises the
symbiotic interdependencies of the natural world;s2
... organisms - including man - are conceived as nodes in a
biotic web of intrinsically related parts.
While shallow ecology is essentially o.riented toward the health and well-being of
the peoples of the advanced industrial nations, and perceives problems in
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isolated ways compatible with mild reform, deep ecology recognises the need for
a fundamental shift in our attitudes and form of life; a shift to a new paradigm.s3

2.S

Paradigm Shifts

Thomas Kuhn in 17le Structure of Scientific Revolutions (1970) brought the
paradigm concept into modem usage. A paradigm is a constellation of models
which defines, exemplifies and illustrates the ideals and procedures of normal
science during what Kuhn refers to as 'nonrevolutionary'S4 periods. When a
major cultural activity, such as science, undergoes a paradigm shift, human
perceptions are changed, since we interpret the world in terms of the paradigms
that are in dominant use.ss The notion of paradigm shifts then, is not restricted
to the development of science, but is extended to cultures as a whole.
There is a significance body of opinion that holds that our culture is undergoing,
and is in need of, a major paradigm shift. The 'waning' paradigm, dominant for
several hundred years, is technocratic; the emerging paradigm is ecological and
holistic and has been called 'person-planetary'.56 The dynamics behind this
transformation are centred on the fundamental inadequacy of our older models
.and values to understand or explain our own technological development and its
consequences.S7
The older paradigm no longer seems compatible with, nor
able coherently to connect our vast knowledge. Even our
experience of the world is fragmented, rather than united.
53.
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We need new unifying insights capable of enabling us better
to understand human and ecosystem processes.
(1)

The Technocratic Paradigm

Capra summarises~
This paradigm comprises a number of ideas and values that
differ sharply from those of the Middle Ages; values that
have been associated with various streams of Western
culture, among them the Scientific Revolution, the
Enlightenment, and the Industrial Revolution.
They
include the belief in scientific method as the only valid
approach to knowledge; the view of the universe as a
mechanical system composed of elementary building blocks;
the view of life in society as a competitive struggle for
existence; and the belief in unlimited materiiil progress to
be achieved through economic and technological growth.
During the past decades all these ideas and values have
been found severely limited and in need of radical revision.
The technocratic world view is based on the mechanistic conception of nature
and the universe developed in the seventeenth century by Descartes and Newton,
and the extension of this theory to society by Locke.

There is a growing

consensus about its essential characteristics;
- atomistic analysis;
- machine oriented models;. a mechanical view of nature
was a drastic change from the organic view of the Middle
Ages which implied a value system conducive to
ecological behaviour;59
- a patriarchal order, characterised by domination and
control;
- linear thinking; emphasis on technique and specialisation
as methods of inquiry;

58.
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- application of technology to all levels of human activity,
including governmental and economic policies, which
have growth as their central aim;60
- science; thought to be value-free and objective;
- nature is treated as a resource to be processed; persons
are evaluated on the basis of their roles, rather than in
terms of their intrinsic worth. 61
(2)

The Person-PlanetarY Paradi~rn

The emerging paradigm is ecological; it uses the principles of ecology to help us
understand the mutual interconnectedness of living communities and their
ecosystems. It is an organic, rather than a mechanical, paradigm, emphasising
community, intrinsic worth, egalitarianism, harmony with the natural order.
Drengson summarises;62
The person-planetary paradigm stresses; internal principles
of order and the importance of homeostasis and balanced
development; symbiosis and mutual interrelationships,
decentralization, diversity and unity, spontaneity and order,
freedom in community; intrinsic value in being itself,
biospheric egalitarianism; human experience as value-laden;
creative, ecologically compatible design of human activities;
collective responsibility and the unique value of individuals;
personal knowing, intersubjective experience and diverse
consciousness; organisms as wholes which interact with
other organisms in spheres of interpenetration; the planet
as a whole as a living organism; persons as creative, open,
dynamic, developmental, and as co-evolving within larger
communities.
Fritjof Capra in 17le Turning Point perceives the current paradigm shift as one of
several transitions challenging our civilisation at the present time; to understand
the multifaceted cultural crisis we face we must adopt an extremely broad view
and see our situation in the context of human cultural evolution. Capra identifies
60.
61.
62.
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three crucial transitions, the confluence of which can be seen as forming a
'trough' in a recurrent rhythm of cultural growth;63
(1) The slow but inevitable decline of patriarchy;
(2) The decline of the fossil fuel age;
(3) The shift from a mechanistic, technocratic paradigm to
an ecological paradigm.
According to Capra, modem physics provides the key to this paradigm shift; at
the beginning of the twentieth century physics went through several conceptual
revolutions that clearly revealed the limitations of the mechanistic world view.
As a result of exploration of· the atomic and subatomic world, and the

development of quantum theory, physicists had to radically rethink fundamental
concepts of space, time, matter, object, cause and effects.64
The universe is no longer seen as a machine, made up of a
multitude of objects, but must be seen as one indivisible,
dynamic whole whose parts are essentially interrelated and
can be understood only as patterns of a cosmic process.
New physics has essentially taken an organic, holistic, or systems approach. To
requote Drengson;6S
When a major cultural activity, such as science, undergoes a
paradigm shift, human perceptions are cbanged, since we
interpret the world in terms of the paradigms that are in
dominant use.
That human perceptions have changed is evident in a whole series of
philosophical, spiritual and political movements which surfaced in the 19605 and
which seem to be headed on parallel paths. The rising concern with ecology as
only one of these.
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The antinuclear movement 'is likely to become one of the most powerful political
forces of this decade>66; and the feminist movement 'is one of the strongest
cultural currents of our time'.67
At the same time there is the beginning of a significant shift
in values - from the admiration of large enterprises and
institutions to the notion of 'small is beautiful', from
material consumption to voluntary simplicity, from
economic and technological growth to inner growth and
development. Thes~ new values are being promoted by the
'human potential' movement, the 'holistic health'
movement, and various spiritual movements.
The elements of a shift to an ecological paradigm can be seen to be occurring;
the perception of the ecological crisis and subsequent search for an alternative
environmental ethic itself constitute evidence, and the success or otherwise of
this search will depend largely on the continued recognition and growth in
awareness of the ecological principles that underlie the new paradigm.
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Chapter ill

THE EMERGING ETHIC: FORM, FUNCTION,
AND THE RIGHTS DEBATE
3.1 Consensus
The brief and broad overview of modern environmental philosophy in Chapter II
was designed to illustrate the extraordinary depth and diversity of thought that
has characterised the search for a new ecological framework. For this reason
divergences were highlighted; it is now appropriate to emphasise consensus in
order to gain insight as to the form and function of the emerging ethic.
The modem environmental debate is inherently interdisciplinary in nature;
environmental concerns have become a preoccupation in a large number of
disciplines and emerge at the boundaries between them. At the same time it is
necessary to recognise that environmental issues are polycentric; they can be the
subject of intense social conflict as environmental values compete with other
social, economic and political values in the making. of policy.1

Given this

remarkable potential for a fragmentation of interests, consensus on any
environmental issue is quite an achievement.
It is possible, however, to discern widespread agreement on the fundamental
issue of the modem debate; our natural environment is deteriorating at an
alanning rate due entirely to human actions, and 2
If we are to stave off or respond sensibly to ecological
disasters, we must radically rethink our own self image. We
1.
2.
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22 Osgoode Hall Law Journal 281-348, at 282.
.
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cannot persist in our homocentric arrogance: we need
nature much more than it needs us.
Referring to the four symposiasts he was introducing, Hutchinson made the
following comments which could equally apply to all protagonists in the debate;3
Despite their disagreement over appropriate directions for
reform and progress, there is agreement that the ecological
crisis is as much about ideas as action. They share John
Stuart Mill's view that there will be no improvement in the
general ecological condition until great changes take place
in our modes of thought.
There comes a time, however, when ideas must be translated into action if they
are to be of any use in halting environmental degradation. Charles Deknatel in
an Environmental Ethics article has successfully articulated the problems
encountered when moving beyond a philosophical debate into the more practical
realm of application;4
The increased popular and academic attention given to
environmental. ethics is striking, but in their application,
particularly to land use policy and related areas it is not
always clear what these ethics are intended to represent in
terms of their content, function, implied mode of action,
scope or even at what level of responsibility the ethics are
supposed to be operative.
He goes on to identify four common elements or overlapping concerns evident in
varied discussions of environmental ethics.
1. Moral criteria based on interpersonal relationships or on
relationships encompassing humans and other parts of natural
systems.
This can be interpreted as the necessity for moral criteria to be based on an
extended concept of community, possibly along the lines advocated by Leopold's
land ethic.

3.
4.

Both 'shallow' and 'deep' ecologists can be said to favour this,

Ibid, 281.
Charles Deknate~ 'Questions about Environmental Ethics - Toward a Research Agenda
with a focus on Public Policy', Environmental Ethics, 2 (1980) 353 at 353.
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although each group differs as to the reasons for doing so and what it would
entail in terms of practical measures. These dissensions will be considered later

in this chapter in the context of the 'rights' debate. It is generally recognised,
however, thatS
... an adequate environmental ethic should require that the
well-being of species, wildernesses, and ecosystems, and the
continuing healthy functioning of the environment are all
morally significant.

2. A long term and expansive perspective fitted to the dynamics of
biological systems including human actions and their effects.
This essentially recognises the gradual emergence of the holistic world view and
reflects several of Commoner's laws of ecology, particularly the first: everything
is connected to everything else.

It also acknowledges present humans'

obligations to future generations, one of the high profile issues of the modem
environmental debate. It has important practical implications for formulation of
long term resource use and environmental management decision making
processes; these will be considered in Chapter IV.

3. A concern for the process of how moral criteria related to natural
systems are incorporated into human awareness and behaviour.
What is the function of an environmental ethic? Should it take the form of a
code, as for the legal or medical professions, or should it simply suggest a
necessary level of awareness which could be the basis for a wide range of possible
actions or policies? This will be considered in 3.2 and will lead into the 'rights'
debate.

4. A system of valuation of natural resources which stresses
intrinsic, non-economic, non-market or 'soft' values which are
5.

. Lawrence E. Johnson, 'Humanity, Holism and Environmental Ethics', Environmental
Ethics 5 (1983) 345 at 345.
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reflective of the dynamics of natural systems and related human
perceptions.
While not all participants in the debate will acknowledge that intrinsic values are
capable of giving the natural environment moral standing equivalent to that
possessed by humans. most agree that nature does possess value apart from that
conferred by humans, and that because such value is intangible and not easily
quantified it has traditionally been ignored. This process has been referred to as
'dwarfing the soft variables'. The problems associated with accurate calculation
of nonhuman values are highlighted in Chapter IV in the context of the role of
cost-benefit analysis and Environmental Impact Assessment.
The position of consensus in relation to these issues becomes more difficult to
identify if we attempt to seek justifications for agreed goals; the now familiar .
pattern of dissension observed in Chapter II reasserts itself. We must be content
to conclude along the following lines: 6
An adequate environmental ethic must, for some good
reason, attach moral importance to preserving the
environment. Anthropocentrically, we do this for the
Nonbenefit of present and future generations.
anthropocentrically, we do this in recognition of nonhuman
values. Fortunately, the benefits are often additive.

3.2

Role and Function

From a broad perspective it is obvious what role an environmental ethic is
designed to fulfil; it will provide principles upon which we can base our new
ecological approach to our relations with the environment. But on a closer
analysis, complex questions arise; do environmental ethics suggest a particular
approach to policy or a direction which is distinct from other approaches? Do
they explicitly suggest a type of action?
6.

Ibid, 346.
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Deknatel identifies a number of different interpretations of the role and function
of an ethic, wide ranging in their implications. They include:7
1. Discussion of environmental ethics as an ecological
consensus which serves as a prerequisite for legislation
and expresses the necessary compromise between
economic demands and environmental constraints.
2. Principles parallel to the ethics of medicine and law.
3. An Environmental code of conduct.
4. A general awareness of the impacts of human action.
He lists possible policy approaches to environmental problems, including
regulations and sanctions, price manipulations, incentives, public ownership
and/or management, educational or technical assistance and voluntary and/or
individual responsibility. From these he distils three general, interrelated views.8

1. The view that the function of environmental ethics is that of
changing attitudes, either as a prerequisite to other policy
approaches or as a major policy direction.
This view implies that the ethic would be a persuasive device; it would provide
the basis for a more developed awareness of natural systems and individuals
would collectively alter their behaviour according to this awareness or would at
least begin to perceive problems differently.

2. The more specific notion that environmental ethics involve only a
voluntary exercise of individual responsibility over those
resources with which an individual or a small group has direct
contact or control.

7.
8.

Supra at note 4, 355.
Ibid, 356-357.
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Deknatel says this is close to the current view of 'stewardship' particularly as
expressed by fanners and rural landowners who cite their long term interest in
the quality of the land as sufficient incentive to act ethically toward that land.

3. The third view considers an environmental ethic to be a
descriptive vehicle for redefining the parameters of a problem.
Emphasis is on a more technical basis or awareness which serves as a 'conceptual
filter', through which a problem can be examined and action suggested. Ben
Boer's reformulation of Leopold's land ethic gives a good illustration of how this
filter might function;9
... a decision is right when it tends to accord with a duty on
humans to preserve the integrity, cohesion and
interdependence of any community, including its human
elements. .
The crucial question to arise from these suggested alternatives is whether
attitude is more important than rules and regulations.

Returning to basic

philosophical principles, an ethic is defined as a system of morals; it must evolve,
it cannot be imposed. At the present time it may be that the best way to give
practical effect to the emerging ethic is to further encourage its emergence, and
this can only be done by changing attitudes..
Adopting Deknatel's first general view, that changing attitudes is the key function
and major policy direction of an environmental ethic, it is appropriate now to
consider the content of the emerging ethic. We now enter the heart of the legalphilosophical aspect of the modern environmental debate.

9.

Supra at note 1, 246.
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3.3

Content

(i) The Rights Debate

In

1972

Christopher Stone published his

classic contribution to the

environmental debate: 'Should Trees Have Standing? Toward Legal Rights For
Natural Objects'.10 The essay begins with Stone's 'expanding circle' theory,
analogous to Leopold's advocated extension of ethics to an enlarged community.
Stone's 'community' is that of present legal rights holders; each successive
extension of legal rights to some new group has been 'unthinkable'; we tend to
believe that the rightlessness of rightless things is a decree of nature, rather than
simply a legal convention acting in support of some status quo. The 'circle' has
gradually expanded to blacks, women and children, extensions as 'unthinkable' in
the nineteenth century as the proposed one to natural objects is today.
According to

Sto~e,

every argument for extending rights was met by resistance

until the thing for which the rights were proposed was seen and valued for itself,
and not merely as an object needed to satisfy some societal want; yet it is difficult
to see and value such things for themselves until we can bring ourselves (the
current group of rights holders) to give them rights.u
Under what he calls the 'legal operational' aspect of extending rights to the
environment, Stone notes three factors that must exist for the environment to
count jurally.
1. Standing, such that the natural object can institute legal
actions on its behalf at its own behest, rather than merely
at the behest of affected humans.
2. Recognition of injury to the right holding entity.

10.
11.

(1972) 45 Southern California Law Review 450.
Ibid, 6-10.
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3. Ability to act as beneficiaries when damage is proved and
relief given.
To overcome practical problems Stone uses a concept of guardianship; natural
objects can be given standing to initiate legal proceedings by having guardians
appointed to assert the object's rights in the object's name. Injury would include
both present and 'seeable' future damages; damages would be calculated on the
basis of making the environment 'whole', and would accrue to the benefit of the
natural object, placed in trust and administered by the object's guardian.
Stone admits that even if trees, for example, were given rights they could still be
cut down in certain circumstances; no rights are absolute, and to say that the
environment should have rights is not to say it should have every right humans
have or to guarantee that environmental rights will prevail in the event of
conflict.

Stone advocates an expansion of environmental impact assessment

procedures as a major step toward protecting environmental rights.
Stone's ideas received widespread popular attention after being judicially noticed
by a Supreme Court Justice in the case of Sie"a Club v Morton in 1972.12 Justice
Douglas cited Stone in support of his dissenting opinion that: 13
Contemporary public opinion for protecting nature's
ecological equilibrium should lead to the conferral of
standing upon environmental objects to sue for their own
preservation.
The case concerned the Sierra Club's attempts to prevent WaIt Disney
Enterprises Inc from building a ski resort in the Mineral King Valley adjacent to
Sequoia National Park. The case was decided on the issue of standing and since
the Sierra Club could not show that its members had or would suffer injury, the
majority held in favour of Disney.

12.
13.

Douglas's dissent was a brave one, and

Sierra Club v Morton, 405 US 727 (1972).
Ibid, per Justice Douglas.
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prompted responses such as this poem in the American Bar Association
Journal: 14
If Justice DougJas has his way o come not that dreadful day We'll be sued by lakes and hills
Seeking a redress of hills.
Great mountain peaks of name prestigious
Will suddenly become litigious.
Our brooks will babble in the courts,
Seeking damages for torts.
How can I rest beneath a tree
If it may soon be suing me?
Or enjoy the playful porpoise
While it's seeking habeas corpus?
Every beast within his paws
Will clutch an order to show cause.
The courts, besieged on every hand
Will crowd with suits by chunks of land.
Ah but vengeance will be sweet
Since this must be a two way street.
I'll promptly sue my neighbour's tree
For shedding all its leaves on me!
14.

Narc, 'Reflections on the Dissent of Douglas J in Sierra Club v Morton', (1972) ABAJ 58,
820 and Doted in Stone, 'Should Trees Have Standing? Revisited: How far will law and
morals reach? A Pluralist Perspective', S9 SCLR (1985-86) I, at 3, Dote 9; The style,
although it fails to conIront us natural objects advocates head on prose to prose, took hold.
In disposing of a suit by a tree owner to recover from a negligent driver for injuries to the
tree, the Oakland, Michigan County Appeals Court affirmed dismissal with the following
opinion in its entirety;
We thought that we would Dever see
A suit to compensate a tree.
A suit whose claim in lort is prest
Upon a mangled tree's behest;
A tree whose battered trunk was prest
Against a chevy's crumpled crest,
A tree that faces each new day
With bark and limb in disarray;
A tree that may forever bear
A lasting need for tender care.
Flora lovers though we three
.
We must uphold the court's decree.
Fisher v Lowe, 122 Mich. App 418, 333 NW 2d 67(1983) quoted in 69 ABAJ 43 (1983).
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Stone revisited his theory in 1985,15 considering briefly the progress made in
environmental awareness and protection since Trees I (as evidenced by judicial
liberalisation of standing requirements, extended employment of environmental
impact assessments and increased statutory provision for citizens' suits) but
concentrating on the philosophical-ethical aspects of his thesis instead of the
legal. 16
The idea is to consider as a matter of general theory on
what basis and in what manner a thing might qualify for
legal and moral standing or considerateness.
He proceeds to reject the conventional approach to ethics, i.e. developing a
single coherent body of.principles, for example, utilitarianism, and demonstrating
how it applies to all moral dilemmas more satisfactorily than its rivals, preferring
what he calls 'moral pluralism'.l7
Trying to force into a single coherent framework all these
diverse moral activities as they touch our thought regarding
all these diverse entities .•. is quixotic and imposes
structures on thought that stifle the emergence of more
valid moral judgments.
By contrast, moral pluralism conceives of moral activities as partitioned into
several distinct domains, each governed by 'distinct principles and logical
texture.'18
Stone's legal contribution sparked a long and complex discussion within
environmental philosophy on the moral implications of giving rights to natural
objects, the justifications, and the possible criteria for doing so.
In true Kantian and utilitarian fashion, philosophers have traditionally
maintained that only beings possessing rationality can be said to have interests
and therefore
15.
16.
17.
18.

rights~

Ecologists, on the other hand, have argued that the human

Ibid.
Ibid, 8.
Ibid.
Ibid, 9.

- 49-

race has accepted a biologically erroneous view of its position on the earth, and
has ignored its dependence on the environment.
As Shrader-Frechette points out, however, the conflict is not as simple as this. 19

Viewed from one perspective the thesis (Le. that natural
objects possess rights) constitutes a challenge to the theory
of private property, to the philosophical distinction between
subjects and objects and to the ethical admonition that
objects but not persons may be used as instruments.
The discussion centres on 'whether or not Stone's murky intuitive claims are
philosophically sound'.20
Unfortunately, Stone never reveals why the natural
environment has a moral claim. He argues that, since we
have progressed morally by extending rights to blacks,
women and children and even to some animals that can
suffer, we can (and should) progress further by giving plants
and inanimate objects rights. But this is obviously a non
sequitur; people and plants are not in the same category,
which would be necessary to justify such a conclusion. Even
if the grass and plants 'need' water, in the sense that they
will die without it, why does it follow that we have a duty to
water them? Do they have any moral importance?
Stone dearly believes they do, and that is the heart of the
matter.
But they dearly lack any of the relevant
characteristics which make persons of moral importance awareness, self-consciousness, the ability to formulate goals,
act to attain them and to appreciate their attainment. It is,
therefore, a distortion of our concepts to claim that plants
or non-living natural objects can 'want' to survive or remain
undisturbed.
Elder proceeds to recognise that, while 'deep' ecologists admit that natural
objects lack the human characteristics which we all agree make people of moral
importance, they deny that these are the only criteria for an object to have value
in and of itself. Quoting Kant in the face of this denial has little effect, however,
19.
20.

K. Shrader-Frechette, EllvirOllnJclllal Ethics, 1981,82.
P.S. Elder 'Legal Rights for Nature - The Wrong Answer to the Right(s) Question' in
(1984) 22 Osgoode Hall U 285, 291.
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when the deep ecologists' calls for intrinsic value are invariably coupled with
rejection of traditional ethical theory.
Others have argued that Stone, while urging that natural objects could and
should be granted legal rights, does nm claim that they have any natural rights or
moral claim;21
One searches Stone's essay in vain for an argument that
natural objects have natural rights.
Legal rights derive from human institutions; to show us that trees could be
granted legal rights, Stone invites us to consider the various non-human entities
to which our judicial system has granted legal rights, but these examples
(corporations, municipalities, sovereign states) show clearly that the rationale
for granting legal rights need not be the possession of corresponding natural
rights. 22
Shrader-Frechette gives a good analysis of the philosophical and practical
objections to recognising the rights of natural objects, and concludes herself that
a number of legal and ethical considerations suggest there is a strong rational
basis for such recognition. She isolates three major arguments against Stone's
thesis.23

1. The analogy with corporations, municipalities etc is not a valid
one because legal recognition of the rights of inanimate objects
such as these is based itself on homocentric interests; this legal
recognition is a means to promote human activity. Recognising
the rights of nature would have to go beyond this; there is no
legal precedent.
What Shrader-Frechette calls 'Empathy and Reciprocity' arguments head the
responses to this criticism. Recognition that humans share fundamental needs
21.
22.
23.

Scott Leheman 'Do Wildernesses have rights?' Environmental Ethics 3 (1981) 129, 134.
Ibid, 133.
Supra at note 19,91-97.
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with the nonhuman world would establish bases for empathy and identity; human
moral evolution could conceivably result in the extension of rights to the
nonhuman world. Secondly, one can point out that24
... because there are no legal precedents for an action, this
does not mean that the action is not moral, rational or
legally desirable. (Otherwise) ... ethical and legal systems
would never be able to evolve or progress far enough to
meet the demands of the times and the heightened moral
sensitivities of greater numbers of people.
The expansion of the circle of rights to previous rightless groups illustrates that
absence of precedent should not be a valid basis for denying legal rights to
natural objects.
2. 'What's in it for us?' (us being the present group of rights
holders). This is essentially a practical argument based on the
probable reluctance of the public to bear the financial burden
that such an extension of rights would impose.
The obvious difficulty with this argument is that it asks for justification in purely
anthropocentric and hedonistic terms which cannot be used in this context.2S
As Stone points out, perhaps the best way to respond to
such a request is to counter with another question.
'Couldn't a white person raise the same questions about cost
when asked to compromise his preferred rights-status with
Blacks?' Or, could not a male, when asked to recognise the
rights of a female, ask 'What's in it for me?'
While a new ethic should not be justified in anthropocentric terms, it is clear that
recognising the rights of natural objects and the environment itself would be in
our self interest. As Shrader-Frechette notes, it is well known by now that human
well-being is inextricably bound up with planetary well-being and acknowledging
various elements of the environment as rights holders might make us better
persons. 26
24.
25.
26.

Ibid, 92-92.
Ibid, 93.
Ibid, 94.
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3. We do not need to recognise the rights of natural objects.
This objection flows on from the one above; it implies that where there is no
human advantage to be gained, an extension of rights is unnecessary.

The

argument ignores the fact that recognising rights of natural objects would bring
into the legal system 'a flexibility and open-endedness'27 that no present
procedural rules perrnit.28
If judges were able to speak about 'the legal rights of
natural objects', then they could develop, more readily, a
viable body of law designed to protect the environment....
a society which acknowledged 'the legal rights of natural
objects' would be likely to produce a legal system more
protective of the environment than would a society in which
only human beings were said to possess such rights.

Looking beyond these practical and philosophical difficulties (which for the most
part can be countered), it is important to assess whether or not a

r~ghts-based

thesis is appropriate to achieve the goals of an environmental ethic. Stone, under
what he refers to as the 'psychic and socio-psychic' aspect of conferring rights on
the environment, argues that people must29
... regard the Earth as one organism, of which mankind is a
functional part - the mind, perhaps: different from the rest
of nature, but different as a man's brain is from his lungs.
i.e. different only in quality, not in kind. Implicit in Stone's approach is criticism
of human domination over the environment; yet in calling for an extension of
rights to the environment he may be guilty of the same phenomenon.30
The need for rights is uniquely human, arising out of
uniqueJy human social relationships ... Wild nature ...
seems not to require rights between co-existing participants,
and certainly not between species. The capacity for
27.
28.
29.
30.

Supra at note 10,488.
Supra at note 19,97.
Supra at note 10, 499.
John Livingston. 'Rightness or Rights?' in (1984) 22 Osgoode Hall U 309-321, 309.
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humankind to be able to 'confer' rights upon the nonhuman
world would require all existence to be moved under human
control. The goals of many environmentalists thus have
become paradoxical.
Emond puts it a different way:31
What rights natural objects have are what rights society
gives them. But what is given can also be taken away.... it
is curious that Stone's search for an 'equality' among all that
is natural should end in a rights-based scheme in which the
content and indeed the very existence of a right, is
determined by the very body that is largely responsible for
environmental degradation.
Earlier in this chapter it was submitted that the major function of the emerging
environmental ethic may be that of changing attitudes; talk about 'rights' ¥ill be
seen to be useful in this context.32
The basic reason behind legal recognition of rights, even
when the public is not wholly ready to admit them, is that
such acknowledgment itself may help to bring about an
expanded value system. Increased environmental awareness
is an evolutionary process, as both Justice Douglas and AIdo
Leopold so eloquently argued.
Shrader-Frechette proceeds to argue that in choosing whether or not to recognise
. the rights of the nonhuman world, we are not only choosing an ethic for our law
courts but a specific world view or metaphor for our lives.33
The theme of consensus was introduced at the beginning of this chapter; on the
issue of rights an element of consensus can be observed between two extremely
opposed positions within the environmental debate. Shallow ecologists, who
advocate retention of the existing ethical theories and traditions in relation to the
environment and therefore are unable to philosophically justify the extension of
rights to the nonhuman environment, are aligned with the anti-anthropocentric
31.
32.

33.

D. Paul Emond, 'Co-operation in Nature: A New Foundation for Environmental Law',
ibid, 323-348, 327.
Supra at Dote 19, 96.
Ibid.
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purists within the deep ecology camp.

LG Lombardi can be used as an

illustration of the former group:34
It is not necessary ... to extend rights to nonhuman beings
in order to claim that animals and plants have inherent
worth and deserve protection, for it is quite possible to
speak ... of respect being owed living entities at all levels.
The concept of respect, much more than the concept of
rights, seems amenable to gradation; it can be adjusted to
the type of being in question. Plants are due respect as life,
but not as conscious, active beings. Conscious, active beings
deserve respect as such, but not as moral agents. It is only
with moral agents that the level of respect owed is sufficient
to justify the strong claim to rights.
John Livingston is a clear example of the latter:3S
To extend concepts of rights into nature ... would be to
export and legitimate a pathological obsession with
hierarchical relationships. As such, the choice is clear:
either we must acknowledge the intrinsic 'rightness' of
nonhuman existences and sensibilities and express that
acknowledgment in human behaviour backed by law, or,
complete the 'humanisation' of the planet by making all
living things unwitting participants in a prosthetic moral
hierarchy.
While talking about the rights of the environment may remove the 'unthinkable'
stigma and challenge people to expand their moral sensitivities, the actual
extension of legal rights to natural objects may not be the most appropriate
implementation of the emerging environmental ethic.

34.
35.

L.G. Lombardi, 'Inherent Worth, Respect and Rights', Environmental Ethics 5 (1983) 257
at 269.
Supra at note 30, 321.

- 55-

(ii)

The Synthesis of Transcendence and Immanence

Lawrence Tribe's article 'Ways Not To Think About Plastic Trees: New
Foundations For Environmental Law',36 published in 1974, is the second
landmark contribution of the legal community to the environmental debate.
Tribe uses two themes, transcendence and immanence, to describe the principles
behind a new foundation for environmental law. Transcendence in the JudaeoChristian tradition is the idea of man's dominance over all things on earth; it
represents change and the desire to create a better world. But change, according
to Tribe, is ultimately a futile pursuit after 'intrinsically empty ends' when pushed
forward by the relentless search for reason. Immanence, on the other hand,
recognises that there is something sacred about nature, but goes too far in its
worship of the natural world to the extent that it excludes human consciousness.
Tribe advocates a synthesis of these two themes - of 'sacred observer with grand
manipulator' .
Tribe outlines the first stages of his process model: 37
At a minimum, we must begin to extricate our natureregarding impulses from the conceptually oppressive sphere
of human want satisfaction, by encouraging the elaboration
of perceived obligations to plant and animal life and to
objects of beauty in terms that do not falsify such
perceptions from the very beginning by insistent reference
to human interests.
He offers three specific components:38
1. environmental impact surVeys and statements might make
explicit references to obligations felt towards nature;

36.
37.
38.

(1974) 83 Yale U, 1315; also see Tribe, Schelling. Voss (Eds) WlJen Values Conflict:
Essays on Environmental Analysis. Discourse and Decision, 1976,61-92
Ibid, 1341.
Ibid.
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2. resources might be devoted to increasing our technical capacity
to incorporate such felt obligations in policy analyses;
3. legislation might be enacted to permit the bringing of claims
directly on behalf of natural objects without imposing the
requirement that such claims be couched in terms of interference
with human use.
As far as it goes, Tribe's analysis of the flaws in present environmental decision-

making processes is good; in addition to assessing the adequacy of traditional
ethical philosophies he stresses the distortion of these processes brought about by
heavy reliance on crude cost-benefit analyses which tend to reduce all values to
market prices and in so doing underprice those 'fuzzy concerns' for which market
analogues do not exist.39
However, accurate isolation of the desirable principles for a well-founded
environmental ethic is not quite enough;40
... lawmakers will need more than principles to guide them
into the next decade. Principles offer a beginning. The next
step, and one that Tribe mostly avoids, is to translate
principles into legal concepts.
Stone attempted to do this with his rights theory, but as Tribe himself
commented,41
It seems likely that contemporary observers would view the
independent legal status of environmental objects in
essentially the same way that they view the concept of
corporate existence ... in other words, as a useful but quite
transparent legal fiction.

39.
40.
41.

lbid,1318-1320.
Supra at note 31, 332.
Supra at note 36, 1343.
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Chapter IV

LEGAL IMPLICATIONS OF ECOLOGICAL
ETHICS
4.1

Introduction

To requote Douglas Fisher: 1
It is the conception of environment itself that governs the
nature of an environmental legal system.
Conceptions of the environment have changed substantially during the past
several decades; no longer perceived as a warehouse of renewable resources,
natural systems and processes are increasingly recognised as fragile and
interdependent, sensitive to all forms of human technology. Humans have begun
to appreciate the consequences of their actions, and their own dependence on
nature. There is evidence of a new holistic perspective emerging to replace the
old mechanistic, human-centred world view. At the heart of the new world view
are p~inciples of ecology.2
[Ecology] deals with the dynamic balance of nature, with the
interdependence of living and nonliving things. Since
nature also includes human beings, the science must include
humanity's role in the natural world - specifically, the
character, form and structure of humanity's relationship
with other species and with the inorganic substrate of the
biotic environment. From a critical viewpoint, ecology
opens to wide purview the vast disequilibrium that has
emerged from humanity's split with the natural world. One
of nature's very unique species, homo sapiens, has slowly
and painstakingly developed from the natural world into a
1.
2.

Fisher, D. 'The New Environmental Management Regime in New Zealand', (1987) 4 EPU
33 at 33.
Bookchin, M. The Ecology of Freedom. 1982, 21; cited in Ben Boer, 'Social Ecology and
Environmental Law', (1984) 1 EPU 233 at 234.
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unique social world of its own. As both worlds interact with
each other through the highly complex phases of evolution,
it has become as important to speak of a social ecology as to
speak of a natural ecology.
Milbraith has identified the following key characteristics of the emerging
ecological world view:3
1. The high valuation of nature (both instrumentally
intrinsically);

and

2. The sense of empathy which generalises to compassion toward
other species, peoples and generations;
3. The desire to carefully plan and act so as to avoid risks to
humans and nature;
4. The recognition that there are limits to growth to which humans
must adapt;
5. The desire for a new society that incorporates new ways to
conduct our economic and political affairs.
It is the aggregate of values associated with these (and other) characteristics that
constitutes the emerging ecological ethic.4
Environmental issues are polycentric and can be the subject
of intense social conflict. Environmental values compete
with other social, economic and political values in the
making of policy. The identification of environmental
values and the weight given to them is critical in the
decision-making process. Technological and social change
this century has necessitated a re-appraisal of older
environmental values and the formulation of new ones.
Given that value questions are often central to environmental disputes, it is
appropriate for lawyers and others involved in environmental decision-making
processes to determine how adequately these changing values are addressed.
3.
4.

See Peter Horsley 'Recent Resource Use Conflicts in New Zealand: Maori Perceptions
and the Evolving Environmental Ethic', unpublished, 23.
Craig, D.G., 'Citizen Participation in Environmental Policy Decisions', Master of Laws
thesis, Osgoode Hall Law School, unpublished 1982, 40; cited in Boer, supra at note 2, at
'137.
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Before examining the New Zealand environmental administration and legal
system in this context in Chapters V and VI, however, it is appropriate to
consider the theoretical ramifications of giving meaningful effect to ecological
values in legal and administrative processes.
Much of this chapter is based on a similar assessment undertaken by Ben Boer in
his article 'Social Ecology and Environmental Law'.s

Boer questions the

dominant view, displayed in legislation and many environmental land use
planning and management policies, that a human centred set of values should
always form the basis of decision-making. He argues that traditional methods of
evaluation, through environmental and economic impact assessment, fail to
adequately reflect ecological values.

He concludes that to be effectively

implemented in legal and administrative environmental decision-making
processes, a highly developed form of community participation and enhanced
public consciousness of non-human centred values would be required, along with
extensive reform of legislation and evaluation techniques themselves.

4.2

The Limitations of Traditional Evaluation Processes

(i) The Economic Approach
AIdo Leopold deplored the centrality of economic motives and concerns in what
he called 'land use ethics':6
One basic weakness in a conservation system based wholly
on economic motives is that most members of the land
community have no economic value ... When one of these
non-economic categories is threatened and if we happen to
love it, we invent subterfuges to give it economic
importance.
5.
6.

Supra at note 2.
Leopold, 'The Land Ethic' inA Sand CountyAlnranac, 1949,225.
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Lack of economic value is sometimes a character not only of
species or groups, but of entire biotic communities:
marshes, bogs, dunes and 'deserts' are examples.
The most popular economic basis for environmental decision-making has been
the cost-benefit analysis, now considered to be old-fashioned, a relic of the 1950s
and 1960s before other values were identified and understood. The technique
was used to resolve classic environmental conflicts of interest; for example, that
between the recreational use of wilderness and the interests of the miner, farmer
and timber merchant.7
The conflict of interest we encounter here is one which it is
natural to resolve through the economic calculus of costbenefit considerations. So long as the worth of natural
systems is believed to depend entirely on instrumental
values, it is natural to suppose that we can sort out the
conflict of interests within an objective frame of reference,
by estimating the human satisfactions to be gained from the
preservation of wilderness, and by weighing these against
the satisfactions which are to be gained from those activities
which may lead to its substantial modification,
domestication, and possibly even, destruction.
The main problems with monetary cost-benefit analysis obviously lies in the
difficulty of placing a monetary value on elements of the environment. The
assumption behind economic approaches such as this is that the values which we
attach to natural systems and to productive activities are commensurable; in
principle, there is no problem in providing a satisfactory resolution of value
conflict. Quantitative social sciences such as economics are presumed to provide
an objective frame of reference; to be value free. In the application of costbenefit analyses, however, there is an inevitable bias in the sorts of values that

7.
8.

William Godfrey-Smith, 1'be Value of Wilderness', Environmental Ethics 1 (1979) 309-319
at 312.
Accurately identified by Aldo Leopold, supra at note 6.
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figure in the calculation, a bias towards those considerations which are readily
quantifiable and those interests which will be staunchly defended.9
Lawrence Tribe considers these flaws in his assessment of analytic techniques
used in environmental decision and policy making: 10
From the start, the aspect of environmental policy analysis
that has most concerned students of the matter has been the
supposed difficulty of ever incorporating certain kinds of
values into systematic analyses of environmental problems,
whether in the service of legislators, of planning agencies, of
litigators, of private enterprises, or of courts. Variously
described as fragile, intangible, or unquantifiable, these
values have been widely thought to possess peculiar features
making them intrinsically resistant to inclusion along with
such allegedly 'hard' concerns as technical feasibility and
economic efficiency. In particular, those dimensions of a
choice for which market prices do not exist have seemed to
pose intractable obstacles to 'objective measurement'.
'Soft' but crucial

i~ormation

can be squeezed out merely because it seems

difficult to render commensurable with the 'hard' data. The values affected are
those 'too widely diffused over space, or too incrementally affected over time' to
be strongly championed by anyone; they are values associated primarily with
persons not yet in being (future generations) and those not associated with
persons at all (for example the 'rights' of plants and animals).
Tribe proceeds, however, to suggest improving cost-benefit analysis by
strengthening and enhancing present analytic techniques, conceding that ll
. .. there is nothing in the structure of the techniques
themselves, or in the logical premises on which they rest,
that inherently precludes· their intelligent use. by a public

9.
10.

11.

Supra at note 7, 313.
Lawrence H. Tribe, 'Ways Not to Think About Plastic Trees : New Foundations for
Environmental Law' (1973-74) 83 Yale U, 1315, at 1317-1318; for an expanded version,
see Tribe, Schelling, Vol 55 (Eds) WlIen Values Conflict 1976,61-92.
Ibid, in Tn"be, Schelling and Voss, at 64.

- 62-

decision maker in the service of these 'intangible' or
otherwise 'fuzzy' concerns.
. .. all such concerns can in theory be incorporated in a
rigorous analysis, either by using various market price or
other numerical surrogates to value extra-market costs or
benefits, or by the technique of 'shadow pricing' ...
The strengthening of the techniques involves 'sharpening' the currently 'blunt'
tools of analysis; analysts must sharpen both their capacity to ask and answer
probing and imaginative 'what if questions, and their capacity to understand and
describe in some detail what each of the non-monetary values significantly
involved in a choice really represents. We may need to develop a new group of
professionals sensitive to the sorts of values and issues that analyses currently
tend to slight - diversity, balance, aesthetic quality, reversibility, the claims of the
future - and adept at modelling policy in terms of such values.
'Shadow pricing' is defined by Tribe as: 12
... qualitatively describing as best one can the contents of a
constraint as intangible as natural beauty or procedural
fairness or respect for future generations, and then
calculating the tangible benefits that would have to be
foregone if one were to insist that one's policy conform to
the constraint described.
It essentially involves the application of cost-benefit techniques by way of
conferring monetary value on things that have no market prices. It is open to one
major criticism in common with ordinary cost-benefit; the calculation of both
shadow and market prices rests on the desires of human individualsP Whether
monetary or non-monetary valuation is used, the methods are undeniably
anthropocentric.
Cost-benefit analysis can be used in the context of environmental impact
assessment, although in the United States, at least in Federally required
12.
13.

Ibid.
Boer, supra at Dote 2, 239.
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environmental impact statements under the regulations to the National
Environmental Policy Act 1969, it is limited to the monetary kind; it should be
applied only to those matters that can easily be quantified in dollars and cents.
Other methods should be used for evaluating those matters which cannot be so
translated. 14
Boer gives as a case study example a proposal for a dam in a wilderness area,
such as South West Tasmania. IS Factors which can be easily quantified and thus
easily subject to cost-benefit analysis include: costs of initial planning, expenses
related to political campaigns to convince the public of the merits or demerits of
the proposal, and costs of policing the dam site against protesters. The costs of
construction are a separate expense which mayor may not be a benefit,
depending on the profitability of the development as a whole. Benefits "include
employment, local commerce, and tourism.

Factors impossible to quantify,

described invariably in official reports as 'Other Matters', may include: the
importance of archaeological finds in relation to Aboriginal occupation of the
area, the value of the wilderness to fish, bird and other nonhuman life, and I6
... the psychological need for and emotional attachment of
present and future human generations to the wilderness
value of the area.
(ii)

Environmental Impact Approach

Environmental impact assessment has become a familiar technique since the
passing of the NEPA in the United States in 1969, and is still regarded by many
as the most comprehensive, effective and efficient method of evaluating the
effects on the environment of development proposals.t'
14.
15.
16.
17.

Ibid.
Ibid, 240.
Ibid.
Ibid.
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New Zealand

introduced its first set of Environmental Protection and Enhancement
Procedures in 1973; the operation and revision of these in the context of the new
environmental administration will be assessed in Chapter VI.
Environmental impact assessment iSIS
... a process whereby a conscious and systematic effort is
made to assess the environmental consequences of choosing
between various options which may be open to the decision
maker.
Environmental assessment must begin at the inception of a
proposal, when there is a real choice between various
courses of action including the alternative of doing nothing.
EIA as implemented in New Zealand via the EP&EP is not a statutory process
and is limited in scope to all Government proposals, proposals financed wholly or

in part by the Government, and proposals requiring a Crown licence or permit,
which may have environmental implications. If the project falls outside these
categories, the decision to carry out an EIA lies with the proponent.
Boer has two criticisms of EIA generally; first, it is usually an anthropocentric
process, taking account only of adverse environmental effects from a human
perspective, and second, it is an inherently subjective process. Judgments by
decision makers will largely reflect the biases of those evaluators. He gives
examples from two legislation-based EIA procedures. The NEPA19 requires a
'detailed statement' of environmental impact to be included in every
recommendation or report on proposals for legislation and other major federal
actions 'significantly affecting the human environment'. 'Human environment' is
interpreted 20
. " comprehensively to include the natural and physical
environment and the relationship of people with that
18.
19.
20.

Em'ironmenta/ Protection and Enhancement Procedures, 1987 Revision, 2.
National Environmental Policy Act, 1969, s l02(c), cited in Boer, supra at note 2, 240-241.
Ibid, regulation 1508:14, cited ibid.
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environment. This means that economic or social effects
are not intended by themselves to require preparation of an
environmental impact statement.
The legislation is not only anthropocentric but narrowly so; economic and social
effects must only be subject to an impact statement when interrelated with
natural or physical effects.21
The legislation places humans apart from the natural order,
as trustees of the environment for future generations, as
planners and controllers of the earth, ...
. . . the nonhuman aspects (of the American environment)
are to be protected, preserved and enhanced through the
Act only insofar as it suits the human members of the
earth's community.
According to Boer, the Australian legislation22 does not fare much better. The
definition of 'environment' in the Commonwealth and New South Wales
legislation as including 'all aspects of the surrounding of man, whether affecting
him as an individual or in his s,ocial groupings', is decidedly human centred. All
environmental planning, protection and impact assessment will be incomplete if
based on such a narrow frame of reference.

Further examination of the

legislation in both jurisdictions, however, and the administrative procedures
made under the Impact Act, reveals some concern for ecological intrinsic values.
For example, in making a determination as to whether as EIS is required
pursuant to the Impact Act, the administrative procedures require that the
Minister or Department on behalf of the Minister shall take into account
whether the proposed action may result in:

21.
22.

Boer, supra at note 2, 241.
Environmental Protection (Impact of Proposals). Act 1975 (Commonwealth);
Environmental Planning and Assessment Act 1979 (NSW).
The New Zealand legislation will be evaluated in these terms in chapter VI of this
dissertation.
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3.1.2 (c) a substantial impact on ~he ecosystems of an area;
(d) a significant diminution of the aesthetic, recreational,
scientific or other environmental quality, or value of an
area;
(f) the endangering or further endangering of any species of
fauna or flora;

(g) important long term effects on the environment;
(h) the degradation of the quaJity of the environment.
The difficulty lies in ensuring that adequate weight is given to these effects, both
in any environmental impact statement drawn up pursuant to these procedures,
and in the final decision.23
The question to be asked here is whether the environmental
consultants and others involved in the preparation of EISs
ought to be subjected to much closer direction as to what
emphasis should be placed on ecological values .
. . . in order for environmental decision-making processes to
'properly' reflect ecological values, we should recognise that
the evaluation of environmental impacts is inherently
subjective.
Christopher Stones believes the key to recognising and protecting rights of the
environmental is procedural;24
What the environment must look for is that its interests be
taken into account in subtler, more procedural ways. The
National Environmental Policy Act is a splendid example of
this sort of rights-making through the elaboration of
procedural safeguards.
He advocates an extension of environmental impact assessment beyond federal
agencies to private corporations, and that provision be made for environmental
guardians to enjoin a private corporation's actions if the procedures had not been
carried out.2S Boer, however, rejects what he labels the 'technical' procedural

23.
24.

25.

Boer, supra at note 2, 242-243.
C. Stone, 'Should Trees Have Standing? Towards Legal Rights for Natural Objects.'
(1972) 45 Southern California U, 450; at 483.
Ibid, 484.
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model of environmental decision-making. The technical model assumes that the
issues involved can be treated as largely technical issues26~
It is based upon specific assumptions about the nature of
citizens and society. Citizens are seen as alienated and
privatised, primarily interested in acquisition of material
goods. The technical model thus places the citizen in the
role of a consumer, a role contrary to broad citizen
participation in environmental decision-making.
As a result, decision-making processes fail to accurately reflect community and

citizen values. Craig, whose ideas provide the basis for Boer's analysis, argues for
a particular kind of 'legislative' model of environmental decision-making, based
on theories of participatory democracy which have the effect of improving
environmental decision-making: 27
The environmental and social consequences of policy
decisions are integrally related. It is necessary for citizens
and governments to depart from the consumer concept of
citizenship in order for us to develop a non-exploitative
approach to environmental issues.
This involves a
reinstatement of the ethical aspect of public life by applying
a developmental theory of democracy.
Increased effective community participation in environmental decision-making,
then, appears to be the key direction for procedural models designed to
implement the new ecological values of that community.

As Boer stresses,

however, there may be limits to how far we can go in enacting legislation to
protect ecological values; the system of values that constitute an ecological ethic
must arise from the community itself. What we can do, and what it seems we
must do, is provide the conditions in which a transformation from nonparticipatory to participatory 'democracy' can occur.

26.
27.

Boer, supra at note 2, 243; his discussion is based on Craig, supra at note 4.
Craig, supra at nole 4, 273.
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4.2

(i)

Implementation of Ecological Values I: Legislative Measures

'World Conservation Strategy

The conclusions in 1980 of the International Union for the Conservation of
Nature and Natural Resources and the World Wildlife Fund study of the impacts
of human activities on nature are regarded as being soundly based minimal
requirements for restraint in resource use and human activity having
environmental impact.28 The Strategy has three main objectives;
1. to maintain essential ecological processes and life support
systems;

2. to preserve genetic diversity;
3. to ensure the sustainable utilisation of species and ecosystems.
These entail the integration of conservation and development. Conservation is
defined as the wise use of resources; the management of human use of the
biosphere so that it may yield the greatest sustainable benefit to present
generations while maintaining its potential to meet the needs and aspirations of
future generations. Development is the modification of the biosphere to satisfy
human needs and improve the quality of life. 29
The fundamental limitation of the Strategy is obviously its human centred
approach to environmental problems. Human 'use' of natural 'resources' is the
focal point of strategy objectives. It does, however, call for legislative reform in
order to enable the achievement of ecological objectives more directly.30
7.
Each country should review and consolidate its
legislation concerning living resources to ensure that it
provides sufficiently for conservation. Each country should
28.
29.
30.

Graeme Scott, 'An Ethic For Nature', in Howell (Ed), Environme1lt and Ethics - a New
Zealand Contribution, 1986, 169-193 at 174.
Editors Preface, 'A New Zealand Contribution', ibid,3.
World Conservation Strategy, 1980, Chapter 11, paras 7,8,9.
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also review - and if necessary strengthen - its capacity to
implement its conservation legislation, both existing and
required. Ideally a commitment to conserve countries'
living resources should be incorporated in the constitution
or other appropriate legal instrument. The commitment
should lay down the obligation of the state to conserve
living resources and the systems of which they are part, the
rights of citizens to a stable and diversified environment,
and the corresponding obligations of citizens to such an
environment.
Paragraph 8 proceeds to outline specific recommendations

for

legal

implementation of conservation objectives; comprehensive legislation for land
and water use planning, requirements to undertake ecosystem evaluations,
environmental assessments, and like mechanisms to ensure the incorporation of
ecological considerations into policy making, and legal provision for citizen
participation in policy elaboration, sufficient information for participation to be
effective and legal resources to implement participation rights.

While the

anthropocentric nature of much of the strategy is a problem, these
recommendations represent at least a few steps in the right direction.31
(ii)

Redefinitions

At present, legal definitions of terms such as 'environment' reflect traditional
anthropocentric values; the aforementioned Australian legislative definitions
provide a valuable example. Boer suggests a reformulation along the following
lines;32
Environment includes all aspects of the living community of
earth and the natural, human-made and social surroundings
of that community.
This type of 'holistic' definition accounts for humans, nonhumans, and other
natural elements of the ecosphere; it can refer to all forms of interaction and
31.
32.

Boer, supra at note 2, 248.
Ibid.
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interdependence between those elements and, most importantly, allows for the
growing realisation that humans,33
... rather than being at the apex of an ecological pyramid,
are simply members of the biophysical community of the
earth and of the universe.
In short, this type of definition would give legal recognition to the basic concepts
of the emerging ecological ethic.

Not only would redefinition rectify the

currently distorted vision of reality portrayed by environmental legislation; it
would lay the foundations for attitudinal changes, previously identified in this
paper as the major directional policy function of the new ethic.
(iii)

Reformulation of 'Objects' of Environmental Legislation

Boer seems more concerned with the overall objective of the legislation than
with the individual object criteria often set out. As an illustration, he uses the
'object section' of the federal (Commonwealth) Environment Protection (Impact
of Proposals) Act 1974, S 5 (1);
The object of this Act is to ensure, to the greatest extent
that is practicable, that matters affecting the environment to
a significant extent are fully examined and taken into
account in and in relation to (a) the formulation of proposals;
(b) the carrying out of works and other projects;
(c) the negotiation, operation and
agreements and arrangements ... ;

enforcement

of

(d) the making of, or the participation in the making of,
decisions and recommendations; and
(e) the incurring of expenditure ...

33.

Ibid.
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Boer focuses on the phrase 'to the greatest extent that is practicable';
practicability of analysis might be used as an excuse to put

aside those

environmental impacts that are difficult at first sight to analyse. Such phrases
might be changed to 'the fullest extent possible'.34 Recent New Zealand
legislation, which will receive greater attention in Chapter VI, provides an
example of such a change; the long title to the Environmental Act 1986 gives as
one of its objects a duty to
(c) Ensure that, in the management of natural and physical
resources, full and balanced account is taken of (i) The intrinsic values of ecosystems; and
(ii) All values which are placed by individuals and groups on
the quality of the environment; and
(iii) The principles of the Treaty of Waitangi; and

(iv) The sustainability of natural and physical resources; and
(v) The needs of future generations.
The phrase 'full and balanced account' itself, however, may pose difficulties.
Environmental issues are polycentric; they often involve choices between
conflicting values.

To take full and balanced account, therefore, may be

impossible; indeed, this raises the complex question of whether environmental
issues are capable of being adequately resolved at all using traditional methods
of legal 'adjudication'. They may prove to be non-justiciable. Emond hinted at
this when he suggested that an attempt be made3S
. .. to resolve development and conservation disputes in
non-adversarial, non-hierarchical ways.
It is desirable, however, within the existing legal framework, to expand individual
object criteria to at least recognise the importance of, for example, nonhuman
34.
35.

Ibid, 249.
D. Paul Emond, 'Co-operation in Nature: A New Foundation for Environmental Law'
(1984) 22 Osgoode Hall U. 323-347, at 346.
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natural interests. While there may not yet exist appropriate mechanisms for
adequately resolving disputes between these interests, their recognition in the
objects of environmental legislation may be instrumental in changing attitudes
and encouraging ecological awareness.

Implementation of Ecological Values II: Possibilities for
Community Participation

4.4

The rationale for broad community participation in environmental decision
making can be briefly summarised as follows; environmental issues involve
conflicts of values, their resolution involves choices between those values, and
such choices should be made by a majority of the representatives of affected
interests in the decision-making process in order to accommodate and reflect the
changing values (social, economic and ecological) in the community.
The starting point of any effective community participation process is education;
the community must gain a more comprehensive understanding of the issues.
Environmental education has increased in importance since the perception of the
ecological crisis in the early 1970s, with the growth in the number of
environmental conservation organisations throughout the world, the introduction
of environmental education programmes in schools and the proliferation of
programmes in the mass media.36
Participation in political processes has become increasingly recognised as an
effective method of publicising and protesting at environmental damage and
injustices; the proliferation of 'Green' political parties in Western Europe is the
most obvious example of this. Their agendas include the banning of nuclear
weapons and power plants, pollution control, reforestation and the extension of

36.

Boer, supra at nole 2, '137.
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human rights law to nature, as well the pursuit of more ecological methods of
resolving conflict.
Mass demonstrations against issues ranging from the Chernobyl disaster to a
mining regime for the Antarctica occur all over the world, spontaneous
expressions of popular dissatisfaction with environmental decisions made with
little if any reference to the wishes or changing values of the wider community.
The need for increased community participation in environmental decisionmaking appears then, to be matched by mounting demand from the community
itself for the same.
The New Zealand Labour Government's commitment to public participation at
all levels of the judicial process, and to effective access to legal services to
facilitate such participation, is reflected in a report released in 1986 by the
Advisory Committee on legal services; Te Whainga i Te Tika: A Search for Justice.
The Report and its recommendations with specific regard to Planning and the
Environment, will be examined in Chapter VI.
(i)

Consultation
In its simplest form, community participation in
environmental decision-making can be introduced by
making departments of government more open and
accessible to individuals and groupS.37

Boer illustrates this concept with the public consultation policy instituted in
Canada in 1981. The policy has four parts;
(1) public consultation - regular and predictable opportunities for
the public to meet with department officials to discuss
environmental issues and concerns;

37.

Ibid, 249.
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(2) regulation-making, which will require that all significant new
regulations and guide-lines will be subject to explicit procedure
allowing for public comment at all stages;
(3) information availability, which will make most department
information available to the public; and
(4) contribution to transportation expenses, which will provide
assistance to help qualifying groups attend designated meetings.
A consultative approach would perhaps contribute to a less conflict oriented
policy

formulation

environmentally

and

costly

implementation
conflicts

between

process.

Economically

government,

industry

and
and

environmentally concerned citizen groups could be better resolved by greater
input by all parties at the 'proposal inception-generation of alternatives' stage of
the process.
(ii)

Public EnyironmentaJ Inquiries

According to Boer, a public enquiry, when properly conducted can perform a
vital function in ensuring that the interests of all parties involved in a particular
proposal are adequately represented and given weight in the decision-making
process.38
... A public inquiry may provide the only opportunity for
'live' participation. An environmental inquiry which applies
a diversity of involvement methods can do much more than
EIS to raise public consciousness.
It enables value
judgments to be formed and reflected in the assessment
process.
Participation could be provided as of right at all stages of the decision-making
process. The first step would be to entrench in all relevant legislation a proper
public inquiry procedure, open to anyone who wishes to contribute, on behalf of

38.

J. Carew-Reid, 'Public Environmental Inquiries', Doctoral thesis, Centre for
Environmental and Urban Studies, Macquarie University, 1982; cited in Boer, supra at
note 2, 251.

-75 -

any individual group or other living or non-living member of the biophysical
community. True recognition of the emerging ecological ethic would require the
application of something analogous to Christopher Stone's guardianship
approach in order for the interests of the non-human natural community to be
effectively represented.
A serious problem with enhancing this method of participation is the lack of a
tradition of legal aid assistance to individuals and groups for representation at
public environmental inquiries. 'Legal Aid in Environmental Disputes' is the
title of another article by Boer published in 1986.39 Boer stresses that the public
interest nature of environmental suits demands an attitude in relation to the
provision of legal aid which must transcend the normal boundaries of traditional
assistance mechanisms. If public participation is to be effective at the level of
planning, environmental assessment, development control and enforcement,
resources must be provided to ensure that it is an even fight.
While there was early optimism regarding legal aid in environmental matters in
Australia, Boer notes that the emphasis of legal aid bodies in the past decade has
been in support of individuals who do not have sufficient funds to pay for legal
advice and representation in both civil and criminal proceedings. One argument
used by opponents of legal aid in environmental matters is that individuals and
groups attempting to bring an action in the public interest often have sufficient
means to do so themselves. In this sort of dispute, according to Boer, these
arguments are irrelevant; the real question should be whether the proposal or
development is one which will have a major adverse effect on the environment or
whether it adversely affects the public perception of the environment.

The

concept of poverty in the context of legal aid may well have to be broadened to
encompass not only those who lack financial resources to be represented in
39.

Ben Boer, 'Legal Aid in Environmental Disputes' (1986) 1 EPU 22.
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criminal and civil actions, but also to those who are environmentally poor; it can
be argued that those who live in heavily industrialised areas or areas subject to
various kinds of environmental degradation can be classed as both financially and
environmentally poor.40
A crucial element in the development of environmental legal aid and the
enhancement of public enquiries as an effective method of community
participation is the question of standing.
(iii)

Standing
The standing issue is crucial to environmentalists who
believe strongly that citizens should be able to by-pass
poorly equipped political and economic institutions in order
to protect environmental quality:n

O'Riordan cites the previously mentioned Sie"a Club v Morton 42 decision in 1972
as a particularly frustrating case for environmentalists. There the Supreme Court
determined that the Sierra Club, as a bona fide public interest group, had no
standing to challenge the Disney proposal if its interest was simply to protect the
area for the public at large (rather than for its members in particular). Judicial
review, the Court said, must be confined to those who can demonstrate a 'direct
stake' in the outcome, otherwise the judiciary would merely be the servants of
those 'who seek to do no more than vindicate their own value preferences
through the judicial process'.43
Boer uses an Australian case to illustrate the problem, Australian Conservation
Foundation v Commonwealth of Australia.44 The High Court found that the

Foundation, a group of concerned citizens trying to influence and participate in
40.
41.
42.
43.
44.

Ibid, 23-24.
T.O. Riordan, Environmentalism, 1976,214.
40S US 727 (1m).
Ibid, 646..
(1980) 28ALR 257.
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an environmental planning decision where there were no specific statutory
provisions or common law rights available, needed to have 'a special interest' in
the preservation of the environment and that a mere intellectual or emotional
concern was insufficient for this purpose.
New South Wales introduced in the late 1970s a package of environmental
planning and assessment legislation; the Heritage Act 1977, the Environmental
Planning and Assessment Act 1979, and the Land and Environment Court Act
1979. These statutes included provisions for public participation in planning and
assessment, third party appeal rights in certain classes of development and open
standing provisions for enforcement. These open standing provisions do not
occur in any other environmental legislation in Australia; the closest parallel is
found at federal level in the World Heritage Properties Conservation Act 1983,
which provides that the High Court or the Federal Court may, on application of
the Attorney-General or of an interested person, grant an injunction restraining a
person from doing an act which is unlawful by virtue of ss 9, 10 or 11 of that

Act.4s
The legislative expansion of standing requirements has broad implications for
legal aid;46
The fundamental argument here is that if a government
seriously wishes the public to take advantage of broad
standing provisions, in order to help enforce its legislation,
it must by some means assist litigants in bringing their
actions.
Eight months prior to the passing of the NSW Environmental Planning and
Assessment Act, that state passed the Legal Services Commission Act 1979 which

45.
46.

Supra at nole 39; 25.
Ibid.
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includes provision for legal aid in environmental cases.47 In comparison with the
rest of Australia, New South Wales can be said to have taken several giant leaps
forward in the area of public participation which have been instrumental in
creating conditions under which an Environmental Defenders Office has recently
been able to be established.48
(iv)

Environmental Advocacy

The primary focus of Boer's second article is the creation of the Environmental
Defender's Office, a public interest community legal centre specialising in
environmental law, established in Sydney in 1985.49
The objective of the Environmental Defender's Office is to
provide legal advice and representation to those whose
purpose in obtaining the advice or representation chiefly
involves the conservation or preservation of the natural or
built environment, or the environmentally responsible use
of Australia's resources.
The concept is based on organisations such as the Canadian Environmental Law
Association, the West Coast Environmental Law Association (Canada), the
Natural Resources Defense Council, the Environmental Defense Fund and the
Sierra Club Legal Defense Fund (United States). The two Canadian models are
partially funded by Law Foundation and legal aid funds, while the American
models draw their funds from subscriptions and direct mail appeals.

The

American organisations generally pursue legal actions under their own name; the
two Canadian organisations usually act for clients who approach them.

47.
48.
49.
50.

See Boer, supra at note 39 for a detailed analysis of New South Wales legal aid provisions
as they have been applied to environmental issues.
Ibid, 23; see also Chapter VI for a discussion of these issues in the context of the New
Zealand environmental administration, particularly in relation to standing.
Boer, supra at note 2; 252.
Supra at note 39; 35.
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The need for an EOO in New South Wales was realised in 1981 at a symposium
conducted by the Environmental Law Association and the Department of
Environment and Planning, where it was generally agreed that there is51
. .. a significant resource imbalance in the area of
environmental assessment and that people other than
developers, including opponents, rarely have adequate legal
advice and representation.
The result is not only to leave a sense of unfairness but to deprive the decisionmakers of proper legal assistance. In some court cases lawyers have given legal
assistance on a pro bono basis but this creates difficulties, especially where expert
evidence is involved and where voluntary assistance depends on availability.
The EDO gained the approval of the Law Society of New Wales upon assurances
that the office would operate in a similar fashion to community legal centres and
would be catering for a public generally not otherwise serviced by the legal
profession.

The EDO is funded largely through the NSW Legal Aid

Commission; recently, however, a donation procedure has been set up. Yearly
Legal Aid allocations are insufficient.52
Boer concludes that the EDO concept will find a place in other Australian states,
but warns that without adequate environmental legislation, broad standing
provisions, flexible legal aid systems, and the support of concerned individuals
and organisations, the prospects for successful establishment will be even more
daunting than in the reasonably favourable climate found in New South Wales.~3
The prospects for the establishment of an Environment Defenders Office in New
Zealand will be considered in Chapter VI.

51.

52.
53.

Ibid; footnote 25; letter from President of the Environmental Law Association, Murray
Wilcox QC to the Board of Directors of the Law Foundation of New South Wales, 1981.
Supra at note 39; 36.
Ibid, 37.
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(v)

An Environmental Bill of Rights

One of the initial objectives of the Canadian Environmental Law Association was
the formulation and enactment of an Environmental Bill or Rights. The basis of
this concept is that the right to a hospitable environment is just as much a
fundamental civil right as the more traditional civil liberties.

The main

elements of the Bill would be;
(1) an unequivocal statement that citizens have a right to a healthy
and attractive environment;
(2) the right to defend any part of the environment in the court;
(3) a legal requirement of social and environmental impact
statements and cost-benefit analyses prior to development
decisions;
(4) the right of access to all information pertaining to environmental
issues and decisions;
(5) a legal requirement that recreational areas be held in public trust
and that citizens should be able to prevent violation of that trust
in court;
(6) legal use of class actions; any citizen should be able to sue on
behalf of other aggrieved citizens for damages resulting from
environmental destruction.
The idea has been used to describe the enactment and enforcement of
comprehensive environmental protection legislation; it has been argued that the
concept of legal and constitutionally guaranteed rights is the best possible
approach to environmental protection. They would be used as an educational
tool to form the basis of what Boer calls a 'multidimensional approach to

54.
55.

C.P. Stevenson, 'Environmental Rights After the Charter' (1983) 21 Osgoode Hall U, 390,
391-2.
Boer, supra at note 2, 252.
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environmental decision-making as opposed to rather haphazard legislation which
is too subject to the political and economic demands of a particular time span.'56
This conception of legal rights is to be distinguished from that advocated by
Christopher Stone on behalf of natural objects; a Bill of Rights approach is
essentially anthropocentric, extending the ambit of human rights in relation to
the environment while perpetuating the 'oppression' of nature. While in the
context of encouraging greater public participation in environmental decisionmaking an environmental bill or rights might foster a greater public appreciation
of the environment, it is difficult to reconcile with what appear to be some
fundamental principles of the emerging ecological ethic.
It is important in the final analysis to remember the conclusion reached earlier in
this chapter; that the new ethic for environmental decision-making must arise out
of the community itself, it cannot be imposed externally. If broader community
participation in the form of an environmental bill of rights will encourage the
formation and articulation of new environmental values within the community,
ultimately leading to the expression of a new ethic, it is a possibility worthy of
consideration.

56.

Ibid, 253.
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Chapter V

ECOLOGICAL ETHICS AND THE NEW ZEALAND
ENVIRONMENT LEGAL SYSTEM
5.1

Introduction
We shall not cease from exploration
And the end of all our exploring
Will be to arrive where we started
And know the place for the first time.}

In this chapter it is time to begin refocusing this study on the New Zealand
environment regime, more specifically the environmental administration and
legal system. Our exploration of environmentalj ecological ethics commenced
. with the appearance of an unfamiliar expression in two new pieces of
environmental legislation: 'intrinsic values of ecosystems'. After discussing the
origins, evolution and dynamics of the emerging ecological ethic in chapters one
to four, it is possible to conclude that recognition of inherent value and values in
the environment independent of human beings is a fundamental tenet of that
ethic, regardless of the controversy over the most effective method of
implementing these values.
Legislative recognition of the 'intrinsic values of ecosystems', then, suggests at
least a minimal response to the emerging ethic by the New Zealand community.
Is this an accurate perception?

Can the recently reformed New Zealand

environmental administration be said to have adopted as its fundamental
philosophy basic principles of an ecological approach to the environment? Or is
the insertion of the intrinsic values provisions into the legislation at select
1.

T.S. Eliot, Four Quattets, 1944,48.
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committee stage indicative of the essentially anthropocentric, resource use nature
of our relationship with the natural environment?

An attempt to answer these questions requires a multi dimensional overview of
New Zealand's environmental regime. This will involve:
1. analysis of phases in the development of environmental thinking

in New Zealand, with emphasis on the present philosophy of
integration of conservation and development;
2. consideration of the reforms of 1986-1987, particularly the
economic imperative behind them;
3. evaluation of those reforms from an ecological, holistic
perspective;
and finally
4. a closer look at several specific contemporary issues in
environmental administration and publIc participation; the
proposed Environmental Defenders Office, the current review of
Environmental Impact Assessment, and the possibility of
extending the Bill of Rights discussion to the environment.
A focus on these issues may enable us to evaluate the potential of the New
Zealand environmental regime to respond to and facilitate the emergence of an
-ecological ethic.

5.2

'A History of Ecological Thinking in New Zealand'.2

(i)

Cultural impact: Maori

Philip Simpson has identified five phases in New Zealand pakeha attitudes to the
environment, beginning in pre-colonial times, but it is appropriate at this point to
examine the contribution of the Maori people to the development of a
conservation ethic in New Zealand. This contribution has been ignored until
relatively recently when growing articulation of Maori discontent and concerns
2.

Title of a paper given by Philip Simpson at the History of Science in New Zealand
Conference, Wellington, February 12-14, 1983.
.
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largely directed at the Treaty of Waitangi has seIVed to focus attention on the
relationship between the Maori people and their natural environment.
When the Maoris arrived in New Zealand they bought with them what has been
described as a 'magico-religious' world view of the environment that readily lent
itself to conservation3; spiritual and physical dimensions of the natural world
were perceived as forming an integral and indivisible entity.

A sacred

relationship linked people to all physical and living attributes of the earth; land
'belonged' to the whole tribe and was regarded as a sacred trust and asset of the
people as a whole. Land and water gave the tribe their turangawaewae (literally
place to stand)· and identity.

Because people were regarded as guardians,

important cultural mores and concepts (such as tapu) evolved, directed toward
maintaining and preserving the balance between water, flora, fauna, land and

sky."
Notwithstanding this environmentally aware world view, however, the arrival of
the Maoris in New Zealand appears to have resulted in an initial period (perhaps
several hundred years) of exploitation and destruction as they learned to adapt to
their new enviroiunent.s Experience and observation coupled with the spiritual
consciousness described above gradually led to the development of a type of
conservation-sustainable resource ethic, similar to that practised by other tribal
peoples such as the Australian Aborigines and the American Indians who also
had strong spiritual links with the land and the natural environrnent.6

3.
4.
5.

6.

For the foUowing discussion, see generally. James Irwin, An Introduction to Maori
Religion, 1984.
Ibid.
Supra at note 2. 6-7; see also Peter Horsley, 'Recent Resource Use Conflicts in Ney.'
Zealand: Maori Perceptions and the Evolving Environmental Ethic', unpublished, 1987.
(Massey University), 2-3.
.
See Baird Callicott, J. 'Traditional American Indian and Western European Attitudes
Towards Nature: An Overview.' Environmental Ethics 4, (1982).
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The spiritual context enabling the development of this ethic remains today and
underlies a growing sense of Maoritunga following desecration of life and land
lost last century.7 Increasingly insistent demands for legal recognition of the
status and rights conferred, and the values preserved by the Treaty of Waitangi
led in 1975 to the Treaty of Waitangi Act, establishing the Waitangi Tribunal as a
judicial body through which the Maori people can petition against the
inconsistency of Government policies, legislation and practices with the
principles of the Treaty. The significance of the growing body of consititutional
law interpreting the Treaty lies, in the present context, in the judicial recognition
of spiritual values and of an ecological, almost holistic relationship between
humans and their environment. See, for example, the High Court decision in

Huakina Development Trust v Waikato Valley Authority8, where Chilwell J
concluded that Maori spiritual and cultural values could not be excluded from
consideration in determining water right ~pplications.
Simpson suggests in the following passage that this spiritually based Maori
conservation ethic may provide an important precedent for the evolution of an
ecological ethic9 ;
There is an opportunity to apply this spirit of identity to the
modern problems of fragmented resources and
urbanization, and rebuild a lasting culture. If ever there was
a need for ecological thinking, both scientifically and
spiritually based, it is now. I have no doubt that this is
occurring.
A powerful force. underlying ecological
understanding is awareness of heritage : Maori people feel
their heritage under their feet.

7.
8.
9.

Supra at note 2; 8.
(1987) NZTPA 129.
Supra at note 2; 8.
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(ii)

Cultural impact: European

There are a number of paraJlels to be drawn between Maori and European
history in relation to attitudes towards the land; in both cases an initial period of
exploitation and resultant destruction was followed by a gradual adaptation to
environmental constraints.

The methods used and the chronology of these

cultural-environmental impacts, however, were quite different, and the European
impact has been more widespread and devastating viewed in the context of
technological development and a larger population.

The current ecological

response has yet to assume the force and power of the coherent and all
embracing controls that were evident in the traditional Maori world view. JO The
five phases in European attitudes towards the environment can be briefly
summarised; 11
1. Pre-colonial phase, approximately 1800-1840.

This was characterized by the exploitation of whales, seals and kauri timber,
undertaken without regard for environmental impact or future resource needs.
2. Colonial phase, 1840-1900.
Motivated by the spirituaJ, intellectual and technological character of the
European ethic, which included a strong element of personal ambition, the
Colonial phase was dominated by the displacement and later, assimilation, of the
Maori, establishment of private resource ownership, the translocation of species,
materials and methods to create a familiar landscape, and transformation of the
indigenous resources to suit more traditional English modes of economic
development. 12

10.
11.
12.

Horsley supra at note 5; 3.
Supra at note 2 for the following discussion.
Ibid, 10.
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The present day character of New Zealand was largely determined during this
phase; landscape patterns, settlement patterns, commitment to export and the
predominance of pastoral agriculture. Eight million hectares of indigenous forest
were burnt, bush and swamp cleared to provide adequate grazing and resulted in
widespread soil erosion and infertility.I3
That damage was being done was realised, but the national commitment to forge
a productive culture from wilderness was stronger : social pressures overrode
ecological realities.
3. Consolidation phase, 1900-1950.
Severe problems emerged as a result of earlier land clearing operations; erosion,
flooding, and high noxious animal populations.

Patterns of resource use

remained much the same although realisation of the extent of problems grew.
The first national park (Tongariro) was established in 1894, facilitated by a gift of
the area from the Ngati Tuwharetoa chief Te Heuheu so that the tapu and
physical integrity of the area could be preserved.

Egmont and Fiordland

followed in 1900 and 1905, and the Royal Forest and Bird Protection Society was
established in 1923. The Soil Conservation and Rivers Control Act 1941 and the
Forests Act 1948 provide evidence of growing legislative recognition of conflict
between resource uses. 14
4. Post War phase, 1950-1970.
As described in Chapter I the post war years in New Zealand were characterised

by rapid popUlation growth and a consequent increase in productivity. Resultant
pressures on traditional" and newly developed resources, .and the increasingly
apparent effects of rising affluence and population in terms of pollution and
waste led to widespread questioning of the predominant value system towards
13.
14.

Ibid, 9.
Supra at Dote 2.
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the end of this period. By 1970 the 'ecological crisis' was a popular perception
world-wide. This phase also witnessed the birth of the Maori protest movement
as concern grew among Maori people that too much land was passing out of
Maori hands.15
5. Modern phase, 1970-present.
The origins of New Zealand's environmental regime can be found in the
delegation sent to the World Conference on the Environment in Stockholm in
1970.

Shortly after, a new ministerial portfolio for the environment was

established. A number of major environmental debates have occurred during
this modern phase and include those relating to the natural environment (hydroelectric schemes, wild and scenic rivers, endangered species, coastal protection,
mining); energy (nuclear power, natural gas use, thermal power stations, open
cast

mining);

major

government

projects

(aluminium

smelters,

urea

manufacturing plants, liquid fuels, the National Development Act 1979); forestry
(indigenous forest preservation, industrial forestry); environmental health (245T
use, lead in petrol, pesticide use); and environmental administration concerns
(open government and freedom of information).16
The modern phase has been an important stage for the future direction of New
Zealand's environmental legal system.

Using Douglas Fisher's analysis, it is

possible to observe progression by 1970 through three stages of environmental
legal system evolution;17
1. environmental neutrality based upon a large common law
accommodation of largely private interests;
2. . legislation to facilitate natural resource development;
3. legislation to protect specific aspects of the environment.
15.
16.
17.

Ibid.
Ibid; and also see Horsley, supra at note 5; 7.
Douglas rISher, 'The New Environmental Management Regime in New Zealand', (1987) 4
EPU33.
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From 1970 the public interest was perceived as requiring the simultaneous
achievement of potentially conflicting objectives; natural resource development
and environmental protection.

Legislation facilitating development generally

precedes environmental protection legislation; consequently environmental
legislation is interpreted and applied in the context of familiar legislation that has
traditionally required

decision~making

in a different direction or at least

according to different criteria. I8
The earlier enactment of the development regime ... has
seemed in practice to give it a legal priority that is probably
not intended.
The fourth stage, according to Fisher, is the development of a regime which
permits a balance between the environmental and development objectives.
Specific environmental concerns are made relevant to decision-making; instead
of merely responding to environmental problems that have arisen, the legal
system seeks to encourage the anticipation of these problems by enabling them to
be accounted for in the course of development decision-making.
Examples of fourth stage legislation include;
1.

The Petroleum Regulations 1978, under which an environmental

assessment may be required prior to consent being given to the drilling of a well
and an EIS must accompany an application for a mining licence. But there is no
specific power to refuse a licence because of adverse environmental
consequences. 19

18.
19.

Ibid, 34.
Ibid, 36 and see generally. Joan Allin, 'Environmental Impact ,Evaluation and Petroleum
Development', (1984) 14 Victoria University ofWeUington Law Review, 51.
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2.

The Coal Mines Act 1979, which specifically authorises the

Minister of Energy to have regard to environment and conservation matters in
deciding whether to grant a coal mining right.20
Environmental matters are thus declared relevant, but not mandatory, for
consideration. Mandatory consideration occurs during the fifth stage, elements
of which are evident in the New Zealand regime; the Mining Act 1971 for
example, (in relation only to mining, not exploration or prospecting) clearly
requires that environmental matters be considered;
s 69 IA. Before granting a mining licence under this section the
Minister shall have regard to a. the nature and extent of the mining resource on or under
the land and it's relationship to other resources and industries in
the area; and
b.

the best and most efficient utilisation of that resource; and

c.
any environmental and social factors involved in the
development of that resource; and
d. the wise use and management of New Zealand's mineral
resources.
The sixth and seventh stages are environmental planning, and environmental
neutrality based upon integrated natural resource management. While Fisher
believes the recent reforms to the environmental administration propose full
·transition to a neutral integrated approach21, he doubts that several intermediary
stages of evolution have been adequately traversed.
Like these resource development statutes, much of the environmental protection
legislation is relative rather than absolute in it's approach. The Wildlife Act

1953, for example, comes close to providing absolute protection for wildlife but
there are qualifications; a wildlife sanctuary is created by proclamation and a
20.
21.

41(2); ibid.
Ibid, 43.

5
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proclamation may be given subject to a range of conditions. (s9(2». Thus,
wildlife in New Zealand is protected under the Act to the extent that the relevant
public authority decides.

Nature reserves under the Reserves Act 1977 are

created22
for the purpose of protecting and preserving in perpetuity
indigenous flora or fauna or natural features that are of
such rarity, scientific interest or importance, or so unique
that their protection and preservation are in the public
interest.
The object of managing a nature reserve, however, is restricted to achieving this
purpose 'as far as possible'.
Section 4(1) of the National Parks Act 1980 declares that the purpose of the Act
is to preserve in perpetuity as national parks for their intrinsic worth and for the
benefit, use and enjoyment of the public, such areas of New Zealand as contain
the necessary environmental qualities.

Section 4(2) effectively qualifies this

statement of purpose by introducing more flexible criteria for managing a
national park;
2. a. They shall be preserved as far as pOSSIble in their
natural state:
b. . Except where the Authority otherwise determines,
the native plants and animals of the parks shall as far as
possible be preserved and the introduced plants and
animals shall as far as possible be exterminated:
c. Sites and objects of archeological and historical
interest shall as far as possible be preserved.
These legislative examples can be seen to create a regime of environmental
management rather than environmental protection23, but they are restricted in
their application to particular topical areas.

Other multiple purpose but

development oriented statutes exhibit similar features; for example the Forest
22.

23.

s 20(1).
Supra at note 17; 37.
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Act 1949 may give priority to the production of timber in all state forest land
(now belonging to the New Zealand Forestry Corporation, a new state owned
enterprise) but it does recognise that water conservation, soil stabilisation and
recreation contribute to a balanced use of the land.24
There is thus a clear statutory commitment to a form of
planning in relation to multiple purpose statutes but it is
planning constrained within it's own subject matter. It is not
environmental planning.
Nor, despite their wide ranging application, do the Water and Soil Conservation
Act 1967 and the Town and Country Planning Act 1977 provide adequate
frameworks for natural resource or environmental planning.

Whereas the

WASCA requires a balancing approach2S to decision making in the absence of
formal planning mechanisms, the TCPA creates a framework of plans in the form
of district and· regional schemes which have two stated aims; the wise

u~e

and

management of the resources of the relevant area, and the direction and control
of the development of the area in such a way as will most effectively promote and
safeguard health, safety, convenience and the. economic, cultural, social and
general welfare of the people and the amenities of every part of the area. (s4(1».
Matters of environmental and ecological significance are not only relevant to
decision-making under the Act, but are required to be provided for as

matt~rs

of

national importance in s 3(1)(a). The TCPA does not, however, according to

24.
25.

s 14(a): ibid 37.
Ibid. For example; the loss of farmland bas been weighed against any advantages likely to
result from the grant of a water right to create an artificial lake for electricity generation
purposes (Melekingi v Rangitikei-Wanganui Regional Water Board [1975] 2 NZLR 150); the
potential impact on the natural thermal activity of an area has been weighed against the
withdrawal of the natural geothermal waters (klll7l v Minister of Works and Development
[1982] 1 NZLR 319.); the desirability of preserving an area of wetlands has been weighed
against the drainage of the swamp to produce land for grazing; and the use to be made of
electricity to be generated by a power station adjacent to a dam for which water rights
were sought, was relevant in determining the grant of those water rights (Gilmore v

National Water and Soil Conservation Authority (1982) 8 NZTPA 298.
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Fisher, promote natural resource or environmental management or planning.
Fisher identifies two key weaknesses;l6
1.

The legislation has been restrictively interpreted as a system for

planning and coptrolling the use and development of land only; it does not apply
generally to natural resources or the environment.27
2.

Even to the extent that land is a natural resource, the Act does not

authorise the decision-making body to determine 'priorities between uses'; there
is no jurisdiction to decide which use is the best use of a resource, for example,
whether natural gas should be conserved, exported or converted into synthetic
fuel.
A prolonged discussion of Fisher's 'evolutionary' analysis may appear to be a
slight digression from the central themes of this chapter, but in fact provides a
useful contextual framework against which the more recent developments in the
New Zealand environmental regime can be reviewed. The 'Modern phase' itself
may be identified as having two parts; while the 1970's saw the full emergence of
a preservation ethic (as a reaction to environmental degradation) which tended
to separate development and environmental protection as if the two were
incompatible, the next decade has been characterised by a certain reconciliation.
As recognition of the interdependence of human culture, society and nature has

grown as part of the ecological movement in recent years, integration of
. conservation and development has become a primary policy focus.

In New

Zealand it has fonned the basis for the new environmental management
structures.

26.
. Z7.

Ibid, 38.
For example; Smith v Wllimllte West c.c. (1980) 7 NZTPA 241.
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5.3

Integrating Conservation and Development

Legislative examples given by Fisher illustrate a movement in attitude and policy
towards an integrated system of environment/resource planning in the late
1970's.

It was not until the publication in 1980 of the World Conservation

Strategy, however, that specific policy proposals were formulated to facilitate
achievement of this objective.28
The World Conservation Strategy is almost entirely
concerned with the conservation of natural resources for
sustainable development to provide for human material
needs like food, shelter and health. It is essentially a
strategy for physical survival, with particular relevance for
developing or intensely populated countries.
The principles and objectives of the World Conservation
Strategy are also of vital importance to New Zealand ...
The strategy has been discussed in more depth in Chapter IV; for our present
purpose it is sufficient to establish that it provided the model for a proposed New
Zealand Conservation Strategy29 which set the scene for the integration of
conservation and development in New Zealand. The World Strategy had three
main objectives;
1. to maintain essential ecological processes and life support
systems;
2. to preserve genetic diversity;
3. to ensure the sustainable utilisation of species and ecosystems.
The proposal for a New Zealand Strategy expanded these to five;30

1. to protect ecological processes, and life support systems (such as
freshwater and coastal systems, soil, forest, scrub, grassland) on
which human survival and development depend;
28.

Integrating ConseTVtllion and Development, A proposal for a New Zealand Conservation
Strategy, 1981, prepared by a Nature Conservation CouDcil Technical Subcommittee, 11.

29.

Ibid.
Ibid, 'Executive Summary', 63.

30.
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2. to provide for cultura~ spiritual and other non-material needs of
society by protection of, and development of diversity in the use
of, natural resources;

3. to preserve genetic diversity on which depends the functioning of
many life-support systems and actual and potential commercial,
medical and scientific uses;
4. to ensure the sustainable use of renewable resources on which
the New Zealand economy is largely based;
5. to ensure that non-renewable resources are depleted at a rate
that enables transition to use of more abundant materials and
ultimate sustainable use of renewable resources.
While ~he New Zealand version suffers from the same major flaw as the World
model - unequivocally human centred objectives - it does not exhibit signs of
recognition of the presence of a deeper ecological attitude towards the
environment.

Section 7 of the strategy discusses priority requirements for

achieving conservation objectives, and along with protection of wetland areas,
estuaries, mangrove swamps and coastal shallows; the management of limited use
soils to sound ecological standards; preservation of high value·soils; protection of
lowland indigenous forests and control of pollutant discharge, ranks the
promotion of 'recognition and management of non-material values, particularly
the significance of diversity' as a high priority. Although preceded by emphasis
on the recreational and educational opportunities afforded by preservation of
'natural diversity', the Report contained a fleeting reference t031
... the'importance of a spiritual or ethical involvement.with
the environment [which should be] encouraged and
provided for.

As one of a series of reports on the New Zealand environmental regime in the
early 1980's, however, the proposed New Zealand Conservation Strategy did
identify a number of major weaknesses in environmental policy and
administration that were subsequently echoed. For example;32
31.
32.

Supra at note 28; 35.
Ibid, 40.
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Problems encountered in environmental planning are:
i. development and conservation are often viewed as
opposite or mutually exclusive rather than
interdependent actions;
ii. the interrelationships between ecosystems, the dynamic
processes taking place within them, and the interaction
between ecosystems and uses are not appreciated; and

iii. the capability of an ecosystem is often considered too
late after a development decision is made, restricting
the usefulness of the information.
and;33
Agencies mana~jng natural resources often tend to be biased
toward productIOn rather than protection. This is often a
response to competition for scarce financial resources, and the
consequent pressure on all sectors to show results that can be
directly related to economic performance.
Agencies like the Department of Lands and Survey and the New
Zealand Forest ServIce with the dual task of protecting the
resource base and promoting resource development may find it
hard to balance the two requirements, and the lack of well
defined, generally agreed measures of conservation performance
does not help.
Recommendations for solving these problems included some that have since
become important components of the 1986-1987 reform package; public
participation,34 environmental planning based on ecosystem evaluations and
strengthened by the use of environmental assessments at all levels of decisionmaking and in the planning of all major public a.rul private action proposals;3S
reorganisation and co-ordination (among agencies responsible for natural
resources) of jurisdiction to prevent unnecessary conflicts and duplication;36
consolidation and clarification of haphazard and piecemeal legislation, including
strengthening the TCPA to emphasise conservation objectives by adding to the

33.
34.
35.
36.

Ibid, 39.
Ibid.
Ibid, 41-45.
Ibid, 46-47.
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list of matters of national importance, and the enactment of new legislation to
adequately preserve genetic diversity,37
In proposing organisational reforms, the Strategy relied heavily on the DECD
report on Environmental Policies in New Zealand, published in 1981.38
To achieve the conservation objectives proposed in this
strategy there is a clear need for advice on overall
environmental policy both within Government and in at
least one strong independent high level source outside
Government.
The DECD perceived the need for an independent body to advise Government
on overall environmental policy and environmental implications Qf economic
development policies, plans and projects. The body would have a responsibility
to the public; it could be achieved by merging the Nature Conservation and
Environmental Councils and would have responsibility for environmental impact
reporting and audit procedures.39 Within Government the DECD advocated the
establishment of a central environmental agency with all or some responsibilities
for policy as well as co-ordinating and operating responsibilities. Several options
were suggested; a small Commission which would co-ordinate environmental
policy within Government and different levels of Government, ensure early
integration of environmental concerns in economic and industrial projects of
Government, and monitor changes in the state of New Zealand's environment; a
small department which could adopt some executive programmes dealing with
environmental protection activities such as setting of conservation strategies and
standards and monitoring their implementation; and a large department which

37.

38.
39.

Ibid, 47-48; -At present the Wildlife Act 1953 protects most animal groups but the Native
Plants Protection Act 1934 is entirely inadequate and invertebrates and lower plant groups
are not mentioned in any legislation."
Ibid,48.
OECD Report on Environmental Policies in New Zealand, 1981,48-49.
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would embrace major sections of the administration dealing with the
environment.
The New Zealand ConselVation Strategy rejected the two latter suggestions as
impractical,40 and as alternatives urged
i. the establishment of a Ministry of Conservation and National
Development; and

ii. a merger of some of the responsibilities of the Environmental
Council with tbose of the New Zealand Planning Council.'41
The early 1980's saw two other developments. Firstly a report by EC042, a non
governmental coalition of major environmental organisations, concluded that
there was a need for two main structures in environmental administration; a
nature conservancy and a ministry. The regulatory agency would be involved in
administration of WASCA, TCPA, environmental health and maritime planning
among other things.
Secondly, in 1983, the Commission for the Environment took a critical look at
environmental impact assessment and audit, concluding that a non-statutory
system of Environmental Protection and Enhancement Procedures (first
introduced 1973) was inadequate, and that there was a need for a Government
Department.

For the Commission for the Environment to be effective in

implementing and monitoring EIA it had to have statutory support.43
It was in 1984, however, that much-needed reforms in environmental policy and
administration appeared to be imminently achievable.

The Labour Party's

Election Policy presented a wide range of proposals for a new environmental

40.
41.
42.
43.

Supra at note 28; 49.
Ibid, 48-49.
Environmental Manogement in New Zealand: A Strategy, October 1982.
Commission for the Environment, Environmental Audits and Appraisals 1976-81: A Review
(1983),61-153.
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administration based on the definition of conservation adopted by the World
Conservation Strategy;44
... the management of human use of the biosphere so that
it may yield the greatest sustainable benefit to present
generations while maintaining its potential to meet the
needs and aspirations of future generations.
The main thrust of the policy was the integration of conservation and
development with emphasis on environmental management. Once elected, the
Labour Government established a major environmental task group which
reported in October 1984. It is not the purpose of this paper to present an in
depth analysis of all the

dis~ssions

leading up to the recent reforms; others have

confined their research to those discussions and are better equipped than the
writer to formulate conclusions.4s

It is sufficient to acknowledge that the

shortcomings of the system were accurately identified as those which concerned
the authors of both the OECD report and the New Zealand Conservation
Strategy; an inadequate level of integrated advice on significant issues of social,
economic and environmental change in

the

formulation

of effective

environmental policy; scattered and fragmented environmental responsibilities
throughout Government, and narrow definition of concepts such as 'environment'
with correspondingly narrow standards of compliance. The task group generated
a number of structural options, the most desirable of which included the
establishment of a Ministry for the Environment to assume responsibility for
administering a new Town and Country Planning Act, and the merger of the nonaudit functions of the Commissioner for the Environment with the field activities
of the Nature Conservation Council to act as an advisory and advocacy body to
the Government on environmental issues. The idea of a 'nature conservancy' to
44.
45.

Supra at note 17; 38.
See Anne Buchanan, A Proposed Ministry for the Environment: A new System of
Environmental Administration in New Zealand, (1986) LLB (Hons) Dissertation,
Auckland University.
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administer areas such as wildlife, water and soil, native forests and national parks
also gained approval after concern was expressed that it would be contrary to the
overall objective of integration of conservation and development to foster
separate protection of these 'resources'. The task force resulted in a public
discussion paper setting out these options which attracted almost 500 submissions
from interested individuals and groups.
A central feature of the consultation process was the Environmental Forum, held
in March 1985, involving 150 invited participants from various sectors of the
interested cornmunity.46
The Forum provided an opportunity for interaction over the
spectrum of ideas, values and concerns reflected in the
submissions. It resulted in a large degree of consensus, and
clear guidance to the Government on the wishes of Forum
participants.

5.4

Environment 1986: I

Environment 1986 is the report of the Post-Environmental Forum Working Party.
It was published in June 1985 when the Government announced it's intention to

a) establish a Ministry for the Environment by April 1986; and b) disestablish the
Commission for the Environment, placing its environmental impact audit
function with a new Parliamentary Commissioner for the Environment.47
The introduction to the report gives a succinct statement of its key role in the
formulation of a policy to guide the New Zealand environmental regime through
the next stage of its evolutionary development;48
This report marks the completion of a further phase in a
process of evolution of ideas and values about the New
46.

47.
48.

Environment 1986, Report of the Post-Environment Forum Working Party, released by
the Minister for the Environment, June 1985, 15.
Press Statement from the Prime Minister's Office, 18 June 1985.
Supra at note 46; 15.
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Zealand environment. The latest stage in this evolution
began in 1984 with the Labour party's environmental policy.
The policy itself was drawn from concepts and ideas that
reflected the concerns of the electorate. It seeks to give
expression to new attitudes towards determinations of
resource use, resource conservation, and the allocation of
resources. In summary, that policy is to implement a
strategy to integrate conservation and development which
emphasises sustainable resource use, social justice,
responsibility to future generations, and the protection of
New Zealand's natural heritage.
The report identified the chief shortcoming of environmental management
systems as a failure to take full and balanced account of the impact on the
community of developing or conserving natural resources. This problem was
articulated from different viewpoints;
1.

developers suffer uncertainty at the hands of 'fragmented, time

consuming and costly processes' to obtain consents for their projects which may
be challenged before the Planning Tribunal; Environmental Impact Report
requirements may be ineffective if developers consider that full and balanced
account of relevant community values and environmental impacts are not in their
own interests;
2.

community groups require adequate means to articulate their

concerns and changing values, and to ensure that adequate weight is given to
those concerns and values;
3.

the Maori community requires recognition of the special

relationship between the Maori people and the natural and physical
environment, a relationship traditionally ignored;
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4.

the Planning Tribunal often must arbitrate between parties with

insufficient guidance on nationally recognised community values;49
A consistent view of matters of environmental importance
cannot be obtained from the very general provisions of
relevant resource statutes, particularly the Town and
Country Planning Act.
5.

local and territorial authorities, increasingly responsible for

physical and natural resource use planning, lack insufficient support and
guidance from central Government and at the same time perceive ignorance of
local concerns and perspectives at a national planning level;
6.

the Crown not only owns many natural resources in New Zealand

but must also allocate and administer them; it must articulate, protect and serve
the national interest and be responsive to the values of the community. Fisher
makes reference to the predominant role of the Crown in the ownership and
regulation of natural resources':,SO
In most cases ... the Crown is not bound by the legislation.
Most of the Town and Country Planning Act does not apply
to the Crown; State coal mines, responsible for producing
most of the coal extracted in New Zealand occupy a very
privileged position under the Coal Mines Act; and the
Crown does not generally need a licence under the
Geothennal Energy Act to tap into this resource ... the
Crown is in a position to exert considerable influence over
the management of New Zealand's natural resources
through the medium of policy.
Before focusing our attention on the solutions proposed by the working party and
subsequently adopted as policy by the Government,' we can draw some

49.
SO.

Ibid, 17.
Supra at note 17; 39.
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conclusions as to the nature and philosophy of the New Zealand environmental
regime pre-reform. Fisher does so in the following terms:51
The present environmental legal system in New Zealand
exhibits two crucial features. It is institutionally and
substantively fragmented: and it espouses comprehensively
the doctrine of relativity. There is no single legal institution
concerned with environmental matters. There is no legally
enforceable environmental perspective to decision-making.
There are no environmental standards prescribed by law.
Environmental protection lies within the discretion of the
several public authorities : it is never more than a factor to
be balanced along with other competing objectives.
.While integration of conservation and development cannot be said to have been
fully implemented prior to the 1986-7 reforms, it can be observed to have
operated informally from the mid 1970·s. Legislative examples given by Fisher
indicate efforts to reconcile a preservation/protection ethic with a resource
use/development ethic by importing relevant considerations of each into the
predominant philosophy of the other.

Integration philosophy recognises a

fundamental tenet of ecological thinking in relation to environmental law and
attitudes; the interdependence and interconnectedness of natural
human/social processes.

and

The evolution of a system of integrated natural

resource management requires certain preconditions also evident in the
emergence of ecological principles; expanded public participation at all levels of
environmental

decision-making.

accurate

recognition

in

environmental

legislation and processes of the values of all interested groups within the
community, and a full and balanced account of those values in decision-making.
Where integration philosophy falls down, in ecological or holistic terms, is in the
narrow definitions of 'community' and 'values' upon which the preconditions are
based.

51.

The analyses of the problems in contemporary environmental
Ibid, 38.
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administrations are largely correct; but Aldo Leopold's concept of an expanded
community has yet to be adequately recognised. Ecological equations are still
imbalanced, weighted in favour of human wants, needs and priorities.
Integrating conservation and development may constitute steps in the right
direction encouraging changes in attitude which are at least more compatible
with ecological thinking, but until the issue of value is addressed in relation to the
environment itself, progress on these terms will lead to little more than a
sophisticated method of natural resource management.
It is with these considerations in mind that we examine the changes, actual and

anticipated, made by the environmental reforms of the past two years.
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Chapter VI

'THE CLOSING CIRCLE'l
6.1

Environment 1986: II

Rationalisation of the existing system was identified by the working party as the
solution to the identified problems and deficiencies;2
The solution lies in giving one agency the responsibility for
policy making and planning at the points where individual
resource matters need to be integrated with other resources
or wider community values. Coupled with this will need to
be oversight to ensure that practice follows policies and
plans; and to identify failures in the system that require
correction.
The philosophy underlying this conclusion was desc,ribed in the following way;3
Notwithstanding the Crown's powers, resource use
ultimately lies in the hands of individuals. It is the system
and atmosphere within which they operate that will shape
their attitudes to the resources they use. Centralisation of
responsibility for sound natural and physical resource
management will only serve to distance the user from the
values the government is now seeking to promote. What
needs to be centralised is the responsibility for creating the
right conditions so that good management is encouraged
every where.
'Rationalisation'

comprised

six

recommendations

for

institutional

rearrangement 4

1.
2.
3.
4.

Title to Barry Commoner's book, The Closing Circle, 1971.
Environment 1986, Report of tbe Post-Environment Forum Working Party, released by the
Minister for the Environment, June 1985, 19.
Ibid.
Ibid, 19-21.
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1. The

establishment of an

agency (the

Ministry for

the

Environment) to
a. ensure full and balanced account is taken of community
values,

including those

of the Maori people

in

accordance with the Treaty of Waitangi, in the
management of the nation's natural and physical
resources;
b. articulate the Crown's perception of where the balance of
interests lies as opposed to the Crown's perception of its
interests as a resource owner, user and manager;
c. ensure the balance in each instance is reflected in
decisions made within the nation as a whole on resource
use and management and administers environmental
planning procedures to this end, and;
d. ensures local and private concerns are incorporated in
resource

management

policies

via

these

same

procedures.
2. A process of policy formulation and decision-making whereby all
'relevant options, concerns and aspirations' are canvassed and
given full and balanced consideration as early as possible to
promote certainty in resource decisions.
3. The establishment of a second agency, Heritage New Zealand, to
complement the Ministry, and to promote the preservation and
protection of our natural and historic heritage.
functions of the second department would include;

-107 -

The other

a. the

collection,

coordination,

interpretation

and

dissemination of information on all land and natural
resources;
b. management of protected areas and wildlife and other
natural and historic features forming part of the Crown's
estate; and
c. ensure that the economic development or use of the
resources vested in it occurs in a way that protects the
intrinsic value of the resource and its potential for future
development or preservation.
4. A separate management agency (the Land Development
Management Corporation), providing for the development of
presently uncommitted public lands for ultimate commercial use
once decisions are made to commit those lands to that use.
5. A rationalised

tier

of advisory

bodies independent

of

Government departments to
a. provide for formal community involvement in the
planning and policy associated with resource use and
management at national and local levels;
b. oversee and monitor the execution of plans and policies
by resource users and managers; and
c. articulate

to the

Government

the

concerns and

aspirations of the community as manifested in relevant
interest groups.
6. A Parliamentary Commissioner to monitor the performance of
the system, audit compliance with the Enviroru;nental Planning
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Procedures for projects of significance, investigate any shortcomings or problems, and recommend remedial action to
Parliament.
Some of these recommendations were implemented in legislative form in
December 1986. The Environment Act came into force on the 1st of January
1987; it provided for the establishment of the Ministry for the Environment, and
the establishment of the office of Parliamentary Commissioner for the
Environment.

6.2

The Environment Act 1986

i)

Parliamentary Commissioner

The

Commissioner

is

an

officer

of Parliament,

appointed

on

the

recommendation of the House of Representatives, answerable to Parliament and
therefore intended to be independent of government.s The Commissioner's
functions relate to both policy matters and specific projects; policy functions
include a review of the 'system of agencies and processes established by the
Government to manage the allocation, use and preservation of natural and
physical resources' with the objective of maintaining and improving the quality of
the environment; investigation of the effectiveness of environmental planning
and management; and investigation and report to Parliament on matters before
the House or any committee which may have a significant effect on the
environment.6

5.
6.

Douglas rISher, 'The New Environmental Management Regime in New Zealand', (1987) 4
EPU, 33 at 42.
Environment Act 1986, S 16.
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Jurisdiction in relation to particular projects arises from the powers to investigate
any matter in respect of which, in the Commissioner's opinion, the environment
may be or has been adversely affected; to inquire, on the direction of the House,
into any matter that has had or may have a substantial and damaging effect on
the environment;7 and to participate in proceedings relating to or arising from
the obtaining of any consent to activities associated with the management of a
particular resource.s
In each case the Commissioner is vested with the relevant compulsive powers9
and in performing these functions is required, 'where the Commissioner
considers it appropriate' to have regard to the matters listed in section 17 which
include
a. the maintenance and restoration of 'ecosystems of importance';
b. areas, landscapes and structures of aesthetic, archaeological,
cultural, historical, recreationa4 scenic and scientific value;
c. any land, water, sites, fishing grounds or physical or cultural
resources forming part of the heritage of the tangata whenua and
which contribute to their well being;
d. the effects on cominunities of actual or proposed changes to
natural and physical resources (including the establishment of
new communities);
e. whether any proposals or policies, the consideration of which is
within the Commissioner's functions, are likely to result in
certain specified effects (for example an increase in pollution) or
uncertain effects which warrant further investigation;
f. all reasonably foreseeable effects of any such policy, proposal or
other matter on the environment;
g. alternative means or methods of implementing or providing for
any such policy or proposal.
7.
8.
9.

Ibid.
Supra at note 6, s 21 and see also FIShu. supra at Dote S, 42.
Supra at note 6, s 16(2).
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What may tum out to be the most important function of the Parliamentary
Commissioner, however, has yet to be formally established. It is proposed that
the Commissioner acquire the audit role of the previous Commission for the
Environment. The Proposed Policy on Environmental Assessment Procedures10
envisages a process for 'designated' proposals 11, whereby the PCE is notified
automatically by the lead consent authority once an application for consent to
such a designated proposal is made. The PCE will then make a decision; is the
proposal such as to warrant enquiry or review? If so, the PCE would review the
Environmental Impact Statement prepared by the proposer; the results of this
review would be used by the authorities in deciding whether or not to grant the
required consents. U
The Commissioner's ability to intervene in legal and administrative processes to
correct any omission of environmental considerations, obviously a positive
initiating role rather than a reactive role, would complement the reactive role
and function of the Planning TribunalP It would also provide a good incentive
to proposers;14
The possibility of intervention by the Parliamentary
Commissioner to conduct an inquiry or to cause public
embarrassment over environmentally insensitive decisions
will provide additional incentive for most proposers .and
10.
11.

12.
13.
14.

Published by the Ministry for the Environment, March 1987.
Ibid, 20; "Certain proposals generate great concern in respect of their potential to affect
the environment .••. these are often precedent-setting proposals whose effects are difficult
to predict. They could also be proposals which would affect a particularly sensitive area of
spiritual, historic or ecological value to many citizens. Experience has demonstrated the
need to identify such proposals and to plan for a rigourous and comprehensive
examination of aD matters of public and scientific environmental concern. The main
features of the treatment of such proposals will be to 'designate' them as requiring the
following:
(i)
mandatory EIS and public review;
co-ordinated consent hearings;
(0)
(iii)
payment of administrative costs by proposers.
Ibid, 23.
Anne Buchanan, 'A Proposed Ministry for the environment.' (1986) LLB (Hons)
Dissertation, University of Auckland, 52.
Supra at note 10; 24.
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consent authorities to select the most appropriate process
and to administer it properly.
The new office shows promise; an independent environmental advocate backed
up by statutory EIA requirements may go some 'way towards redressing the
traditional imbalance in environmental decision making.
ii)

Ministry for the Environment
The function of the Ministry is advisory; no more and no
less.1S

The subject matter of its advice is 'all aspects of environmental administration',
including policies for influencing the management of natural and physical
r~sources

and ecosystems, significant environmental impacts of public or private

sector proposals, and ways of ensuring that effective"provision is made for public
participation in environmental planning and policy formulation processes. 16
In carrying out its functions, the Ministry, 'so far as is practicable', is required to
have regard to the matters set out in section 17, outlined in relation to the
Parliamentary Commissioner above. I7
Both the Ministry and the Parliamentary Commissioner operate in the context of
the objectives outlined in the long title to the Act, namely to ensure that, in the
management of natural and physical resources, full and balanced account is
taken ofi) The intrinsic values of ecosystems; and
ii) All values which are placed by individuals and groups on the
quality of the environment; and

iii) The principles of the Treaty of Waitangi; and
15.
16.
17.

Supra at note 5.41.
Supra at note 6, s 31.
Ibid, s 32.
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iv) The sustainability of natural and physical resources; and
v) The needs of future generations.
iii)

Philosophy of the Act

The ultimate long title of the Environmental Act is not the original; before
emerging from select committee the purpose of the legislation as expressed in the
long title was1!
... to ensure that, in the management of New Zealand's
natural and physical resources, full and balanced account is
taken of all values, including those values embodied in the
principles of the Treaty of Waitangi, which are placed by
individuals and groups in the community on the quality of
the environment, and in doing so to have regard to the
needs of the future generations.
As Fisher points out, this is merely a direction to manage New Zealand's natural

resources in a way that reflects the long term needs and values of the human
inhabitants of New Zealand; if these values protect the environment, well and
good; if these values degrade the environment, equally well and goOd. 19
The long title of the legislation is thus environmentally
neutral.
Submissions to the Planning and Development select commi.ttee by organisations
such as EeO focused on several aspects of the long title. Firstly, it was perceived
as entrenching the human-use stance of the Bill by referring to 'natural and
physical resources'; the environment is thus defined primarily by its use-value to
humans. The definition of 'environment' in the draft Bill received the same
criticism; for the purposes of the legislation environment was defined as all
natural and physical resources and the social, economic, and cultural conditions

18.
19.

Environment Bill, 1986; cited in Fisher, supra at note 5; 41.
Ibid. Note that FISher is actually referring to the draft legislation. i.e. the Bill.
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affected by changes to those resources.20

The ECO submission made the

following comments;21
The Bill is anthropocentric, not ecocentric. In defining the
environment as 'natural and physical resources', the Bill
fails to recognise the ordinary meaning of environment as
biophysical systems of relationships between constituent
elements and species. The environment is perceived solely
for its use as assets for people to dispose of.
The definition of the environment as 'resources'
immediately imparts a development bias to all activities
under the Bill. Though the Bill was apparently designed to
ensure that all values are heard, its own narrow and at times
perverse definitions immediately and fundamentally enforce
an anthropocentric, development orientation on all that
follows.
The ordinary. meaning of environment and
ecocentric values are disregarded before the Ministry and
Parliamentary Commissioner even begin their tasks.
Fisher has made similar observations; the primary conception of environment is
not so much the relationship between organisms and their surroundings as the
physical surroundings themselves. The reference to social, economic and cultural
change adds a dynamic perspective to the notion of the environment but it is
almost entirely a human perspective. The draft legislation went on to provide
that the expression 'natural and physical resources' included water, air, soil,
minerals, hydrocarbons, and energy, all forms of flora and fauna (native or
introduced) and any building, structure, machine, device, or other facility made
by people.22
This reinforces the primary conception of environment
already indicated.
Thus, if the Ministry for the
Environment is concerned with environment in this sense,
then the Ministry is concerned with the management of
natural resources: not with environmental protection, nor
20.
21.
22.

Ibid, cl 2.
ECO; Submission to Planning and Development Select Committee on the Environment
Bill, 22 August 1986, 2.
Supra at note 18; cl2; and supra at note 5; 41.
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with environmental planning, nor even with natural
resource conservation. This is not to say these matters are
irrelevant. Far from it: but they are not the perspective
from which these functions are fulfilled nor the objective to
which they are directed. In this sense the Ministry for the
Environment is a misnomer: it is more a Ministry for
Natural Resources Management.
The ECO submission also criticised the phrases 'in the Community' and
'management of (resources), in the long title, the former on the grounds that it
could limit the scope of values consideration to individuals or groups forming
part of a recognised or orthodox community; and the latter on the grounds that
'management' is only one of a number of activities in relation to 'resources' that
may have environmental impacts.23
As enacted, 'management' remained a key emphasis of the long title; 'in the

community' was removed, and 'all values' was expanded to specifically include
intrinsic values of ecosystems, all values placed by individuals and groups on the
quality of the environment, and the principles of the Treaty of Waitangi. The
definition of environment was changed to include;
a. Ecosystems and their constituent parts; and
b. All natural and physical resources; and
c. The social, economic, aesthetic and cultural conditions
which affect the environment or which are affected by
changes to the environment.
The Bill's passage through select committee remains largely a mystery; Hansard
reveals very little if any clue to the thinking behind these changes. What seems
likely is that informal discussions with representatives of various environmental
23.

Supra at note 2; 3-4.
A number of submissions were made on the Bill; regrettably, the writer was denied access
to the Ministry's summary of those submissions on the grounds that it was prepared for
internal use only. Hurried letters to several organisations for copies of their submissions
resulted in only one response. For that reason, the ECO submission is the sole source for
.
these comments.
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groups and conservation oriented Government agencies prompted the select
committee to 'green up' the undeniably resource-use flavour of the draft Bill
provisions.

6.3

Related Reforms

Before launching into an evaluation of the Environment Act in relation to
ecological ethics it is necessary to outline briefly the other components in the
reformed environmental regime.
i)

The Department of Conservation

The Government rejected the Forum Working Party's recommendation to
establish an agency called Heritage New Zealand, preferring instead to create a
new government department with ,essentially similar functions. The Department
of Conservation was establisped by the Conservation Act 1987, an Act to 24
... promote the conservation of New Zealand's natural and
historic resources, and for that purpose to establish a
Department of Conservation.
'Conservation' is defined as the preservation and protection of natural and
historic resources for the purpose of maintaining their intrinsic values, providing
for their appreciation and recreational enjoyment by the public, and safeguarding
the options of future generations. The functions of the Department include,
specifically, administration of the Acts specified in the First Schedule (including
the Fisheries Act

1~,

Historic Places Act 1980, Marine Reserves Act 1971,

National Parks Act 1980, Native Plants Protection Act 1934, the Reserves Act
1977 and the Wildlife Act 1953, and more generally, the following;2S
a. management, for conservation purposes, of all land and other
natural and historic resources held under the Act;
24.

Conservation Act 1987, Long title.

25.

Ibid, s6, 'somewhat paraphrased.
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b. to advocate the conservation of natural and historic resources
generally;
c. to promote the benefits to present and future generations of
conservation both generally, and particularly in New Zealand, as
well as international cooperation on matters relating to
conservation;
e. to foster the use of natural and historic resources for recreation
and to allow their use for tourism to the extent that such use is
not inconsistent with the conservation of these resources;
f. to advise the Minister.
While significantly different in structure to the originally proposed Heritage New
Zealand, the new Department can be said to respond to the same identified
needs;26
As has been noted, there is a need to draw together the

conservation-oriented elements of various Government
departments to form a central body which would act as the
focus and champion of conservation interests. It would thus
provide a counterweight to development-oriented agencies
and help the Ministry for the Environment to strike a
balance on resource use. The mission of the new body ...
would be to promote the conservation of the nation's
natural and historic heritage and to manage those parts of
the Crown estate which are protected, or for which no end
use has been determined, or which are leased.
The Conservation Act is obviously less environmentally neutral than the
Environment Act; it is overtly conservationist/preservationist/protectionist in
contrast to the Environment Act which must integrate conservation and
development and in doing so reflect all relevant values.

Parts of the

Conservation Bill also underwent a 'greening up' process while in select
committee as a result of concerns expressed in submissions by organisations such

26.

Supra at note 2; 1:1.

-117 -

as the Royal Forest and Bird Protection Society over the human centred
emphasis of the legislation.27
Conservation as defined in the Bill is too human centred
and takes little account of heritage protection for its
intrinsic worth. This is particularly apparent in definitions
of conservation, protection and the functions of the
Department. Consequently the powers of the Department
and the purpose of its lands focus too narrowly on human
rather than ecosystem needs.
ii)

State Owned Enterprises - Environment Meets Economics

It is impossible to consider the recent environmental reforms without recognising
the importance of this Labour Government's economic imperative and the
dramatic changes in the direction of economic management that have occurred
during the past several years as a result. The basis of this change, according to
Roger Blakely, lies in a belief that an open and more competitive economy will
lead to economic growth and higher standards of living. The key elements of the
change include28;
• The dismantling of economic protection and excessive regulation
to allow a greater interplay of competitive forces and thus
encourage better economic peiformance;
• The removal of subsidies and other forms of intervention to
ensure that industry operates efficiently and that resources are
channelled to productive areas of the economy;
• A desire by the Government to leave the market, where possible,
to determine the allocation of resources;
• A new focus on efficiency within the public sector; this involves
several elements : conflicting objectives within agencies should
be avoided, their operations should be more transparent, and
there should be greater accountability for performance.
Zl.
28.

Forest and Bird: Conservation News; registered newsletter of the Royal Forest and Bird
Protection Society; March 1987, 1.
Environmental Council and Ministry for the Environment, Environment Meets Economics,
1986 Debate Series, April 1987.
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Fisher is more explicit in illustrating the relationship between these economic
policies and the environmental reforms.29 He starts by contrasting the reformed
system of integrated policies and plans ensuring consistent natural resource
decision-making within its several sectors, where responsibility is political and
there is no provision for legal enforcement, with the approach to decision-making
within those natural resource sectors themselves. Prior to the legislative changes
of the past two years, these sectors were controlled by the Crown in its capacity
either as owner of the resource and then as public entrepreneur or as regulator
of private development of the resource. With the establishment in 1987 of the
state owned enterprises, the entrepreneurial and regulatory functions of the
Crown have been separated to30
. .. retain within government responsibility for the
conservation of those natural resources requmng
preservation as their management priority and to delegate
to a separate agency responsibility 'for the development of
presently uncommitted public lands for ultimate
commercial use once decisions are made to commit those
lands to that use'.
Fisher observes that while this re-allocation of institutional functions provides a
legal framework for integrated natural resource management, the principle of
environmental resource conservation that was apparently the inspiration for
reform is conspicuously absent.

Conservation of individual resource sectors

continues as a function of the relevant institutions but the new scheme provides
no overall direction for the process of integrated management; this remains the
political responsibility of government?l
Nor does the scheme provide any enhanced status for
environmental protection or environmental planning. Why
is this? The reason may be found in other policies of the

29.
30.
31.

Supra at note 5; 39-40, for the following discussion.
Ibid, 39; see also Environment 1986, supra at note 2; 31-32.
Ibid, 40.
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Government favouring a deregulated economy and a
commercially motivated public enterprise sector.
While the creation of resource sector corporations such as Coal Corp,
Electricorp, Forestrycorp and Landcorp is certainly consistent with the objective
of integrated natural resource management32, the presence of commercially
motivated public corporations alongside conservation-oriented departments of
government, both operating within a framework of nationally-integrated policies
and plans, is likely to increase rather than reduce the tensions already within the
system.33
Each agency of government, whatever its formal status, can
operate only within its statutory charter.
If public
corporations are directed by statute to show a return on
their capital, how can they necessarily comply lawfully with
a policy that requires a degree of resource conservation? If
a conservation agency is directed by statute to preServe the
components of the physical environment within its charge,
how can it necessarily comply lawfully with a policy that
requires a commercial approach?
The existence, if any, and extent of common ground between economics, ethics
and the environment is a vital related issue to that which occupies central stage
in tbis paper34; it deserves detailed research and analysis of its own that the
writer has neither the scope nor the expertise to undertake.

An OECD

conference in 1984, Environment and Econom;c;s35, concluded that '... the
environment and the economy, if properly managed, are mutually reinforcing'.36
While a perfect market would ensure that most, if not all environmental
32.

33.
34.
35.
36.

Ibid; FISher is obviously referring to the basic principles of integrating conservation and
development and the fact that this is, on the face of it, being achieved within the state
owned enterprises; the problem with this is that it fails to recognise that the SOE's are nQ1
obliged to consider the environmental factors listed in the new legislation when making
environmentally significant decisions. The proposed changes to the EIA procedure may
remedy this shortcoming.
Ibid.
See C. Pierce, D. VanDeVeer (Eds), People, Penguins and Plastic Trees: Basic Issues in
Environmental Ethics, (1986).
OECD, Environment and Economics, OECD, Paris. 1985 cited supra at note 28; 11- U.
Ibid, 10.
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objectives could be met. we are in reality dealing

wi~h

markets that are flawed

and subject to constraints to prevent them from operating in a perfect fashion.
There is evidence to suggest that if we ignore market forces we can get misplaced
resources plus environmental damage; on the other hand the market, if left to
itself may not deliver environmentally appropriate results. 37

It cannot, for

example, adequately account for the distribution of resources between present
and future generations; common ownership of resources prevents optimum
market efficiency which requires clearly defined property rights, and as discussed
in a previous chapter, economic mechanisms such as cost-benefit analyses are
incapable of incorporating values which have no market. These 'soft' values are
involved in many environmental issues.
The reconciliation of ecological principles and a market led economic policy
framework has been identified as a high priority on the new Ministry's work
programme;39
I believe it is essential to explore the relationship
between environmental values and economics. Where
economic mechanism can work they may well produce
better and longer lasting environmental benefits than
alternative policy instruments of public ownership and
management or regulations. But there is first a need to
clearly develop policy on where such instruments will or will
not work to achieve objectives of efficiency, equity,
practicability and good environmental management.
Until this policy is developed it is a cause for concern that state owned
enterprises such as the land, coal and forestry corporations are not required, via
the State Owned Enterprises Act, to comply with the provisions of the
Environment and Conservation Acts.

37.
38.
39.

Supra at note 28; Introduction, John Hayward, 10-11.
Ibid.
MFE Briefing Note to the Incoming Minister. 1987, 17.
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6.4

'The Corporate Plan'

One of the key tasks of the new Ministry, as defined in its Corporate Plan, is to
formulate an environmental policy for New Zealand;40
This will require us to address the fundamental questions
which derive from the long title to the Environment Act:
How do we take account of
the
intrinsic values
of ecosystems;
all values placed by individuals and groups on
the quality of the environment;
the principles of the Treaty of Waitangi;
the sustainability of natural and physical
resources;
the needs of future generations ?
To answer this question, particularly in relation to 'intrinsic values', and thereby
to assess the response capabilities of the New Zealand environmental regime in
relation to the emerging ecological ethic, it is useful to return to Ben Boer's
assessment of the legal implications of that ethic.

Boer divided these

implications into two groups; legislative measures and possibilities for community
participation.
(i)

Legislative Measures

a.

Redefinition of terms such as 'environment' in environrnentalle~slation
to ~ive effect to the ke,y concepts of the emer~n~ ecolo~cal ethic.

As outlined earlier in this chapter, the definitions of 'environment' and

'conservation' in the new legislation appears to have responded to some degree
to the holistic, ecocentric perspective that pervades recent ecological thinking.
While 'all natural and physical resources' is an overtly anthropocentric definition
of the environment, 'ecosystems and their constituent parts' indicates recognition
of the interdependent nature of the human-environment relationship. The third
40.

Ibid, 20.
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component of the new definition of environment continues to stress the human
experience associated with changes to the environment;
(c) The social, economic, aesthetic, and cultural conditions
which affect the environment or which are affected by
changes to the environment;
but does provide scope for recognition of what Boer calls the 'social impact' of
proposed planning or development policies. Boer stresses that the values placed
on human and non-human ecosystems by a particular community should not be
seen as separate and distinct, but as integrated elements in one value system.41
The definition of 'conservation' in the Conservation Act encompasses both
human and non-human centred elements;
'Conservation' means the preservation and protection of
natural and historic resources for the purpose of
maintaining their intrinsic values, providing for their
appreciation and recreational enjoyment by the public, and
safeguarding the options of future generations.
b.

Reformulation of the 'objects' of environmental legislation
i.

Individual Criteria

The long title of the Environment Act 1986 provides an example of the
type of reformulation required.

While it suffers from having been simply

expanded in Select Committee to achieve the desired effect of balance between
conservation and development objectives, it is undeniably a positive step toward
giving recognition to a holistic perspective. The separate identification of each
set of relevant values bas enabled specific reference to be made to several
explicitly ecological ideas (Intrinsic values and the needs of future generations)
and the related principles of the Treaty of Waitangi which stress the traditional

41.

Ben Boer, 'SociaJ Ecology and Environmental Law', (1984) 1 EPU 233 at 253.
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conservation/sustainable resource use approach of, and the spiritual relationship
between, the Maori people and their environment.

ii.

Wei2ht to be 2iven to collective objects

The long title of the Environment Act requires that in the management of
natural and physical resources, 'full and balanced account' be taken of the factors
listed thereafter. As mentioned earlier, this requirement may pose problems;
environmental issues are polycentric, often account may on the face of it simply
require identification and consideration of all relevant values, undoubtedly an
improvement on a decision making process which ignored at least half of the
values identified in the long title. But it fails to provide an effective mechanism
for resolving conflict between these values. Full ,account may be taken without
undue difficulty; but balanced account is impossible using traditional methods of
conflict resolution.
Rick Shera in an Auckland University Law Review Article explores the concept
of non-justiciability with specific reference to the polycentric nature of s3 Matters
of National Importance in the Town and Country Planning Act 1977;42
Is it possible to balance the merits of a development against
the loss of valuable farmland or significant detriment to
sacred Maori burial sites? The answer is probably yes but
not by adjudication ... it seems clear that such a balancing
is not a matter which can be determined by the application
of any fixed rules and cannot therefore be subjected to
reasoned proofs and arguments by those participating:
It is to be hoped that natural and physical resource management decisions can be
made within a more flexible framework of conflict resolution.

42.

Rick Shera, 'Section Three of the Town and Country Planning Act 1977 ; Adjudicating the
Non-Justiciable', (1987) 5 AULR, 440 at 447.
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Boer specifically focused on the use in legislation of the phrase 'to the greatest
extent that is practicable' in order to qualify the required degree of consideration
of individual objectives."3 Section 32 of the Environment Act gives cause for
concern on these grounds. Section 17 lists matters to which the Ministry and
Parliamentary Commissioner must have regard in the performance of their
functions; whereas the matters are mandatory for the Commissioner's
consideration where the Commissioner considers it appropriate, the Ministry is
required to have regard only 'so far as is practicable', arguably a less onerous
duty than 'to the greatest extent that is practicable'.
As Boer observes, practicability of analysis may be used as an excuse to put aside

or ignore those environmental factors that appear to be difficult or impossible to
assess. 44
The neglected opportunity to change this 'weighting' provision to something like
"to the fullest extent possible~" confirms Fi~her's observation that"S
Final responsibility is political: there is no provision for
legal enforcement.
'As far as practicable' ensures that any group or individual attempting recourse

against the Ministry for failing to take relevant considerations into account in
policy formulations will have considerable difficulty.
c.

Review of existing resource use legislation

The World Conservation Strategy (1980) stressed the need for two legislative
strategies to implement conservation principles; review and consolidation of
'living resource' legislation, and the enactment of comprehensive legislation
providing for land and water use planning. These measures, according to the
43.
44.
45.

Supra at note 41; 249.
Ibid.
Supra at note 3; 39.
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wes, would be most effective if undertaken within a context of a reviewed and,
if necessary, strengthened, capacity to implement such legislation.46
With the institutional realignment that has been the primary focus of recent
reforms to the New Zealand environmental regime, capacity for such
implementation can be said to have been reviewed and strengthened; the
elimination of fragmentation from the administration, the creation of an
environmental 'watchdog' in the form of the Parliamentary Commissioner, and
the identification and clarification of environmental and resource management
objectives should provide an ideal background for legislative review.
The Ministry has identified the review of existing resource use legislation as a
high priority;47
Work is well underway to develop a framework that ensures
resource use objectives are clarified, the values on which
they are based are made explicit, and the mechanisms for
implementing objectives are the most equitable, efficient
and practicable.
According to Roger Blakely the following operating principles have been among
those guiding the work in progress;48
• ensuring that resources with similar characteristics are treated in
a like manner;
#

• ensuring that all relevant values are given due consideration;
• ensuring equal and effective access for all parties to decision
making processes;
• clearly defining property rights (where created by resource use
statutes);
• clearly defining roles and obligations for participating parties and
administrators;
46.
47.
48.

Supra, Chapter IV.
Supra at note 39; 20.
Ibid, 20-21.
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• ensuring that developers bear the full cost of their actions;
• having clear and direct relationships between statutes dealing
with the same resource and wherever practicable the integration
of decision making processes;
• ensuring that objectives are clear and unambiguous in purpose
and scope.
Consistent with the direction of major reform, this broad review appears to be
largely concerned with structure and process;49
There is nothing so far to suggest a dramatic change in the
direction of decision making. This would require a reform
of the substantive law ... the only predictable move in this
direction is likely to be the enactment Qf commercial
objectives for the resource sector corporations.
Not
necessarily an environmentally-sensitive movement!
Section 31 of the Environment Act requires the Ministry, as one of its functions,
to provide the Government with advice on

i. the application, operation, and effectiveness of the
environmental-natural resource legislation specified in
the first schedule to the Act in relation to the
achievement of the objectives of the Environment Act;
ii. EIA procedures;

iii. pollution control; and
iv. the management of hazardous substances.
Only to this extent will the values given recognition in the long title to the Act be
directly related to other environmentally significant legislation.
From an ecological perspective this is unsatisfactory. While many environmental
protection statutes have a specifically conservationist philosophy the values which
underpin the philosophy are often anthropocentric; they do not recognise
inherent or intrinsic value in the natural environment, and justify protection and

49.

Supra at Dote 5; 42.
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preservation purely on the basis of human interests. The Reserves Act 1977
provides a good example;
s 20(1) Nature reserves are created for the purpose of protecting
and preserving in perpetuity indigenous flora or fauna or natural
features that are of such rarity, scientific interest or importance,
or so unique that their protection and preservation are in the
public interest.
Alastair Gunn and Allan Emonds in Environment and Ethics: A New Zealand
Contribution have observed the same bias in legislation 'protecting' certain native

species;so
New Zealand ... has long provided protection for the
tuatara but other indigenous reptiles considered to be
common such as some skinks and geckos received
protection under the Wildlife Act as recently as 1981. Of
our indigenous freshwater fish only the grayling ...
considered now to be extinct, is afforded legal protection,
and that under fisheries legislation. The implication is that
it is morally acceptable to kill, destroy, or capture
individuals, so long as that individual is not a member of a
rare taxon.
Such policies are clearly specialist and
conservationist and imply a view of non-human animals and
plants as resources to be used rather than as individuals
meriting respect.
The Environment Act itself, despite its espousal of the intrinsic values of
ecosystems, contains an example of the more subtle anthropocentrisms found in
some legislation;
s 17 Matters to which regard to be givena. The maintenance and restoration of ecosystems
of importance, especially those supporting
habitats of rare, threatened, or endangered
species or flora or fauna;
The implicit assumption on which provisions such as these are based is that not
all ecosystems are important; this constitutes outright rejection of intrinsic value.

so.

A. Guon and A. Emonds 'Why Preserve Species?' in John HoweD (Ed) Environment and
Ethics: A New Zealand Contribution, 1986, 35 at 42.
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The National Parks Act· 1980 gives a rare illustration of legislative recognition of
'intrinsic value' outside the two new Acts;
s 4(1) It is hereby declared that the provisions of this
Act shall have effect for the purpose of preserving in
perpetuity as national parks, for their intrinsic worth and
for the benefit, use and enjoyment of the public, areas of
New Zealand that contain scenery of such distinctive
quality, ecological systems, or natural features so
beautiful, unique, or scientifically important that their
preservation is in the national interest.
While it might be argued that the insertion of an 'intrinsic value' provision into
every item of environmentally significant legislation would be a futile gesture in
terms of practical application, (as evidenced perhaps by s4(2) which severely
qualifies s4(1» it is probable that a measure of invaluable ecological awareness
would result.
Reform to the planning statutes (the Town and Country Planning Act and the
Water and Soil Conservation Act primarily) to incorporate such provisions,
however, could offer more ecologically acceptable results.
Environmen.t 1986 contemplated that the planning system could be a means for
considering all values in natural resource management and for indicating the
views of the government on where the balance lies. This would introduce an
element of formality and possibly of accountability via legal enforcement that is
presently lacking at that level. The procedures would;51
. .. offer some guarantee that the. various interests and
values have been taken into account. [They] would be
promulgated by the Government in the form of regulation
or Gazette notice so that all participants in the resource
allocation process can be aware of their rights and
obligations ...

51.

Supra at note 2; 'lfr27.
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· .. because of their statutory basis, compliance with them
could be a test used by tribunals in determining appeals and
by the ... Parliamentary Commissioner in auditing
individual projects.
The Environmental Planning Procedures envisaged by the working party would
emerge from the integration of the existing Environmental Protection and
Enhancement Procedures with the planning process.
d.

Environmental Assessment Procedures

The development of new environment assessment procedures is the third part of
the Ministry's comprehensive policy review programme. The first is developing a
consistent and co-ordinated approach to current reviews of resource use statutes
and the second involves examining the feasibility of using market-related
mechanisms to avoid conflict over resource use.52
Environmental assessment has been around in New Zealand since 1973; the
Environmental Protection and Enhancement Procedures developed then are
substantially still in use after several revisions.

They apply to Government

proposals likely to affect the environment and other proposals funded or
approved by Government. The need to fe-examine those procedures became a
necessity with the changes to the environmental administration.
Furthermore53
the creation of the state owned enterprises, the
Government's wish to treat the public and private sector in
an even-handed way, to rely less on regulation and more on
market forces, and to devolve decision making
responsibilities all heralded a different approach to
environmental assessment.

52.

53.

Proposed Policy 011 Environmental Impact Assessment Procedures, Ministry for the
Environment, Mar.ch 1987, 4.
Ibid,6.
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The key issue, as identified in the Proposed Policy published by the Ministry in
March 1987, is whether or not the present system is capable of satisfying the
requirements of the Environment Act.54

The proposed policy is a detailed

document; the following is a summary of key elements of the policy.55
a. A Government commitment to pursuing environment

assessment goals in the development of Government
policy;
b. Application of environmental assessment procedures to
the public and private sector in an even-handed manner;
c. Statutory backing for EAP;
d. Integration of EAP within statutory planning processes;
e. Devolution of responsibility for administration to local or
regional authorities;
f. Provision for co-ordination of consent hearings to
facilitate a more efficient planning process.
The policy cannot be acted upon formally until the directions of statutory
planning are clarified following the current review of Town and Country
Planning Act 1977.

The old Environmental Protection and Enhancement

Procedures remain Government's current policy on environmental impact
assessment, with minor changes made in the wake of the administrative changes.
The initial work of the Ministry and steering group established to help the policy
review was to clarify terms and establish goals and objectives for new procedures.
Environmental assessment was defined asS6
... a process whereby a conscious and systematic effort is
made to assess the environmental impacts of options which
may be open in regard to a proposal.

54.
55.
56.

Ibid, 10.
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The fundamental goal of environmental assessment was defined as57
· .. to ensure that before irrevocable decisions are taken on
a proposal. full consideration is given to its potential effects
and the values of those who may be effected by it.
For all its commendable restructuring initiatives, and widened and strengthened
scope for legal enforcement, the proposed environmental assessment procedures
fall somewhat short of enabling the implementation of the objectives set out in
the long title to the Environment Act.

The terms of reference for the

development of the EAP included instructions to58
· ..(g) provide the information necessary to take full and
balanced account of the values that all groups and
individuals place on the quality of the' environment;
· ..(h) give full consideration to the tangible and intangible
values embodied in the Treaty of Waitangi and to Maori
customary rights.
Both of these value interests have been given specific recognition in the long title
to the Environment Act. Noticeable however. is the absence of any reference to
the third value interest in that long title: intrinsic values of ecosystems.
While it is proposed that all public authorities be required to:59

1. ensure fulfilment of the basic EA requirements and;
2. have regard to the objectives of the Environment Act and to the
matters referred to in Section 17;
and to expressly require that in the preparation, implementation, and
administration of regional, district, and maritime planning schemes, water and
soil policy statements and management plans, the same Section 17 matters are
taken into account, it appears that the responsibilities embodied in the long title
to the Environment Act have not in fact been discharged. Procedural recognition

57.
58.
59.

Ibid.
Ibid, Appendix I.
Ibid, 28.
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of intrinsic value in the natural environment appears to be beyond the reach of
interest of those preoccupied with structural rationalisation.
ii.

Possibilities for Community Participation

The prospects for an effective legislative response to the basic principles of the
emerging ecological ethic appears to be less than promising; without provision
for legal enforcement any legislative recognition of intrinsic value or other
ecological values remains largely decorative. General policy statements have not
been translated into substantive law.
Expanded forms of public participation in environmental - resource management
decision making processes would not only allow for direct implementation of
community and ecological values at a grass roots level but would also be
consistent with the development of the ecological ethic itself.
Boer stressed that the ethic must be developed within the community and not
imposed externally;60 the implications suggest that the forms of democracy
currently practised in societies such as New Zealand and Australia would need to
undergo a substantial transformation from representative democracy to a form of
participatory democracy, or 'developmental democracy' which may allow such a
transformati~n

to take place, and which will in turn lead to the kind of

'legislative' forms of environmental decision making outlined by Craig;61
The developmental theory of democracy is directed to
restoring the legitimacy of a dialogue on values amongst a
politically active citizenry. It should provide a means for
communication between all parties who participate in a
decision, and gradually rebuild the importance of public
political life.

60.
61.

Supra at note 41; 246.
Ibid, 243.
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Boer maintains that in order to be consistent with the concept of what he calls
'social ecology', (the interrelationship between humans and the environment as
opposed to natural ecology - the interrelationship between organisms and their
environment), the acceptance of an environmental ethic means that community
participation is not just a strategy for implementation of the ethic but quite
possibly ~ strategy for implementation.62
What is the scope for expanded public participation in New Zealand?
The need for greater public participation in policy making was recognised in the
. context of integrating conservation and development in the proposed New
Zealand Conservation Strategy.63 Described as a 'democratic partnership', public
participation was said to be a valuable means of testing and integrating
economic, social and ecological objectives which provides a safeguard against
poorly considered decisions and an indispensable means of educating the public
in the importance and problems of conservation and policy makers, planners and
managers in the concerns of the public.
. The Post-Environmental Forum working party was guided in its deliberations in
1985 by a number of principles, one of which was tbat64
5. The process whereby the crown or delegated authorities
plan or allocate resources must be broadened to allow all
the interested public to participate, streamlined to remove
complexities and difficulties to the extent possible, and
better aimed at building consensus rather than producing
adversarial confrontation.
The most important development in the area of public participation, however,
occurred in 1986, when the Advisory Committee on Legal Services published its
62.
63.

64.

Ibid, 249.
Integrating Conservation and Development : A Proposal for a New Zealand Conservation
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report, Te Whainga i Te Tika - A Search For Justice. The terms of reference had

been6.S
. .. to inquire into and report on, community needs for
access to justice, and specifically for legal services, and
measures which can be adopted to meet those needs in a
Legal Services Act.
Five principles emerged as fundamental to building an effective system of legal
services;66
1. Legal services providing access to justice must actively
promote structural change;
2. Legal services must reflect out bi-cultural heritage;
3. Legal services must promote participatory justice;
4. Consumer control over legal services;
5. Government has a duty to provide effective legal services
as an essential social service.
The primary legislative recommendation of the Report was the enactment of a
Legal Services Act to explicitly embody these principles.
The report is vital not only for its views and recommendations regarding public
participation in the planning process, but for its many other implications;67
In fact [the perceptions of the system it records] and the
issues raised have implications that extend beyond the area
of law and justice to the fields of social policy, race
relations, health and environment.
The thrust of the Report, along with the Labour Government's commitment to
public participation at all levels of the judicial process, provides the context for
the following discussion.

65.

66.
67.

Te Whainga i Te Tilca - A Search For Justice, Advisory Committee on Legal Services, 1986,
vii.
Ibid, 3-6.
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a.

Consultation

Under Part VII of their report, Environment 1986, the Post-Environment Forum
Working Party recommended formal, as well as informal mechanisms to involve
the community in all aspects of the new system of environmental administration,
although the expressed motive behind this proposal is somewhat questionable;68
This is to ensure that the community voice, which includes
that articulated by the Maori people, is both heard and seen
to influence resource decision making.
The irutial impression conveyed is that public participation has a limited role,
confined to a one way 'exchange' of ideas and advice to the crown on community
values, and that there is no or little commitment to real and effective
consultation or cooperation.

In his briefing note to the incoming minister in 1987 however, Roger Blakely
recognised that public participation encompasses a wide range of processes
which allow the views of individuals and groups to influence decisions about the
environment.69
MFE is about to commence a review of past experience and
options for public participation as a basis for developing
policy in this area. Although the programme for this project
is not yet finalised, it is likely to involve a mix of case
studies, 'pilot' studies of specific methods, discussions and
workshops.
While documents such as the Draft Mining Guidelines, released in November

1987, continue to be opened to public submissions, public consultation remains
confined to a reactive rather than an initiative or positive-input role in the policy
formulation process. Contrast this situation with that of the Te Whainga i Te Tika
report; its preparation was entirely consistent with its philosophy. The Working
Party on Access to the Law published a report in 1983 recommending a Legal
68.
69.

Supra at note 2; 32.
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Services Act; during the preliminary 'look' by the Justice Department at the
policy issues involved, however, it became apparent that because the new Act
would have such extensive implications, it would benefit by being preceded by a
wide ranging community consultation on the public needs for legal services.
Accordingly, the Advisory Committee was established to 'consult' the public and
co-ordinate the responses and suggestions.70
The formal 'mechanisms' recommended by the Environment 1986 report to
ensure community involvement consist largely of a list of formal bodies. Overall
membership would reflect both identifiable interest groups and broad wisdom
and expertise residing in particular individuals in the community.71
The bodies would serve to ensure that community interests
are taken into account at the national and regional level,
and to help build a consensus between community and
Crown on resource planning and management issues. Their
particular responsibilities would be to advise the Crown on
policy matters, and approve resource management plans
devised in accordance with those policies. To the extent
possible
and
compatible
with
their
particular
responsibilities, there should be cooperative and
consultative links between them.
The recommended bodies included the existing New Zealand Walkways
Commission and Fauna Protection Advisory Council, and a new Council for
Environmental Quality.72 Two new bodies were proposed to complement these
bodies; Rangatira Kaitiaki (Guardians) and a Conservation COrpS.73
70.
71.
72.

73.
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on fluctuation of lake levels) there was proper monitoring of performance. Rather than

-137 -

To date, these recommendations have not been implemented.
b

Public inQuiO': l.ep) Aid and an Environmental Defenders Office

Ben Boer has identified two obstacles to establishing an effective legislative
public inquiry procedure in the Australian context; both are equally applicable in
New Zealand. The first, that of standing, will be considered briefly under c)
below. The second, the availability of legal aid for environmental disputes, was
dealt with in some detail in Te Whainga i Te Tika. As a result the present
Government has committed itself to a policy of extending legal aid to
conservation groups within the context of revamping the present legal aid system
generally.74
The Advisory Committee correctly identified the key problem; a serious
imbalance of resources, most dramatic in major headings where counsel and
expert witnesses can be paid large fees by proposers and developers with which
concerned individuals and watch dog groups simply cannot compete.

The

appeals procedure compounds this bias. 75
. .. positive action is required to redress the current
imbalance favouring developers in major projects. Those
seeking planning and related consents usually do so in
expectation of profit. The costs of proving the community
benefit and environmental safety of their enterprise should
fall on them, and they should not be eligible for awards of
costs. Those seeking to protect cultural, community or
environmental interests should be encouraged by provision
of legal services to assist them, and by awards of
appropriate and realistic costs where they have had to seek
specialist legal or other expert services.

In pursuit of its 1984 election policy, the Government in March 1985 asked the
Environmental Defence Society to establish a Pilot Environmental Advice and

74.
75.

disband the guardians, there is scope for considering extension of the institution to other
specific points of environmental conflict.
Supra at note 39; Appendix A.9, 2.
Supra at Dote 65; 86-87.
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Legal Aid Scheme in Northern New Zealand. The purpose of the scheme was
not to decide whether there should be access to legal services, but how best to
provide it. 76
EDS reported to the Minister for the Environment in March 1986.77 The Pilot
Study report recommended the establishment of a Public Defenders Office - type
of operation, with salaried employees, independent of political influence. Its
functions would be to 78
a. assess suitable projects of regional and national
importance for self initiated intervention;
b. provide advice to community groups and individuals on
request;
c. assess requirements for grants to help community based
environmental intervention;
d. provide advocacy help to groups or individuals where
appropriate;
e. engage lawyers willing to take work on a fee basis to help
salaried staff advocates/lawyers;
f. make sure some staff have special expertise and
understanding of Maori values to help Maori groups.
EDS's contract with the Ministry was extended until May 1987. A further report
emerged at that time, covering the period from December 1986 to May 1987.79
The report identified the key operational areas of the project and described what
took place in respect of them; in all, the Society undertook nineteen major
projects during the relevant period.so This statistic alone suggests an urgent need
76.
TI.
78.
79.
80.
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Ibid, 44.
EDS, Further Report to the Ministry for the Environment concerning the Pilot Legal Aid
Scheme, 26 May 1987.
Ibid, 1.

-139 -

and substantial demand for legal assistance in relation to environmental issues
within the community.
The Waihi Martha Mine project was the most demanding undertaken by EDS
during the reporting period, and clearly illustrates the difficulties inherent in
ensuring effective public participation in planning issues of major environmental
significance.
The Martha Mine is the largest opencast gold mine ever proposed in New
Zealand.

It was important a) because of the scale of the venture and the

anticipated environmental impacts and amelioration techniques; and b) because
it is the first significant mining licence to be run through the legislative
procedures provided for obtaining mining privileges since the Mining Act was
substantially amended in 1981.81
EDS represented 86 objectors including a group of affected landowners. The
Planning Tribunal hearing took five weeks to complete; EDS was the only public
interest advocate present for the whole hearing and this was made possible only
by using mUltiple legal advocates which undoubtedly detracted from overall
presentation. The lack of sufficient funding to engage technical consultants was
also a key inhibiting factor. 82
The Report admitted that the Waihi hearing was too big for the Society to
handle, butS3
Nonetheless, the Society's involvement as the only agency
that put the project consistently to the test was a crucially
important one ...
The conclusion to the 1987 Report conveys a sense ofurgency;84
81.
82.
83.
84.
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J..L..I[ is a matter of some disappointment to us that the

proposal for establishing an Environmental Defenders
Office has not yet come to fruition. While we appreciate
that there is considerable support for it within Government,
the need for the office has not diminished and is still urgent.
EDS is prepared to continue its interim project for a further
period to enable the Environmental Defenders Office
concept to be properly considered but we would not wish to
be permanently placed in this position. Public interest
advocacy is becoming increasingly more difficult and the
range of projects described above indicate quite clearly how
worthwhile it is. We are willing to assist Government in
fleshing out the broad conceptual outline of the office and
can draw on the combined expertise of those legal
practitioners and expert witnesses who regularly make
themselves available to us. We urge you to pursue the
establishment of the EDO as a matter of considerable
priority.
The Legal Services Advisory Committee supported the EDS proposals with a
proviso that the structure, control and staffing of the operation be truly
community oriented and recognise and reflect the priority concern of protecting
Maori rights guaranteed in the Treaty of Waitangi. But while primary reliance
for legal services was expressed to be ideally placed on the EDO, lay advocates, a
Maori Legal Services Committee and self representation, the Te Whainga i Te

Tika Report strongly recommended that civil legal aid be made a viable option.8S
Legal Aid is currently available only for matters involving the statutes specifically
named in section 15 of the Legal Aid Act 1969.86 The Advisory Committee
regarded these restrictions as 'arbitrary and unjustifiable,;87
We recommend that the scope of legal aid be broadened to
cover all situations where natural resource or environmental
issues or rights under te Tiriti 0 Waitangi may arise.

85.
86.

. 87.
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Legal aid is also currently limited to individuals, yet planning and environmental
issues affect many varied groups within communities and whole communities
themselves. A recent example is the Spectrum Mining proposal at Waiomu on
the Coromandel Peninsula; local residents of a small community who had banded
together to form a citizens action group to oppose the mining application were
unable to qualify for legal aid.

The criteria for assistance also effectively

excludes class actions.

In response to this shortcoming, the Advisory Committee proposed that eligibility
for legal aid be broadened to include community based organisations
representing areas of public interest, with particular reference to Maori and
environmental organisations. 88
Significant reform to legal aid and the establishment of an Environmental
Defenders Office similar to that operating in New South Wales are both on the
Government's legislative agenda for 1988-1989.89 Both are crucial if meaning is
to be given to a policy of effective public participation in the planning,
environmental and resource management aspects of the judicial and policy
. formulation processes.
c.

Standin&

As Boer has observed, a crucial element in the development of environmental

aid, and in public participation generally, is the question of standing.90 The New
South Wales EDO was successfully established in the favourable climate
provided by expanded legislative standing provisions for environmental planning
and assessment issues.91

88.

Ibid.

89.
90.
91.

Supra at note 39; Appendix A.9, 2.
Ben Boer, 'Legal Aid in Environmental Disputes', (1986) EPU, 22 at 25.
Heritage Act 1m; Environmental and Planning Assessment Act 1979; Land and
Environment Court Act 1979 1, included provisions for public participation in planning and
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The legislative change in New South Wales means that the
private individual can act, despite judicial constraints
elsewhere concerning locus standi.
The long awaited report of the Australian Law Reform Commission on Standing
in Public Interest Litigation92 will certainly have some far reaching effects on the
standing debate in Australia, and is watched with interest from across the
Tasman by those in New Zealand who seek to liberalise the standing
requirements for public interest disputes in this country. The report recommends
the introduction of a new standing test, intended to break the link between the
need for a personal stake or financial interest in the proceedings and the right to
bring an action in the CourtS.93
There is no New Zealand equivalent to the New South Wales legislative standing
provisions. While in cases such as Finnegan v New Zealand Rugby Football Union

(No. 1)94 the Courts may sidestep formal standing requirements, basing their
decisions to do so on essentially public interest grounds, standing in New
Zealand appears to remain a requirement which the majority of public interest
groups or individuals concerned about environmental or planning issues will be
unable to meet.
The standing debate in New Zealand has revolved around the issue of whether,
in the wake of IRe v National Federation of Self Employed and Small Businesses95
there can be said to be any standing requirement left at all, and if so, whether it
is a matter of discretion or principle.'Xi The New Zealand cases relevant to this

92.
93.
94.
95.
96.

assessment, third party appeal rights in certain classes of development and open standing
provisions for enforcement; ibid, 25.
ALRCR No n, 1985.
Supra at note 90; 26.
[1981] 2 NZLR
[1982] AC.
. Consumers Co Operative (Manawatu) Ltd v Pa/merston North City Council [1984] NZLR 1
per Somers J.
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debate include Environmental Defence Society (Inc) v South Pacific Aluminium

Limited (No. 3)97 in which EDS and the Royal Forest & Bird Protection Society
challenged the validity of the National Development Order No.2 1981 applying
the "fast track" procedure of the National Development Act 1979.to a proposed
aluminium smelter at Aramoana. Cooke J in the Court of Appeal quoted from
Lord Diplock's significant Small Businesses judgment,98 indicating in the following
passage that there is no longer any real difficulty, in his view, in public interest
groups obtaining standing:99
... The procedures challenge the legality of Government
action. It is unrealistic to expect the Attorney General to do
this and we see no reason why it must be left to individuals
directly affected to undertake the burden. In the exercise of
the Court's discretion responsible public interest groups
may be accepted as having sufficient standing under the
National Development Act.
EDS was not, however, held to have standing in the case since Cooke J adopted
Lord Diplock's 'merits' test; the National Development Order was not invalid,
the Government action was not shown to have been unlawful and therefore EDS
did not have standing.
The law of standing is in a state of flux at the present time. Whether standing
rules should be matters of law and principle as opposed to matters of 'subjective
or arbitrary discretion'tOO awaits further judicial consideration; in the words of
Somers J in Consumers Co-Operative Society (Manawatu) Limited v Palmerston

North City Counci~ lOt

97.

[1981] 1 NZLR 216.

98.

"It would be a grave lacuna in our system of public law if a pressure group like the Small

99.
100.
101.

Businesses Federation or even a single public spirited tax payer were prevented by
outdated technical rules of locus standi from bringing the matter to the attention of the
court to vindicate the rule of law and get the unlawful conduct stopped"
Supra at note 97; 220 per Cooke J.
Supra at note 96.
Ibid.
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· . . The last word on the matter has not yet I think been
spoken.
The outcome of the debate may have a significant impact on environmental
public participation.

While a discretionary approach, seemingly favoured by

Cooke and McMullin J J, may result in decisions favourable to some public
interest groups, the outcome of any standing issue will rest on the merits of the
case alone. If a principled, legal approach is maintained, legislative reform will
be necessary to liberalise standing provisions in relation to planning and
environmental statutes.
iii.

Environmental Advocacy

While Boer dealt with advocacy in the context of public participation,
concentrating specifically on the Environmental Defenders Office, it arises for
consideration in this chapter within a different context. If legislative prospects
for the recognition and implementation of ecological environmental values are
less than promising, and if the potential for expanded public participation in
environmental decision making has yet to be fulfilled, there is an obvious need
for an independent environmental advocate at Government level.
Ideally the guardianship concept proposed by Christopher Stone could be used,l02
creating an official body to act as 'Guardian-General' of the environment; able to
initiate proceedings on behalf of injured environmental objects at the behest of
concerned citizens, and to participate in policy formulation processes as a
representative of the environment's interests.
The Post-Environment Forum Working Party recommended the establishment of
a nature conservancy called 'Heritage New Zealand,:103
102.
103.

C. Stone 'Should Trees Have Standing: Towards Legal Rights for Natural Objects' (1972)
Southern California LR.
Supra at note 2; 27.
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· .. there is a need to draw together the conservation
oriented elements of various Government Departments to
form a central body which will act as the focus and
champion of conservation interests. It would thus provide a
counterweight to development oriented agencies and help
the Ministry for the Environment to strike a balance on
resource use.
Use of the word 'champion' and the emphasis on balancing MFE policy suggests
that an advocacy function was envisaged.
What emerged in 1987 in place of Heritage New Zealand was the Department of
Conservation, established under the Conservation Act 1987.104
(b) To advocate the conservation of natural and historic
resources generally;
The Department has obviously been given the tasks originally recommended by
the Working Party for Heritage New Zealand; it is a. nature and natural
resources conservancy and administrative body in contrast to the neutrality of the
Ministry for the Environment.
As might be expected of a recently created department which has had to merge

the sometimes directly opposed philosophies of departments such as Forestry and
Lands and Survey, DoC appears to have encountered difficulties in deciding how
to interpret its advocacy function. The Spectrum Resources Mining application
illustrated the department's dilemma.

EDS acted for the Waiomu Citizens

Group opposing the application before the Planning Tribunal. Due to limited
resources the society approached the department repeatedly for either financial
assistance or direct involvement in the proceedings in accordance with its
advocacy role. lOS DoC refused to accede to EDS requests 106 on the gro\lnds that
104.

105.
106.

For a more detailed discussion on the Conservation Act 1987 than can be attempted here,
see A. Mark, The Conservation Act 1987 LLB (Hons) Dissertation, Auckland University
1987.
The writer is a member of the EDS Board of Directors.
Until the 'last minute' when Peter Salmon QC was burriedly briefed and appeared before
the Tribunal representing DoC.
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it could not ignore the existence of a cabinet document which dictated that 'the
Crown shall speak with one voice'.

DoC thus found itself in a situation of

potential conflict with the Ministry of Energy over the mining application.
The outcome of a meeting between EDS directors and the Minister of
Conservation in December 1987 at which the writer was present, was a
recognition by the Minister that the Department's advocacy role had yet to be
satisfactorily established. Draft Mining Guidelines released by the Department
in November 1987 give an indication that DoC perceptions are moving in the
right direction;l07
6. Advocacy responsibilities. Where significant ecological systems,
natural values, and historic sites outside the lands managed by
the department may be modified by proposed prospecting or
mining, the department will view the proposal with concern.

Consents for prospecting or mining notified under the resource
management statutes (e.g. Mining Act, Town and Country
Planning Act, Water and Soil Conservation Act) will be
evaluated and the department may suggest conditions to be
attached to the licence, or recommend refusal to grant the
licence if the natural and historic resources and values of the site
are rare or irreplaceable. Where conditions are recommended
they will correspond to the levels of protection that would be
applied to similar resources on lands managed by the
department. In this respect the department will act as a guardian
(Kaitiaki) of the national estate
Where it is believed that a mining privilege should not be granted
or if granted, should be subject to conditions stronger than those
proposed by the consent granting agencies, the department will
utilise objection and appeal opportunities under the various
resource-use statutes to advocate the conservation of natural and
historic resources. Submissions and objections by the
Department of Conservation will be made under the provisions
of the relevant statutes.

107.

Droft Mining Guidelines, Department of Conservation, November 1987, 12.
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It is to be hoped that DoC will establish a tradition of intervention in all
environmentally significant resource management proceedings as a first step
towards being a champion of purely environmental interests.
While DoC's potential for environmental advocacy remains largely confined to
the planning process at a consent authority, tribunal or judicial level, the
Parliamentary Commissioner for the environment looks set to become a vital
element in advocacy at Government-policy formulation level. Established under
the Environment Act 1986, the PCE was intended to be the guardian of the
system in which the Crown plays a key role. lOS

The Commissioner is

independent, has the ability to intervene in admiriistrative and legal processes to
correct any omission of environmental considerations, and has a crucial audit
role in relation to environment impact assessment. 10'}
While the new legislation may have disappointed those hoping for more direct
implementation of green values, both statutes have provided strong potential for
environmental advocacy which must be encouraged.

The Department of

Conservation and the Parliamentary Commissioner have duties in relation to
environmental representation; in conjunction with an Environmental Defenders
Office established under the auspices of either body, they may be capable of
placing considerable pressure on what is essentially environmentally neutral
legislation.

108.
109.

Supra at note 2; 39.
For a more detailed discussion of tbe Parliamentary commissioner's role, see supra.
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CONCLUSION
In February 1988, ECO sent out "A Call to Debate" to its members, alerting them
to the Governments plans to radically reform the basis of local and regional
government and, correspondingly, to reduce its own role

in resource

management. 1
The reform is initially to be directed to completely
rethinking whether or why the government should be
involved in any functions it now has.
The strong
predisposition is to sever government involvement unless
compelling reasons for retaining it are demonstrated.

ECO News suggests that several informal terms of reference can already be
identified as operative:2
1. No function will be carried out by government unless that i~ the
most equitable and efficient way to ensure the function is
necessary;
2. Functions will be devolved to the lowest government level
practicable;
3. Very little, if any, operational activity v.i11 occur at central
government level.
The reformers, according to EeO vice chair person Cath Wallace, perceive 4
major inherent flaws in government.3
1. Politicians and bureaucrats try to fulfil their own personal goals,
not those of society. In this context, voters wishes act as a
constraint rather than the central goal;

2. Bureaucracy tends by nature to be inefficient because it is not
subject to competition;

1.

ECO News, March 1988, 1.

2.
3.

Ibid, 2.
Ibid, 3.
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3. The 'special interests effect'; those politicians who can benefit
from a project find it in their interests to devote effort to
promoting it while voters are prevented from arguing against it
by the high cost of finding out about it. The 'capture theory'
suggests that competing special interests seek to capture the
apparatus of government for their own ends; this diverts
resources and results in retarded economic growth.
4. There is no such thing as social benefit, only benefit to

individuals.
As a result of this philosophy, the reformers seek to make decision making

'politician proor by moving the process to the directly effected parties who are
seen to have the greatest incentive to make the appropriate decisions.
What does this mean for the environment and environmentalism?
The proposed reforms will 'force a crucial re-evaluation and reformulation of the
philosophical grounds for environmental protection;4
Some of the ideas we must develop are:
1. The case for protection of the environment;
2. Who has responsibility for this?
3. What are the options for discharging these
responsibilities?
4. What is the best role for central, regional, and
local government?
The case for the protection of the environment rests on
various foundations. These include the rights of the
environment and its components, human self interest, the
need for caution where there is uncertainty, the interests of
future generations, and the inter-relatedness of
environment and humans.
This overwhelming task will preoccupy the reformers as well as concerned
interest groups and individuals during the coming year. The timetable for review
of the resource use statutes is tight. It was announced by the Minister for the

4.

ECO 'A Call to Debate', 28 February 1988.1.
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Environment, Geoffrey Palmer, on January 28th 1988.5 By June the task group
appointed by the Committee on Reform of Local Government and Resource
Management Statutes will have finished the conceptual stage of its work,
deciding what should be done by the statutes and essentially outlining the
function of government in this context. The rest of the year will be spent
developing mechanisms to carry out the functions identified as appropriate; these
will be translated into legislation early in 1989.
The environmental movement is faced with a new dimension to its traditional
sphere of concern;6
... the environmental movement will have to start from the
beginning too. If we feel that government has a role to play,
such as to protect the environment, to ensure sustainable
use of resources is not exceeded, etc. we have to
demonstrate our case. It will not be enough to simply argue
about how these functions are to be done, as we have in the
past.
It is possible to interpret this new challenge as part of the growing responsibility
of what Capra calls the 'rising culture'. The reformers are not alone in their
fundamental pessimism about the ability of politicians to ascertain, and
Government to respond to, the wants and needs of society. A lack of faith in
political processes and organisations has been a hallmark of many contemporary
counter cultures and protest movements as well as minority groups whose
political powerlessness has bred contempt for those processes and structures.
According to Capra, however, it is not a 'lack of faith' but a recognition that these
structures are no longer appropriate in the face of what he identifies as a multi-

5.

6.

The related review of local and Regional government has a similar schedllie to that of the
resource use statutes review; a public paper on local government was released on February
17th. Any new legislation must be enacted by July 1989, three months before the proposed
October 1989 elections.
Supra at note 1,2.
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faceted world wide crisis 'of a scale and urgency unprecedented in recorded
human history'.7
The dimensions of the crisis reflect the many dimensions of life on Earth; social,
political, economic, technological, ecological, intellectual, moral and spiritual.
The key to understanding lies in a shift of perspective; when we change our focus
from the notion of static social structures to the perception of dynamic patterns
of change the crisis appears to be an aspect of transformation.8
The rhythmic recurrences and patterns of rise and decline
that seem to dominate human cultural evolution have
somehow conspired to reach their points of reversal at the
same time. The decline of patriarchy, the end of the fossil·
fuel age, and the paradigm shift ... are all contributing to
the same global process. The current crisis, therefore, is.not
just a crisis of individuals, governments, or social
institutions; it is a transition of planetary dimensions. As
individuals, as a society, as a civilization, and as a planetary
ecosystem, we are reaching the turning point.
Our civilisation is in a process of decline; while the dominant social institutions
are still imposing their outdated views, they are disintegrating, and new creative
minority movements are facing the new challenges with ingenuity and rising
confidence.9 According to Capra, we are witnessing this transformation no~.

TIle Turning Point concludes with a chapter entitled 'The Passage to the Solar
Age' .10

In it, Capra identifies a number of key processes which must be

implemented, along with fundamental value changes, by the rising culture to
restore balance and flexibility to our economies, technologies and social
institutions. One of these is the decentralisation of political power. l1

7.
8.
9
10
11.

Fritjof Capra, The Turning Point, 1982, 1.
lbid,15.
Ibid, 465-466.
Ibid, 431-466.
Ibid.
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During the second half of our century it has become
increasingly apparent that the nation-state is no longer
workable as an effective unit of governance. It is too big for
the problems of its local populations and, at the same time,
confined by concepts too narrow for the problems of global
interdependence~
Today's highly centralised national
governments are able neither to act locally nor to think
globally.
Political decentralisation and regional development have thus become urgent
needs, at least in large countries. Related to this at a planetary level; is the
recognition that we cannot 'manage' the planet but have to integrate ourselves
harmoniously into its 'multiple self-organising systems', which in turn calls for a
new planetary ethic and new forms of political organisation. 12 As one movement
among the many that Capra identifies as comprising the rising culture, the
environmental movement in New Zealand is at present confronted with a task
that can be perceived as going to the heart of the new ecological or 'planetary'
paradigm.
It is the emergence of this new value system, or ethic, that has been the primary
focus of this dissertation.

Disregarding Capra's broad 'human cultural

evolutionary perspective' for a moment, this paper has attempted to adopt the
dynamics of its subject by giving a holistic overview of recent developments in the
relatively new fields of environmental philosophy and ethics, relating these to
environmental law both generally, and specifically in the case of the New
Zealand environrnentallegal system.
Chapter I provided the contextual background to the subsequent philosophical
and legal discussion by describing the 'ecological crisis' that appeared to break
suddenJy upon an unsuspecting world in 1970.

12.

Ibid.
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Primarily as a result of unprecedented economic, technological and social postwar growth, the natural environment had deteriorated to a dangerous, and
obvious degree.

Underlying these causative factors were cultural factors;

traditions, values and attitudes to the environment which environmental
philosophers have held partially, albeit indirectly, responsible for the twentieth
century crisis of environmental degradation.
The ini tial response to the perceived crisis took several forms;
1. A strong trend towards preservation and conservation legislation

coupled with caution in resource management and;
2. Something of an intellectual/philosophical revolution; a quest for
new morals, principles and an ethical framework to provide
humankind with a more accurate and realistic perception of its
place in the world.
The two are inextricably linked, forming two dimensions of a single phenomena
and have been dealt with as such in this paper, but it is the second, the search for
a new ethical framework, that has been the primary focus.
The themes of modem environmental philosophy revolve around the concept of
value. Humans value the enviro~ent for a variety of reasons; they impose their
own values on it.

Humans do not, as a rule, recognise inherent, intrinsic

environmental value; they do not accept that a tree, or a lake, river, colony of
ants or even a virus, bas its own value completely independent of human
existence. If value can be ascribed to something, that thing can be said to have
moral and ethical significance. Traditional ethical theories are premised on
traditional human valuation methods and thus reflect an anthropocentric world
view. These philosophical concepts were discussed in Chapter II.
The quest for the root causes of the ecological crisis has led scientists,
philosophers, ecologists and lawyers to challenge traditional ethics; a human
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centred world view with its attendant ignorance of, and recklessness with regard
to, the non human natural majority, has resulted in wide spread ecological and
ecosystemic imbalance.
While argument as to its form and content is fierce, there appears to be general
agreement among protagonists from a wide variety of disciplines that a new
environmental ethic is emerging from the debate. The relatively new field of
environmental ethics serves as the interface between environmental law and
environmental philosophy. Whether in fact there can be said to be ill! ethic as
opposed to a number of ethical values remains an unresolved but essentially
unimportant issue at present; from the vast amount of literature that has
emerged from a truly multifaceted and multidisciplinary discussion, a number of
fundamental principles can be extracted. Chapter III focuses on this strand of
consensus that can be traced through many of the opposed perspectives
identified in Chapter II. Whether described as 'the Land Ethic' as advocated by
AJdo Leopold,13 'deep' as opposed to 'shallow' ecology, or the emerging
ecocentric or 'person-planetary paradigm',14 the new environmental ethical
framework can be seen to possess the following characteristics;
1. An extended concept of community, encompassing
human and non human members, in which all members
are morally significant;

2. A holistic world view which recognises the existence and
importance of the dynamk inter-relatedness of humans
and the natural environment;
3. A system of valuation which recognises and gives equal
weight to intrinsic environmental values.
The identification of environmental values and the weight given to them is
critical in decision making processes.
13.
14.

When values or systems of valuation

Aldo Leopold, 'The Land Ethic' in A Sand County Almanac.
Alan Drengson, 'Shifting Paradigms: from the Technocratic to the Person - Planetary',
Environmental Ethics 3 (1980) 221.

-155 -

change these processes must change to accommodate them.

This paper has

attempted to transfer the new environmental ethic to the field of environmental
law and to consider the consequences that implementation of the new ethic will
have on legal processes. Traditionally environmental law has reflected purely
human centred ethics and values.

Legislation defines the environment as

something to be used; a natural resource to be managed for human benefit.
Policy is formulated in an arena devoid of independently represented
environmental interests. The environment itself is a legal non entity.
As conceptions of the environment change so too must the nature of the

environmental legal system. The "Rights Debate" is a unique example of an
attempted legal response to the emerging ecological ethic. Christopher Stone
has advocated giving standing to natural objects to initiate legal proceedings on
their own behalf through a legal guardian. t5 While this theory undoubtedly has
merit it appears to be flawed; in using concepts constructed by humans for their
own benefit, it suffers from the very weakness that Stone deplores. Imposing
human legal rights on environmental objects would result in what Tribe has
described as a "useful but transparent legal fiction".16
This new ethic cannot be imposed; it must arise spontaneously and naturally
from within the community. At the same time however provision must be made
for consideration to be given to ecological values within policy and decision
making processes.
The legal implications of an ecological ethic were considered in Chapter IV,
using Ben Boer's application of what he describes as the principles of 'social
ecology' to legal structures and processes in Australia. These implications fall
15.
16.

C. Stone 'Should Trees Have Standing : Towards Legal Rights For Environmental
Objects', (1972) 45 Southern California LR 450.
Lawrence Tribe 'Ways not to think about Plastic Trees: New Foundations for
Environmental Law', (1974) 83 Yale U, 1315, at 1343..
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into two categories; those which involve legislative changes to accommodate nonanthropocentric values in environmental legislative objects, policy, and processes,
and those which involve greater commitment to, and expanded forms of, effective
public participation in the environmental policy/planning processes.
Legislative change is desirable primarily because it restores a more accurate
picture of reality to human centred law. Laws that recognise intrinsic value in
the environment may not only provide a starting point for decision and policy
makers but will also playa crucial role in public awareness. It becomes apparent,
however, that the 'insertion' of ecological principles into the relevant
environmental legislation is not sufficient to truly implement the new ethic.
Reformulating

legislative

objectives

anthropocentric bias will do little

to

and

definitions

to

counter

their

counter such bias at lower levels of decision

making.
If the ethic is to emerge from the community, members of the community must

be given ways and means of communicating their changing values to decision
makers, and of having influence over and input into policy and decision making.
Perhaps the growth of local and regional government in resource management
will facilitate this. It seems clear that public participation will be the key to
meaningful

implementation

of ecological values

in

the

environmental

administration and legal system.
Chapter V provided the context against which the conclusions of Chapter IV
could be linked to the environmental regime in New Zealand. Douglas Fisher's
developmental analysis of environmental law in New Zealand provided a primary
focus; from being an environmentally 'arrogant' colonial society, exploiting
natural resources without regard for their future sustainability, we appear to have
progressed through several phases of development to the point where an
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integrated system of environmental planning, incorporating both environmental
protection, conservation, resource management and development has become a
primary goal. Recent steps taken towards fulfilling this goal include an in-depth
review of the Town & Country Planning Act 1977 and

widespread

corporatisation of national resources such as forestry, land, coal and electricity.
A series of reviews and reports on the effectiveness of the New Zealand
environmental adininistration occurred in the early 1980's, starting with the>
OECD Report on Environmental Policies in New Zealand published in 1981. A
number

of

key

weaknesses

were

consistently

identified,

notably

the

fragmentation of responsibility for environmental protection and resource
management functions among many unco-ordinated agencies.

In 1984 the

Labour Party committed itself to a comprehensive reorganisation of the
environmental administration based on a policy of integrating conservation and
development. The Environment Act 1986 and the Conservation Act 1987 are the
ultimate outcome of 2 years of a consultative process of policy formulation, which
included the establishment of a task force, the reception of submissions,
publication of discussion papers, an Environmental Forum in 1985, and which
culminated in Environment 1986, a report by the Post Environmental Forum
Working Party.
The final chapter of this dissertation commenced with a consideration of the
recommendation for reform made in Environment 1986.

The essential

components of the Working Party's proposed structure were subsequently
enacted; the Ministry for the Environment, the Department of Conservation, and
the Parliamentary Commissioner for the Environment, form the basis of
environmental administration in this country.
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Both the Environment Act and the Conservation Act refer to the concept of
intrinsic values.

This paper has attempted to evaluate the meaning of the

concept by tracing its emergence as one of the fundamental philosophical
principles of what has come to be known as the new ecological or environmental
ethic.

The presence of the words 'intrinsic values' in our new legislation

prompted this investigation into the level and quantity of response by the New
Zealand legal system to these new ecological principles.
Using Ben Boer's analysis of the legal implications of implementing an ecological
ethic, it is possible to conclude that in fact, the enactment of non-anthropocentric
values in legislative form represents a low level of response and has very little
practical meaning. There is evidence that the 'intrinsic values' provisions were
inserted into the legislation as the result of submissions made to Select
Committee by various environmental organisations urging a balance to the
originally development oriented draft bills.

While the new administrative

structures espouse commitment to the new philosophy of the legislation, they
have neither the philosophical background nor the practical procedural means to
give meaning to the concept or the ethic.
It is important however to be positive; the mere presence of these ecologically
meaningful words in the statutes constitutes a beginning. Consistent with Boer's
analysis, the legislative definitions of "environment" and "conservation" have been
changed to recognise value in the non human environment. The "objects" criteria
in the legislation have been reformulated. In the current proposals to establish
an Environmental Defenders Office and to expand the present Legal Aid criteria
to include environmental and planning proceedings, there is very real potential
for expanded forms of public participation which have been stressed in this paper
as crucial to the evolution and implementation of the environmental ethic.
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At the end of the day a concept cherished by environmentalists has been
enshrined in legislative form. The prospects for its survival do not rate very
highly; the present dominance of Treasury in government policy formulation is
unprecedented. The current crusade towards economic efficiency in the public
sector and the operation of market mechanisms in resource allocation and
management as well as the new spectre of decentralised, "politician-proofed"
government will provide prime opportunities for

reform of our new

environmental legislation and the removal of its non-economic components.
Against these uncertainties, the right of trees, lakes, mountains and animals to be
regarded as essential and important members of the biotic community, having
value simply because by their existence they contribute to the diversity of life on
this planet, appears exceedingly fragile.
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