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THE NEED AND OPPORTUNITY FOR 

COMMERCIAL LAW REFORM 

Objects of Commercial Law: 

The commercial law of any given community ought to 
achieve two objects. In the first place it should in 
its application lead to results which are acceptable 
to those members of the community affected by it. 
Secondly, it ought to be so stated as to be readily 
understandable and accessible. The commercial law 
of New Zealand fails to achieve either of these 
objects. 

The first aim is that the application of the 
commercial law should lead to acceptable results. The 
law should be such that it furthers and not frustrates 
the reasonable expectations of those in the commercial 
community and·it should satisfactorily and fairly 
adjust the competing rights and interests of buyer 
and seller, lender and borrower, consumer and retailer, 
retailer and manufacturer, and creditor and debtor. 

Insofar as accessibility and comprehensibility are 
concerned the commercial law should be contained in a 
source which can be readily referred to and easily 
understood. It is important that the rights of those 
in the commercial world should be capable of 
determination quickly and expeditiously because speed 
is of the essence in most commercial law disputes. 
Goods are on the move in a chain set-up where the 
rights and interests of a great number of people may 
be involved. A dispute· arises at some point along 
the chain and speedy resolution of that dispute is 
called for if the whole set-up is not to grind to a 
halt. 

Thus, the wholesaler might supply the retailer 
with non-conforming goods and the retailer wants to 
know whether he has to pay for them. The wholesaler 
wants the cash and the wholesaler's creditors are 
relying on the proceeds to clear debts owing to them. 
The retailer might have the opportunity of purchasing 
conforming goods from another source and that other 
source might be able to supply only if the order is 
firmed up within a day. A speedy determination of the 
retailer's right to reject is crucial if the wheels 
of commerce are to continue to turn. Each commercial 
transaction is usually part of a larger transaction or 
is related to or contingent on some other transaction 
and failure to speedily resolve a conflict at one point 
between two parties might vitally affect a number of 
other parties. 
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Ideally what is required then is a code dealing 
with the commercial law as a whole in a readily 
accessible and easily understandable form. The 
commercial law must be seen in its entirety as 
possessing a functional unity, resting on movements 
of goods by sale and incidental services of carriers, 
warehousemen, bankers, finance companies and the like. 
Each part is interdependent with the other. 

It is proposed in this paper to take but two 
aspects of the commercial law to establish the writer's 
pOint, namely that the commercial law of New Zealand 
is inadequate inasmuch as it falls far short of 
attaining the ideals mentioned above. The two aspects 
taken to illustrate this thesis are law relating to 
sales and financing. Probably these two segments 
constitute the most important elements in the ,commercial 
law as the law which most vitally affects the commercial 
community is the law which regulates the sale of goods 
and the borrowing of money to provide facilities for 
the manufacture or distribution of those goods. 
Incidental reference will be made to some aspects of 
hire purchase law. 

Sales: 

The law relating to the sale of goods is contained 
in a number of different sources. Of these, the most 
important is the Sale of Goods Act 1908. It dates 
back to the nineteenth century and is closely modelled 
on the English Sale of Goods Act which was a 
codification of the decisions of the English Courts 
at that time. 

Consumer Protection: 

In those days a sale of goods. at least at the 
consumer level, was likely to be a transaction effected 
for cash by a buyer who knew what he wanted and could 
inspect the goods he was purchasing. The consumer 
would most likely call at his local store and deal with 
a man he knew personally in respect of goods which 
were thoroughly familiar to him. Conditions today are 
vastly changed. The consumer is frequently dealing 
with technical goods which he' is incapable of 
accurately assessing. He is dealing with goods which 
are pre-packaged and which deny him the opportuniy of 
inspection prior to purchase and his desire to purchase 
may be stimulated not so much by need but by the 
advertising media employed by the manufacturer. 
Consumer transactions at the time of passage of the 
Sale of Goods Act followed from the need of the buyer 
and the ability of the individual retailer to promote 
the sale. The retailer in those days would be 
personally acqua1nted w1th the quality of the goods 
he sold. would be ;~~eable concerning them, and 
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could be expected to make representations to the buyer 
concerning their quality and usefulness. 

Today, the retailer is often little more than a 
stockist. He has the goods on his shelves but frequently 
he will know little about their technical nature and 
the buyer will be influenced in his purchase not so much 
by what the retailer says to him but by the advertising 
and promotion campaigns of the manufacturer who will 
represent say, that his pop-up toaster is of a 
superior deSign, is used by all the right people and 
ensures a perfectly browned and crisp slice. He 
might also say that his pop-up toasters are guaranteed 
and every sale is accompanied by a special guarantee 
card which is good for six months. 

The buyer, in reliance on these representations, 
purchases the pop-up toaster but under the Sale of Goods 
Act he has no r~medy agaipst the manufacturer if the 
toaster burns every slice. He may not even have a 
remedy against the retailer. It is said that he has 
no remedy against the manufacturer because there is 
no privity of contract. The buyer's reaction might 
well be to ask what kind of nonsense this is because 
it was the manufacturer after all who lead him to 
believe that this was a pop-up toaster of quality. 
Circumstances have changed over the years and it is 
time that we had a closer look at this notion of 
privity instead of merely accepting it as one of the 
axiomatic principles of the law of contract. 

Not only is the luckless buyer without redress 
against the manufacturer but he may also be without 
remedy against the retailer. When the consumer 
looks to the retailer he will most likely be met with 
the guarantee card which was one of the reasons which 
lead him to purchase the goods. The so-called 
'guarantee' will exclude all representations made by 
the retailer and all terms and conditions implied 
in the Sale of Goods Act. The Act specifically permits 
sellers to contract out of the protection which the 
Act purports to afford the consumer. Thus it takes 
away by the one hand what it gives with the other. 

The Act was drafted at a time when it could be 
assumed that there was some equality of bargaining 
power between the buyer and the seller. If there was 
such equality it was reasonable to permit the parties 
to strike whatever bargain they could. Equality of 
bargaining power today is a thing of the past and the 
consumer must either take it or leave it. It is not 
within his power to negotiate with the seller on the 
question of whether the implied terms of the Sale of 
Goods Act should or should not be excluded and it is 
utterly unrealistic to assume th~t an exclusion of 
the implied terms is the result of a freely entered 
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and negotiated bargain. 

The Courts have in fact recognised this and have 
done everything within their power to over-ride 
exemption clauses in contracts of sale. In order to 
do so, however, the Courts have been forced to draw a 
number of highly artificial distinctions which have 
rendered the law undertain in its application and 
almost impossible to understand. Thus the various 
terms in contracts of sale are variously described as 
conditions, warranties, collateral warranties and 
fundamental terms. It is difficult enough to dis
tinguish between a condition and a warranty. It is 
virtually impossible to distinguish between a condition 
and a fundamental term. 

Technical Distinctions - Right of Rejection: 

The difficulty is that in the law of sales we 
have created a number of technical distinctions for 
the purpose of solving what are essentially simple 
questions. 

For example, the buyer's right to reject goods 
which do not conform to the terms of the contract 
turns in the first place on whether the failure to 
conform is due to a breach of a condition or the 
breach of a warranty. The notion is that a condition 
isa fundamental term which goes to the root of the 
·contract and it is only in respect of breach of such 
a term that there.is a right of rejection. Warranties, 
on the other hand, are said to be less important terms 
and the remedy in the case of breach is merely an 
action for damages. 

However, the right to reject turns not only on 
the differences between a condition and a warranty 
but also on whether the property in the goods has 
passed. Whether the property in the goods has passed 
is determined by a number of complicated rules, but 
in the case of an unconditional contract for the sale 
of specific goods in a deliverable state the property 
passes at the time the contract 1s made. Most retail 
sales are sales of specific goods and the result 
therefore is that the buyer who gets the goods home and 
finds that they have a defect is deprived of the remedy 
of rejection. He cannot take the goods back to the 
seller. All he can do is sue for damages and this it 
can be readily appreciated is a hopelessly cumbersome 
remedy for the consumer who has just bought his new 
pop-up toaster. What he wants, and what he needs and 
ought to have, is a right to return the goods and 
demand his cash back. In an effort to avoid an unjust 
result the New Zealand Courts have departed from the 
holdings of the English Courts and adopted a tortuous 
constrv~ ion of th~ Act wher~by the buyer will at 
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least in some cases have the right of rejection in the 
circumstances above-mentioned. 

Compounded on these intricacies is the further 
rule that the buyer loses his right to rejection if he 
has accepted the goods. Recent commercial litigation 
proves that there is a great deal of uncertainty as 
to the meaning of 'acceptance' in a commercial setting. 

Rights of Unpaid Sellers: 

Also unsatisfactory is the position of the unpaid 
seller who on default of payment by the buyer resells 
the goods. If the seller resells at a higher price 
must be disgorge the difference to the original buyer? 
Alternatively, if he resells the goods for a lower 
price can he sue the original buyer for the deficiency? 
These are simple questions but the answers, while 
certainly complex, are unclear. They turn on a number 
of issues: did the buyer's default amount to a 
repudiation? was the seller exercising his statutory 
right of stoppage in transit and resale? did the 
seller expressly receive the right to resell? had the 
property in the goods p.ssed? - and so forth. Even 
when the answers are worked out they are found to be 
unsatisfactory. ThUS, under certain circumstances 
the seller will have to disgorge the prof1t on resale 
but if he expressly reserved the right of resale he 
can keep the profit. Why the difference? 

Uncertainty as to Performance: 

In the commercial setting one of the essentials 
of a sale contract is that the parties should have 
confidence in performance by each other of their 
respective obligations. Take the case of a buyer of 
5,000 sets of roller bearings to be used by him in a 
production run of motor mowers. He arranges to purchase 
the bearing from the seller in Wellington, delivery to 
be at the buyer's plant 1n Auckland by instalments of 
1,000 per month, first shipment three,months from the 
date of contract. Shortly after the date of contract 
the buyer contracts to sell 5,000 mowers to a whole
saler on a falling market. Two months before the 
first instalment of bearings is due for delivery the 
buyer hears from a reputable source that the seller 
is having great difficulty in maintaining production 
standards and that buyers in the Wel11ngton area have 
been having a lot of trouble with late deliver1es of 
poor quality bearings. The buyer becomes apprehensive 
and knows that he can obtain 1,000 bearings from a 
loc~l source, delivery one month from date of order. 
He also knows that if the seller's bearings are not 
up to scratch his sale of 5,000 mowers will fall 
through and he will be left with the prospect of 
selling his mowers at a late stage as best he can on 
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a falling market. He therefore contacts the seller 
and asks for an assurance that conforming bearings 
will be delivered on time. The seller advises that 
he is having difficulties but that the buyer should 
bear with him and that 'things will probably turn out 
O.K.'. The buyer hears further distressing reports 
from the south about the seller's production 
difficulties and feels that he is entitled to a much 
firmer assurance from the seller. 

As the law now stands the buyer is in a dilemma. 
The seller is not in breach of contract at that stage 
and if, therefore, the buyer decides that he cannot 
risk it and goes ahead and buys from the local source 
he risks a breach of contract action against him by 
the seller if the seller ultimately does deliver 
the goods. On the other hand, if he stays wi~h the 
seller he risks the loss of his 5,000 mowers sale and 
goodwill. It is no answer to say that in the latter 
event the buyer will have a legal action against the 
seller. What the buyer wants is not the chance of 
winning a protracted law suit involving difficulties 
in proving loss of profit but the right to buy else
where without the risk of a law suit when the seller 
cannot give him an adequate assurance ·of·performance. 

The chance of winning a protracted law suit is all 
that our law affords the luckless buyer. Black is 
black and white is white with the law - either the 
seller has breached his contract or he has not. As 
the seller has not at the material time breached the 
contract the buyer is left lamenting. It is 
suggested that commercial realities dictate a change 
in this particular aspect of the law. 

More generally those same realities dictate change 
throughout the law of sales. 

Basis of Contractual Obligations: 

It is not possible in a paper of this nature to 
conduct an exhaustive review of the deficiencies of 
our law of sales and the final example is selected 
because it relates not only to sales but also to 
commercial obligations in a wider field. 

A promise is binding under our law not because it 
is a promise solemnly given or an undertaking formally 
entered into or a representation l\pon which another 
person has relied but because it is given in return 
for something. The notion is that a promise should 
only be binding if it forms part of a bargain where 
the promisor and the promisee each get something. In 
legal jargon it is said that a promise is only binding 
if given for consideration. 
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The notion of bargain as the foundation of 
contractual obligations is deep-rooted in our law but 
this is not to say that in today's conditions it is 
the proper foundation for determining when a person 
will be bound to keep his promise. The Courts have 
in recent years recognised that promises given during 
the performance of a contract ought to be binding if 
the other party has relied on them and would suffer 
if the promisor was not kept to his promise. 

On the other hand. the Courts have refused to go 
one step further and hold that a promise given outside 
the sphere of a binding contract is enforceable. Thus. 
if the buyer promises the seller after the contract 
of sale is concluded that he will accept the goods if 
they are delivered in Wellington and not in Auckland 
as originally stipulated. the seller can properly 
deliver the goods in Auckland without risk that the 
buyer will repudiate the contract. The buyer will be 
bound to accept delivery in Auckland notwithstanding 
that his waiver at the seller's request of the 
obligation to deliver in Wellington is given without 
any qUid pro qUo. This is a promise given without 
consideration but nevertheless given in the context 
and during the course of performance of a binding 
contract and the Courts have held the promise of the 
buyer to be binding. 

However in the following example the result is 
quite different. The buyer might be tendering for the 
construction of. let us say. a sub~station for a local 
authority. In order to settle his tender price he 
wants to be sure of the price of his materials. He 
therefore contacts the seller and asks for a firm 
quote on the price of a particular kind of transformer. 
On the basis of this firm quote he lodges his tender 
and a few weeks later finds out that it is successful. 
Before he is able to contact the seller the seller 
writes advising that his earlier price no longer stands 
and that he can now supply the goods only on the basis 
of a price 50% higher than that originally quoted. By 
this time the buyer is of course bound to construct 
the sub-station for a given figure and the difference 
between the two prices for the transformer is the 
difference between a profit and a loss. 

As our law stands the buyer cannot hold the 
seller to the original figure. even though the seller 
knew that the buyer was relying on it in making a 
tender to the local authority. The reason why the 
seller's quote or original promise to sell the trans
former at a given figure is not binding is that no 
consideration has been given for the promise to keep 
the offer to sell open for a period. 

It is high time that this concept of bargain and 
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consideration be re-examined in the context of 
commercial dealings. A firm promise given in a 
commercial setting ought to be binding at the very 
least if the person making it knows that the person 
to whom it is made is going to rely on it and if 
the latter person does in fact rely on it. 

Hire Purchase: 

Another aspect of our commercial law urgently in 
need of reform is the law relating to hire purchase. 
The task of ascertaining what the law is with regard 
to a hire purchase transaction is extremely difficult. 
The law on the topic is splattered over a number of 
sources including vast numbers of decisions by the 
Courts and a miscellany of statutory provisions 
contained inter alia in the Hire Purchase Act 1939, 
the Sale of Goods Act 1908, the Property Law Act 
1952, the Bankruptcy Act 1908, the r.1ercantile Law 
Act 1908, the Chattels Transfer Act 1924, the Chattels 
Transfer Amendment. Act 1931, the Chattels Transfer 
Amendment Act 1953 and the Statutes Amendment Act 1936. 

The writer respectfully adopts the submission of 
the Hire Purchase Association of New Zealand to the 
Tariff and Development Board when it said of hire 
purchase law: 

"It is submitted that the current legislation is 
to be condemned on account of unnecessary com
plexity; much of it is archaic; many important pro
visions are obscure; a number of arbitrary dis
tinctions are drawn; in some respects it is in
flexible to the point of harshness; in places 
it exhibits a curious confusion between concepts 
usually distinct and in some places it is 
contradictory." 

Because of the complexity of the procedure required 
for the registration of security instruments, hire 
purchase agreements in respect of a number of goods 
(known as customary chattels) are excluded from the 
reqUirements as to registration. Unsatisfactory 
features result from this system. In the first place 
we will always have anomalies arising from the ex
clusion or inclusion of certain goods from the 
description of a customary chattel. ThUS, the New 
Zealand Law Reports are customary chattels but none 
of the Australian Law Reports are.included. 

More serious, however, is the problem of the 
person buying a customary chattel from somebody else. 
He can never know whether the selle~ is really the true 
owner because without re"gistration there is no record 
to wpich he can turn to ascertain whether the goods he 
is pUrchasing are really owned by the vendor or whether 
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they are held by him under a hire purchase agreement. 
The luckless purchaser who buys a customary chattel, 
~., a motor mower, from a vendor who holds it on 
lifre purchase, will be left lamenting. The finance 
company or the dealer can repossess it and the 
purchaser has no rights. 

What is needed is a central register for all hire 
purchase agreements with legislation making it 
compulsory to have brief particulars noted in a central 
register to which any person can have access. An 
information service alongfuese lines is run by a 
private company in England but there is no parallel 
service in New Zealand, or at least no service which 
enables any member of the general public to ascertain 
whether his prospective vendor or mortgagor holds the 
asset on hire purchase. 

There are a number of other aspects in the law of 
hire purchase which give cause for concern. From the 
consumer's point of view there are shortcomings when 
goods are legally purchased from the finance company 
and not from the dealer. This is the usual English 
and Australian set-up and while not prevalent in New 
Zealand it is becoming more common. Under it, the 
goods are sold by the dealer to the finance company 
an·a the finance company then sells on hire purchase to 
the customer. The customer thinks he is buying from 
the dealer - in law he is buying from the finance 
company. The problem is that the dealer may make 
representations concerning the quality of the goods' 
and these may prove to be false. The customer then 
refuses to meet the hire purchase payments to the 
finance company on the grounds that he has been misled 
as to the nature and quality of the goods. He will 
find, however, that in many cases the finance company 
can enforce the agreement in its full rigour because 
the dealer in law is not the agent of the finance 
company. 

The Courti are now starting to have second thoughts 
about this rule but the balance of authority is in 
favour of the view that quite apart from any exemption 
clauses the customer will have no remedy against the 
fin.ance company for misrepresentations which do not 
amount to a fundamental breach. We should give 
consideration to amending the law to make the finance 
company responsible for the dealer's representations. 
Although the finance companies would not be at all 
happy about this they could protect themselves by 
adequate recourse agreements against the dealers. 
Furthermore, such an amendment would provide an 
effective incentive to ensure that finance companies 
back only reputable dealers. 

Another area where the rights of the respective 
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parties is far from clear arises when something is 
added to the item purchased on hire purchase. For 
example, tyres purchased on hire purchase might be 
fitted to a vehicle purchased on hire purchase. On 
repossession does the vendor of the vehicle get 
priority over the vendor of the tyres? The answer 
is far from clear. A similar sort of problem arises 
where chattels under hire purchase are affixed t~ land. 

The Hire Purchase Act 1939 is designed to give the 
hirer protection where the goods are repossessed but 
curiously the same protection does not endure for the 
hirer who voluntarily gives up the goods and in the 
latter case the hirer may be in a considerably worse 
position than he would have been if the goods had been 
forcibly retaken, by reason of certain minimum 
payment clauses contained in the hire purchase 
agreement. 

Other problem areas include the rights of hirers 
to rebates for early repayments and the rights of 
hirers who voluntarily return the goods when they 
cannot keep up the payments. 

Finally, it should be said of hire purchase law 
that it provides a good example of the failure on our 
part to treat commercial law as an organic whole and 
to see the way in which commercial transactions and 
concepts interlock. We have tended in the past to 
emphasise the extent to which a hire purchase contract 
resembles a sales .contract and while an analogy may 
be good for some purposes it is vitally important 
that ~e should recognise that in many other respects a 
hire purchase transaction is really of the nature of a 
lending transaction. The vendor under a hire purchase 
agreement is in many ways the equivalent of a lender. 
He is owed money and he has a security interest in the 
goods to secure payment of that money. If sales, hire 
purchase and security interests are all dealt with in 
one comprehensive code there will be recognition of 
the interdependence of these different transactions. 

Borrowing: 

We have reached a stage' where even some finance 
companies lending at interest rates of 12% and upwards 
are entertaining loan applications only on the basis 
that the borrower can offer land as security. Forms 
of security over other types of property are regarded 
by lenders as suspect to a lesser or greater degree. 
It is true that reliance is placed on the debenture as 
a securl,ty device but even this leaves a good deal 
to be d~sired. 

.......Whether the attitude of>cautlon< an,dscepticism on 
th~p'art of lenderslswholly ~ti:st1rH1:!' ",~ r,lpen to 

.. 
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question but nevertheless'in the writer's experience it 
is the case that security other than in the form of 
mortgages over land will be looked at long and hard 
by lenders. This attitude is engendered at least in 
part by the advice that the legal profession has had 
to give to lenders on the workings of security devices 
other than mortgages of land. A complete revamping 
of the law relating to securities would go a con
siderable distance towards allaying the caution 
hitherto exhibited by lenders. 

It is illogical that a commercial borrower with 
a piece of land 'worth £, 5 ,000 should have no difficulty 
in raising £, 3 ,000 but that a dealer in, say, motor 
vehicles with stock on hand worth, say, £10,000 should 
have difficulty in securing a loan at all mainly 
because he is situated on short term leasehold and not 
freehold premises. The obstacles in the way of 
achieving satisfactory security interest in chattels 
are numerous and it is proposed to consider them 
briefly in this paper as an illustration of the short
comings of our commercial law generally. 

Floor Planning: 

A case which illustrates some of the inadequacies 
is the case of the motor vehicle dealer who needs 
finance to enable him to build up his stock of motor 
vehicles. Because the nature of his stock involves 
heavy outlay he is obliged to look for finance. This 
is generally effected in New Zealand through what is 
known as a floor plan or a stocking agreement. The 
financer purchases the vehicles from the manufacturer 
and leases them to the dealer or sells them to the 
dealer on a conditional sale which reserves title to 
the vehicles in the financer. The security interest 
for the financer rests in his title to the goods. The 
notion is that although the vehicles are on the 
dealer's floor they really belong to the financer. 

Registration of separate documentation for each 
transaction is impractical and the security interest 
obtained is for a number of reasons quite unsatis
factory. In the first place, the lender loses his 
security interest when the vehicle is sold. Further
more, the lender is in all probability deprived of his 
security interest in the event of bankruptcy of the 
dealer because the vehicles will be held to be within 
the order and disposition of the bankrupt dealer. The 
lender can also in certain circumstances be deprived 
of his security where the unsatisfied creditors of the 
dealer seize the vehicles. Finally, there is a real 
question in New Zealand whether such a floor plan 
arrangement or stocking agreement might be entirely 
void inasmuch as it may amount to money-lending and 
be unenrorceA~',lp' un";""'; th~ nT'nV1R"l('~ ~' +-""" M,.. ..... """._ 
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lenders Act. 

Line of Credit on Shifting Stock: 

So much for the motor vehicle dealer. Consider 
now the case of Mr Jones. Mr Jones has hit upon a 
means of distributing fertiliser over farm land which 
is. far superior to any devicehttherto used for the 
purpose. He has a flood of enquiries not only from 
New Zealand but from Australia and it is evident that 
there is a good export market for his machine. He 
is in business in a small way and he does not have 
the finance to enable him to forge ahead. He has no 
established past record and the Banks turn him down so 
he turns to the finance company and offers as security 
the machines which he has in stock together with a 
stock of fire extinguishers which he is wholesaling. 
Both the fertiliser machines and fire extinguishers 
are excellent security insofar as there is a ready 
and proven market for them. The finance companies, 
however, turn him down flat and it is worthwhile 
considering why. 

What the lender requires is one simple agreement 
which will secure not only money advanced at the time 
of the agreement but further advances that are 
required by the borrower from time to time. Because 
the nature of the security is comprised in stock in 
trade it will be important to the lender that the 
security attach not only to the stock in the hands 
of the borrower at the time of the agreement but also 
to the stock acquired thereafter. It will also be 
important to the lender that the proceeds from 
disposal of the fertiliser machines be available to 
the lender as security. Thus, if Mr Jones sells on 
hire purchase the lender will want the hire purchase 
paper to stand as security in place of the machines 
sold. Neither the lender nor the borrower want to 
be put to the trouble of executing fresh documents 
on each occasion that a further advance i~ required 
by the. borrower or when further property is acquired 
by the borrower which replaces stock in trade disposed 
of. However, the law is such that filing of successive 
security instruments is necessary in each of the events 
aforementioned if the lender is to have satisfactory 
security. 

It would be open for the lender to take a 
debenture if the borrower was a co~pany and the position 
of a debenture will be considered hereunder, but apart 
from the debenture our law provides for no effective 
security device to secure further advances, property 
acquired after the date of the first advance and the 
proceeds of sale of stock in trade. 

It is possible to take a mortgage (called an 
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instrument by way of security) over the machines but 
the legislation states that the property affected by 
the mortgage must be precisely specified in the 
instrument and further states that the security will 
be void as against bona fide purchasers and 
creditors of the oorrower in respect of property 
acquired after·the date of the instrument. With 
regard to after acquired property there are some 
statutory exceptions relating to substitute machinery, 
engines, plant etc., houses·on specified land and 
livestock but these exceptions do not go far enough 
and to all intents and purposes a lender is not able 
to obtain an effective security in respect of after 
acquired property. 

With respect to rurther advances (that is, 
advances made after the date of the security instrument) 
the Legislature has recently attempted to modify the 
law so as to permit further advances being effectively 
secured by an earlier instrument over the property 
specified in that instrument but unfortunately the 
provision is quite ineffective in the context of 
this problem. 

It would be possible for the lender to obtain 
adequate security by insisting on registration of a 
new instrument each time there was a further advance. 
However, such a procedure is quite impractical. In 
the first place the listing of the security would be 
extremely tedious, especially where the security is 
over stock in trade comprised of, say, bolts of 
material. Secondly, the borrower will be most 
reluctant to have a number of instruments registered 
against his name appearing in the Mercantile Gazette. 

The Government has indicated an intention to set 
up a Development Finance Corporation and one of the 
reasons for so doing was that certain promising and 
developing commercial concerns required in the national 
interest financial support which could not be obtained 
through existing institutions. Mr Jones' business 
would presumably be a typical case. One wonders 
whether the justification for the proposed new 
institution would continue to exist if existing 
lenders could obtain a satisfactory security interest 
in stock in trade. 

Protection for Third Parties Unsatisfactory: 

Quite apart from the unsatisfactory nature of the 
security offered to the lender the position of parties 
oth~r than the borrower and the lender is also 
unsatisfactory. Thus, where a chattel mortgage is 
registered a bona fide purchaser of stock in trade 
from the borrower will take subject to the lender's 
charge. A purchaser of a piece of machinery might 
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find some months after completion of the purchase that 
a lender he has not heard of wants to seize the goods 
and sell them. There is nothing that the purchaser 
can do about it. The answer usually given is that it 
is the purchaser's own fault because the charge was 
disclosed on a public register and could have been 
discovered if a search had been made. In the context 
of· a commercial purchase of inventory in the usual 
course of business this is an utterly unrealistic 
approach. 

Even if the buyer is minded to search the register 
his protection is inadequate. Let us suppose that you 
want to buy a boat 'or lend money on the security of a 
boat. You want to make sure that the seller can give 
you unencumbered title or security. If the seller 
is a company you will have to search at the Companies 
Office of whichever centre the company was registered. 
If the seller is an individual there is no way of 
being sure of the position short of searching at each 
of the Supreme Court Registries thoughout the country. 
If you search only at Auckland you may later find to 
your sorrow that an unpaid mortgagee will seize the 
boat under an instrument registered at Whangarei. 

The rights of other creditors are defeated where 
the lender finances a borrower dealer by buying the 
dealer's stock, allowing the dealer posseSSion and 
selling it to him on hire purchase or allowing him to 
hold it on bailment. The general body of creditors 
may extend credit. to the dealer on the basis that the 
dealer holds valuable stock which gives him the 
appearance of SUbstance. The unpaid creditor sues 
the dealer and goes to levy ·execution against the stock 
only to find that it does not really belong to the 
dealer. The agreement between the dealer and the 
lender is not registered and the creditors had no 
means of checking as to whether the dealer really 
owned the stock. The execution creditor has no 
remedy against that stock, nor has the liquidator 
if the dealer is a company. If the dealer is an 
individual and goes bankrupt the Official Assignee 
may be able to take the stock for the benefit of the 
creditors, but even he will be powerless if the lender 
is a wholesaler and the stock is comprised of 
customary chattels. 

The law so stated is patently unsatisfactory but 
the means by which the law has to pe ascertained is 
even more cause for despair. Space does not permit us 
to trace in this paper the reasoning behind the 
propositions baldly stated but the reader can be 
assured that it is complex and tedious, requiring a 
degree of mental agility which we are not justified 
in demanding - even. of the legal profession. 
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Debentures: 

An argument will no doubt be advanced in reply to 
some of the points made urging that security interests 
can satisfactorily be obtained in property other than 
land provided that a debenture is taken by the lendero 
In the first place this argument acknowledges that 
there is no inherent reason why satisfactory security 
interests and chattels for the purposes of inventory 
financing cannot be obtained. With that acknowledgement 
the question must immediately be asked why it is that we 
should permit of such a security in the case of 
companies but prohibit it in the case of an individual 
or partnerships. It is difficult to think of any 
substantive reason why companies should be treated 
differently. . 

But quite apart from this objection the debenture 
as a security instrument leaves a lot to be desired. 
A debenture is said to create a floating charge which 
attaches only on the happening of a given event. 
Usually it attaches only when the borrower gets into 
difficulties. By that time of course it may be too 
late. Before the lender has notice of the fact that 
the borrower is in difficulties a buyer might have 
purchased all of the stock in trade and acquired title 
thereto, leaving a debt owing to the company which may 
not be enforceable or if enforceable leading only to 
an empty judgment. Furthermore the charge given by 
a debenture can usually be defeated by laterspecitic 
charges given over specific assets. 

One of the main difficulties with a debenture 
is that it does not give security to the lender in 
respect of further advances where the debenture 
holder has notice of a charge given to somebody else 
after the date of the debenture. The Legislature 
attempted to get over this difficulty by passing 
section 80(a) of the Property Law Act 1952.This 
section, however, is inadequate because among other 
reasons it applies only to debentures which specify 
a total principal sum to be advanced and this is quite 
impractical in the case of bank debentures and current 
account lending by suppliers and finance companies. 
In the result a debenture which secures current account 
lending can be defeated by charges given by the 
borrower prior to the time when the further advances 
are made. 

The floating charge is also defeated by judgment 
creditors and landlords distraining for rent if they 
complete their execution before the charge in the 
debenture crystallises. 

If the security given to a lender by a debenture 
is not all that the lender would like it might be 



inferred that other creditors have greater rights than 
they should be entitled to. Curiously this is not the 
case. A debenture can be used to secure a debt which 
should not be secured and to defeat the rights of 
other creditors. A floating charge given to secure 
a past advance within twelve months of winding up by 
a company insolvent at the time of its execution will 
be void as against the general body of creditors if the 
company folds within the twelve month period. The 
idea is that one creditor should not be permitted to 
obtain an unfair preference over the others by 
taking a debenture to secure his debt when the company 
is insolvent. The trouble is that the prohibition 
is easily circumvented. Astute creditors adopt one 
of two ploys. The prohibition relates only to floating 
charges so one answer is to make the debenture a fixed 
charge over as many of the assets of the company as 
prudence permits. The other tactic is to enter the 
debt owing at the time of the debenture in a current 
account and supply the debtor company with as many 
goods as possible after the granting of the debenture 
and at the same time ensure that they are paid for by. 
say, monthly remittances which do not correspond with 
any particular invoice. These payments are then 
appropriated by the creditor to the current account 
and the result is that under the rule in Clayton's 
case the debt owing at the time of taking the debenture 
is liquidated by the time of winding up. At winding 
up the debenture holder has a debt which has wholly 
arisen since the execution of the debenture and the 
general body of creditors are left lamenting. 

Moneylenders Act: 

Without doubt the most glaring legislative 
anomaly in New Zealand commercial law is the Money
lenders Act 1908. This anachronistic piece of English 
nineteenth century legislation was an attempt to 
redress the balance between loan sharks with three-ball 
signs on the street and the gulliable Mr John Public 
whose education had been stinted by employment in a 
cotton mill from the tender age of 12. But because of 
the wide definition of 'moneylender' contained in the 
Act it applies today to commercial loans between 
reputable finance companies and substantial companies 
under the control of sophisticated and intelligent 
management. The raison d'etre of the legislation no 
longer exists, at least inasmuch as it applies to 
loans to companies. Some of the consequences are quite 
appalling and if the writer sounds· a little bitter it 
is because the legal profession, particularly those 
members acting for finance companies, bears the brunt 
of the criticism of the commercial community when its 
desires and objects are frustrated by legal advice 
to the effect that the transaction cannot be done in 
the w,ay it is required to be done J or cannot be done 
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To take but a few of the examples of the irksome 
and senseless restrictions contained in the Act will 
suffice to make the point. Progress payment loans 
cannot be safely made by a finance company. It is a 
legitimate and proper function for finance companies 
to provide interim finance to enable a company to, 
say, construct a building. It is essential in such a 
lending transaction that the money be made available 
by a number of instalments as the building progresses 
and the builder calls for progress payments. The 
normal procedure adopted by institutions which are 
outside the provisions of the Moneylenders Act 1s to 
have the mortgage expressed to secure, say. £50,000 
to be advanced by such instalments and at such times 
as the borrower may require subject to the lender being 
satisfied that there is adequate security for the 
further advances. The Moneylenders Act requires j 

however, that prior to the money being lent or the 
security being given a memorandum of contract must be 
executed by the borrower, containing all the terms of 
the loan including the date of the loan. By virtue 
of the Acts Interpretation Act it is possible to 
read "date" in the plural, but in the light of a recent 
Court of Appeal decision it would be most dangerous 
to assume that the term "date" meant a date to be 
fixed by the parties in accordance with a formulaG 

By the very nature of a progress payment loan 
the dates on which the further advances will be re
quired cannot be set out at the time the mortgage is 
given. It is therefore. impossible to comply with the 
terms of the Act and the finance company cannot safely 
proceed with a progress payment loan because under the 
provisions of the Act failure to conform therewith 
results in an unenforceable obligation to repay_ 

For similar reasons a variation of a moneylending 
transaction is impossible. It may be, for example, 
that the borrower wishes to have the term of his loan 
extended for, say, one year. If the finance company 
Simply agrees to this it finishes up with an unenforce
able loan. When it comes to enforcing the loan the 
borrower is able to say that there is no memorandum 
of contract in respect of the varied loan, or if there 
was a further memorandum executed at the time of 
variation, that that memorandum was not executed prior 
to the security being given. 

To take another instance where the unsuspecting 
finance company can find itself 1n trouble, consider 
the case where Mr Jones duly executes a proper 
memorandum of contract and borrows £1,000 on the 
security of a speculation house purchase. Two months 
later he sells to Mr Smith, another speculator, subject 
to the mortgage but wi t.hout reference to the finance 
company. Mr Sm1 th ti~· .": up payments to the! \ nance 
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company but shortly thereafter he defaults. The finance 
company goes to sell the property under the powers of 
sale in the mortgage only to be confronted by the 
argument that the loan is unenforceable against Smith 
because he did not sign a memorandum of contract 
before the security was given. 

The traps in the Act are legion. As has already 
been pOinted out if the parties wish to vary the terms 
of the deal during the currency of the loan a complete 
set of fresh documents must be executed. This in 
itself is bad enough but the problems by no means end 
at that point. It may be that the lender has agreed 
to extend the terms" but that the prevailing interest 
rates have gone up and that the extended term will 
therefore be at a slightly higher rate of interest. 
If the original loan is not at that time due for re
payment it is arguable that the fresh set of documents 
will be void if they simply state the new interest rate. 
If the original loan still had another year to run at 
the rate of, say, 8% and the new loan is to be for an 
identical amount for a period of 3 years at 9% it is 
arguable that the lender is getting a bonus, in that 
for the unexpired portion of one year he is getting 
an interest rate which is higher than "the rate the 
borrower is legally obliged to pay for that year. To 
the extent that the new rate exceeds the old rate 
for a period of a year there is a bonus for the lender 
and because of the peculiar definition of the term 
ninterest" which may be incorporated in our Act from 
the English Act, this bonus may be termed "interest" 
under the Statute and the new memorandum if it 
quotes the interest\rate at 9% may be void and the 
repayment of the new' loan unenforceable by the 
lender. 

It is true that the rigour of the Act has been 
ameliorated to some extent by a provision Which 
empowers the Court to validate the transaction notwith
standing a technical breach of " the requirements of the 
Statute. This provision is, however, of little 
comfort to the lender. In the first place it might 
entail protracted litigation with an uncertain outcome 
and in the second place even though the transaction 
may be validated the lender may by that time have lost 
his security. It is not clear whether the validation 
operates retrospectively and by an analogy with holdings 
of the Court in other fields it is quite probable that 
it does not. Thus, a loan documel1ted in 1964 and void 
for some technical breach of the requirements of the 
Statute may be validated by application to the Court 
in 1966 when the defect becomes apparent~ By that 
time it might be too late. The borrower might have 
disposed of the security and the result of the 
validation will simply be that the lender can enforce 
repayment from the borrower but that the lender has 
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no security to enforce the loan. Furthermore, if 
the validation is not retrospective the lender will 
lose ,his interest on the loan from the date thereof 
until the date of validation. 

The Act requires that a memorandum of the terms 
of the contract of loan be signed by the borrower 
which contains all the terms of the contract. Among 
the terms of the memorandum of contract of loan is a 
term requiring the borrower to give security which 
will in the usual case be either a mortgage of land, 
a debenture or an instrument by way of security. 
Each of these security documents contains a number of 
terms and obligations which the borrower must comply 
with. Thus, for example, it might be a term of the 
mortgage that the borrower repaint the house which 
constitutes the security at least once every five 
years. The security document will contain a number 
of like obligations designed to protect the security. 

Logically, each of the obligations contained in 
the security documents must be considered a term or 
condition of the contract of loan and must therefore 
be set out in the memorandum in order to comply with 
the Statute. Similarly, the provisions implied by 
statute in various security documents must also be 
included. In the result, lenders are obliged to draw 
a memorandum which is an exceedingly complex document. 
It should have annexed thereto and forming part of 
the memorandum the actual security documents and a 
transcript of the implied statutory provisions. Thus, 
in the simple case of a husband and wife borrowing 

£500 on the security of their house there will need to 
be three ,memoranda of contract, a copy each for~the 
borrowers and a copy for the lender, each of which 
has annexed thereto a copy of the mortgage, the 
implied terms and, usually, a bankers order. This 
memorandum is executed by the borrowers and immediately 
thereafter they execute the actual security documents. 
Because the memorandum must contain all the terms of 
the contract it must of course specify the date on 
which the loan is to be made. If some holdup occurs and 
the loan moneys cannot be advanced on the date named 
in the memorandum all the documents will have to be 
retyped and re-executed. 

The complexity of the memorandum defeats the 
object of the Act. One of the purposes of the Act 
was to provide a simple memorandum of the terms of the 
loan which the borrower could consider before he 
bound himself by signing the security and taking the 
money. But in practice the memorandum is usually 
signed contemporaneously with the security documents 
and because of its length and complexity borrowers 
rarely read it before signing. It is just one further 
document which has to be signed. It therefore fai Is 
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utterly in its object of informing the borrower before 
he binds himself of the terms of the transaction and 
affording him the opportunity to reconsider it. 

There is a great deal of uncertainty as to the 
type of transactions which are affected by the Act. 
A moneylender is defined as every person whose 
business is that of moneylending or who advertises 
or announces himself or holds himself out in any way 
as carrying on that business. There are certain 
exclusions from this definition and by virtue of those 
exclusions banks and insurance companies are not 
affected by the Act. Throughout the country there 
are hundreds of estates handled by solicitors which 
invest their funds by making private loans on first 
or second mortgages. Are these estates carrying on 
the business of moneylending? The fact that a 
similar ~uestion was recently taken to a Court of 
Appeal indicates that the point is open to argument. 
If such estates were held to be moneylenders there 
would be literally thousands of loans throughout New 
Zealand which would be unenforceable. 

The types of transactions covered are also 
difficult to define. It has been held that the 
discounting of hire purchase paper does not amount 
to moneylending but on the other hand the purchase 
of cash orders has been held to be covered by the Acto 
There is a very real question as to whether commercial 
floor plan financing may amount to moneylending and 
there are a number of commercial transactions entered 
into every day where there is real doubt as to whether 
or not a moneylending deal is concluded. 

Amendment to the Act is urgently required and it 
is suggested that the provisions thereof should have 
no application to loans to companies or to loans to 
individuals where the amount already exceeds £1,000 
or to any lending transaction with an individual, 
regardless of the amount, where there is a solicitor 
acting for the borrower. This may be the most that 
is politically acceptable but it is suggested that the 
Act should, ideally, be repealed in toto and replaced 
by an Act which requires registration of moneylenders 
and empowers the appropriate authorities to revoke 
the licences to operate 'if the particular activities 
of a moneylender are unconscionable. 

The Case for Reform: 

It has been necessary in this paper to examine but 
a few of the matters in our commercial law which 
requi~e the attention of the Legislature. The topics 
covered have been disparate and isolated. The case 
for r~form rests not Just on those 1tems specifically 
referred to but on a host of others t embracing not or. 
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the law of sales and the law relating to finance but 
also the law as to banking, negotiable instruments and 
contracts of carriage 0 Within the law of sales and 
financing itself the case for reform rests not on 
the items mentioned in this paper but on a host of 
others within those fields. It would be an immense 
task for this country to embark on a comprehensive 
revision of its commercial law if it was to undertake 
a review without the guidance of a comprehensive code 
enacted in another jurisdiction. No such code has 
been produced within the Commonwealth but fortunately 
we are provided with a magnificent example of what 
can be done. 

The Uniform Commercial Code: 

The United States is a common law jurisdiction j 

that is to say the laws regulating life in general in 
the United States are sub~tantially the same as the 
laws which regulate us in New Zealand. There is in 
fact little more dissimilarity between the law of the 
State of Illinois and the law of New Zealand than 
there is between the law of New Zealand and the law 
of Australia. American law is based on English law 
in exactly the same way that our law is so basedo Up 
until the 1950's American commercial law was very 
similar to our own and phe statutes governing the 
same were closely modelled on tbe English Statutes 
which we have followed. 

Just before the War, businessmen in New York 
indicated real concern over the state of commercial 
law in that jurisdiction. The parallel between the 
law of that jurisdiction at that time and the law of 
New Zealand now is startlingly similar and the 
defects complained of by the commercial community in the 
United States are substantially the same kind of 
defects we now suffer. An ambitious programme was 
embarked upon with a view to embodying the whole of the 
commercial law which had hitherto been splattered over 
a multitude of sources into one comprehensive code 
which not only consolidated the law but amended it so 
that it furthered rather than defeated tha reasonable 
expectations of the commercial community. The 
magnitude of the project was such that aome fifteen 
years passed before the Uniform Commercial Code was 
first enacted. During that period the Code had been 
drafted and redrafted, refined, changed, discussed and 
debated at almost inordinate lengths. 

Of particular significance is the part which the 
commercial community played in the promulgation of the 
Code. Bankers and their associations, Chambers of 
Commerce and like commercial bodies were not only 
consulted in during the development of the Code but 
Ti layed a very llHportant part",in formulating its con-
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30 of the States of the United States and it is 
confidently expected by promoters that enactment in the 
remaining States will be effected within a few years o 

The Code is divided into 9 parts. The first part 
deals with general principles of construction and 
interpretation and the remaining parts deal with sales, 
commercial paper (that is, negotiable instruments and 
the ltke), bank deposits and collections, letters of 
credit, bulk sale transactions (that is sales effected 
to defeat creditors), warehouse receipts, bills of 
lading and other documents of title, investment 
securities and finally the secured transactions. 

It is interesting to note the way in which some of 
the problems mentioned in this paper are dealt with 
under the Code. Thus the concept of privity of con
tract be~ween consumer and manufacturer is expressly 
modified so that the retail sellers warranty extends 
to members of the buyers family and the case law permi ts 
actions by consumers against manufacturers. The 
unhappy commercial buyer is given the right to call for 
an assurance of performance from the seller and if it is 
not forthcoming he can regard the contract as repudiated 
and is free to buy elsewhere. . 

The "exemption clauses which deprive consumers of 
protection in our jurisdiction are dealt with by 
providing that words or conduct relevant to the creation 
of an express warranty and words or conduct intended to 
negative or limit.a warranty shall be construed wherever 
reasonable as consistent wi th each other and, by and 
large, negation or limitation of warranties is inoper
ative to the extent that such a construction is unreason
able. The Code protects Ita buyer from unstipulated and 
unbargained language of disclaimer by denying effe·ct to 
such language when inconsistent with the language of 
express warranty and permitting the exclusion of implied 
warranties only by conspicuous language or other circum
stances which protect the buyer from surprise". It 
will be remembered that the buyer's right of rejection 
of goods under our Statute depends on the technical 
distinction between condition and warranty and the 
technical issue as to whether the property has passed. 
The Code simply provides that if the goods on tender or 
delivery fail in any respect to conform to the contract 
the buyer may reject the whole or accept the whole or 
accept any commercial unit or units and reject the rest. 

The 'firm offer' problem 1s dealt with in the Code 
by a provision which states that an offer by a merchant 
to buy or sell goods in a signed writing which by its 
terms gives assurance that it will be held open is not 
recoverable for lack of consideration during the time 
stated. 
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With regard to security instruments Article 9 of 
the Code deals comprehensively with the law relating to 
lending on the security of chattels and does so in a 
comprehensive fashion which is in no way dependent on 
the particular form that the borrowing takes, that is 
to say, it matters not whether the form of security is 
a chattel mortgage, a consignment plan, a conditional 
sale agreement, a pledge or an assignment by way of 
mortgage. The distinctions are not drawn on formal 
lines but rather between the different types of property 
which constitute the security. The Article, therefore, 
has particular provisions which relate to accounts and 
contract rights and others which relate to such items 
as chattel paper, general intangibles, consumer goods, 
equipment, farm products and stock in trade. 

One of the problems mentioned with regard to our 
Chattels Transfer Act was the requirement that the 
chattels charged should a~l be specifically described 
and it was indicated how impractical this was, when the 
security was, say, stock in trade. Our Act also 
requires successive filing of documents when further 
property to be subject to the charge is later acquired 
by the borrower. The Code requires only that a general 
description of the type of goods covered be given and 
no successiv.e filing is required to afford protection. 
All that is required under the Code is a finan'cing 
statement signed by the borrower and lender which gives 
an address. for the parties and contains a statement 
indicating the types or describing generally the items 
of the property- charged or to be charged. Thus, the 
secured property can effectbrely secure later advances 
and an effective security interest can be obtained in 
after acquired property. Except as to consumer goods 
the fact that after acquired property ~s to be secured 
is disclosed in the filed statement and third parties 
are therefore protected. 

Equally important is a provision which ensures that 
the security attaches to the proceeds of sale of items 
covered in the security agreement. If the security 
agreement is expressed to cover 50 sewing machines and 
the borrower sells the sewing machines proceeds may 
constitute cash, a debt, a tradein or goods taken in 
exchange. The lender's security interest attaches to 
those proceeds and if the proceeds are used to purchase 
further stock the security interest attaches to the new 
sewing machines purchased to replace those sold. The 
rights of third parties are protected by prOVisions which 
ensure that buyers in the ordinary course of business 
take free of the security interest and that other 
creditors are protected against security instruments 
which are not filed and available for inspection. 

By comp,arison with a debenture the Code provides a 
security which is available whether or not the bort~ower 
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is a company and provides further that the charge is at 
all times crystallised over the assets comprised in the 
agreement. The priority of competing claims of pur
chasers and subsequent charges and creditors is dealt 
witn in a simple and logical fashion without recourse 
to the artificial concept of crystallisation. 

The emphasis throughout the Code is on ce-,;:rnercial 
practice and cause of dealing while imposing on over
id1ng obligation of good faith in the performance or 
enforcement of any contract or duty. It represents 
a tremendous advance. 

Reoommendations: 

In a word, the trouble with our commercial law is 
that it has failed to move with the times. The changes 
which have been effected have been passed in a piecemeal 
fashion and the result is a confusing patchwork. The 
tendency seems to be to let well alone and to act in the 
legislative field only when the raw spots become un
bearable. This is akin to leaving the patient with his 
pains and ailments until he is on his deathbed and then 
patching him up to enable him to survive, but only just. 
The result has been to bring the law discredit in the 
commercial community and to leave the legal profession 
to take the brunt of the expressed dis-satisfaction. 

This paper recommends the adoption of the Uniform 
Commercial Code with such deviations as are required 
by local conditions. The course of commercial dealing 
in the United States and New Zealand is similar, at 
least in those areas to which the Code pertains and 
there is no reason why it should no~be adopted in this 
country, notwithstanding that it would depart from 
English precedents. We have been slaves for too long 
to English initiative or lack of it! For reasons of 
history we have tended to confine our legal horizons to 
the United Kingdom. The time is well past when we 
should have recognised that the leading and most progres
sive common law jurisdictions are found in the United 
States. Mainly by virtue of their wealth of experience 
and the extent of their resources they are enabled to 
embark on programmes of law reform which are beyond the 
capabilities of law reformers in the United Kingdom. 
They have the added advantage of being free from the 
judicial straitjacket of slavish adherence to precedent. 
They have had the benefit of a diversity of holdings of 
Courts in 50 state jurisdictions aod academics 
have been thereby offered the opportunity of choosing 
those lines of development which hold the most promise. 
The Uniform Commercial Code is a result of the advan
tages which the Americans enjoy. 
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We are now provided with an opportunity of 
capitalising on the most thoroughly scrutinised and 
carefully prepared Code known in recent legal history. 
The need for reform is pressing and what would other
wise be a colossal task is by virtue of the Code a task 
which is manageable within New Zealand resources. 

It is the writer's view that this Conference should 
recommend to the Minister of Justice that machinery be 
set up to examine the Uniform Commercial Code and in 
particular Articles 2 and 9 thereof with a view to their 
enactment in New Zealand, with such changes and modifi
cations as may be required by local conditions. It is 
the writer's further view that this Conference should 
recommend the repeal of the f.'loneylenders Act or its 
modification along the lines suggested in this paper. 

C.J. Fernyhough 




