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this Court would be justified in following a later 
decision of the House of Lords in preference to an 
earlier conflicting decision of the Privy Council, 
and particularly so if the House had discussed the 
Privy Council decision and had pointed out in what 
respect it was of an opinion that the Board had 
erred. But even so, that course would only be 
justified if, the case involved only principles 
of English law, which admittedly are part of the law 
of New Zealand and there are no relevant differentiating 
local circumstances. "26 

We may regard the decision in Suisse Atlantique as an invitation 
to apply the rigid contractual principles of last century; I trust we 
shall do nothing of the sort. Suisse Atlantique seems to provide 
something for everybody, certainly somethIng for those who would 
uphold the binding force of the exemption clause and in just as good 
measure for those who consider that by a liberal interpretation of 
the canons of construction that it should be deprived of its effect. 
Some commentators have hailed Suisse Atlantique with enthusiasm, 
proclaiming that it sounds the death knell of the doctrine of 
fundamental breach but, perhaps it is significant that up to the time 
of writing little interest in the case has been shown outside England 
and no comment on it has appeared in United States legal literature. 

B. The Law Relating to Sale of Goods in New Zealand 

Consideration must now be given to the ordinary sale of goods 
transaction, hire purchase agreements and guarantees. The Sale of 
Goods Act provides authority for the u~e of exclusion clauses to 
free a seller from implied conditions. 7 However, the current 
exclusion clause does not stop at implied conditions, it purports to 
exclude express representations and terms of the contract. If the 
Courts take the view that express representations and terms in the 
contract can be effectively excluded, the buyer of defective goods is 
in a sorry plight because once more in s. 13 (3) the Sale of Goods 
Act makes things impossible for the disappointed buyer. Section 13 
(3) provides that if property has passed to the buyer in specific 
goods or if he has accepted goods or part thereof, he has lost his 
right to reject and get back what he has paid; he has to treat the 
breach of any condition as a breach of warranty. This section is quite 
unjust. A buyer rightfully expects to be able to return goods which 
are entirely unsuited to his purpose. He is not competent to decide 
whether he has got a valid claim for damages and,if the purchase price 
is a moderate amount, it just does not make sense for him to employ 
a solicitor to advise him and take proceedings in Court on the chance 
of being able to get some compensation from the seller. Section 13 
(3) above is strengthened in its vicious impact by the rule that 
property in specific goods passes at the time of the making of the 
contract, and that itis quite irrelevant whether the buyer has paid 
or received deliver~ so that he can examine the goods and determine if 
they are suitable. 2 Section 37 which provides that a buyer is deemed 
to have accepted goods when he does any act after delivery inconsistent 
with the seller's ownership, puts the buyer in the position of having 
accepted goods if he has handed them to somebody else for examination 

26 [1962] N.Z.L.R. 878, 901, 902. 
27 Sale of Goods Act 1908, s. 18. 
28 ~., s. 36. 
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LAW REFORM 

Law reform for the sake of reform is unacceptable. It is a very 
scientific matter which needs tremendous research before it can be 
successfully carried to a conclusion. The starting point of this 
research must inevitably be to discover the reasons why a particular 
law was passed, and what the social conditions were at the time when 
it was passed. From that point it is necessary to consider each 
amendment that has been made to the law since its initiation. Again 
the amendments have to be studied to see whether an amendment was 
brought about by a change in the social conditions or by reason of 
the fact that the law was inadequate in carrying out the original 
purpose in some particular aspect. The process has to be repeated 
until all the amendments and the reasons for them and the social 
conditions existing at th~ time have been discovered. The next step 
is to examine the existing social conditions and to see whether there 
has been any change since the last amendment was made. Having 
ascertained all these things, it is then necessary to examine similar 
legislation in other countries, again discovering whether the social 
conditions in those other countries are the same as exist in this 
country. Much of our legislative reform in the past has been what 
has been commonly known as "scissors and paste" Acts. That is to say, 
because England has seen fit to amend a particular statute, New 
Zealand has followed by taking the amendment and pasting into its own 
statute. This in itself is not a proper method of reforming the law, 
as the conditions in England are not necessarily the same as in this 
country at the time of such amendment, and it always must be borne 
in mind that New Zealand was a country that was originally founded 
for certain purposes, in particular it was primarily an agricultural 
country which is now developing secondary industries. All these 
things have to be very carefully studied before law reform can be 
efficiently and properly carried out. 

This research work must not be carried out by lawyers alone, for 
the simple reason that lawyers see only a very small portion of the 
cases that occur with regard to any particular law, and have no 
knowledge of the vast number of cases that are never considered by 
lawyers. The team, therefore,must also consist of practical persons 
who from day to day deal with particular branches of the application 
of the law. Su~h people have a far greater knowledge of the existing 
defects in the law than anyone with a purely academic approach, such 
as lawyers, sociologists or similar persons. 

Law reform must be a team effort where every side and angle and 
facet of the law in the day to day relationship between persons in 
the country are examined, so that the law may deal with the general 
situation in an efficient manner. 

Above all, law reform must avoid "tinkering" with the existing 
law for the sake of overcoming a particular case or cases. No truer 
statement has ever been made than that hard cases make bad law. 

c. P. Hutchinson 




