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made a marked advance. Products liability has tended to remain a 
confined corner of the law of negligence with its own special rules 
rather like the law of occupier's liability was until attempts to 
rationalize it were made by the judiciary and finally by the 
legislature • 

In at least two respects the rules enunciated by Lord Atkin and· 
developed in later cases still deny recovery to the victim of a 
defective product where the simple application of his neighbour 
formulation, his general princj,ple of reasonable foreseeability, 
would allow the injured plaintiff to succeed: 

(i) If an intermediate examination is probable the manufact
urer escapesi liability. Yet it must surely be arguable 
that the manufacturer would reasonably foresee that if 

(11 ) 

he is negligent and produces a de fecti ve product, injury 
may result. On normal principles if the plaintiff 
carelessly fails to inspect and discover the defect 
caused by another' 5 failure to take. reasonable care he 
now recovers damages reduced for contributory negligence. 
If it is an intermediate party who fails in the sphere 
of inspection then one might expect that the respon
sibility will be apportioned between him and the 
negligent manufacturer. But as the law stands in both 
these cases the manufacturer is under no duty to the 
victim of the defect. 

Although the position is not clear, there is high 
authority - in Grant v. Australian Knittin~ Mills Ltd. 26 
and London GravIii'f"ITock Co. Ltd. v. Horton I .- for the 
view that knowledge of the defect on the part of the 
plaintiff defeats the claim. Such a position seems 
clearly wrong in principle. If a manufacturer should 
foresee injury from any negligence on his part -
particularly where there is no intermediate examination 
contempla.ted which is likely to reveal the defect and 
deter the co~sumer - he should be regarded as in breach 
of a duty of care. Knowledge of the danger unless it 
amounts to volenti non fit injuria is not generally a 
bar to a claim in negligence but only a factor in 
contributory negligence. The criticism and legis.lative 
reversal of the decision in London Graving Dock Co. Ltd. 
v. Horton making knowledge of the danger a complete bar 
in the"OCcupier's liability field suggests that it should 
not be applied in other fields. 

The American Approach to the Subject 

To endeavour to summarise the American law of products 
liability would be to attempt the impossible. Not only are there 
fifty different jurisdictions to contend wi th but the law has 
developed so rapidly that even American commentators find

8
it 

difficult to state the law with any degree of certainty.2 For 
these reasons I propose to examine briefly the law of products 

Ibid.~ 105. 
~lJ A.C. 737, 750. 
Literally hundreds of articles have been written on the subject. 
See, ~., the list cited in 69 Yale L.J. 1099, 1100 (1960). 
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THE VALIDITY OF THE EXCLUSION CLAUSE IN SALES OF GOODS 

A. Freedom of Contract - The Seller's Divine Right? 

The purpose of this article is to show that it would be a 
negation of justice for our Courts to be so influenced by the 
judgments in Council of the City of SYdnet v. West l in the High Court 
of Australia and the obIter dIcta of the ords-or-Appeal in Suisse 
Atlantique Societe d'Armement Maritime S.A. v. Rotterdamsche-xoreri 
Centrale2 as to uphold exclusIonS clauses in sales of goods on the 
grounds of sanctity and freedom of contract. In particular it is 
proposed to show that a comprehensive exclusion Clause, if enforced 
in a cash sale, may leave a buyer of shoddy, unsuitable and even 
dangerous goods without a remedy in New Zealand Courts, already 
shackled by an out-moded Sale of Goods Act; that buyers under hire 
purchase J being without bargaining power, can be held to ransom by 
such a clause, that exclusion clauses disguised as guarantees, far 
f,rom giving a buyer additional protection, I take away the buyer's 
basic rights - a state of affairs only too evident in the captive 
car market of this country. Finally it will be submitted that our 
l~w with regard to the exclusion ofa seller's contractual obligations 
lags far behind that of other countries of far wider/commercial 
interests and experience. 

Tradition, indoctrination from one generation to the next, the 
old hypocritical shibboleths, all play their part and shadow the 
simple question, viz., 'did the buyer have any choice and was the 
se ller fair'? No. we are to re-enthrone the doctrine of caveat 
emptor. 4 Once again there is to be "sanctity of contract~edom 
of contract", "the Courts are not to make bargains", "the law must 
be certain", "contracts shall be enforced to prevent disappointment 
of we 11 founded expectations". In the age of the dictated or standard 
contract we need to be in no doubt whose expectations will be well 
founded. The "Imperial perspective", the viewpoint of the law maker, 
is to prevail over consumer perspective. 

Dicey in Law and Public inion in En land said that the 
prinCiple of free om of contract ten e 0 e an end 50 remorse less ly 
pursued that the individual was "in danger of parting by the very 
contract he is allowed to make with all real freedom". 5 

How revolutionary the provision of the Louisiana Code would appear 
in this milieu, i.e., that the test for a warranty was: would the 
buyer, irhe11'ad known of the defect, still have bought the product?6 

Justice Frankfurter in United States v. Bethlehem Steel Corpor
ation7 protesting that the nation, aithough in a state of war, was 
being held to ransom for supplies of steel because the circumstances 
of the case did not fit into "a neatly carved pigeon-hole in the law 
of contracts", stated: 

1 (1965 - 1966) 39 A.L.J.R. 323. 
2 [1966] 2 W.L.R. 944 (H.L.). 
3 Exclusion clauses are frequently referred to as exemption or 

exception clauses. 
4 Caveat emptor - let the buyer beware. 
5 (2nd. ed., 1914), 142. 
6 La. Civ. Code, Arts. 2520, 2531, 2545. 
7 315 N.S. 289, 326 (1942). 
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"But is there any principle which is more familiar or more 
firmly embedded in the history of Anglo-American law than 
the basic doctrine that the Courts will not permit them
selves to be u,sed as instruments of inequity and injustice? 
Does any principle in our law have more universal 
application than the doctrine that Courts will enforce 
transactions in which the relative positions of the parties 
in such that one has unconscionably taken advantage of the 
necessi ties of the other?1I 

Lord Denning in British Movietonews v. London and District 
C1nemas Ltd., said that it the day has gone when we can excuse an 
unforeseen injustice by saying to the sufferer 'It is your own folly. 
You ought not to have passed that form of words. You ought to have 
put in a clause to protect yourself.' We no longer credit a party 
with the foresi.ght of a prophet or his lawyer with the draughtsmanship 
of a Chalmers ll

• H 

The Final Report of the Committee on Consumer Protection9 
presented to the U.K. Parliament by the President of the Board of 
Trade stated: 

426. "We now turn to the main criticism of the law of sale 
of goods, namely the ease and frequency with which vendors 
and manufacturers of goods exclude the operation of the 
statutory conditions and warranties by provisions in 
guarantee cards or other contractual do cume'nts ••• ". 

427. "The first aspect of the problem requiring notice 
is whether the practice is widespread. The answer is 
that it is universal in the motor vehicle trade, and 
general in respect of electrical and mechanical' 
appliances •••• We feel compelled to view the practice 
as a general threat to consumer interests in the sense 
that heavy and irrecoverable loss may fallon the con
sumer who is unlucky enough to get a defective article." 

This year (1966) the English Law Commission and the Scottish Law 
Commission have set up a joint working party to consider: 

"What restraints, if any, should be imposed on the freedom 
to rely upon contractual provisions exempting from or 
restricting liability for negligence or any other liability 
that would otherwise be incurred, having regard to the 
protection of consumers of goods and users of services." 

In recent years much has been heard of "the wind of change" in 
international and political circles; in the business world there has 
been a complete transforma~ion, hand craft has been replaced by mass 
manufacture, the individual has been replaced by the all powerful 
trade aSSOCiation, personal reputation has been replaced by intensive 
advertiSing, examination of goods has become impossible through 
elaborate packaging, testing has become impossible through technical 
complexity, the word of the seller has been replaced by the dictated 
trade group contract. Yet it is suggested that we should return to 
the simple principles of contract, which, probably, were of doubtful 
validity in the harsh cruel a~ in which they were conceived. The 
housewife with her automatic washer, rinser and spin dryer is to be 

8 
9 

[1951] 1 K.B. 190~ 202. 
H.M.S.O. Crnnd. 17til. 

21 
22 
23 

24 
25 
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(b) The examination which is anticipated is such as 
ought reasonably to reveal the defect21 and 

(c) It would not be contemplated that a consumer 
dis~~vering the danger would\incur the risk of 
it. 

(4) The duty Lord Atkin spoke of was to use care in the 
preparation and putting up of products. In accordance with this 
expression of the content of the duty, liability has been imposed 
on manufacturer~ not only for defects in their own manufacturing 
process but also for negligence in 

(a) Faillngadequately to check or insQect the component 
part made by another manufacturer2j 

(b) Failing to gi~e proper instructions for the use of 
the product. 2 

(5) One of the most important practical facets in holding 
manufacturers liable for defects in their products has been the 
principle of res i~sa lo~uitur. Provided there 1s not a 
SUbstantial lIkeli ood t at the defect causing the injury 1s due 
to extraneous causes outside the manufacturer's control, the 
defect will itself be evidence of negligence in the manufacture 
and it is then for the manufacturer to show that there was no 
absence of reasonable care. Thus in Grant v. Australian Knitting 
Mills Ltd. 2, the presence of the chemrcar-irritant In the pants 
wa.s regarded as sufficient evidence of negligence. The res ipsa 
principle of course is particularly important in this context as 
the cause of the defect will often be difficult if not impossible 
to ascertain. Without the defect being itself evidence of 
negligence proof of negligence would be extremely difficult; with 
it the manufacturer has a very difficult assignment to disprove 
negligence. 

The period since the decision in Dono~hue v. Stevenson has 
seen a great development in the law of neg Igence generally. In 
addition to providing a rule as to manufacturer's liability Lord 
Atkin enunciated the general principle of reasonable foresee
ability of injury as the test of the existence of a duty of care. 
And this prinCiple has since been used as the guiding light or 
inspiration for new duties in particular cases. There has been 
a general tendency to assimilate particular rules for different 
classes of case to the general test of reasonable foreseeability. 
The legislature in New Zealand and England has - in the field of 
occupier's liability - even taken a hand in this process. 

Viewed agains t this general deve lopment ·the prinCiples 
governing a manufacturer's liability for his products have not 

Grant v. Australian Knitting Mills Ltd. [1936] A.C. 8S·(p.c.). 
~npy v. SupplIes & Transport Co. Ltd. [1950] 2 K.B. 374. 

ac herson v. BuIck Motor Co. 217 N.Y. 382. III N.E. 1050 (1916) 
referred to with approval In Donoghue v. Stevenson [1932] A.C. 
562. 
Grant v. coo~er McDougall & Robertson Ltd. [1940] N.Z.L.R. 947. 
TI9jb] A.C. 5 (P.C.). 



12 

, The 'products' mentioned by Lord Atkin in Donoghue v. 
'-Stevenson are not confined to food and drinkj,pants, hai~-dye, 

kIosks, motor cars, lifts, designs and possibly tombstones are 
included. As stated in Clerk & Lindsell on Tortsl~ "the list is 
neither exhaustive 'nor closed". 

I used the words 'dangerous substances' earlier in this sub
heading. The concept of 'dangerous' in this and other torts has 
been so widened as practically to lose any really distinctive 
meaning. As Professor W.G. Friedmann has said: 

"No article' or substance is in itself either dangerous 
or non-dangerous: the conduct, circumstances, and 
relations of the parties concerned determine whether 
it has become dangerous 'in a particular instance. At 
most the presumption is stronger in the case of some 
artic~es than of others, byt it all resolves itself 
into a question of care."lb. 

2. The Developments in the Commonwealth since Dono'ghue v. Stevenson 

Cases since Donoghue v. Stevenson on the liability of the 
manuf'acturer have adopted as the basic rule the classic 
formulation of the prinCiple of manufacturer's liability 
enunciated by Lord Atkin. In the in~erpretation of it in 
Commonwealth countries there have however been several develop
ments affecting the responsibility of the manufacturer. 

(1) The protection of the rule has been extended to cover 
not only consumers and users but others within the vicinity of 
its probable use sUlh as the pedestrian injured through a defect! 
in a motor vehicle. 7 

(2) Lord Atkin's requirement th~t the product should be 
intended to reach the consumer in the form it left the 
manufacturer has not been insisted on in any strict sense. It 
has been syfficient that the product would retain all its material 
features.l~ In the New Zealand case of Grant v. Cooper McDougall 
& Robertson Ltd. 19 the manufacturer was ~liab1e although the . 
product was mIxed, as intended. with another article. 

(3) Lord Atkin's rule imposed only where there was no 
reasonable possibility of intermediate examinat.ion. Subsequent 
cases however have narrowed the scope of this restriction by 
imposing liability unless: 

(a) The intermediate examination is not merely 
possible but is probable or should reasonably 
be anticipated20 and 

15 Clerk & Lindsell on Torts (12th ed., A. L. Armitage 1961) ,414, 
Para. 158. 

16 W.G. Friedmann, Social Insurance and the Principles of Tort 
Liability, 63 Harv. L. Rev. 241, 244 (1949). 

17 Stennett, v. Hancock [1939] 2 All E.R. 578. 
18 Grant v. AustralIan Knitting Mills Ltd. [1936] A.Q. 85 (P.C;). 
19 ~] N.Z.t.R. 941. . 
20 Herschtal v. Stewart & Arden Ltd. [1940] 1 K.B. 155, 172; 

Hase1dIne v. t.A. Daw & Son Ltd. [1941] 2 K.B. 343, 363, 379. 
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gi ven back her cauldron on the wood stove and her wash board I 

It is appropriate to consider the social climate in, which a 
number of so called basic principles of contract were evolved. The 
Courts were aware of the merchants' improved status, his need of 
security and his importance in "this nation of shopkeepers",lO but the 
view was strongly held that ~ large section of the population was a 
lower form of life with a limited right to existence and certainly with 
no rights to security of possession. 

, Thus Baron Ellenborough, the Lord Chief Justice of England in the 
early nineteenth century, was distinguished in commercial law and also 
administered with equanimity the sadistic law of his times when over 
two' hundred offences, most of them minor, were punishable by death. 
When, as matter of humanity, the penalty of death was abrogated in 
minor offences against property,11 in favour of flogging followed by 
transportation for life in circumstances of appalling horror, the 
Chief Justice's desC'I'iption of this new penalty was "a summer's 
excursion, in an easy migration to a happier and bet~er climate". 

These judges who attached so much to a rigid insistence on 
contract seemed devoid of any recognition of the individual's basic 
economic, physical and spiritual rights. It is contended that to 
ignore entirely the gross disparity between the bargaining power, if 
not the knowledge and intelligence of the seller and consumer, to fail 
to make laws in conformity with the entirely different type of 
merchandise being marketed today, is to fall back into, a type of 
economic barbarism which finds some parallel in the phYSical savagery 
inflicted by the Courts from whose decision came many of the concepts 
used as justification for the unfair contract practice of today. 

However, it is not surprising that the Jud~s of the High Court 
of Australia in the West case 12 and the Lords of Appeal in the Suisse 
Atlantique case13 ca!!iQ fqr a reconSideration of the use of th-e----
doctrine of fundamental breach as a counter to the use of the exclusion 
clause in the dicta~edcontract~ Sel~ctive resciSSion, Singling out of 
one clause in a contract and declaring this clause would have no effect 
but that the rest'of the contract was binding, was questionable 
practice. ~o also was the growing tendency to treat all breaches of 
conditions l in contracts as fundamental breach and to consider the 
seriousness of the breach rather than whether the exclusion clause 
was making what had been definitely prOmised, illusory. It appears 
that today when adequate education is available, everyone should be 
able to understand the law in the sale of goods contract. It is wrong 
for it to be treated as the preserve of lawyers and academic 
commentators. Neither businessmen nor the consuming public should be 
called on to understand the diffe~nce between substantive rules of 
law and the rules of construction nor to distinguish between funda
mental breach and breach of the fundamental term •. If breach of a 
particular term is so serious as to justify the other party in 

,repudiating the contract why should any contracting party have to make, 
a distinction when in the Suisse Atlantique case it was stated that 

10 Napoleon I s gibe. 
11 Sentence of death without benefit of \Clergy could be imposed for 

damaging a shrub., . 
12 (1965 - 1966) 39 A.L.J.R. 323. 
13 [1966] 2 W.L.R. 944 (H.L.). 
14 Major terms of the contract, breach of whichlentitles the other 

party to rescind. 
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fundamental breach covered these three concepts: 

1. Performance totally different from that contemplated by 
the contract. 

2. Breach entitling the injured party to terminate the contract. 

3. Repudiatory conduct evidencing an intention by the wrongdoer 
no longer to be bound. 

However it must be admitted that in recent years fundamental 
breach has appeared in many guises with unpredictable results for all 
concerned - even affirmation of the contract by continued use of the 
goods after knowledge of the defects did not preclude the buyer from 
recovering the price 01:' damages. 

In Charterhouse Credit Co. v. TSS ly15 the supply of a car with a 
defective back axle costing l40 to £ to repair was held to be a 
fundamental breach nullifying any protection given by the exclusion 
clause and making it possible for the bu~er to recover damages although 
the car had been in his possession from April until October. 

Likewise "the earlier Court of Appeal decision in Yeoman Credit 
Ltd. v. ~16 appeared to invite rather indiscriminate use of the 
doctrine of fundamental breach. Here a buyer under a hire purchase 
agreement including "the usual exclusion clause found when he first 
took the car away that it took one and a half hours to travel three to 
four miles and that it had such a series of defects that made it 
unroadworthy and unsafe. Nevertheless the buyer kept the car for 
almost four months and paid some instalments, meanwhile trying in vain 
to get the vendor to repair the car. ~inally he rejected it and claimed 
back moneys paid on the basis of total failure of consideration. It 
was held that although there was not a total failure of consideration 
as the contract was one of hire (hire purchase) the breach by the 
vendor was nevertheless continuous, and although the buyer could not 
recover the moneys he had paid he was entitled to dama~es of £100, 
the amount it would have cost to put the car into good repair. Both 
of the cases above show a marked extension in the application of the 
doctrine; formerly, for the doctrine to apply there had to be a 
failure to supply the contract goods, but in these cases defective 
condition or quality was held to be fundamental breach. Surely the 
law becomes "curiouser and curiouser" when a person can return a car 
and then be paid the amount it would have cost to put it into repair 
had he kept it. 

In neither the Suisse Atlantique case nor the West case are the 
facts relevant to sales of goods, but the dicta therein are important 
insofar as they give a critical review of the cases on vlhich the 
doctrine of fundamental breach is based, and suggest limitations to 
its application in cases which have arisen out of the use of exclusion 
clauses. In the first case the dispute arose through the action of 
the charterers of a ship who found it advantageous to curtail a number 
of sailings and simply pay the reduced amount provided for lay days 
which was set out in the form of an agreed damages clause. The House 
rejected the contention of the ship owners that the failure to use 
the ship to its full capacity was a fundamental breach of contract 
although they conceded it was repudiatory conduct which would have 
entitled the ship owners to repudiate the charter party and the 
exclusion (agreed damages clause) contained therein; on the other hand, 

15 [1963] 2 W.L.R. 1168; [1963] 2 All E.R. 432. 
16 [1962] 2 Q.B. 508; [1961] 2 All E.R. 281. 
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In the field of manufacturers' negligence, this case disposes 
of the rule that contractual liability of A to B excludes tort 
liabili ty of A to C. Simultaneously, it introduces the posi ti ve 
principle that for manufacturers of dange~ous substances any 
potential consumer is a "neighbour" to whom a duty of care is 
owed by the manufacturer with corresponding liability for 
negligence in the manufacture of the product. It seems however, 
that this duty is now modified .and it is not essential there 
should be no reasonable possibility (or probability)9 of inter
mediate examination as long as the article is intended by the 
manufacturer to reach the ultimate consumer in the state in which 
it left him. lO This was decided in Grant v. Australian Knitting 
Millsll where is was stated that: -----

"The decision in Donoghue's case did not depend on the 
bottle being stoppered and sealed: the essential point 
in this regard was that the article should reach the 
consumer subject to the same defect as it had when it 
left the manufacturer. ,,12 

This case extended the liability of manufacturers to harm caused 
by independent contractors, where, as in many modern industries, 
the process of manufacture is apportioned~ A doctor contracted 
dermatitis from vloollen underwear he had purchased and in whicn 
a chemical sulphite irritant had remained. Not only was the 
manufacturer of the finished product held liable for a defect 
which might have been caused by an independent contractor, but 
also, by the application of the maxim 'res ipsa loquitur', the 
onus of proof was in effect shifted to the defendant: it was for 
the manufacturer to show that a cause outside nis sphere of 
responsibility had intervened: the Privy Council said: 

"The appellant is not required to lay his finger on 
the exact person in all the chain who \'1as responsible, 
or to specify what ne did wrong: negligence is found 
as a matter of inference from the existence of the 
de fe cts taken in connection with all the known 
circumstances." 13 

Two years later came the much criticised decision of Daniels & 
Daniels v. R. White & Sons Ltd. & Tarbard14 where a 'fooloroof' 
process for filling lemonade bottles was held to rebut evidence 
of negligence resulting from the poisoning of a consumer through 
carbolic acid contained in a bottle which had been subjected to 
this process. The Court went to great lengths to show the 
contractual relationship with the retailer. 

9 Paine v. Colne Valley ElectriCity Supply Co. Ltd. [1938] 4 All 
~803, 808, per Goddard L.J. 

10 See Charlesworth on Negligence (4th ed., R.A. Percy 1962), 357, 
Para. 792. 

11 [1936] A.C. 85 (P.C.). 
12 Ibid., 106, per Lord Wright delivering the advice of the Privy 

Council. 
13 Ibid. 101. 
14 TI938j 4 All E.R. 258. 
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In order to succeed therefore the plaintiffs would have to base their 
claim on tortious principles. The vital role of the law of torts in 
this type of case is therefore quite apparent. 

Having made these general observations I intend to divide the subject 
as follows: 

(1) The princigles enunciated in the clusic cue ot Donoghue v. 
Stevenson. b 

(2) The developments since this decision in the law of the 
Commonwealth. 

(3) The American approach ,to the subject. 

(4) What of the future? Reference will be made, inter alia, to: 

~a) Reasonable foresight. 

(b) The arguments pro and contra strict liability. 

(c) ~ability for defects in the product resulting in 
economic loss rather than injury to persons or 
property. 

Cd) The Hedley Byrne 7 principle as affecting advertis
ing of products. 

1. Donoghue v. Stevens·on 

In 1928 a Miss M'Alister, later Mrs DonoghUe, was "shouted" 
an ice-cream and a bottle of ginger beer by a friend in Glasgow. 
Departing from good manners.· she poured the ginger b·eer over the 
ice-cream and when eating this unpalatable mess observed in the 
remaining contents of the bottle, a decomposed snail. She 
suffered shock and gastro-enteritis. After winning the first 
round in Court on the basis that the manufactured goods had been 
exposed to a risk of contamination and this was a wrong for which 
the defendant was liable, Mrs Donoghue had to meet an appeal 
which was allowed. Proceeding in forma pauperis to the House of 
Lords. plaintiff won her case by a majority of three to two. 
There was obviously no ccntract between the manufacturer and Mrs 
Donoghue; liability was founded in negligence and Lord Atkin 
stated the manufacturer's duty as follows: 

itA manufacturer of produc'ts, which he sells in such a 
form as to show that he intends them to reach the 
ultimate consumer in the form. in which·they left him 
with no reasonable possibility of intermediate 
examination. and with the knowledge that the absence 
of reasonable care in the preparation or putting up 
of the products tlill result in an injury to the 
consumer's lite or property, owes a dut:y: to the 
consumer to talte that reasonable care. n"H 

6 [1932]A.C. 562. 
T [1964] A.C. 465. 
8 [1932] A.C. 562. 599. 
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the House regarded the failure of the sh1p owners to reacind the con
tract as affirmation by conduct and that the consequences of such 
affirmation of the contract were that the whole contract, including 
the exclusion clause, still remained binding.· 

This was a clear rejection of any selective ri&ht of reaciaaion of 
the exclusion clause. Either the whole contract was to be ended or 
.the whole contract, including the exclusion clawse,. would remain 
binding. The writer of this paper sees no objection to the enforce
ment of an agreed damages clause which defines the- allocation of risk, 
especially where both parties are competently advised and under no 
bargaining disability through lack of money. 

The Lords were critical of but did not' .overrule the cases 
supporting the view that there was a rule of aubstantive law to the 
effect that no matter how comprehensive were the terms of an exclusion 
clause it would not protect a party reaponsible for fundamental breach 
of contract. But the necessity of providing relief against an 
unconscionable clause for a customer with no bargaining power was 
recognized. Lord Reid said: 

"But this rule appears to treat all cases allke. There is 
no indication in the recent cases that the Courts are to 
consider whether the exemption ia fair in all the circum
stances or is harsh and unconscionable or whether it was 
freely agreed by the customer."17 

The view of Pearson L.J. in U.G.S. Finance Ltd. v. National 
Mortgage Bank of Greece and National Bank or Greece, S.A. was accepted. 
vIz. 

"I think there is a rule of construction that normally 
an exception or exclusion clause or similar provision 
in a contract should be construed as not to apply to a 
situation created by "'1 fundamental breach ot contract. 
This is not an independent rule of law imposed by the 
Court on the parties willy-nilly in disregard of their 
contractual intention. On the contrary it is a rule of 
construction based on ·the presumed intention of the 

. contracting parties."18 

In the writer's view this is not rejection of the doctrine of 
fundamental breach; it is an invi tatian to the Courts to adopt a 
different approach - treatIng the doctrine as a ~le of construction 
in a gross default situation leaves the Courts considerable ground for 
manoeuvre. particularly as it recognized that a.q exclusion of l1abil1 ty 
clause is a feature of the ill;>osed standard cont"ract and that accord
ingly it should be construed strictly against the person responsible 
for it. Lord Upjohn said: 

"Wide words of an exclusion clause which taken in isolation 
would bear one meaning must be so construed as to give 
business efficacy to the contract and the presumed intention 
of the parties on the footing that both parties are intending 
to carry out the contract fundamentally." 

Repeated reference was made by the Lords to what is generally 
called the main purpose rule. a classic atatement of which is found in 
Lord Halsbury's speech in Glynn v. Marsetaon. 

17 
18 

[1966] 2 W.L.R. 94~ .. 965 (H.L.). 
(1964) 1 Ll.L.R. 44t), 453. 
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"Looking at the whole of the instrument and seeing what 
one must regard as its main purpose. one must reject 
words. indeed whole provisions if they are inconsistent 
with what are assumed to be the main purpose of the 
contract."19 

Treating the effectiveness of an exclusion clause purely as a 
matter of construction could lead to a rather inelegant competition 
between the Courts and the draftsmen. One wonders what the position 
will be if the exclusion clause is drawn so competently that there is 
no contractual residue for a party who has at all times been bound 
and carried out his obligations in toto? 

With respect it must be said that there are contradictory, vague 
and confusing statements in the judgments, evidencing a hesitancy to 
go too far. However. the Lords were ready to concede that the factual 
situation made a great difference in the attitude to be taken to 
exemption clauses. Lord Reid said: 

"Exemption clauses differ greatly in many respects. Probably 
the most objectionable are found in the complex standard 
conditions which are so common. In the ordinary way the 
customer has no time to read them and if he did read them 
he would probably not understand them. And if he did 
understand and object to any of them he would generally 
be told he could take it or leave it. And ~f he then went 
to another supplier the result would be the same. Freedom 
of choice must surely imply some choice or room for 
bargaining."20 

1his about sums it up. Certainly a person should not be allowed 
specifically to promise to provide a particular thing with clearly 
defined attributes and then be able to claim against a person 
contractually bound to him that a subsequent clause in technical 
terms relieves him of his obligation or reduces his promise to a 
mere representation or statement of intention. Rose and Frank Co. v. 
Crompton Bros.2l is no authority for such a proposition. It is 
entirely dIfferent as none of the three parties was bound legally. 
The rigid interpretation and 11 teral enforcement of the terms of a 
contract made between a ship owner and a merchant may well be 
acceptable, but the same rigidity applied to a hire purchase agreement 
signed by a mother buying a pram may be unjust and cruel. 

Suisse Atlantique may well be the delight of law examiners for 
years to corne but its impact, in this writer's opinion, is well 
summed up in the words of one learned commentator in the Modern Law 
Review who says: 

"Nor has the Suisse Atlanti1ue contributed materially 
to the solution of oid prob ems. for support can be 
found for and against almost every controversial 
proposition on this topic which could have been advanced 
before the case. For the time being the availability 
of exception clauses in particular cases will be more 
tnan ever a matter of guess work."22 

19 [1893] A.C. 351. 357. 
20 [1966] 2 W.L.R. 944, 965 (H.L.). 
21 [1925J A.C. 445. 
22 (1966) 29 M.L.R. 556. 
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MANUFACTURERS' LIABILITY IN TORT (OR DEVELOPMENTS 

IN THE FIELD OF PRODUCTS LIABILITY) 

The scientific and technological revolution which has gathered 
momentum since World War II has been accompanied by widespread changes 
in consumer products and the introduction of a vast range of new 
products. particularly those of a chemical or pharmaceutical nature. 
With these advances there are of course benefits. but there are also 
increasing dangers to individual safety not only in the manufacturing 
process but also in the use of the finished products. There is a 
growing social concern over the incidence of unintended harm occurring 
in the use of manufactured products and that therefore behoves us from 
time to time to re-examine the principles concerning responsibility. 
In the Commonwealth Courts a pre-requisite for the responsibility of 
manufacturers in tort has been a finding of negligence on the part 
of the manufacturer. This article will discuss whether, as the range 
of products widens. there is sufficient certainty in the application 
of responsibility in contract (warranty) and tort. I doubt if any 
manufacturer in New Zealand can assume complete perfection in his 
pro~ess. Because a product may possibly have dangerous end results, 
it does not necessarily follow that the ultimate consumer can sue 
the manufacturer for making a dangerous substance: for example, 
cigarette smokers are aware of the dangers of smoking and if t~ey 
elect to continue doing so, surely that is their own business.· 
I think \'Ie would all agree with Professor Keeton. Dean of Law, 
University of Texas when he says that "liability should not be 
extended to makers for harm resulting from unavoidable injurious 
effects of highly desirable products. such as good penicillin, good 
cigarettes or good whisky".2 He goes on to say that "it 1s doubtful 
whether strict liability induces greater care than does negligence 
liability. Moreover, if strict liability does induce greater care, 
it can be argued that if will also tend to inhibit the development 
of new products. Thus. the importance of the development of new 
products may be a factor to be considered in establishing the limits 
of strict liability".3 

Let me by way of example. discuss a drug such as thal~domide. As 
Mr D.M.J. Bennett of Sydney has recently pointed out. 1 t seems 
fairly clear that in Commonwealth countries no action on behalf of 
the affected children would lie for breach of warranty against the 
manufacturers of thalidomide. Liability for bre~ch of warranty being 
strictly contractual the doctrine of privity of contract would 
effectively block any recovery. As Mr Bennett says "by no stretch 
of the imagination. could it be said that a foetus injured by a drug 
taken by its mother was in any way a purchaser of the drug or had any 
pri vity of contract with the drug manufacturer. or retai ler". 5 

1 In all four major cigarette-cancer cases fully litigated to date 
the defendant Cigarette companies were successful. See R.A. 
Wegman. Cigarettes and Health: A Legal AnalYSiS, 51 Cornell L.Q. 
678 (1966). 

2 P. Keeton, Products Liabilit~ - Some Observations About Allocation 
of Risks. 64 MIch. t. Rev. 1 29, 1333 (1966). 

3 Ibid. 
4 ~J. Bennett, The Liabill ty of the Manut'tcturers of Thalidomide 

to the Affected ChIldren. 39 Aust. t.J. 25 t 1965) • 
5 Ibid., 25t~ 
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The majority decision of the High Court of Australia in Council 
of the Cit{ of Sydney v. West23 has little relevance to the sale or 
goods as I was a case of-siflment. A ticket issued by the Council 
parking station stated that the Council did not accept any responsib
ili ty for loss ••• "however such loss be caused". Athie f persuaded 
an attendant to issue a parking ticket giving a different car number 
and then drove the respondent's car away. The attendant at the 
entrance did not notice the different car nwmber. The car was never 
recovered and the Council was held liable. The parking ticket issued 
to the respondent included this provision: "This ticket must be 
presented for time stamping and payment before taking delivery of 
the vehicle". Windeyer J. stated: 

"In this case the contract was broken because the 
appellant did not do the thing it had contracted to 4 
do in the way in which it had contracted to do it.,,2 

The interest of the case arises simply from the reasoning adopted 
by the High Court when refusing to follow the Supreme Court, which 
also decided in favour of West, but on the ground that there had been 
a fundamental breach of the contract of bailment. 

The final Court of Appeal for New Zealand is the Judicial Commit
tee of the Privy Council and New Zealand Courts are bound by its 
decisions. In Sze Hai Tong Bank Ltd. v. Rambler Cycle Co. Ltd. 25 there 
was a contract to delIver cycle parts by sea at SIngapore. The 
carriers delivered the goods to a person they knew was not entitled 
to them and without production of the bill of lading. They claimed 
that an extremely wide exclusion clause in the bill of lading protected 
them. The Privy Council based its advice first on construction of the 
contract and then on the main objects rule, finding that the shipping 
company deliberately disregarded one of the prime obligations of the 
contract and that such a fundamental breach should not be allowed to 
pass unnoticed under the cloak of a general exemption clause. 

To what extent are our Courts bound by a decision of the House of 
Lords which is the final Court of Appeal for the United Kingdom but 
not for New Zealand? 

In Corbett v. Social Security Commission (C.A.) Sir Alfred North 
referred to the duty of the Court where a later decision of the House 
of Lords was in conflict with a decision of the Judicial Committee of 
the Privy Council. He said: 

23 
24 
25 

"It is one thing for this Court to declare that Courts 
in New Zealand are free to follow a later decision of 
the House of Lords which is in conflict with an earlier 
decision of its own, for that is purely a domestic 
matter. It is altogether a different matter for this 
Court to declare, as it is asked to do, that New 
Zealand Courts should follow a later decision of the 
House of Lords in preference to an earlier conflicting 
decision of the Privy Council, for this is subject to 
the criticism that this Court would be usurping a 
function which properly belongs to the Privy Council 
itself. At the same time, I think that it may safely 
be recognised that in very exceptional Circumstances, 

(1965 - 1966} 39 A.L.J.R. 323. 
Ibid. ~ 331. 
tIg;9J A.C. 516. 
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this Court would be justified in following a later 
decision of the House of Lords in preference to an 
earlier conflicting decision of the Privy Council, 
and particularly so if the House had discussed the 
Privy Council decision and had pointed out in what 
respect it was of an opinion that the Board had 
erred. But even so, that course would only be 
justified if, the case involved only principles 
of English law, which admittedly are part of the law 
of New Zealand and there are no relevant differentiating 
local circumstances. "26 

We may regard the decision in Suisse Atlantique as an invitation 
to apply the rigid contractual principles of last century; I trust we 
shall do nothing of the sort. Suisse Atlantique seems to provide 
something for everybody, certainly somethIng for those who would 
uphold the binding force of the exemption clause and in just as good 
measure for those who consider that by a liberal interpretation of 
the canons of construction that it should be deprived of its effect. 
Some commentators have hailed Suisse Atlantique with enthusiasm, 
proclaiming that it sounds the death knell of the doctrine of 
fundamental breach but, perhaps it is significant that up to the time 
of writing little interest in the case has been shown outside England 
and no comment on it has appeared in United States legal literature. 

B. The Law Relating to Sale of Goods in New Zealand 

Consideration must now be given to the ordinary sale of goods 
transaction, hire purchase agreements and guarantees. The Sale of 
Goods Act provides authority for the u~e of exclusion clauses to 
free a seller from implied conditions. 7 However, the current 
exclusion clause does not stop at implied conditions, it purports to 
exclude express representations and terms of the contract. If the 
Courts take the view that express representations and terms in the 
contract can be effectively excluded, the buyer of defective goods is 
in a sorry plight because once more in s. 13 (3) the Sale of Goods 
Act makes things impossible for the disappointed buyer. Section 13 
(3) provides that if property has passed to the buyer in specific 
goods or if he has accepted goods or part thereof, he has lost his 
right to reject and get back what he has paid; he has to treat the 
breach of any condition as a breach of warranty. This section is quite 
unjust. A buyer rightfully expects to be able to return goods which 
are entirely unsuited to his purpose. He is not competent to decide 
whether he has got a valid claim for damages and,if the purchase price 
is a moderate amount, it just does not make sense for him to employ 
a solicitor to advise him and take proceedings in Court on the chance 
of being able to get some compensation from the seller. Section 13 
(3) above is strengthened in its vicious impact by the rule that 
property in specific goods passes at the time of the making of the 
contract, and that itis quite irrelevant whether the buyer has paid 
or received deliver~ so that he can examine the goods and determine if 
they are suitable. 2 Section 37 which provides that a buyer is deemed 
to have accepted goods when he does any act after delivery inconsistent 
with the seller's ownership, puts the buyer in the position of having 
accepted goods if he has handed them to somebody else for examination 

26 [1962] N.Z.L.R. 878, 901, 902. 
27 Sale of Goods Act 1908, s. 18. 
28 ~., s. 36. 
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LAW REFORM 

Law reform for the sake of reform is unacceptable. It is a very 
scientific matter which needs tremendous research before it can be 
successfully carried to a conclusion. The starting point of this 
research must inevitably be to discover the reasons why a particular 
law was passed, and what the social conditions were at the time when 
it was passed. From that point it is necessary to consider each 
amendment that has been made to the law since its initiation. Again 
the amendments have to be studied to see whether an amendment was 
brought about by a change in the social conditions or by reason of 
the fact that the law was inadequate in carrying out the original 
purpose in some particular aspect. The process has to be repeated 
until all the amendments and the reasons for them and the social 
conditions existing at th~ time have been discovered. The next step 
is to examine the existing social conditions and to see whether there 
has been any change since the last amendment was made. Having 
ascertained all these things, it is then necessary to examine similar 
legislation in other countries, again discovering whether the social 
conditions in those other countries are the same as exist in this 
country. Much of our legislative reform in the past has been what 
has been commonly known as "scissors and paste" Acts. That is to say, 
because England has seen fit to amend a particular statute, New 
Zealand has followed by taking the amendment and pasting into its own 
statute. This in itself is not a proper method of reforming the law, 
as the conditions in England are not necessarily the same as in this 
country at the time of such amendment, and it always must be borne 
in mind that New Zealand was a country that was originally founded 
for certain purposes, in particular it was primarily an agricultural 
country which is now developing secondary industries. All these 
things have to be very carefully studied before law reform can be 
efficiently and properly carried out. 

This research work must not be carried out by lawyers alone, for 
the simple reason that lawyers see only a very small portion of the 
cases that occur with regard to any particular law, and have no 
knowledge of the vast number of cases that are never considered by 
lawyers. The team, therefore,must also consist of practical persons 
who from day to day deal with particular branches of the application 
of the law. Su~h people have a far greater knowledge of the existing 
defects in the law than anyone with a purely academic approach, such 
as lawyers, sociologists or similar persons. 

Law reform must be a team effort where every side and angle and 
facet of the law in the day to day relationship between persons in 
the country are examined, so that the law may deal with the general 
situation in an efficient manner. 

Above all, law reform must avoid "tinkering" with the existing 
law for the sake of overcoming a particular case or cases. No truer 
statement has ever been made than that hard cases make bad law. 

c. P. Hutchinson 
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or if, for example, he has tried to effect any m1~or repair on them. 
Once the goods have been accepted, s. 13 (3) prevents him from reJect
ing them and an exclusion clause may debar the buyer from recovering 
damages. If a buyer cannot plead the doctrine ·of fundamental breach 
and exclusion clauses are to be fully effective, the hapless buyer is 
going to be without remedy against the calculated dishonesty of a 
seller. 

In a cash sale of goods the buyer may have bargaining power 
unless he is handicapped by being able to do so little business that 
he does not interest the seller one way or the other or unless the 
goods are in such short supply or are so controlled by united trade 
associations that he must buy on the seller's terms or not at all. 
But in hire purchase the buyer is asking for a credit concession and 
generally being unable to pay he must accept on the seller's terms. 
Perhaps this is why exclusion clauses are almost standard in hire 
purchase agreements. Admittedly the conditional purchase agreement 
is a sale of goods and the implied conditions under the Sale of Goods 
Act apply to the transaction. In a true hire purchase agreement (the 
bailment with an option to purchase) the buyer could well be at 
considerable pains to establish implied common law conditions to 
strengthen his case and certainly no layman could attempt this without 
experienced legal aid. It is improbable that a person who cannot find 
the money to buy the goods themselves, will be able to pay for the 
legal aid necessary to support him in his case. And, even if he does J 

there is no difficulty in devising an exclusion clause which will 
nullify any implied conditions which may be established. As will be 
seen later, other countries have found it necessary to include in 
their hire purchase acts implied conditions relating to the quality 
of the goods supplied and, more important J in many cases the parties 
cannot contract out of these implied. conditions. 

One of the most unpleasant practices to which the unsuspecting 
customer may be subjected 1s the use of the exclusion clause designed 
as a guarantee. The 4sual pattern comprises a guarantee to remedy 
certain defects which "in the opinion of the manufacturer" are 
attributable to him, i.e., the manufacturer is to be the judge in his 
own cause. However, this is not all, because frequently the 
ephemeral bene fi ts offe red by the manufacturer are made conditional 
pn the buyer signing a guarantee form which includes a comprehensive 
exclusion clause. In many trades it is fair to say that a buyer is 
giving away much more than he is getting if he complies with the 
terms of the guarantee tendered to him. The un-informed layman may 
be side-tracked by this device and believe that he must look only to 
the manufacturer for a remedy and not to the retailer. It is 
essential that the terms "guarantee" or "warranty" should have some 
real significance .that, in fact, the buyer should be getting some 
tangib Ie. enforceab Ie right agains t the manufacturer irrespective of 
the doctrine of privity. One of the recommendations made to the 
Committee on Consumer Protection (U.K.) was that the written 
description of goods as IIguaranteedll should be treated as a "trade 
description" under the Merchandise Marks law. 29 

In other countries the word guarantee is of significance. In 
the Ontario Court of Appeal it was held that a vendor of "guaranteed 
used cars" must supply a car reasonably fit for the purpose and that a 
buyer was entitled to return and recover the price paid for a 
defective car,. despite having signed a contract which excluded the 
vendor's l1abili ty for "representations. warranties, agreements or 

29 H.M.S.O. Cmnd. 1781, para. 423. 
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conditions statutory or otherwise".30 

Surely it cannot be contended that exclusion clauses masquerading 
as guarantees are to be upheld on the ground of freedom of contract 
and that a manufacturer who has very carefully devised this procedure 
should escape from the consequences of a fundamental breach of con
tract. 

C. The Law as to Sales of Goods in Other Countries 

No adequate survey of foreign law can be given in a paper of this 
type but even a rapid sampling of the law in some of the highly 
developed commercial countries will show how backward is our outlook. 
It has sometimes been claimed that New Zealand leads the world in 
legislation; if we are thinking of the law of sale of goods. we must 
be descendants of the Duke of Plaza Toro. 

In New Zealand the buyer under hire purchase has no code setting 
out implied conditions as to title. description, quality and fitness 
of the goods he is acquiring, no knowledge of the significance of the 
type of hire purchase agreement he enters into. Even if he was able 
to determine his implied rights, they would almost invariably be taken 
away from him by an exclusion clause. 

Any doubts as to equality of bargaining power and the individuals 
right of freedom of contract in New Zealand may.be judged by the battle 
which has been fought for the control of hire purchase business by 
powerful overseas interests such as Lombard Banking Limited, London 
which succeeded in taking over the New Zealand Guarantee Corporation 
Limited in 1957 and also the moves by the United Dominion.s Corporation 
(South Pacific) Limited a subsidiary of one of the biggest London hire 
pur chase fi rrns • . 

This is not the place for a comprehensive review of hire purchase 
legislation t but it is appropriate to refer to the law as to implied 
conditions and exclusion clauses in the United Kingdom and Australia. 
In the United Kingdom anyone other than the owner making represent
ations during the period of negotiation is deemed to be acting as 
agent of the owner. 3l Implied conditions and warranties provide that 
the owner shall have the right to sell the goods free of any incum
brance in favour of a third party, at the time when ownership is to 
pass; also implied are conditions of merchantable quality, reasonable 
fitness and compliance with description binding the owner whether he 
be a dealer or not.32 There is no power to exclude the conditions of 
t1 tle and de scription. The condition as to merchantable quality can 
be excluded only in the case of second hand goods or where goods are 
sold subject to certain specified defects. In any case conditions of 
fitness and description can be excluded only if the exclusion clause 
was brought to the buyer's noti ce and the e ffe ct was explained to 
him.33 

The Hire Purchase Acts 1959 - 1960 of the Australian States have 
substantially the same implied conditions and warranties for the 
protection of the consumer. Very similar restrictions on exclusion 
are imposed. 

30 McLachlan v. Horner [1937] 4 D.L.R. 188. 
31 HIre purchase-rcr-r965, s. 16 (U.K.). 
32 Hire Purchase Act 1965. SSt 17 19 (U.K.). 
33 Hire Purchase Act 1965, s. 18 (U.K.)j Lowe v. Lombank Ltd. [1960] 

1 All E.R. 611 (C.A.). --
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Deoember 7~h, 1966. 

Legal Researoh loundation Inoorporated, 
Sohool of Law, 
University ot Auokland, 
P.O. Box 2175, 
AUCKLAND, C. 1 , 

NEW ZEALAND. 

Dear Mr. Neil, 

I very much regret that political and official 
commitments will preclude me personally from accepting 
your kind invitation to attend the forthcoming Business 
Law Symposium. I shall, however, endeavour to arrange for 
an observer to attend, as you have requested, and will 
write you further as to this in due course. 

Let me say how interested I was to read the First 
Annual Report of the Foundation and especially the very 
practical programme for the second Symposium. The project 
is obviously arousing widespread interest. 

Modernization of the law requires much research and 
detailed examination and criticism of the kind in which 
you are engaged. An important aspect of this (which you 
have obviously taken fully into consideration) is the 
gaining of the co-operation and partiCipation of the 
business community, so that the views of informed laymen 
may be taken well into account. After all, the commercial 
law exists primarily in order that the transactions of men 
of business and their customers should be adequately and 
efficiently regulated. 

It is, of course, highly desirable that mercantile 
law, both in its form and substance, should be well suited 
to the needs of our communities, ensuring for the citizen 
reasonable protection and for the busineseman, reasonable 
rights and responsibilities. This involves the striking 
of a balance, fair and just from the various viewpoints. 

The studies which you have undertaken commend them
selves to me as well suited to the ends in view and likely 
to produce very useful results. I therefore await with 
interest the report of the proceedings. 

Meanwhile, permit me to express the hope that the 
Symposium will not only prove profitable, but also 
interesting and enjoyable. 

Yours faithfully, 

f \ /':-' /." 4 .... 
r; .V'C, .: . ~ I ~ --r~>./ '...-vJ 

~----.. ---\ 
ltth~nAY ~AnA~'_ 
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There is a marked difference in the development of the law 
relating to sales of goods in the United Kingdom and in the major 
European countries. We have followed the British pattern. In the 
nineteenth century the English Courts abdicated their power to control 
the validity of exclusion clauses which is still widely exercised by 
their continental counterparts and consequently resort has had to be 
made to artificial devices of interpretation as exemplified in the 
doctrine of fundamental breach. 

Two distinct methods of dealing with unconscionable or repugnant 
terms in contracts are used in the continental countries. Italy, 
Belgium and Sweden supplement the powers of the Court by fairly 
specific provisions in their legislation. In Italy, for example, 
standard conditions drafted by one party are binding on the other 
only if they are known to him at the time the contract is made. Terms 
empowering one party to withdraw from a contract must be expressly 
approved by the other in writing. The party to be bound must sign an 
acknowledgment that he has approved and also sign the contract.3~ In 
France, Germany and Austria reliance is placed primarily on the Courts, 
which can exercise a wide discretion owing to the general nature of 
the provisions in their codes. Thus the French Courts emphasi ze good 
faith between the parties and take the v.iewthat exclusion clauses 
are against ordre public or bonnes moeurs, alternatively they may 
refuse to uphold an unjust provision on the ground that they would be 
giving effect to a cause illicite. Regardless of good or bad faith 
on the part of the seller a buyer may rescind on the ground of erreur 
sur la substance.35 The judges have a right to investigate exclusion 
clauses and decide their validity in accordance with the principles 
of good faith and public policy. An invalid exclusion clause is 
treated as non-existent and has no effect on the contract.36 No 
exemption clause will be upheld to exclude contractual liability for 
faute lourde ou intentionelle {gross or intentional negligence),37 
dol {wilful ID1srepresentation)3 8 or eviction of the buyer through the 
seller's defective title.39 

The German Courts have developed a body of case law according to 
which exclusion clauses may be against public policy (boni mores). 

Generally in Western Germany an exclusion clause imposed in a 
standard contract will be treated as being contrary to public policy 
if it is imposed in the exploitation of a monopolistic position of 
the seller. Exclusion clauses are permissible only within the frame
work of ~utte sitten (public policy) and Treu und Glauben {good 
faith).4 

Anyone who has stayed in the United States knows that cinema. 
radio and television in this country frequently present an unfairly 
distorted picture of American home life and the administration of 
justice.. American law is vital and much more in step with the rapidly 
changing industrial and business world, than many of us realise. 

It is false assumption to think the Uniform Commercial Code is in 
any wayan idealistic, impracticable approach to the problems of 

34 Italian Civil Code 1942, Arts. 1341, 1342. 
35 French Civil Code, Art. 1110. 
36 Sirey 1936 1 295; 1939 1 62. 
31 Dalloz/Sirey 1955 1 161. 
38 French Civil Code. Art. 1114. 
39 French Civil Code, Art. 1629. 
40 Burgerliches Gesetzbuch 138, para. 1.2. 
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business. Forty-seven States have examined, criticised and subjected 
it to all the pressures normally exercised on proposed legislation 
affecting widely diverse interests and have adopted it. The original 
draft of the Uniform Corrunercial Code was commenced in 1940 by the 
Commissioners on Uniform State Laws and the American Law Institute 
and the final draft was ready in 1951. In its original form the 
underlying purpose, viz., fairness to all parties, order in the law 
and progress in the commercial world, and the recognition of the need 
for consume r prote ction were apparent, but wi th much of the industrial 
power of the United States centred in New York it was not surprising 
that the New York Law Revision Commission was the spear-head of an 
attack on its provisions and maintained inter alia that "a general 
prohibition of disclaimer of obligations, dIligence. reasonableness 
and care is unsound". 41 Following this and powerful pressure by other 
interested parties, the final draft of the Code when it appeared in 
1958 was rather a pale shadow of its original self. 

Prior to the adoption of the Code the leading case Fairbanks 
Morse & Co. v. Consolidated Fisheries Co.42 showed the usual method 
employed by the Courts to deal with a sweeping disclaimer (exclusion) 
clause. There was a sale of a generator described as "1-1420KVA -
1136KW 080% Power Factor, 3 phase, 60 cycle, 2,400 volts, 3 wire, 
720 R.P.M. etc." The exclusion clause disclaimed liability with 
respect to purpose, suitability or operation of the equipment. The 
United States Court of Appeals treated the technical terms of 
description as express warranties which could not be negatived by 
disclaimer. . 

The same approach is reflected in s. 2.313 of the Code which 
provides 

(1) Express warranties by the seller are created as follows: 

(b) Any description of the goods which is made part of 
the bargain creates an express warranty that the 
goods shall conform to the description. 

The Code then proceeds to resolve any conflict between the 
express warranty and warranty disclaimer clause in favour of the 
express warranty. Section 2.316 provides that where an express 
warranty under s. 2.313 cannot be construed as consistent with a 
warranty exclusion clause, the exclusion clause is inoperative. 

The official comment sets out the purpose of s. 2.316 clearly: 

"It seeks to protect a buyer from unexpected and unbargained 
language of disclaimer by denying effect to such language 
when inconsistent with language of express warranty and 
permitting the exclusion of implied warranties only by 
conspicuous language or other circumstances which protect 
the buyer from surprise." 

In L. & N. Sales Co. v. Little Brown Jug Inc. 43 the seller of 
whisky measures whICh proved to be unfIt for the purpose was not 
protected by the stipulation that they \t:ere sold "without any express 

41 
42 
43 

N. Y. Leg. Doc. 65" 23 (1956). 
(1951) 190 F. 2d ~17. 
12 Pa. D. & C. 2d 469 (1957). 
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HOUSE OF LORDS. 

S.W.I. 

21st November, 1966 

As one of the Patrons of the Legal Research 

Foundation, I am very glad of an opportunity to send my 

good wishes to the Business Law Symposium to be held at 

Auckland University in February 1967. 

It is vital to the economy of any free country 

that it should have a fair and efficient commercial law, 

properly related to the real needs of the time. We in 

Britain are doing what we can to improve our own business 

law. I am sure that the Business Law Symposium will be 

a valuable contribution to the same process in New Zealand. 

, 
.~ /.' '-"" 
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or implied warranties unless written hereon at the date of purchase". 

Section 2.316 is reinforced by the very important "uncons cionab le" 
s. 2.302. This empowers the Court to refuse to enforce an unconscion
able contract or to enforce the contract without the unconscionable 
clause or to so limit the application of the unconscionable clause as 
to avoid any unconscionable result. 

Finally s. 1.203 imposes an obligation of good taith in the 
performance or e'ntorcement of any contract. good taith being defined 
as "hones~y in fact". 

The sections referred to give the Courts considerable scope for 
imposing warranty liability and this is supplemented by the strict 
liability in tort without privity of contract which the Courts are 
ready to impose on the manufacturer. Thus in Baxter v. Ford Motor 
Co.4~ the manufacturer was held liable on the ground that It had 
made express representations by stating in distributed advertising 
material that the windscreens of its motor cars were "shatterproof". In 
Hennin~sen v. Bloomfield Motors Inc. 45 the tort character of the 
implIe warranty of reasonable fItness for the purpose was predominant, 
and the contract disclaimer of practically all liability in the 
standard motor car guarantee was no 'defence to the car manufacturer 
where the wife of the purchaser from the manufacturer's agent was 
injured through defective steering gear. 46 

D. Proposed Interim Amendments 

A French jurist has stated that no contract is "worthy of respect 
unless the ~arties to it are in relations not only of liberty but of 
equality".47 Control of individuals by monopolies whether by dictated 
contracts or other means removes the competitive element trom 
business resulting in diminished efficiency with a consequent wastage 
of our social resources. 

In the writer's view it is hypocrisy to justify a repugnant 
exclusion clause in the name of freedom of contract. 

This type of freedom of contract and laisseZ-faire must not be 
Ood-given rights of a liw~ted section of the communIty. In New Zealand 
our statutes relating to sales of goods are more ot a hindrance than a 
help to our Courts. and lag far behind those ot the main commercial 
nations in the world. Amending legislation is a time consuming process 
and, furthermore. legislators can be put under strong pressure by 
influential and wealthy trading interests and much. that was robust and 
well conceived, may emerge as an unrecognizable shadow. The Courts 
are free and it is in the Courts that the weak 'and the oppressed must 
know that they will receive justice. Are the Courts then to be caught 
up in academic hair-splitting and technicality and blind themselves 

44 168 Wash. 456; 12 P. 2d 409 affirmed on rehearing 168 Wash. 465; 
15 P. 2 d 1118 (1932). 

45 32 N.J. 358; 161 A. 2d 69 (1960). 
46 The writer gratefully acknowledges the help he has received, from 

Protessor Diamond, University ot London, Professor Kahn-Freund, 
Protessor of Comparative Law Oxtord University and Protessor Sher 
of Stantord Uni verai ty in the preparation ot the summary of 
foreign law. , 

47 Charmont V. 7, Modern Leg~l Philosophy Series, 110, s. 83. 
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to the obvious and true intention of the bargain? ... A,re they to 
reinforce the party who parades ~is precise promise and then purports 
to destroy it by technical obscurity not understood by the other party? 
If it is just that the buyer of defective goods should lose his rights 
to reject and recover what he has paid under,s. 13 (3) of the Sale of 
Goods Act 1908 and also lose any right to compensation th~ough the 
operation of an exclusion clause, then certainly let us have an end 
of the doctrine of fundamental breach. 

The law as to all sales of goods must balance the interests of 
both producer and consumer, it must be moulded to conform with the 
completely changed type of goods and methods of packaging and 
marketing; and, above all, it must be readily understood by all as 
well as providing the Courts with clear authority to do natural 
justice. As a buyer may be Willing to accept limited rights in ,retum 
for a price concession, the use of exclusion clauses in a manner that 
is not oppressive or deceptive should be permitted. The writer cannot 
1n this paper deal with necessary amendments to the Sale of GOOds

4
Act 

nor outline the provisions to be embodied in a Hire Purchase Act, 8 
but submits that an interim approach to the present problems relating 
to the sale of new (not second hand) goods could be made on the 
following lines: 

(a) Implied conditions as to title, compliance with express 
terms of identification and merchantable quality, should, 
apply to all forms of hire purchase, with the proviso that 
there was to be no power of contracting- out by either the 
original seller or his assignee. 

(b) Section 13 (3) of the Sale of Goods Act 1908 should 
either be repealed or redrafted to be in accord with 
page 20 Rule 1 (the passing of propery in specif1 c 
goods at the time the contract is made), s. 36 (right 
of examination - particularly as many goods cannot be 
examined at the time of purchase owing to their 
complicated nature or the method of packaging), and 
s. 31 providing for acceptance (when some act 
inconsistent with the ownership of the seller is done 
by the buyer afte r de li very) • 

(c) That if a manufac'turer either in advertising. packaging 
or by any other means designed to reach the consumer. 
states that he "guarantees" or "warrants" the 
description.quality or fitness for, the purpose of goods. 
such undertaking shall be binding on him irrespective of 
privity ,of contract. 

(d) That no undertaking by a manufacturer or other seller of 
goods purporting to guarantee or warrant the description, 
quality or fitness of goods shall be coupled with or 
qualified by an exclusion clause of whatsoever kind. 

(e) That subject to clause' (a) above where a seller wishes 
to modify his liability. an exclusion clause in a 
standard form must be used, such clause to set out in 
express terms the exact implied conditions to be excluded 
and not to purport to exclude representations or express 
terms. 

48 See [1964] N.Z.L.J. 323 - 321, 312 - 318, 415 - 422, 444 - 448; 
[1965] 38 - 44. 
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(t) That such exclusion clause should appear at the top ot 
the agreement and be signed by the buyer. 

The writer of this paper is no starry-eyed idealist with a vision 
ot a Utopia in which the" toolish and the reckless can make 
irresponsible bargains without rear o.t the consequences. He does 
believe that the law should be the servant ot the people and a true 
reflection of the age in which they live. Certain forms ot exclusion 
clause, e.g., limiting times tor making claims, limiting the amount of 
damages, excluding liabil1 ty tor specifiC and probable defects are 
clearly understandable and tair in the ordinary conduct ot business. 
It is not even the clause made conspicuous by small pr1nt, 1t 1s the 
clause couched in such wide and technical terms that 1ts tull 
s1gniticance cannot be grasped, the guarantee meaningless tor want ot 
conSideration, the exclus10n clause disguised as a guarante~ Which 
are so objectionable. No adequate and lasting solution is to be tound 
in the str1ct app11cation ot the rules ot construction or by an over
generous interpretation ot the doctrine ot fundamental breach. 
Remedial legislation must take considerable time; when it is formulated 
may we hope that following the American and European pattern the Courts 
will be given wide discretionary powers. In the meantime leave the 
Courts at liberty to use the tew impertect weapons still available to 
make men honour their wordj do not prostrate them to reinforce the 
oppression and cynical deception so otten evident in the dictated 
contract. 

W.C.S. Leys 




