
ance reserved the right to enter and work and to say that 
compensation should be paid in all cases where there was 
a surface occupier of lands entered for mining purposes. 
(62) This policy is continued today (63) and is generally 
accepted for its fairne s s, with the added protection that 
the compensation tribunal can also impose conditions on 
the place and method of entry so as to minimise surface dis
turbance. I find the clas sification in the New Zealand Bill 
based on the vagaries of the wording of reservation clauses 
in mineral grants to be an unwarranted recognition of prop
erty rights, It might appeal to Soames Forsyth that the 
owner of the surface from whose title the right to enter and 
work minerals has not been reserved by the Crown along 
with the minerals should be in a preferred position over 
his neighbour who owns the surface but has had the right to 
enter and work reserved from his title as well as the min
erals some many years in the past, but the proposition does 
not appeal to Canadian farmers and ranchers and is not 
likely to appeal to New Zealand dairymen and sheep farmers. 
Nor is it particularly defensible in law, for this claim to 
preferentialtreatment is not supported by consideration un
less New Zealanders habitually investigate the status of the 
right to enter and work minerals when they buy land and 
pay a higher price if the right to enter and work minerals 
has not been reserved. This preferred position is not 
insignificant. The land will not even be open for mining 
without the consent of the surface owner where the right to 
enter and work has not been reserved by the Crown along 
with the minerals. (64) Therefore, by refusing consent, 
he can protect his surface use, subject to an elaborate 
procedure under clause 36 whereby the Minister can declare 
the land to be open without consent. Even when he consents 
to having his land opened for mining or it is opened by the 
Minister this preferred surface owner is given added pro
tection under clause 64 when a mining licence is applied 
for. He is given the right to specify the conditions under 
which mining is to proceed so as to prevent or reduce in
jury to the land and so as to ensure restoration of the sur
face after mining is completed, and a hearing by the Mag
istrate should these conditions be considered unreasonable 
by the licensee. In my opinion, more of this kind of pro
tection should be given to al1 surface owners and occupiers, 
and the distinction based on the status of the right to enter 
and work minerals should be abolished. 
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FINANCING ASPECTS OF MINING 

By K. H. McMahon, Senior Partner, Kenneth H. McMahon 
& Partners Pty. Ltd., Mining Consultants, Sydney. 

INTRODUCTION 

New Zealand and Australia have, of course, always had 
much in common. Lately encouraging signs have been seen 
in New Zealand suggesting the possibility of a rapid increase 
in tempo in the exploration and development of mineral and 
petroleum occurrences. 

During the past decade, great oil and mineral discoveries 
in Australia have changed the whole economy of the country 
particularly when related to a population of only 12,000,000. 
In the unpopulated northern 40% of Australia over one thou
sand million dol1ars has been spent in the past 5 years. 
In the next 3 years in Australia, known mining developments 
will require over 400 million dollars per annum - more 
than a quarter of all Australian industrial spending. 

In the past decade, we have learnt much on the financing 
aspects of mining and those problems associated with them. 
It is possible that in the next decade New Zealand and New 
Zealanders could experience a similar mining boom and, 
relative to the country's population, financing problems 
might even prove greater. However, such problems are 
minor compared with the great benefits stemming from a 
mining boom. 

GOVERNMENT PARTICIPATION/INCENTIVES. 

It has been demonstrated around the world that mining 
offers developing countries the best chance of a fast econ
omic growth .. 

Governments recognising this do well to offer incent-
ives to the industry, Australia is an example where Govern
ment taxation incentives and more direct subsidies have 
indeed helped spark off the boom that the country is ex
periencing to-day. Unfortunately, in Australia there are 
signs that the goose may be killed before it truly lays the 
golden egg. Further, it should be realised that the rail-
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roads, ports, powe r and the like that follow mineral dis
coveries often benefit other segments of the community as 
well as the country as a whole, and any taxation benefits 
available to the mining industry should surely be expanded 
to cover these as well. 

Perhaps, the most difficult formula facing any Govern
ment in the context of a mining boom is that of degree of 
freedom for overseas participation and freedom for over
seas countries to move out profits. On the one hand any 
country wishes to retain the maximum equity, on the other 
hand this must not be such that overseas participation is 
not attracted. Australia has found, as will New Zealand 
if major mineral discoveries are made, that local capital 
does not come near meeting requirements. In fact, in 
Australia it is doubtful whether anything like half of the 
total capital requirements 'are available from within the 
country. This should cause little worry as there is ample 
precedent that as a country becomes more affluent, it can 
and does buy back its natural resources. 

A co-operative government must plough back some of 
the extracted royalty revenues into assisting in the financ
ing of infrastructure costs. Otherwise the wealth created 
by venturesome mining projects can so easily be dissipated 
in "non-mining" areas. Often this can develop into a 
political situation. 

There is a need for close co-operation and planning 
between government and mining developers to ensure that 
the advantag~s of infrastructure are of-benefit regionally. 

In Australia, we are ve ry much aware of the part 
played by Mr. Charles Court, Minister for Industrial Dev
elopment in We ste rn Australia. Mr. Court and his depart
ment, through sensible and practical negotiations, have 
virtually played the role of a catalyst whereby both mining 
companies and his State have mutually benefited. He 
greatly helped projects such as Hamersley, Goldsworthy 
Mt. Newman and Robe River come to fruition. Capital 
undertakings there are in excess of $1, OOOmillion dollars. 

1. am, on- balance, against direct government partici
pation financially but that, perhaps, is a personal thing. 
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geophysical and geochemical techniques with mechanized 
equipment and aircraft as the means of transportation. I 
believe there is no doubt that this form of tenure is the key 
to a modern mining industry in New Zealand, and if I were 
to advocate any changes in the privileges it confers, these 
changes would be towards liberalisation of the right to con
vert the exploration licence into a mining licence. But in 
the context of competing land uses, I wish to express two 
cautions. The fir st caution is against as surning that a 
geophysical or a geochemical survey such as may be auth
orised under clause 44 (apparently whether or not a mining 
privilege has been granted), or may be carried out by an 
exploration or prospecting licensee, is merely a cursory 
use of the land with little tangible evidence afterwards that 
an entry has been made. The logistics of modern explor
ation require great mobility of men and equipment. Instead 
of the traditional digger on mule or horseback, today's 
prospecting team will comprise half a dozen vehicles carry
ing portable drills, test laboratories, housing and supplies 
making track by bulldozer through valley and forest in geo
metric pattern. I have already alluded to the fact that 
seismic exploration, which is a form of ~,eophysical survey, 
accounts for more cutting of the forest in Alberta than do 
the pulp and paper and the lumber industries. Nor can this 
cutting be deviated to respect stream or lake or wildlife 
habitat because the interpretative techology requires that 
the surveys be run on straight lines at regular intervals. 
The se cond caution is against as suming that exploration 
licences can be granted and yet the power be retained of 
refusing mining licences, should refusal be necessary, 
to protect other land uses such as parks or reserves. 
Once a licence has been granted and a substantial explor
ation investment made, it is extremely difficult for a govern
ment to deny the grant of mining privileges claimed by the 
licens 2e. 
(b) The Mi~eral Title Classification. 

In the western provincesof Canada the legislators were 
faced very early with the fact that private mineral owner
ship and the right to win and work were haphazardly dist
ributed owing to the fortuitous circumstances as to when 
the land was first settled and whether it was acquired by 
the original homesteads as Crown land, railway land, 
or Hudsons I Bay CODlpany Land. The decision made in 
the early coal mining regulations was to ignore the histor
ical accident of whether or not the original mineral sever-
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surface. In other words, owners of sand and gravel free 
to sell in competition with each other may well charge lower 
prices than the amounts they will claim and receive by way 
of compensation for surface rights when sand and gravel 
are treated as minerals. 

So far my criticisms with respect to entry and working 
privileges have been limited to conflicts with private inter
ests in land Now I wish to comment about conflicts be
tween mining and public use s of the land. National parks 
in Canada are sacrosanct as natural preserves for future 
as well as present generations. (56) No prospecting or 
mining is allowed. The policy of the New Zealand Bill is 
to tolerate mining in national parks and in other public re
serves provided the government authority administering the 
park or the reserve gives consent. (57) Such an authority 
is entrusted with deciding whether the benefits of public 
use as a park or reserve outweigh the deterioration that 
these areas will suffer if mining proceeds. In Canada I 
would have reservations about such a system of protection 
for parks and reserves. The Ministry of Lands usually 
has junior status in Cabinet where conflicts between Min
isters are decided. Ranging alongside the Minister of 
Mines who wants to open a park for an exploration licence 
will be the Minister of Finance, thinking about revenues and 
balance of payments, and the Minister of Labour, thinking 
about wages and employment. In Canada, and in the 
United States as well, conservationists insist at the very 
least on public hearings in cases where established parks 
or reserves are to be placed in jeopardy. 

My last comments about competing land uses will refer 
to the exploration licence. This licence may be granted 
over land whether or not it is open for mining or subject 
to existing mining privileges, (58) the only restriction being 
that in the case of a national park the Minister of Lands 
must consent. (59) It confers exploration privileges that 
can be exercised without a surface owner I s consent except 
in the case of a house or garden site, etc, and without the 
consent of the holder of an existing mining privilege unle s s 
the latter is actually prospecting or mining. (60) It leads 
to prospecting licences and thence to mining licences. (61) 
It is the disposition that gives a mining company tenure of 
a sufficiently large area (up to 200 square miles) to justify 
the undertaking of large scale exploration using modern 
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RETURN EXPECTED ON CAPITAL 

There are few more speculative enterprises than ex
ploring for minerals and petroleum. Even after discovery 
and development one must class many forms of mining as 
a high risk industry and hence expect higher relative returns. 

It is difficult to set abs olute figure s, but in a small mine 
with volatile metal prices, one might expect to require a 
life of at least 10 year s with return of capital plus at least 
20% per annum over the life of the mine. On a larger mining 
project with long term fixed contracts, this figure might be 
lowered somewhat but even so, returns from mining must 
always be expected to be higher than those required from 
other forrns of industry. 

There is an urgent need for higher gearing in the debtl 
equity ratio, and at the same time a careful examination 
should be made for the possible interest rate fluctuation 
during the financing period. If this aspect is not taken 
into consideration it could have dire results on the avail
ability of working capital during the early stages of the 
ope rations, and in certain situations could kill the project. 

The stability of a country certainly to some extent must 
dictate the required speed of return desirability. However, 
as there are few, if any, more stable countries than New 
Zealand, this need hardly be taken into account. 

DEGREE OF VERTICAL INTERGRATION. 

From the often very large cash flows from mining stern 
funds for other industry. 

There are many examples of this around the world but 
we must always remeITIber that we have to crawl before we 
can walk. For example, if Hamersley' had been required 
to build a steel industry before instead of after producing 
raw iron ore, the project might have been set back decades. 

In spite of belief to the contrary, often the major profit 
is to be made by mining ore and shipping in its raw form 
or as concentrates rather than refining and fabrication of 
end products. 
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While vertical intergration must be kept in mind in 
assessing the financing requirements of a new mineral 
deposit, the exercise should not be clouded by worrying 
too much about potential vertical intergration in the future. 
It is difficult enough to bring a mine into production with
out complicating the situation until such time as operations 
are proceding smoothly. 

FINANCING TECHNIQUES. 

Distinction should be made between:-

(a) Exploration. 

As mentioned earlier, explorers are the real risk takers 
and certainly require incentives especially if the going gets 
tough as it has in petroleum exploration in Australia with 
funds used all being of the equity type. Then it is very 
necessary that taxation and mining legislation must be help
ful or else it becomes almost impossible to persuade the 
general public to invest in this high risk/high return sector. 

The major axiom in exploration financing is to s pend the 
least for maximum information gradually expending incre
asing amounts as and when confidence increases. It is 
certainly better to risk losing something worthwhile than 
to "flog a dead horse", however tempting this may be. 
This is so in spite of examples of subsequent success by 
another group on that particular deposit. 

(b) Development. 

Developmentof proven ore bodies can be costly but loan 
finance can and should be made available locally through thE. 
banking system. This i" being done in Australia where such 
loan finance .is refinanced through the Australian Resources 
Development Bank which organisation in turn borrows from 
the public both at horne and abroad. This has meant less 
reliance on overseas finance and greater equity held in 
Australian hands. 

There are many sources of loan finance around the world 
to-day for natural resource development, particularly in 
stable countrie s. It often require s an equity "kicker II but 
it is there. In fact, should one find a worthwhile mineral 
deposit, finance need not be the major problem but rathf'r 
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statutory rights of entry and uses of privately owned sur
face lands for prospecting, mining, drilling and pipelining, 
but in recent years these rights have been modified to give 
the expropriation tribunal the power not only to determine 
compensation but also to define in advance the time and 
place of entry and the rnethod of operations, and even, in 
some cases, whether entry should be authorised at all. 
I venture to say that the privileges of entering and working 
on privately owned surface land given by the New Zealand 
Bill, without consent or an authorising order, would not 
be acceptable in Canadian jurisdiction today. I also venture 
to say that my sense of property would be less offended by 
a general expropriation of mineral rights in favour of the 
Crown without compensation as has been done in the Aust
ralian states and in New Zealand with respect to petroleum 
than it is by the right given by the Bill to take minerals in 
specific cases. Where owners are now producing their 
minerals, they could be given mining licences. 

One last comment will complete my consideration of 
the entry and working provisions of the Bill as they com
pete with use and occupation of the surface by private per
sons. . Clause 83 says that mining may take place though 
it destroys the surface of the land because the minerals 
taken form the surface and subsoil of the land. In Canada, 
sand and gravel are not considered to be minerals but to 
be part of the surface ownership. In the United States, the 
term" cornmon variety" is used to signify the se surface-· 
occurring deposits and they are excluded from location 
under the mineral laws. The rationale is that their taking 
is too inconsistent with surface use to be tolerated except 
under the disposition of the surface owner. They are ord
inarily minerals of 19w unit value that are taken in large 
quantities i£. they provide a source near to the point where 
they are to be used, as in the case of gravel required for 
road-building. The public interest in having these minerals 
included in the New Zealand Bill (55) may be to ensure their 
supply for road-building and other such general uses at rea
sonable prices. An economist might advise that private 
ownership with an open market regulating the prices at 
which owners will sell would more likely ensure long-run 
reasonable prices. than the system that treats them as sub
ject to mining privileges but with the obligation of paying 
compensation for the damage this extraction does to the 
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Lawyers experienced in expropriation cases know how 
difficult valuation is without the added difficulty of confus
ingly different statutory standards of compensation. 

The "entry subject to payment of compensation" approach 
signifies a public policy determination that the benefits of 

mining override the public interest in upholding individual 
rights of property. The New Zealand Bill even goes so 
far as to permit expropriation of privately-owned mineral 
rights, (53) presumably so they can be granted to other 
private interests who are prepared to undertake prospect
ing and mining. Apparently a private owner of minerals 
is not to be given the opportunity of deciding that he would 
rather forego the benefit of mineral production than suffer 
the surface damage that production operations will clause. 
However, he can forestall the expropriation by "lawfully" 
mining the land himself. (54) These clauses opitomise to 
me the preoccupation of the Bill with mining for its own 
sake, whether or not it is a best use of the land. Who is 
in a better position to as se s s the benefits and liabilitie s of 
a mining ope ration than the person who, as owner of both 
the surface and the minerals, has only his own interest to 
serve whichever way he decides? I can understand that 
there is some justification for an expropriation provision 
to deal with cases where a mineral deposit has been dis
covered which includes a portion of privately-owned min
erals and the private owner is holding out for an unconscion
able sum because his portion is highly desirable to min-
ing men who are prepared to invest large sums if they can 
get control of the entire deposit. If the aim of the ex
propriation powers in clauses 37 -43 is to deal with hold
outs, the provisions should say so and the expropriation 
power should be exercisable even if the private owner of 
the minerals is, himself, carrying on mining operations 
which frustrate the development plans for the entire min
eral deposit. But in Canada, so far as I know, no juris
diction has given compulsory acquisition powers with res
pect to minerals except in Saskatchewan where compulsory 
unitisation of oilfields operates as a form of expropriation 
of petroleum rights. In Alberta, not even this situation has 
evoked compulsory acquisition, and the oil companies find 
that the hold-out can usually be brought to reasonable terms. 

In Canada, as in New Zealand, the public interest in 
efficient development of mineral resources has resulted in 
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the shortage of technical p~ople and knowhow to exploit 

it. 

(c) Production. 

This requires the co-operation of Government instrurrent
alities but need not always be a financial cost to Government. 

Around the world it is apparent that the scale of mining 
operations is ever increasing with the mining of lower grade 
ores. This trend requires greater capital costs and new 
operations often beyond the capital resources of anyone 
country. A joint venture approach is needed and is, in 
fact, becoming the normal approach. 

Capital requirements for new mines are also being 
influenced by the need for mechanisation in countries such 
as New Zealand and Australia where labour is not easy to 
obtain and is high cost. A mechanised mine means high 
capital requirements. 

POSSIBLE CO-OPERATION BETWS:EN NEW ZEALAND 
AND AUSTRALIA. 

It is interesting to speculate on the possibilities for 
greater co-operation between our two countries on the 
capital side if taxation and currency control situations 
were not prejudicial. If money subscribed for exploration 
in both countrie s qualified as a deduction for re s idents of 
either, then one could anticipate a degree of reciprocity. 

Would money leaving New Zealand for Australian ex
ploration be off- set by greater exploration in New Zealand 
from Australians? 

Could New Zealand present the same encouraging and 
exciting picture as Australia in a few year s? 

It would indeed be an interesting experiment. 

CONCLUSION. 

There is an old saying in the mInIng industry that one 
is never quite sure whether mines breed optimists or 
optimists breed mines. One thing is sure, however, and 
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that is that looking at an y as pe cL of llunlng and pa.rticular 1 y 
the financing as pe cts, while all care, study and caution 
needs to be exercised, mining is for the optimistic. WhHe 
the risks may be high, the prize can be very great indeed. 

Mr. McMahon has advised that he hopes to bring with 
him some simplified case studies of actual mining com.pan
ies which began in exploration and finished as producers, 
but they were not ready to attach to this more generalised 
paper. 
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occupants for damage done by mining, but these owners and 
occupants (subject to the exception as to t'private land" 
which I shall comment on later) have no say as to when or 
where the miner may enter, or as to how much of the sur
face he m.ay use, or as to what kind of operations he will 
carryon unless the miner proposes to invade the very site 
on which his building stands, or his garden or orchard is 
located. Even here, the local Magistrate is to authorise 
entry if I'the land is bona fide required for mining purposes, " 
(52) with nothing in the Bill suggesting that the Magistrate 
should weigh the competing land uses and possibly decide 
that even a bonafide mining purpose s is not as important 
as undisturbed continuance of the site as a garden or an 
orchard or a building, or that the proposed entry and oper
ation should be modified so as to be as compatible as pos s
ible with the existing land use. 

With respect to payment of compensation for surface 
damage, m.y only comm.ent is to draw attention to what 
appears to me to be defects in drafting. The matter of 
compensation is referred to at six different places in the 
Bill, and in each case different wording is used to describe 
the standard of compensation to be applied. Thus, 

Cl. 7 (3) 

Cl. 24 (2) 

Cl. 42 

Cl. 44 (3) 

Cl. 220 

Cl. 222 (2) 

dealing with new Crown alienations reserving 
minerals and the right to enter and work -
refers to com.pensation "for all damage done 
to im.provements belonging to him". 
the Magistrate may permit entry on house 
and garden sites subject to - t'compensation 
for improvements (but not for the value of 
the land) injurious affection and all other 
losses or damage. " 
providing for the taking of land for mining 
purposes - no standards of com.pensation are 
prescribed in this very difficult valuation 
situation. 
authorising geological surveys subject to 
"compensation for any damage caused. " 
the general com.pensation provision - "for 
all loss or damage suffered or likely to be 
suffered. " 
dealing with the assessment of com.pensation 
by a Magistrate - severence damage to be 
included. 
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