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of a busy 
el rnom,2nt ~ s 

be S\-.Jif'C. and accu:rat·2 o 

The patient may be frorn a rlr1.1l:titu,:1s of \i?cnnds 1 

brok,sn.r 
be in 3. s-ta.te 

is po:-;s.ibly damaged; and h.r;:: 
of shoe}:" 

Both th,::: recei ·ver 2n1d t:be: hous.e 
en(\ea.vours tc stc1!.1ilis,e t:.he patie:nt ~ s 
march towards either remi.ssion or death! 

mu.st :rnake irrrmediate 
To begj.n the long 

In considering t!1e death, it h&s not 
:.·eceiver to be thouciht 

1:d: as a cc,rpo:ca:te un.derta}:cr 7 althciugh this role fit·.E, mor(3 c1os-:~l::l 
c<\?er t:he sh.,::-:,·1).ldi2rs c,f liqu.i,:la·tor::s ~ 

2.m ~emi~'.~s~2 ~;e~t!i~~:c~11t:;i~ 
i3('iciet;{ Df l-\cc·Du.nt,:;.n:ts r l'-1'.J.:r- ,}:b:n. 
i11te~nation2lly as a result of 
.b1ai11li11,i:::! ·~~CJ:i.:'J::.;O:::"at.io:.1 :tirait13d 

rnost 

Z'()_1_,e to 
c~ forrcu:£:r pr,eside:n:t. rJf the AJJstralian 
1Jatnj_s,r:)rJ. '1:rYho b-E~cc:rne k:.:nown 
the Mineral Securities Limited, 

p3·trick Partners disaste~sm 

of auditors and li]{e 
pxofessional lifee 

on the tn1rJi t Df .a major .Fi.u.straliEtn 
C(>Tl:.pan::{.. J::..s p.art thi;s f1J.nct . .ion he had a::~ranged ·.;,ivit:.h the p·a:ctner 
in char,~r'.2 :()f ·that :Job t:o ·\tisit. the. cli,ent to disc:uss the complia·t.:io:n. 
of the ,c:urrent 's audit" It:. vva.s a tirne of erecn"101IJ.i,c recession 
i.n 2~.ust~:i':ali.a the .e .. uGit. clie1.1t was suff12ring mc.:r,2 thec:n its 
share soI•,Tenc:5.1 problernse 

1rhi::; financial directo:r of t.h,e client ,,rhen he heax·d that ~Jim 
Jarr1ison °For God rs sak.,3 him in 

, they 
will tl-.iLink 

The of a receiver will be the final link in a 
disastars, broJ~en promises and ill considered 

It will not eliminat~ the underlying causes ·that have 
given rise to the receivership~ 



':t71";..y cltY2S a ·,,~,:::acei a.11 kno1·l the 
le,ga.l rea.son = the Dy of his 
security~ But the unde1~lyiLg reason is g0ne~ally raismanagement 
o~ fi.nancial ~nd other resources. 

The receiver _n lil:ely to find all the effects of over= 
trading· a.nc1 undeJ:,~-cctpi tali3at,J,c1:"l; o:C in,e:,;.'.p,erie:nced or 
rct.3.ria .. :J2mient. ~ a.nd i:n r.::iric cases" ·:d:' si:m.ple mi2,approp:::.:-J_ation 
c,1:.:imp.:1ny ~ s J:tJ1.nds" In pr,2s,er1t econo111ic Cl'.)ndi t.ions, there :may 112-..Ie 
been no rnore ,tha:·1 ex<:~ess,i'\:re optin1.i~::n1 and a refusal. ·to face 
economic xeality·9 

In a}.r:~cst e'l,?er:1 case t:.h,2 reo.:::,ai v·,::!r can axpect t(.1 firu:.l po.c):e 
f iD.a.nc~ial r,2c,o:cd.s, no SJ'.''f:>teE~ cf efJ:·s~c"l:.i VE~ budqe-tar:l and finan.ciz:i.1 
co:n:i:rol and ina .. Ch:!quat.ie cor~ting B~{f:Jt:e:;xLs .. 

tl1 thir~ bac~k,,~n.:-ol'.~r1d o:E 

L., the init1.E,l 
m~zt es~ablish a. clear 

'iJh:1 t.~'.181:1 

:.) I: tJ.1i:::~ d-E~bc-)n tn.re l-1old,,,3r,, 

th,·2 ...t-8C-:;,i\. L:l. 

oC-j 1sctivE~s 
th,,; 

receiver exercise his as ta the course action to 
bi:~ t,a}:E:l1 i.n 
inVCJ...·V:~ 

It is possible tt:.at t:J1:~s D1ay· 
order to maximise the realis&tio1 

u•~.s -~ 

~rhe resourc·E:s (Jf a t:::2.din1~1 corapa.n}' incltH:J.e ;:1-.:r;: 
ecp1ipmen-t v stoc}~.s and so ,on r but also t.h.e specialised :.)f 
mana 1~Jsn1r2d1.t and st.aff ~ J:.11 these ri.ssourceB Can b,e 1'.lissip,~L~:ed a1.1a. 
lost in a forced s.a2.·e situation~ 

Tb.1;;:; r•2cei ver is t,\1ox·J:.ing vli t,h a 1~,.ery 
·Che: Dn,.9 ha:n.,d J-.12 i:::; endeaYou:i:·ir.o· to cibt.ai:n. 

~~:~G~;~~8~at!;~<jal~; ±: :::,\:'.::::':~'f !~~ -~j:];t~t;2S3 
tradi11g profitably in the initial ~tages of 

On 
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He nrJst. balance t.t:te Clddi ·C io::1al c22sh 
concerr1 .:::.ale a,gain3t t.he :money he may dissir:,a·i.:.e i:n 
t:rading· .- His unit of r'.1.eas1~1r12ment is the net: cash. reccY'ilier,ed a 

It :Ei:<Llo•J1.IS. t:b.a.t he 
scale unless he can 3Chieve 

that it ~o very rare 
receiversb.ipo 

within a limited time 
rt sf.1.oul,d be 

traded 01.J.t '1 of 

I~ this whole contaxt of 
to (}V.Gte fr,:;im an a:rticle by· Mr R1.:;.peirt: v.7as thE 
:i::·ecei ve:c (Jf F:o11 s-RO~{C-8 Limit1.2cl . ., Ir: t.his artic~J.c; l.hs sa.i!'J.: 

11 A receiver is not concerned, unti.l the latter 
sta,ges,, '{,v·i t11 tJ:1:2 t:t:"ct(.:l~ing a:n,d t .. and loss 
accou.nt r a.s his 1:)rim.a:;:y c1ut:}7 to ensi.;~~e th,::i.t: 
he ·get.s ;_r.a.lue for all.. his e:-rr)r2ndituJ::''80 'I1hi.s n.1ec.tl1~; 

that ·i:io:ns ha~./;3 to be jv.dged en: a cc.sD.= 
f.101:l 

''If ~y utilising ~aterials a11d 
in p-r1)·.:~;-res.s in exi.s.t,:;:;:r1cc:; a:t the ti:iit12 

appoi:n.tr;:1errt r :-:('.:::; cz::.n :cer:~o·v·e:c in tJ.12 
3. su::n VilhicJ1 E.:xceeds his wc1J;:res I out of 
corst.G ar:.d tb.1=:: sc!ra:.:, \/alue of thE: 1-"3..\/i mc~te:.:.~ials 
usc;d I he hc:1.s r::ihov,:,n a.. (::,:-;:sh surpli:s a.nd h~~ .i.s a::,t 
co1'!.C·-=~ne 1.:i •,\ritJ-~ the 1:.ack -1.ra,lt1.<~S ~ 

' 1 ~~re. ~'.)l.l:CE·t-lin9 t.h.is COnc,,;;:;fYt ,r a .Ce·v.,::..i•.n:::S nl"J.St b 18 
quit12 s-u.:c 12 of his f·=tcts,, He~ mrJ.st n.ot d.ri:i:::t into 
a. c;c:i~1t.:.ract w~r.1,ich h~ c:-J1J.1d. have ref\:1.sed , ...... ,;L..-L.f 

ou·~~ onl.y find ·that his P~~ 4~~,~ds 
i1is. i.n,,;_;orr.!t~ vvl1ich mc .. y become 2~c;c:1e \,;ray., 
P:. ,qus,;s.ti'.)n iHhich a. r12c,civ(::r an·d hiz :staff ·m1-.:,st 

2 D.D \•J.:c? (]\?: t 

like 

!'-'.tr L'Iicholson .3.r.2 of partic~ular 
rele-v"a.n,c,e ir.1. cont:.ractin.·g 1The effect: ,c)f thE:1 
of the Wages Protection and Contractors Liens Act is 
the receiver is generally defecd:.,ed by the Liens befcre he can 
e\1en b12:g~in., 
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If he chooses to attempt to carry on a particular contract 
then the re·ceiver must : 

reach an accommodation with sub-contractors 
arranging for them to set aside their liens 
so that the contract can be continued 

obtain an accurate assessment of the current 
position of the contract, of the likely costs 
of completion, and the expected final 
profitability. To do this the receiver 
requires the services of a skilled, swift and 
accurate quantity surveyor 

negotiate with the owner or the principal 
contractor on the completion of the contract 

be certain that the resources available are 
such that the contract can be completed 
efficiently and economically. 

In practice unless the contract is close to completion the 
organisational and liens problems are so great that the receiver 
can be little more than a passive observer. In such cases his 
interest in the contract is restricted to any balance remaining 
after the liens and the costs of completion by either the owner 
or the principal contractor are charged against any balance due. 

Management Steps 

Once a decision is made to continue to operate a business 
in receivership the receiver must take not only the debenture 
holder into his confidence but also the major unsecured creditors. 
This can best be achieved by arranging a special meeting with the 
major unsecured creditors and by asking them to nominate a three 
or four man advisory committee. 

The decision to continue will have been reached after a 
rapid organisational and financial review. 

The appointment of a receiver does not eliminate the under
lying causes of the problems of the company, although it does 
sometimes create a breathing space. 
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=cf :zi.:1.2ina.~~e:iTl13nt r.,va.s b,afoL~e rece.::~--;,,t,arshi';J it ,:,..1ill 
still }Je inadequa·te after r al·Choui;:;h the rGcei·ver 
who is effectively the chief executi~e of the 
times assist in strengthening the skills a 
terms it is ofter:\ necessa.ry to 

ani:1 this can cans·e 
t.o cffer any secu:r:Lty 

because of the receiver's 
new en~.plo.y·ee ., 

1-\s :;_:ia:~t of the in:Ltit:11 or~r2:nisa.tion3l re'""ri,2rs,J 
short t:e:ern tr21din1;f o!:,ject.i··•.te~;. I:trnst be set. Etnd ·these 
v1i11 be convertE:d ir1to sl:u,:rt term :C. inanc:iaJ_ t:.c~ri~rets.,, 

the 
1~h,~ app;Ji.ntment ei a r2ce1.v:2r 

debts due t.;J, 11ns-:::~c~ured c1~editors 
IrrJim th,e con" .. 1-.:::rs icn:1. of s.t:>cJc 
,::::'1."'iJO. ilab le t,(;i prc::v·id'2 ir1:itio.J_ 

ar:.d 

to arrang-e i,c)r sc:ir~1.e sta~1:1dby :fc.r.H5.s ei tr11.:::K~ 
s·,J_.1..,~.J:·.;_,.._; }J::,an f::·fxn t]::~e d+":;;b:~;nture b;;.).l6.,2r o 

there fo,::~12 

in:~() cash 

oE f:;:,cezing 
f_11n :1s a:risin.g 

CLL>2. SGfftetimes 

t:he, :recei·~.rer 

b·v ass12ts 
t}1e con1pEJJ~"y an/J ()/)es nr.Yt pl,s.:.c·=~ I-,J_s pe~:S()n,s.1 liabili t; .... at risk~ 

;'..JT!Cl~C.l'(.,",,S i::l.SDi:.~Ct,s b.aVt:.! pe.rs,Cn".:al 
l:l.abil.ii:3.l ~tn .::1,ll J.1ir1 c·.snt:(·a.cts :;,1.r~d on .s.l.1 orders placed ·wit.b 

u:nd i?i::~rvices ei.-en if t'.h.;Jy £1.xe ,2:ntered ir1tc) 

In ·t~e cab~ of or6ers for goods and services, it is 
fc.:r: tb.s r,scei\t(ar ··tc c:c-r.:.tra.ct c.::ut of t;.r 
£\ 1e mJ.1st t.l18refc1re ;• be c_:r«1i te S-:.!:CI?: 1:i7h·eit 

1-hea qz12·l-s ')·:::: -~-}:J=· r~coi ·b2:r:Gts of :3e:::tic:::. i :n d c:1:.n.1 i 
34~i (1 COir\Q.:S.:nies A.ct 19,35 .is ccJ:ci1pl,2tel1,r ef:f:·3.cti<~17e - ie -1:::hat: 
those assets will cover ti1e orders being placed~ 

\l'Jhere tb.e r,3:_;:ei<.xer er:fc.ers into 2.peci.fic cont=c:K.:ts ,:::f a. 
iong·2r term na.tur,2 r he :tmJ.st en::n1re that ~1e coD.traets vffi th tJ·1e otl~er 

the ~::;·as:'c.s thc~t his lic.bil±.ty is li1.r:ited to the as;s,ctr:1 iE. 
I£ -this is not: ;;iossib,le, t:JJen eit::"~er £1.e does ncd:. erd:e1:'." 

into t.he cor.:.t..ract he ,~11s1J.r,_3:s t.:1at hi;s li.;:~bi].i ty j_;s ·CO'FE:red I'.Y:l 
a:n ind,erccn=..t:v· from the i::i!:::!b·erltu:r,2 hc1d,2r0 
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If it is the wish of the debenture holder that the receiver 
continues to operate the company, or even if the debenture holder 
accepts the receiver's recommendation to continue the business, 
then the debenture holder must be prepared to provide a fair and 
reasonable indemnity for his receiver. If the debenture holder 
is prepared to rely on the judgement of the receiver, then the 
de~enture holder must also be prepared to back that judgement 
with an indemnity. 

Day-to-Day Control 

Once the decision is taken to continue trading with a specific 
objective in view, then it is equally important for adequate control 
to be exercised. It will be achieved by the receiver through his 
own staff and through the operating staff of the company in 
receivership and to exercise this control, it will be necessary to 

prepare detailed operating and cash budgets. 
Because of the time factors, these budgets 
must be prepared, in my opinion, in weekly 
segments 

obtain timely reports against those budgets 
to monitor the performance of the company 
against the targets which have been set 

hold regular meetings with the operating staff 
of the company to review performance and to 
plan future decisions. 

In the initial stages of the receivership, objectives will 
be set on a short term basis but once the affairs of the company 
are brought under control, longer term planning can be implemented. 
One effect of the monitoring process may be to indicate that the 
effect of continuing the company will be to produce a negative 
cash effect and therefore, the objective of the company may rapidly 
become its early demise. 

The receiver in a trading situation must be flexible, must 
be informed and must be prepared to act quickly to safeguard the 
assets. The receiver in a trading situation can only operate if 
he has the complete goodwill, not only of his debenture holder 
but also of the unsecured creditors. 

If he loses the goodwill of creditors then he risks the issue 
of a notice in terms of Section 218 of the Companies Act 1955 and 
the eventual presentation of a winding-up petition to the Supreme 
Court. 



{lE:f,:::nc12 t:J 
cffect:in,; 

t:CJ·,3 Court :rnakin,~y a vvindin9=up orde.r ant-I 
cancellation 0£ his agencye 

frhe rscei 'ler has a r:1u.ty to -;:.a:k.e re2.sonable cars to c•btaJ_:n tD. 

£or ·\:.he .assets u.nder his control., He m11s.t. en'.J .. ecrv·ou:~:~ 
assets to "C,he best ar!d this irn.pl? 

same se.lecti--:?i t:_i· 

obtain a sale on (~oncern. b·a.sis 
but. l~.his ;;11,1111 11,1:Yt. st:.op J.1in.1 a::;sets c1n·d 
t.hem off o:l"l c, pie::emeal basi;:;,.. 'I"o a 
sa.J.(=11' :be rn-u;:1-t ~::30,ch ·f.:i1.\s Y1,Iidest possib·le p11blic ~l:is :ma:~/ in-r,1·01·\re 

(:i.nd trac1 1c: journ,21 a,.:l"VE~rtisin.g; 1:::"l,:t-.""i11ei the busines2. v1ith 
portsib1E.:-:: rans:j·e ,:yf lc~rHJ. 2ge.::1t:~s cu1.:1 sp,acialist:s; 

e"nd also c]~:rcula..:ri;3i:n.g meirtb!2rs of related traa.,:~ .~1.sso·ci~at.ion:3 ~ 

A going concern b2sis of s.~J_c does not necessarily 
ten::1J~:ri1v;J situa"ticin b·ut ma~l iE fact r invc~i-,,:re s::~le 

treaty - the negotj_ation on a horse basis or a 
1'1.f. L'l__.1.,,. Lh tt~d r1T:CiSl::.),2ct:i 1/E. plll:":.<b.as,er m tb.e 1]:Di11.9 

of s:ia:_e fail:.;; the:n. tJ.1e :r,.2ceis:.,;er has rJ.<:) 

t:b.t1ri a sa.l~ t>:::!nd,·:::-:.:c a:i~)prce-d 'h ;· alt:h::Yugh thv2 rv::u.:.:"ii.:D.'.'.'G 
\•?ill o:Ct.·,37"1 r:l.eterw11i:rJ .. :~: th:S; app·:i::-0,}ci~.1 to l>2. a.Ch)pt.ed .. 

It ur co11rse does not follow that the receS.ver will accept 
the best price tendered, as in m~ny cas~s the advertisement of a 
sr:1le b}" t:endGr seem-s to b·:~ th12: siJTiD.l fo:c the ba:.::gain hunters to 
att:v.::k, 

If tt:.e t,~n,:7i.e10 cd:£,2:r i,~-;;, uJ:Lst~.cc~2ss:Eul l' ariCl t.lle cu.1ctioz1 .ap:i;)ro·ach 
is :n(Jt. a·~/ail3.b2.,,2,.. ·then t:.h·e on.l;z other c;lt(:::xn.c,i:iy;a a• . .railable is, to 
Filace t.h,2 plar.i.-t and equip:rnient, 1,1ith spe(!ia1ist <1tcEd.,srs :':or sale on 
c1 co:i:nmisr:::ioz-1 basis., 

this paper I ha~n3 endeavou:c,,::-:d t:o aive sorrne 
id,2a. a receiv'i:~r should take. to a. cont:illuin.,g 
rec,.si "vrerstd .. p a:t1cl of tb.e pro~Jl,ems ht::= is lik.,,21:l to e:,;::per.ie:nce,, 
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A receive~ a conti.nuing si·tuatioL is at -is~~ 
:t::.:l{e b.as chosen °b':i 1-a:'1::ercise I:,is in t.ierms ·;:.:.he best factt~: 
av-:-;1.ilttble t.o him" But hi2. :may th,:::~-t th·;~ fcv:;·te. l:,L~ 1,1"12Z 9i ~J .. e:::-::. 
VhaJre .i:::i.c::rrrect, anc1 ther1afc;,re hie must be fle:,,:::ibl12! a:ttd react 
guictrJ.}~ to 'C.he d.r:\.\l t,o day :si tn~" t.io1.1 .. 

If he is su(::cess:E1;,l 1~1:~ 1~rill ha."tr"a tb:e satiBfactio:-1 of acI1i13"",.;ri:n·g 
t}i,e b;est. re~-,.p,v,~r:~ both for ~1.is d,eb,"2nt'.u2~e holder and f.J..'J'::t 
th13 nnsia,;nJ.rr~d if he ie, 1~1ns11ccess:.E\.11 he pla,::es h.:Lz, 
Ottfn p:C()f;:~s,sional :eep?Jtat.ion r:,t. ris.1·;: ~ 




