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DISCRETIONARY POWERS IN DISTRICT SCHEMES

The Town and Country Planning Act 1977 introduces two new provisions
authorisimg the inclusion of discretionary controls in district schemes.,
These powers are contained in sections 36, subsectionms (&) and (5). To
a certain extent they may overlap and in neither case is a bare open
ended discretion conferred., The powers must be related to the general
purposes of the scheme or to move particular policies and objectives
concerning landscape and design, so the planning justification for ine-
cluding the discretionary controls will depend largely upon an adequate
statement of objectives, purposes and policies, and identification of

the discretionary controls as a meansto achieve these ends.

The discretionary powers are in addition to the existing powers conferred
upon councils to grant dispensations and waivers from bulk and location
provisions. The powers are obviously intended to allow a council, or
planning officer acting under delegated authority, a much more compre-
hensive and finer degree of regulation as to the form of the district
scheme and its subsequent implementation., The types of discretions
which may be introduced through section 36(4) and (5) are numerous, and
must depend upon the needs of the district and what is "appropriate”
provision in the circumstances (s 36(1l) and clauses 2, 5, 6, 7, 8, 2nd
schedule), However, one can attempt to give some examples as to the

types of discretions which may be valid now under the 1977 provisions.

Use definition - s 36(4)

Formerly a district scheme could define only two kinds of use in any
zone, i.e. predominant and conditional uses. Subsection 4 authorises
these two "clagses of development, uses, and buildings" but also adds

a third type (c):

"Those which are permitted subject to such powers and
discretions specified in the scheme as are necessary
or desirable to achieve the general purposes of the
scheme and to give effect to the policies and objec-
tives contained in the scheme relating to -

(i) Landscapings

(ii) The design and external appearance of buildings;
and

(iii) Such other matters as may be specified in that
behalf by any regulations in force under this
Act".
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The scope of this subsection is not entirely clear and raises matters

of statutory interpretation, Can the discretion relate to general
policies alone, such @s compatibility of use, performance standards,

or are the general purposes intended to be those concerning landscaping,
design, 'and other matters defined in regulations? If the former view is
correct, the need to define other matters in regulations would seem super~

fluous, and that may indicate the more restrictive approach is intended,

Accepting the latter conjunctive interpretation, a zome could include a

category of uses permitted subject to approval of landscaping provision,

and design and appearance of buildings in accordance with stated policies:

2.2,

(a) Residential A zone - predominant uses = 1 or 2 dwelling units:
"controlled uses™ - subject to approval as to design and land-

scaping = 3 or & units; conditional uses -~ 5 units or more,

(b) Alteynatively in the Residential zome = a desirable use such as
a church, playcentre, or pensioner flats could be a "controlled
"

use' to ensure compatibility of appearance and reasonable de-

sign standards.

(c) In a special amenity area, or area of landscape requiring visual
protection, all uses could be defined as "controlled uses", with
no predominant uses. This situation would solve the problem

raised in Fifth City Estates Ltd v Christchurch City [1976] 1 NZLR 354

of obtaining & discretion to approve design and external appear-

ance in harmony with the character of an area.

(d) 1In the absence of any special circumstances, in the "average'
type of planning area it would not be "appropriate’ to exclude
predominant uses and define all the uses as controlled uses.
The Act contemplates a reasonable balance of categories depen-
ding upon planning needs and policies. General design control may
still be retained however by introducing a power under sube-

section 5,

B. Ceneral discretiomary controls = s 36(5)

This subsection states:
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"Any district scheme may confer on the Council such
specified powers and discretions as are necessary or
desirable to achieve the general purposes of the scheme
and to give effect to the policies and objectives con-
tained in the scheme relating to -

(2) The preservation or comnservation of trees, bush,
plants, landscape, and areas of special amenity
valuey

(b) The design and externmal appearance of buildingss
and

(c) Such other matters as may be specified in that be-
half by any regulatioms in force under this Act®,

This provision raises the same problems of interpretation as subsection
4, but the cautious view will be taken that the discretions are limited
to matters stated in subclauses (a) and (b), and anything which may be

specified by regulation under (c¢) {e.g. satisfactory noise and emission

standards).

Subsection (5) f£ills an important lacuna under the 1953 Act which did
not allow for preservation of existing amenities, trees and landscape
other than by specific identification and listing within the scheme.
The register system for preservation is available under the 1977 Act,
but subsection (5)(a) enables general powers to be included for
"preservation and conservation'., Thus, the type of ordinance dis-

cussed in Attornmev-General ex rel McHardy v Waitemata City Council [1977] 1 NZR

680 would now be duthorised. That ordinance generally prohibited
any destruction of trees (as defined) and landscape, without council
consent, In addition, an ordinance may relate to the preservation or

conservation of "

areas of special amenity value’, These areas would
require definition in the scheme and the discretion would have to be
related to stated policies and objectives. In effect the English
system of conservation areas can be adopted, subject to possible compen=-

sation aspects.

Under subclause (b), a general power to approve and impose conditions as
to design and external appearance is authorised, and such power could
apply to the whole district and all uses. The actual degree of regula-
tion permissible under the power would need to be related to justifiable

scheme purposes and policies in particular areas, or related to types
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of activity. Whether the design control power is defined as an
overall power, or defined in conjunction with each category of
use as far as needed would be a matter of choice for the council

depending on the circumstances,

Another aspect of sub-clause (b) is the wording "the design and
external appearance of buildings" compared with the wording of the
former provision in clause 8(b)of the second schedule to the 1953

Act which contemplated regulation of buildings with respect to
“character, and hazmony in design and external appearance”. In
making the comparison of words it is also of significance that

clause 7 to the second schedule of the 1977 Act commences by

referring to "the design and arrangement of land uses and buildings,”
including ' the design and external appearance of buildings.” The
question of character would appear to be dealt with under clause 5
concerning the preservation or conservation of buildings and objects,
Casey J g%ngy% FAEER G ESta%ésxf%i%visioﬂ did not authorise any
general design control or control over intermal layout and appearance.
This limitation would no longer apply under the 1977 Act as the word
design is specifically used and is not limited to external design

or harmony in design. However the reference to'external appearance

of buildinggdndica% fat the term'desigd should be interpreted to
relate to matters other than external appearance, It is suggested
that design covers all the objective aspects of layout and structure
either internally or extermal to a building whereas external appear-
ance covers the actual appearance of cladding or sheathing or paint
colour schemes upon the exterior of a building. By specifically
limiting the control of appearance to the extermal part of a building
it would appear part of the legislative intent (as divined by Casey

J) to prevent any rvegulation of internal colour schemes of buildings

or internal control over materials, other than as necessary to satisfy
building bylaws or to comply with the general structural design re-
quirements. Thus a discretion as to design related to specific design
policies for a particular area or generally could be used to considerably
refine the more basic control achieved through bulk location and height

controls. Questions of pitch of roofs, nature of external cladding,and
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colour schemes could all be controlled by the discretionary power.
Controls of this nature accord with planning controls in extensive

use in the United Kingdom.

C., Relationship of discretionary controls to other scheme provisions.

In considering the type of discretionary controls which may best

suit a district scheme, the form of control may be determined

by the other provisions contained in the district scheme which
contribute towards the preservation of landscape and amenities and
the control of design and appearance, These other aspects are listed

in brief and of course are self evident,

1. Zoning or use definition., Under clause 2 of the Act, the scheme

should provide for the establishment of land uses or activites as

are appropriate to the circumstances and presumably this regulation
will continue to be achieved by the present zoning system on planning
maps, Thus incompatible uses which may lead to incompatible structures

can be eliminated initially.

2. Bulk and location provisions., The second schedule clause 7

contemplates the continuation of the present bulk and loation controls
with an increased emphasis under clause 8 towards the adoption of
performance standards as to moise and other moxious elements. Section
36(3) states that the district scheme shall provide not only controls
and prohibitions but also incentives relating to development, and this
provision clearly authorises the continued use of bonus ordinances
which allow for increased development where amenities are provided in

the public interest.

3. Building lines. Although not specifically authorised, clause 5

of the second schedule relating to preservation of objects of visual
appeal and amenities and clause 7(g) comcerning access to day-light
and sun-light clearly contemplate the use of building lines for these
purposes. In particular section 80 gives the building line provisions
in a district scheme paramount affect over building lines proposed

under other Acts.

4, Verandahs. The existing power to require provisiom or to prohibit

and control the erection of verandahs in commercial streets is broadened



to refer to any area so it would be open to require verandahs in
industrial areas or for any shop which fronts a public street or

is located set back from a public street. The power to make provision
of course enables a council to impose a condition on design that a

verandah be incorporated.

5, Advertising., Clause 7(d) also applies to the provision, prohi-
bition, and control of signs and advertising displays. This contem=
plates the control of a sign as a use in itself or the control of
advertising displays where placed on existing strucures which might

be predominant uses. The former reference to outdoor advertising

is deleted so advertising within the internal dimensiong of a shopping

mall is also contemplated.

6. Floating zomes. The validity of floating zones has not been
pronounced upon vet under the 1953 Act and the 1977 Act does not
specifically vefer to this technique of zoning. However as a
matter of principle the adoption of a floating zone by way of a
formal scheme change should not be viewed as ultva vires and is
wholly compatible with the dynamic nature of the planning process.
& number of decisions in the United States have approved such tech-
niques, To the extent that the 1977Act is cast in wider language
and does not suffer from any limitation of model ordinances, the
adoption of floating zomes is likely to increase.

/
7. Structure plans. Certain district schemes require as a condition
of sub-division or development of lots for specific or large scale
developments that a structure plan be submitted as part of the
plans for approval, The power to accept or reject a structure plan
introduces a discretionary control unless the objectives of requiring
a structure plan are set out and the decision then of the council is
one of certification of compliance with development principles. Where
the structure plan is adopted for a large area and the structure plan
itself determines the predominant or conditional uses and bulk and
location provisions, it would appear ultra wvires the Act to incorp-
orate such a finite decision by way of a simple council resolution
rather than enabling objection rights to be exercised through the
formal scheme change procedure, For example the West Harbour structure

plan of the Waitemata City raises questions of validity on this point.
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8. Preservation of objects and places of value., Clause 5 of the

second schedule contemplates a system to preserve and conserve
buildings and objects of value, trees, bush and plants and amenities
and clearly the relationship between the existing systems under which
specific objects or places are included in a list on the scheme and
the discretionary powers of control must be weighed up. The validity
ofthe present model ordinances is in some douby see the authors,
Planning Law in New Zealand 1977 (page 73), as such listing should

be achieved by way of formal change and the listing should be

deleted again following a scheme change rather than a simple council
reSb1 TR S bt TS B RGAUR 5280 oL 91D, O HETRA AR, (dpsiemation fezyy,
building or place achieves the benefits of certainty and possibly
entitles the owner to compensation where the restrictions result

in a limitation of use or involve any expenditure which would not
otherwise be required, and obviously the listing of clearly defined
objects of value should be encouraged. On the other hand a council
may wish to maintain a discretiomary control depending on needs and
circumstances and money available to preserve the objects or places
without any committment on paper, and on this basis the use of the

discretionary powers will be a valuable supplement.

9. Power to impose design conditions on planning consents. A&

condition of a consent can obviously require approval of design or
colour scheme to the satisfaction of a named person; see Turner v
Allison[l97l] NZLR 833, however the attitude of the appeal boards

on a number of cases, including McDonald vDuedinCity Council (1972)

4 NZTPA 305, is that design restrictions should not be imposed at
will where the scheme itself does not require particular design
standards. This attitude is likely to harden in the future if
district schemes fail to detail adequately policies and objectives

for design and control.

10. Dispensations from design and landscaping requirements, Section

36(6) of the Act contemplate that a scheme may have specific design
and appearance requirements and provisions concerning verandahs and
landscaping and in this event, the scheme may provide under the dis-
pensation or waiver clause that these requirements can be dispensed

with, The dispensation is granted in accordance with the criteria
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of section 76, that the dispensation will encourage better development
etc and will not result in a detraction from amenities. Where the
dispensation is refused by a council officer there is a right of
review under section 88 by the council and after review a right to
appeal to the tribumal under section 69. One would consider that

in areas of special amenity, the district scheme could lay down
precise design requirements in advance rather than leaving the matter

to be resolved under the discretionary powers.

11, Land sub-division powers. Following the 1974 amendments to the

Municipal Corporationsand Counties Act, councils have the power to
require upon a sub~division that landscape and buildings be preserved
and trees and shrubs be planted. A broader power is contemplated

under the Local Government Amendment (No &) Bill 1977 which states

in clause 279 (2) (n) that in the case of a comprehensive sub-division
the design, type and location of buildings shall be such as approved as
a conditioﬁ of the approval of the scheme plan. This appears to confer
an additional discretionary power to regulate design and location of
buildings. The comprehensive sub-division is in effect a sub-division

which the council deems to be of that nature,

D. Form of general control. As stated initially the ability to

use a general power of control under section 36(5) will depend upon
the scheme setting out in the general purposes and policies and
objectives reasonably specific matters to be achieved by use of

the discretionary power. If such purposes are too vague and there
are no policies or objectives, it is likely that a court would

uphold a challenge to use the powers for objectives decided in the
whim of the planning officer or council. Assuming that such policies

can be drawn up the question arises as to who will make the decisions.

1. Delegtion powers. Under sectiom 88 the council may delegate to

an officer or officers the powers of the council concerning applications
to be made without notice and one would assume that the scheme would
provide for applications which require approval under the discreionary
amenity and design powers to involve applications without notice where

a predominant use or control use is involved., In this event the

owner or occupier has a right of review before the council,

Iin the alternative the council may delegate the approval function to 2
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committee as set out in section 87 of the Act and the committee may
be given a power of final decision on behalf of.the council., Other-
wiée the council may delegate the function to a commissiomer who

- must vecommend back to the full council or to a planning committee

the matter for final decisiom.

The nature of a committee which may be constituted is defined in
section 104 of the Local Government Act 1974 (as amended by No 3
amendment 1977) and under that provision the committee should
consist of a minimum of two councillors but may otherwise include
outside persons who in the opinion of the council have knowledge
which would assist the work of thHe committee. Accordingly the
Council Committee comsidering design applictions or apglications for
review from the decision of an officer could be comstituted by the
council to comprise, for example, two councillors and two other
persons not employed by the council or being members, perhaps

being practising town planmers, architects or landscape architects.
This system of an architectural board of review has been accepted

in the United States and was proposed in the Fifth City Estates case

in Christchurch. As decisions on matters of design and external
appearance may involve comsiderable differences of opinion, the
adoption by a council of a semi-independent review committee could
be a wise move. In any event a further appeal vight from the
decision of this committee or the council itself is conferred under
section 69. The tribunal may accordingly in the end influence
considerably the nature of controls in this area, bearing in mind
that the tribunal may under section 152 in any proceedings require
amendments to be made to a district scheme to remedy any mistake,

defect or uncertainty in the scheme or for giving full effect to it.

2. Proposed model ordinance (in simplified fHorm).

Preservation of amenities and design control.

1. The council shall be entitled to refuse to approve any development
(as defined hereunder) and may impose conditions in respect of any
such development, as is necessary or desirable to achieve the general

purposes of the scheme and to give effect to the policies and objectives
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conteined in this scheme relating to -
(a) the preservation or comservation of trees, bush, plants,

1andscape, and areas of spécial amenity values
(p)y the design and external appearance of buildings; and

(c) such other matters asmy be specified in that behalf by

any regulations in force under the Town and Country Planning Act

1977.

2. Foépgurposes of this ordinance and subject to sections 90 and 91

of the Act (relating to existing use rights), development means -

(a) any new building or structure which may be proceeded with as
of right or after approval by way of a wmotified or non-notified

application,

(b) any appreciable alteration, addition, repair, reinstatement,
destruction of, or change of character to any existing building or

pructure (including material changes in external colour schemes),

¢) any change of use of any land or building which would be
ntrary to or conflict with the provisions of a proposed change,

ariation or review of the scheme,

) any appreciable work on or excavation of land, affecting land
r native bush or any tree of a height of not less than &

tres or trunk girth of more than half a metre.

Where any development is subject to control of the council under
s ordinance, consent of council shall be obtained and the council
require such plans and information as necessary to come to an
ormed decision and may delegate its power of decision in the first
tance to any officer of the council. Where a decision is made

an officer and if the applicant is dissatisfied he may within

month apply in writing to the council for a review of the decision,

The council may in its discretion refer any application f.r review
committee for final decision or for recommendation. The review

ittee shall comprise two councillors and two other persons, being

ising town planners, architects or landscape architects as
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appointed by the council. The applicant shall be entitled to make
written submissions and to appear before the committee along with
council officers for a hearing on the matters raised. The committee

shall give written notice of its decision to the applicant.

5. Nothing in this ordinance shall limit the power of the council

to grant a dispensation or waiver from requirements of the scheme

as to design and appearance of the buildings and signs and the
provision, design, and appearance of verandahs, and as to landscaping

{as provided for in ordinance XX).

6. Where anapplication under thig ordinance concerns work or a
change of use that would be contrary to provisions of a proposed
change, variation or veview of the operative scheme, the matter
may continue to be dealt with by way of non-notified applicatiomn
under this ordinance unless the council otherwise determines (see

section 75(6)).

Conclusgsion

E. It is hoped that the foregoing discussion of the discretiomary
powers will indicate the wide potential for control now conferved
upon councils in the delicate area of design and amenity preservation,
and will indicate the options open in changing schemes to take on

the additional functions. Clearly the need for discretionary powers
of this type will vary depending om local conditions, and the benefits
obtainable from the use of the powers will depend substantially upon
the expertise, expectations and dedication of the planning staff and
council concerned, bearing in mind that questions of compensation

for yndue restrictions imposed are inevitably likely to arise,

A reasonable balance must be maintained within any eommunity to
ensure that the objects of furthering the general welfare of the

people are achieved as required by section 4 of the Act.
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