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Q\.1ali:Cic.~tion of 21. Recei1rer 

The Co::n.pa:aies l.1.ct/' 1955 m,5:.kes no refe:rettce ·!".'.O a.:ay .special qualifications 

e:f.:pex-i~nC·3 and tJn2 abili t.y ·to cont.r:"Jl a ·c:ompc;oy 11111CiJ. it is ei th.e:r re= 

h2biJi:C.ate::1 or its assets realised to the best: a.d".rant.a9e,, 1rhe. wor.k is beth 

exe1ctirn;f a.nd t.ime ·consuming a:ci.d any .P·Z:rson approached to act should ensur,s 

tha.t: :b-'-s can dev·cte a .. deqp.2ate t.i1ue to the assi·grm1.ent ~ 

imm:ediately aft.1er defanlt is ma.de :.n cc:,:c,\ply.:i.n«;J wit.h a demand :for the repay~· 

rnent of the ac1vance,, 

':I1he rightsi' po1.,1ers and duties of a, receiver are determined by two docu:ments"' 

firstly the debenture its,alf and secondly the inst:rt:unent of appoint1we:nt. 

Th.19 r1scGiv,er mu£1t satisfy himself tha-;;; both d.ocum·ents hava :.:,.e:.?,W :p·roperly 

d1:·;;1,j'\,1X1f' e.1r1:::cut:ec1 ant5! a::c-B '"'iJ'alid in. all ::~esp,ects and ill.US,t c1.cq0:]ai:nt hJ.mself 
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Noti.:::e t·:·) th;:;: Co:::-npa:n.y 0£ th,? :cE.1::oi·,xeT '1 

aEpoint.1r1~n.t _c:ni.:~~,_stat.er:1ent~?·'f D.ff_air~ ---~ 

in.ci.1;.d-e full detailE', Df all tb.e ;;1ss2ts cu:.rJ. lj_abiliti,ss c,f the COTiiflaJ.Y)' ff ·rhe 



5 

preparation of such a statement is not easy as considerable detail is required 

in all sections and especially those relating to the liabilities. The possibility 

of a receiver's appointment coinciding with the end of a regular accounting 

period is remote, and thus the difficulties of the preparation of the statement 

are greatly increased. Nevertheless the information contained in the statement 

is vital for it includes details of the assets for which a receiver is required 

to account, and of the liabilities with which he must deal, including their 

relative priorities. 

Difficulties may arise where the company does not employ its own full-time 

accounting staff and Section 349 (3) provides for a reasonable payment to be 

made of the cost of the prepation of the statement, which must be completed 

as soon as possible. 

Section 348 (1) (c) requires the receiver within two months after the receipt 

of the statement of affairs to deliver a copy to the Registrar, together with 

any comments he sees fit to make thereon. Copies of the receiver's comments 

and of the statement of affairs must also be sent to the company, the trustees 

for the debenture holder, if any, and to all debenture holders. 

Frequently assets are listed in the statement at book value which bear no 

relation to their realisable value. If so the receiver should comment drawing 

attention to the effect which any loss on realisation will have on the sum 

available, after payment of preferential creditors, to debenture holders, 

unsecured creditors and possible shareholders. If there is a genuine reason 

to believe that the company's position is not as favourable as shown in the 

statement of affairs, the receiver would be wise to comment accordingly. 

In the initial stages of all receiverships there are certain matters which 

must be attended to without delay and there are often special problems on 

which the receiver's advice will be sought. It is important to prepare a 

programme covering matters requiring the receiver's attention to ensure 

nothing important is missed. 

In most instances a receiver will elect to continue trading at least until 

he has established the company's fin_ancial position and has decided whether 

or not it is in the best interest of all creditors to attempt to trade the 

company out of its difficulties, or alternatively sell the business as a 

going concern. Under these circumstances he should at the earliest opportunity 
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I'h2J.: h,2 ha.s bi2i2n a:i;:,J;'·oint,ed t.o p:cot.ect ·(-he riehts. ,of t.h12 debe.ntu.r,e 

hc1.:k,:c, 

dclHl (pr,.);r_i,::Ji:i.-~9 t}1is is t.he Ca.Se) . 

4~ Th,:lt hi.s app·cdJ.r~.me:r;::;, eff,fu,:.:::·::.ively fr(:::ezes .;;'.1.rci0trnts ov;ing to c;:.ce,.:U.t.-c:rrs; at,.d 

:m.e:nt. ~ 

t.ak.en f,·::,;,:cept c:u: .. ·:c-1.inF~ hi:3 cirde:.:.~ ~ Very cl.i2.~'"1.r s.:nd fir1:l i::-:rnt:rcuct.ions mv.3t 

J::i,::;. ,;::·::t:v,sn tc: G·::.;:>_ff c,.n. tJ1:L~: ~.;,:.'!.rti,::u1ar qur:::st.io·L~ A1.1y com;xdt:m.-s:r.1ts ''l'>'hich the 
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need a ·1,,rilling and loyal st2.::f.,, HCl r,;-i11 brJ11edic.tely he in vol vrcd in making 

2.ittl,2 vr no expe:-:ic~nce c . .ni::i he will hc,.,\re t.o rely on the good1)t1ill an.d ad~ 

1',...-ics of senior S"C.a::'f o It is s,n ax,2a. requiring -J;,;;·_.:-:t and ---u1derst2nding 

15., f1dvis2 the D.i!."ectors that they :cern.3i11 rea1,:i·s•nsible for hol6i::1.9 znee·i:iDg-2 a,=, 

:ce1Juixed 1::Jy the 2 .. '!:"ticles ii rs9i..st:ration of share t:;,;:'a:t1sfe.rs a.nd filing of 

ca·.i::·efo.lJ,y o.1{.:rn1.ined :aee 

pa2tme.nts ars du,e 

1,::o :Joll,~ct so;r:1e of th"2 cl,2:bt.:s dtv:::: t.o th1:; cor.upa21,j~ to m,set current outgojs'.g,S ~ 

Be 1,Jill hr,.,c7e to cl,,.:::.:ci,::1,s wheti1er or 11.ot :r2c,2i1Yts from ca.sh sale.:::" c1ebtor.s {i cont:-
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Where the power is so confer:i.-ed he may do whatever is reasonably necessary 

for carrying on the business, including the buying and selling of goods, the 

employment of labour and the incurring of debts and liabilities; and even 

though in the result loss is sustained, he will be entitled to indemnity, 

and the mortgages for whom he acts will be entitled to bring the expenses 

of receivership into account as against subsequent encumbrances and the 

company. (Bompas v. King (1996) 33 Ch.D279). 

Usually the powers conferred on a receiver by a debenture include an authority 

to carry on the business of the company. Although the receiver is less likely 

to incur personal liabilities by closing the business down and selling the 

assets piecemeal the assets may not be realised to the best advantage. In 

recent times it has become more widely accepted that the appointment of a 

receiver need not necessarily mean the death knell of the company. 

A survey of the company's trading position may indicate clearly that there 

are sound reasons for carrying on the business in the interest of all creditors, 

both secured and unsecured. However, before such a decision is acted upon, 

approval thereof should be obtained from, firstly, the debenture holder and 

secondly, the unsecured creditors who are the group most likely to benefit from 

a successful receivership. 

Apart from a general consideration of trading conditions, the demand for the 

products, the company's ability to produce profitably at competitive prices, 

and the availability of raw materials and labour, particular attention should 

be directed to the current financial position. That is, whether or not receipts 

from cash sales, debtors, contract payments etc., will be sufficient to pay 

wages and other cash outgoings. 

So far we have considered only the position where sufficient funds are avail

able to the receiver from the company's own resources to meet normal outgoings. 

This will not always be the case, and it may be necessary, if the business is 

to continue, to raise a loan probably by way of bank overdraft to finance the 

company's trading. The consequences and responsibilities associated with the 

borrowing of funds are very complex. Before taking such a decision the rec

eiver, must obtain an opinion from his legal advisers. 

SALE OF REAL PROPERTY 

Where it is proposed to realise the assets forming the security and such assets 
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ine.::lude l.a:nd or an ir,·l:.erE,st Iand. 1 tb.e debenture holder is :cequired, pu.rsua.nt 

to Section 92 of t~1e P:copety Ja.\•J .Act. 195,2 r to giv·2 one month's notice tc.J the 

prior to the ·-:lcl"t:.e cf the ap_p::..i:i,1t:ment" 

Landlord -----· 
.I'-1.r:;.:'-:3,ars of 2:ent as such are not p.:ce:f.Hrer1.tial claims f hov<i'ff\rer vvhen rent. is 

d.~~stress before 

the d.ist:::-ess t2Jc-ss _pri-ori-;:s/ a.s a.9ainst the d,21J..anture holders 1 even t.i"iori.gh 
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i.t is not completed by sale. 

4. Hire Purchase Agreements 

The ownership under hire purchase agreements does not pass to the hirer 

until such time as the final instalment has been paid, and accordingly, 

unless the receiver pays the instalments as they fall due, the owner of 

the chattels held under hire purchase agreements can generally resume 

possession. 

CREDITORS 

1. Preferential payments 

Section 101 of the Companies Act states, inter alia, that where a receiver 

has been appointed on behalf of the holders of any debentures of a COif\Pany 

secured by a floating charge, and the company is at the time of such 

appointment not in the course of being wound up, the debts which in every 

winding up are, under provisions of Part IV of the Act relating to pre

ferential payments, to be paid in priority to all other debts, shall be 

paid out of any assets coming into the hands of the receiver or other 

person taking possession of such assets, and such payments shall be made 

in priority to any claim for principal or interest in respect of the 

debentures. 

This section refers to floating charge debentures. In the case of fixed 

charge debentures no such preferential rights apply. 

The preferential payments are set out in Section 308 of the Act, and are 

the same both for receiverships and liquidations. 

Preference is given to salaries, wages and holiday pay due to any servant 

or worker up to a maximum amount of $400 to any one claimant and for a 

period not exceeding four months prior to the appointment of a receiver. 

This provision does not extend to directors' fees which are not entitled 

to any perference. 

2 • CLAIMS ON WHICH PREFERENCE IS CONFERRED 
BY OTHER ACTS 

(a) Sales Tax 



licenseG ·1.·,1holeso.l,·3:-::- or :rnanufact.uri1.--:,.g ra:t.ai1er to send :;10-i:'.ice c;.f his 

a.ppoi:ntment tc th,2 Compt:.:;.:oller \,dJ:.hin four1:.een d.a.ys of b.is appoi:o.1tm.:~r-:-.t~ 

tl1e a.:r:au:n.t of 

tJ1r.:c. 1,....,ci:i:rpa11i-~~ 

;,1,c,·1:.c·,r \lsb.i.:::l.e D".""..;CLl,2::cs·, I..,st. 2:3'~5 
·--·~--~~-·-- o,~''°--~~.~-~M"~~i~ -=-~-~-~T~--~ 

1,-,;hich ha,.s been assessed cu1d 1-:,,as becom2- ,:lue 

en th·:?. land in respect of Nh{ch it. is pa:y·c~ble. In a sto:t.1Sment o:C affairs 

nnpaid laTH5, ta:-;,: t.;ho-cJ_d b12 sho·i.,1;1. ,cl.S secu:red c,gainst tl-:'..e land in respect. 

{e) Ra:tes 

Latcs ':!l1.2n struck ::on.si:.itut1::. a ch.2.rqe upu::.1 the 1.21.nd~ U.opa.id i-.2:b2s .should 

OPJJER OF PRBJTEPE:t,JTI.AL PAYiv'.iENTS ·=--~-~---- ---~~--,-



13 

as gref,2r21::"i.:.i2:.1. 

DNrSJ::CUF?BD CJ.1Ef',rl't.;'P.S ~--~,~~~~~p·-·----··--

lose ths 2rcos-'i: c:arryi:n.sr OE tb.e bu.sine:ss ~ I±: it: is i:nt.,.?.n,Jeo:l ·,:hcxi: the bnsiness 

b2 ,1~Ji·11e11 pre:ferential t.re:;,:.tment.~ All such c1airc.s must be care£1-1J.1y se:J:utinised 



opinion. ET'en where c:ce6.itors r,2:so.:ct to legal action the~ 1:rt,.::i.·;:t.e:;:: ie. usua.ll~l 

1irt1its eithe1:· ·t}-:: .. e right. cd: ind,31nnJ:t::r- whicI.t he had apari: from tbe provisic:ns 

of th,s sub-se.cti:::n-::. 1, or his perso:no,l liability on cont:.ra.cts ei:~t·ered i:t1.to ·1..vithou·;: 

a:ut.hority. 

Ccru:ct b.e be·.::ome.s ps:csc·na1ly li_abl,a if h.~ dc,,2,s nc,t car:cy ..:J1,J.1.:· pre.ci.s1_2.ly t.hc 



and. sec,r:.lndl~;_r :'Eo:c liability in tort,,, 

i.n of:iEioB,, In thesi-3 c:b:cumst:ances. th•e :ee,c.:,ei>le:r_· rn.ust i:;.un1(K1iate1y t:,aa.ae trc:,.ding 

9.s the Liquidation 21.u:t.on;at:.ically can.eel.;; i1is rig-h1.: of .ag.2:n,;)y a.:r:i.d he becomes 

enterso 

receivership ~nd is g·oin~/ into liquidatioE 

of tb.e Cc:·rn.p2:r.des !1.ct stat.133 cleELrly tbat 

can no lon£rez· cai.~.ry on the business b.is f.K'/V1/e.~s to ::ce2.lis1:3 the assets corr!.:i:n1.1,e ,. 

RECEIVER 8 S AB.S'J:RACT CF REC£IP'1'S AND PP,.Yl<fEN'J~S ---------- -·· ,.-..--- ~~ =---~,--

£:rcizn thi~ rls:t.3 of ap.point::n1entff and sul:,seqv.,e:n.t stc..te:rn,sntrii each succeeding· 
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pe:riad. of t~Arelve: rtt:::ifft.hs or to the ,::l.ate of t.erm.:Ln.atio:..1,, Thr:. stater,1en:t 

Appointment.s in a11 o·!::hE.Y cases. Sectio:1.1 350 pro'>Tide.s th3.t. the first 

statement must. cc1.,./er the perio·:l of si:.·{ mont.hs fror:J t:.he dr.rtis of the 

'1i)~}";i'.vlI;\jJ1/CICN OF l{ECEI\?".E:R.SI:IIP -~=----·----"··---- . 

,":1JC.tins·r_::. c,ut~ot:.a.D.ding 1iahiJ~it2.1c::e c 

outstanding ci,:Stirns provJ .. (121.:l fer or alt:erna.ti:vely ., 2.11 t.he assets ha:•,le be;en 

rr::.~lis,ad and. t.b.-e p:eoceed.s paid tc, the debH:n.ture holder i· the; i~ec,3iver must 

the ComptrrJ1ler of C:us.t.c:ime. that he ha.s C1?.:as,sd to a.ct. and p.ay any ot1.tsta.:nding 

S3.l12,S ta::,:: o 



'T'!:1e for~goin9 5ds an L1tr,::::1duc tion to srn";:~·:~ cf ·Che pra.ctic>:11 aspect.s v,h~i~ch a:eise 

in. !D:oat :ceceiversb.ip.; u 

A rec1::dve'.:':': J10Jds a p::,sftion of t.ru::;t ar1d r.1ust h,:n,1e a b:.:,sic t::ad2:r:~;:;-tandir:.,;, of 

th.:: law liffh:~ch l.'liJl i::1::.].al-.11,-2 him to rec1.:,,:,;nia-2 i.i.3':f2tl proble;.n3 05 t.h12~-l a~:is·S-!. It 

is 8'l1.~n ,~o=-0.~.t,.~r i:ci1pc.rtance t.,:) ha\;·,3 the ~;i.se:i.sta:nce cin-:i guJJ:1anc,2. of a s,ulic:L·:.:.or 

-;,,Jel1 ~-1eTsr~d in th!:! 2d:at.2tes ci:ncl. ::afiela.1) 1;:.ro7e:;:.·niE9 ccirnp::1.nie2" 




