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THE SECOND RISE AND FALL OF 

FUNDAMENTAL BREACH 

INTRODUCTION. 

Soon after the decision of the House of Lords in the Suisse Atlantique 

case,l and of the High Court of Australia in Council of the City of Sydney 

v west,2 I wrote a paper for the 1966 AULSA Conference under the title of 

"The Rise and Fall of Fundamental Breach.,,3 In the light of what followed 

that title came to appear at least a little premature! The Suisse Atlantique 

did come as an end, but as the end, as it turned out, merely of an episode in 

a continuing story. The recent decision of the House of Lords in Photo 

Production Ltd v Securior (Transport) Ltd
4 

similarly marks an end, but whether 

of just another episode or of the story as a whole is still uncertain. 

Accordingly, the title of this present paper is more a concession to symmetry 

than an attempt to prophesy. 

For me, the Securior case draws its meaning and significance from what has 

led up to it. That is why the first half of the paper deals with the background 

to the case, even though this involves some repetition of what I have written 

before.
5 

Then follows a discussion of the main points of the decision, as they 

relate to fundamental breach. Finally, some thoughts are offered about the 

significance of the decision for the future. 

DISCHARGE FOR BREACH AND DEVIATION DISTINGUISHED.
6 

One of the princial difficulties with the concept of fundamental breach 

has been a tendency to confuse it with discharge for breach and deviation. As 

a first step, therefore, it would seem desirable to show briefly how the three 

differ from each other. 

Discharge for Breach 

In the sense in which it will be used in this paper, discharge for breach 

is concerned with the position of one party to a contract where the other has 

so broken his promises that, in a significant way, the injured party is denied 

the performance for which he bargained. The concern is not so much with the 

right of that party to damages, but with whether he must complete his own 

performance as a condition of suing the party in breach. TWo hundred years ago, 

if the promises were classified as dependent, neither party could sue the other 

unless he had first performed his own side of the bargain. This meant that a 

party in significant breach was unable to enforce the contract against the 

injured party, for the simple reason that he was not qualified to do so. In 

this sense, therefore, the breach of the one party automatically meant the release 

of the other from the need to continue performing. The history of discharge for 

4 
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avoidance. Seen in this way, this is clearly nore than an election 

to affirm the contract for oneself, thereby dest roying one's own right 

of avoidance i it is· a waiver which does this and destroys the. other 

party's right of avoidance. It may well be questioned whether a waiver 

at this rx>int is of a benefit belonging. exclusively to the party waiving 

it - if it is not, then Scott v. Rania may have been right after all. 

Lastly with regard to waiver, it nrust be re:rrerribered that it is difficult 

d · . . h . both f .. 50 d f . to 1 51 to lStlllgtllS wmver rem varlation an rom prcrnlssory es ppe. 

In the present context such issues generally arise when there has been an 

extension of the time for the fulfiJ.nent of the condition. Because there is 

an adequate discussion of these rx>ints elsewhere, 52 it is not repeated here. 

Conclusion 

I believe it is impossible to accept all of the decisions, even in 

New Zealand since 1958, as correct, because serre are basically irreconcilable 

with others. The only satisfactory way to resolve this is to attempt an 

analysis from first principles. This I have done with regard, insofar as 

I have had to use the labels "precedent" and "subsequent" and give them 

rreanings, to what is rrost useful in practice. I have then exanrined the 

decisions and the operational rUles in the light of the structure which errerged 

from the analysis. It is impossible to forsee or to answer all of the 

questions to which conditions might give rise, but I hope that ,·the foregoing 

does provide at least the basic structure for their co~ideration. 
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breach since then has been of a series of explanations for this phenomenon, each 

of which tended to take on a life of its own. Several of them involved the 

idea of "condition" in one form or another, doubtless because, originally, the 

rights of a party to sue were conditioned on his own prior performance. 

Thus developed eventually the Sale of Goods Act division of contract terms 

into so-called conditions and warranties. The idea became current that the 

release of the injured party involved the 'rescissiorl' of the contract and that 

the right to'rescind"arose on the breach .of a condition. In Hirji Mulji v 

Cheong ~ue, 7 Lord Sumner, for the Privy Council, likened discharge for breach 

to frustration and ascribed it to the failure of a conditi·on subsequent. 

Then, in _H~a~i~n~v~T~a~t~e~~&~L~y~l~e~ the House of Lords saw discharge for breach as 

having the same incidents as deviation. By contrast, a few years after that, 

in Heyrman v Darwins,9 the House assimilated discharge for breach to anticipatory 

breach. The breach by the wrongdoer was a repudiation which gave the injured 

party the option of discharging the contract. But that discharge was not a 

literal rescission. The contract as a whole remained in being for the purpose 

of assessing damages.
10 

. . '.. . 11 In recent years, the House of Lords has, ~n Mosch~ v LEP A~r Serv~ces, 

produced yet another analysis. On a discharge for.breach, the contract does 

terminate, in the sense that primary obligations to perform are replaced by 

secondary obligations to pay damages. But those ~bligations are to be measured 

by reference to the contract as a whole. 

Deviation 12 

The characteristic feature of deviation in contracts for the carriage of 

goods by sea is thatJfrom the moment the ship departs from the contract route, 

it automatically loses the protection, not only of its exception clauses, but 

also of the conunon law exceptions of the act of GOd and the actions of the Queen's 

enemies.
13 

The ship becomes absolutely liable for any loss of tor damage to the 

goods carried, the only defence being that that loss or damage would have 

occurred anyway.14 Similar incidents occur throughout bailment where they bear 

the label of "quasi deviation", Lilley v DoubledaylS being a well-know illustration. 

As already mentioned, the House of Lords tried, in Hain v Tate & LYle~6 
to explain these incidents as being the result of a discharge for breach. That 

meant, they thought, that a discharge for breach automatically rescinded the 

contract, at least in futuro, unless it were affirmed. That analysis is, 

of course, quite inconsistent with the version given in Hey~n v Darwins. Under 

that version, there would be no literal rescission, nor would there be any dis-

charge unless the injured party so elected. Even then the contract as a whole 

would continue to govern the remedies available to him. 
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Several explanations have been given for the phenomena associated with 

deviation. One has been that it derived from marine insurance and refers back 

to the difficulties of communication in the days of sailing Ships.l? Another, 

given by Lord Wright in Rendall v Arcos,18 was that the exception clauses have 

reference only to the risks to be encountered along the contract route and, 

hence, have no reference to the altered risks of the deviation.
19 

The true 

explanation, it is submitted, lies in the nature of a bailment relationship. 

Though such relationships tend to be seen as imposing burdens, they are equally 

a form of protection to the bailee. But the protection lasts only so long as 

the bailee holds the bailed goods within any limits the bailor has placed on his 

right to possession. If he steps outside those limits he holds, not as a bailee, 

but as a mere detainor and as such becomes absolutely liable for loss or damage 
, d' 20 . h . th b . to the goods so etalned. Nelther t e constructlon nor e aliment explana-

tion presupposes any termination of the contract. 2l 

For present purposes, though, the important point is that if the incidents 

of deviation and quasi-deviation are taken to be the result of a rescission of 

the contract, they cannot be explained as flowing from a discharge for breach 

as it was analysed in Heyman v Darwins. On the other hand, in the light of 

House of Lords decisions like u.S. Shipping Board v Bunge and Born;2 and Hain 

v Tate & Lyle itself, it seems too late to suppose that deviation can be seen 

by the Courts to turn on anything but a rescission. For practical purposes 

therefore, deviation and quasi deviation would seem to be best regarded as 

sui generis. 

Fundamental Breach
23 

The doctrine of fundamental breach, as it developed before the Suisse 

Atlantique, was a substantive rule of law. It asserted that there were categories 

of breach and types of contractual term so fundamental that no exception clause, 

however drawn, could exclude liability for them. It originated in a series 

of three judgments by Devlin J., in Chandris v Isbrandtsen-Moller,24 Alexander v 

Railway Executive,25 and Smeaton Hanscomb v Sassoon I. Setty. 
26 

The firs t two 

of these cases were contracts for the carriage and bailment of goods, respectively, 

and the breaches involved were of the "deviation" type. Devlin J. referred to 

such breaches as "fundamental", which was a word used of them by the House of 

Lords in Hain v Tate & Lyle.
2

? So far there was no novelty.28 The real departure 

came with the Smeaton Hanscomb case, where timber sold by description did not 

comply with specification so that there was a breach of the condition implied 

by Section 13 of the Sale of Goods Act 1893. But the buyer had failed to take 

action within a contractual fourteen-day time limit on claims. Devlin J. 

attempted to generalise a new principle of wider application in words well worth 

repeating for the light they shed on its incidents and purposes. 

6 

o 

,~ 

When conditions subsequent as described in this paper, 

are considered, again difficulty arises with the use of the tenn 

"precedent" in the New Zealand decisions, and particularly in the 

majority judgments in Scott v. Rania. 47 It has been seen that in 

those judgments it was fotmd that, having labelled the condition 

as "precedent", the contract autanatically tenninated when the 

condition had not been fulfilled by the specified time. !my waiver 

of the condition, to be effective, had also, therefore, to occur 

before that time. But if the analysis suggested in this paper, 

which basically agrees with the dissenting judgrrent of Hardie Boys J. 

is correct, the condition was precedent to perfonnance, not to Contract, 

and was therefore subsequent to contract with non-fulfilITent giving 

rise to a right to avoid the contract. If waiver is effective at 

any tiIre before the tennination of the contract, the statement by 

the purchaser's solicitor that finance had been arranged and that 

the contract was tmconditional would have constituted a waiver which, 

on the facts, preceded what could have been construed as the vendor's 

exercise of the right of avoidance - all of which accord s with the 

judgrrent of Hardie Boys J. 

Where the corrlition has been labelled as "subsequent", if it 

is correct that there is a right to waive tmtil the contract is 

tenninated, the right exists not only before, but after, the date 

specified for the fulfilment of the condition and tmtil the contract 

is tenninated by a party with the right to do so. Clearly the right 

to waive exists before the fulfilJrent date. But nest of the problems 

occur when the facts satisfying the condition cane about after that 

date. In doing so, they do not technically satisfy the condition, 

tine being of the essence as to its fulfilment, and the right to 

avoid the contract continues regardless. 48 The only way for the 

person having the benefit of the condition then to insure that the 

contract remains on foot is to waive the condition. For this pur[X>se 

it appears that a state!rent of fulfilment is sufficient,49 but an 

unequivocal statarent of waiver is perhaps nere advisable. Although 

the cases seem to accept that waiver of a condition subsequent is 

p::>ssible after the fulfilJrent date, it should perhaps be p::>inted out 

that, at this stage, what is being waived is not the benefit of the 

condition, but one's CMl, and presumably the other party's, rights of 
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There are also conflicting opmlons as to whether evidence 

of the surroundmg circunstances is admissible to show that roth parties 

were intended to benefit. Such evidence has been accepted in New 

Zealand, 44 but might not be admitted in England. 45 

The effect of the two basic vieWs as to benefit stated above 

upon the two kinds of condition identified in this paper needs now 

to be considered. The effect upon a condition subsequent has already 

been stated: the first view of benefit ~uld pennit waiver in a 

wide range of cases, while the second would restrict the right to 

waive to a very narrow range of cases. The accepted position with 

regard to waiver and a condition precedent to contract is that such 

a condition cannot be waived. 46 Certainly neither of the above views 

of benefi t ~uld allow the waiver of such a condition. Waiver of 

a condition operating within a contractual relationship assumes that 

the parties are contractually round, but that it is a part of the 

agreement that if a certam situation does not cane about, one or 

either may terminate the contract. If the party who sought that 

protection decides to forego it, he can do so by waiver. But, in 

the case of a condition precedent to contract, the parties have 

agreed that if a certain situation does cane about, they will be 

bound by contract. They have defined the time and the manner of 

the creation of the contractual relationship, a definition which can 

be altered only By agreement. The operation of the condition is 

so different that \va.iver is no longer logically possible. The 

second view of a benefit, the right to freedom from legal obligation, 

clearly dOes not apply because until there is a contract there is 

no obligation from which to obtain freedom. Waiver, therefore, 

applies only to conditions subsequent, and then only according to the 

view taken of benefit. 

As to when the right of waiver may be exercised, again the sirrple 

answer is that it must be exercised before the tennination of the 

contract. This reinforces the opinion that waiver has no application 

to conditions precedent to contract because there is then no contract 

to tenninate. Waiver is available only to save a contract fran 

tennination, not to create a contract. 
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"It is no doubt a principle of construction that exceptions 
are to be construed as not being applicable for the protection of 
those for whose benefit they are inserted if the beneficiary has 
committed a breach of a fundamental term of the contract, and 
that a clause requiring the claim to be brought within a specified 
period is to be regarded as an exception for this pur~ose: see 
Atlantic Shipping & Trading Co. v Louis Dreyfus & Co.29 In 
that case, the fundamental term was the implied condition of 
sea worthiness, which is treated, as Lord Sumner said30 as 
'underlying the whole contract of affreightment.' The same 
principle has been applied in cases of deviation and other 
fundamental terms. I do not think that what is a fundamental 
term has ever been clearly defined. It must be something I think, 
narrower than a condition of the contract, for it would be 
limiting the exceptions too much to say that they applied only 
to breaches of warranty. It is I think something which underlies 
the whole contract so that, if it is not complied with, the 
performance becomes something totally different from that which 
the contract contemplates. If, for example, instead of 
delivering mahogany logs the sellers delivered pine logs and 
the buyers inadvertently omitted to have them examined for 
fourteen days, it might well be that the sellers could not rely 
on the time clause. Roche J., in Pinnock Brothers v Lewis & 
Peat Ltd. 31 dealt with the same point in relation to another 
clause in the same contract which sought to exclude the right of 
rejection, and in relation to that he said ' the delivery in32 
this case could not properly be described as copra cake at all.' " 

Devlin J. went on to hold that, since the logs delivered were "round 

mahogany logs", the limitation clause did apply. 
the 

expressly of,IPrinciple as one of "construction." 

The learned judge spoke 

It was Denning L.J. who 

subsequently restated it as a substantive rule of law, in the course of his 

judgment in Karsales v wallis. 33 Again it is well worth quoting the actual 

words he used. 

"Notwithstanding earlier cases which might suggest the 
contrary it is now settled that exempting clauses of this 
kind, no matter how widely they are expressed, only avail the 
party when he is carrying out the contract in its essential 
respects. He is not allowed to use them as cover for misconduct 
or indifference or to enable him to turn a blind eye to his obligations. 
They do not avail him when he is guilty of a breach which goes to the 
root of the contract. It is necessary to look at the contract apart 
from the exempting clauses to see what are the terms express or implied 
which impose an obligation on the party. If he has been guilty of a 
breach of tpse obligations in a respect which goes to the very root 
of the contract he cannot rely on the exempting clauses . • . . 
The principle is sometimes said to be that a party cannot rely 
on an exempting clause when he delivers something 'different in kind' 
from that contracted for, or has broken a 'fundamental term' or a 
'fundamental contractual obligation'. However, I think they are all 
comprehended by the general principle that a breach which goes to the 
root of the contract disentitles the party from relying on the 
exempting clause." 
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There are two important points to note about these passages. The 

first is that, since on past authority "conditions" of the contract could 

be excluded, the breach of a fundamental term had to be something more 

fundamental than the breach of a condition, as Devlin J. acknowledged and 

his decision illustrated. The second is that before the Hong Kong Fir34 

case many, if not mos~ lawyers thought that every discharge for breach was 

the breach of a condition.
35 

In the 1950's, therefore, it followed that a 

fundamental breach had to be worse than a merely discharging breach. It also 

meant that for every fundamental breach there ought to be a corresponding 

fundamental term. That is why commentators in due course subsequently 

matched the "main objects" of the contract
36 

and the condition as to title 

under the Sale of Goods Act, 37 as fundamental terms, with total failure of 

consideration 38 as a fundamental breach. Similarly, the "core of the 

contract,,39 was matched with "difference in kind". 40 After the Hong Kong Fir 

case had shown that discharge for breach did not have to be the breach of a 

condition, but could depend on the scale of the breach, a similar change 

occurred in relation to fundamental terms and fundamental breaches. Instead 

of being regarded as the two sides to the one coin, they too came to be seen 

as two different things, depending on the importance of the term and the 

scale of the breach.
4l 

The basic weaknesses of the substantive doctrine of fundamental breach 

were that as a rule of law it lacked~any previous warrant, and that it was 

conceived as a unified principle, whereas the threads of authority on which 

it was based were all really quite distinct.
42 

Thus, the courts had long 

been reluctant to construe general words of exception as excluding the warranty 

of seaworthiness, but the same was true of important terms generally and even 

of negligence. Moreover, it was clear on earlier authority that, like 

promisory conditions, the warranty of seaworthiness could be excluded where 

the words used were apt to do so. The idea that the condition as to title 

was unexcludable was not only inconsistent with the emptio spei but was hard 

to reconcile with the fact that the implied condition as to title was itself 
. 43 

only a relatively modern development. The very concept of an unexcludable 

core of obligation was inconsistent with Rose & Frank v Crompton Bros.44 in 

which the House of Lords accepted that, even in a commercial agreement, all 

obligation whatever could be excluded by the use of an "honour clause." And 

it was difficult to conceive of a term more fundamental than a condition 

when a condition was a term so vital that any breach justified a discharge of 

the contract. 45 Again, to apply to a sale of goods contract, on a fundamental 

breach, the consequences of a deviation would be to deprive a proferens of the 

protection of his exceptions, even in respect of those breaches which were not 

fundamental. 

8 

... 

... 

This raises the third and last basic issue regarding the 

operation of conditions - the possibility of waiver. There are 

two main questions about waiver: who has the right to waive and 

when may the right be exercised? 

The simple answer to the first is that where the condition 

is exclusively for the benefit of one party, that party may waive 

the condition and render the contract fully binding on both parties. 38 

The difficulty is to know what is :rreant by "benefit". That is a 

necessary first step to knowing when the benefit is exclusively one 

person IS. However, the cases give no clear answer. In SOIre the 

benefit is seen to be the protection from contractual liability 

afforded to the person (s) requiring that protection. 39 In others, 

it is seen to be the right to obtain freedau frau legal obligation to 

perfonn contractual premises upon the non-fulfilrren.t of the condition. 40 

If the forner is the correct view, waiver will be available in a much 

greater number of cases than if the latter is adopted. The latter 

\\Ould restrict waiver to tmse feN cases in which the condition 

operates in no other way than as precedent to the liability of one 

party. If it also has potential effects as a condition subsequent 

to the contract so that, subject to the contract itself restricting 

the right to avoid to one party,4l it might give the other party a 

right to avoid the contract, and thereby in these tenns confer a benefit 

upon him, it \\Ould make waiver :iIrpJssible by the party having the 

benefit in the first sense given above. 

resolution of this division of views. 

There is as yet no judicial 

It does seem, however, that where the condition is "inextricably 

rrd.xed up with other parts of the transaction,,42 frau which it cannot 

be severed, as when the terms of the condition fix the settlenent 

date, waiver is not possible. This may also show that the condition 

operates partly for the benefit· of the other party. 43 
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the option of the innocent party. 32 This is a peculiar and 

illogical amalgam of the two sets of rules discussed above in 

relation to conditions precedent to contract and conditions 

subsequent. The present concern is with conditions precedent 

to performance. It is difficult to see why a condition precedent 

to performance should, on its non-fulfi1lrent, have the effect of 

rendering the contract autaratically void. HO\\ever, men it is 

renernbered that the effect of the non-fulfi1Jrent of a condition 

precedent to contract is that autaratically the contract cannot 

cCIte into being, the source of the automatic avoidance rule is 

evident. If this is carried across lOgically to a condition 

precedent to performance, the result of non-fulfilrrent is only 

that the obligation to perform does not arise; fran its classification 

as precedent to performance it has no logical effect on the contract 

itself. Indeed, if the condition is intended to have effect on 

the contract itself, it is as a condition subsequent, so that the 

rules regarding them which are set out ab::lve "trould apply. Further, 

if this is correct, it has serious conseqrences for the validity 

of the reasoning of the majority of the Court of Appeal in Scott v. 
Rania. 33 -----

Once the right to avoid has arisen, it continues to exist in 

spite of the facts required for the fulfilrrent of the condition coming 

about after the tine specified for fulfilrrent. 34 If this happens 

and the party having the benefit of the condition then wishes the 

to eed th " the d" 35 contract proc , e proper course J.S to waJ.ve con J.tion. 

The right to avoid the contract may, of course, be exercised, or it 

may be lost in any of three ways. First, it :ma.y be lost by the 

party having the right electing, either by words or by conduct, to 

affirm the contract. 36 Secondly, even in circumstances where the 

party having the right cannot be said to have elected to affirm, 

the right rnay be lost by estoppel, as was found to have happened 

in Barton v. Russell. 37 Thirdly, if, after the fulfi1Jrent date, one 

party has the right to waive the condition and does so, the waiver 

willbe effective to destroy the other party's right to avoid the 

contract. 
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What gave the new concepts credibility was the view taken by their 

proponents of the function of exception clauseS, 

THE FUNCTION OF EXCEPTION CLAUSES 

The fundamental breach principle turned on the idea, expressed by 

Denning L.J. in Karsales v wallis~6 that in construing a contract containing 

exception clauses it was "necessary to look at the contract apart from the 

exempting clauses to see what are the terms express or implied which impose 

an obligation on the party." It was not the condition or fundamental term 

which was excluded from the contract. It was liability for its breach which 

was excused, the exception clause operating as a defence, at the point of 

adjudication, to accrued rights of action. That, incidentally, helps to 

explain the early emphasis on fundamental breach and the ~ of a fundamental 

term. 

In my book47 and elsewhere I have argued that exception clauses qualify 

the promises to which they relate and hence take effect at the formation of 

the contract rather than as mere defences at the point of adjudication. A 

party to a contract is subject to primary obligations to perform his undertakings 

and to corresponding sanctioning or secondary obligations to pay compensation 

if he commits a breach. At common law the two are inseparable, in the sense 

that no primary obligation arises unless the party concerned has also accepted 

the sanctioning obligations that go with it. Exception clauses affect the 

accrual of these obligations, at the time the contract is formed, either by 

modifying them or by preventing their arising at all. This they can do in 

three ways. The first involves excluding the primary obligation directly. 

So, if I sell a horse warranted sound e.cept for hunting, I accept no primary 

o'bligation as to its soundness for hunting. Under the second method the primary 

obligation is excluded because the secondary obligation which would otherwise 

attach to it has been excluded. Thus, if I say I will not be liable for loss 

or damage from my servant's negligence, I not only refuse to pay damages. I 

accept no primary obligation to ensure that my servants are careful. Under 

the third, sanctioning obligations are limited, without that fact preventing the 

initial existence of the primary obligations to which they attach. Accordingly, 

if I limit my potential liability to $2,600.00, I accept a primary obligation 

to perform but if I commit a breach, no secondary obligation accrues beyond 

that to pay $2,600.00 in damages. 

The significance of this view of ex ~ption clauses in relation to funda­

mental breach is not just that it means that exception clauses take effect at 

formation of the contract but also that it leaves no need for the concept of 

fundamental breach itself. This is because, once the exception clauses have 

taken effect at the formation of the contract, every breach thereafter of the 
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residual contractual content of the agreement will be ~~"o"~ble. 

The first appearance of this kind of analysis, of the relationship 

of exception clauses to primary and secondary obligations, in a reported case, 

seems to have been in Hardwick Game Farm v S.A.A.P.A.
48 

The Judge was 

Diplock L.J. He said much the same thing again in the Heron II
49 

later the 

same year. In due course he was to bring the analysis into Moschi v LEP 

Air services
50 

and ultimately into the Securior case itself.
51 

THE SUISSE ATLANTIQUE CASE 

The weaknesses of fundamental breach as a substantive rule of law did 

not go unnoticed. A series of dicta from 1964 onwards, by Pearson L.J.
52 

and Diplock L.J.
53 

in England, and Barwick C.J. and Taylor, Kitto and 

Windeyer J.J. in the High Court of Australia,54 all tended towards the 

view that there was no rule of law but at most only a rule of construction, 

and it was against this background that the question came before the House of 

Lords in the Suisse Atlantique case. 

Fundamental Breach as a Rule of Law 

Since the Suisse Atlantique was perhaps the best known and most discussed 

contract decision of its time, it would be tedious here to subject it to yet 

another analysis. For present purposes, though, a few points need to be recalled. 

The first was, of course, that the ~ouse unanimously denied the existence of a 

substantive rule of fundamental breach. Nevertheless, they left the way open to 

a resurgence of the doctrine in a number of ways. 

The first was that none of the earlier cases was expressly overruled. 

Instead, they were said to be explicable on the basis of construction. That 

left open the possibility of a continuing "rule of construction". The second 

was that their Lordships described the incidents of fundamental breach and 

fundamental terms in words reserved historically for discharge for breach and 

conditions. At the time, this gave some ground for thinking that the House 

had accepted that no separate concept of a fundamental breach or a fundamental 

term could be justified.
55 

Nevertheless, their Lordships retained the 

terminology of fundamental breach. That suggested to readers of the reports 

that the special concepts not only survived but had continuing relevance to 

exception clauses. The third respect in which the House left a way open to the 

resurgence of the doctrine was that they confused and conflated fundamental breach, 

discharge for breach and deviation. It was this which was to lead before long 

to Harbutt's "Plasticine.,,56 Conversely, it even led to the conclusion that a 

condition had to have the inciden~of a fundamental term. That is what happened 

in Ashington piggeries Ltd v Christopher Hill Ltd
57 

where the House of Lords 

concluded that~for there to be a discharging breach of the condition implied by 
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tenn "precedent" has again caused error to creep into our 

understanding. However, one preliminary point is clear: if 

the condition specifies a date for its fulfillrent, t.i.Ire is of 

the essence as to that date without any need expressly to make 

it so.29 The consequences of non-fulfillrent therefore occur 

i.mrediately and autcmatically on the s~cified date. 

If a condition precedent to the contract should fail, the 

contract sinply never cares into being. The parties have stated 

their intention as to heM and when there is to be a contract 

between than. If the circumstances described in the condition 

do not care into being, neither does the contract. 

Conditions described as subsequent are said to give rise 

on their non-fulfillrent to a right to avoid the contract. The 

non-fulfi1.m:nt of the condition, therefore, marely brings this right 

into being; a party wishing to exercise the right Im1St then make 

a positive act to do so, and thus tenninate the contract, before the 

right is lost. Dealing with non-fulfillrent in this way both allows 

for those cases in which the outcx:ne of the condition can be affected 

by the conduct of one party, and gives greater flexibilibJ to the 

parties than would exist if the contract were autanatically tenninated. 

With regard to the fonner, if one party brings about the non-fulfillrent 

of the condition by his conduct, the other party alone may avoid the 

contract; but if neither party is responsible for the non-fulfillrent, 

then each has the right. 30 These rules appear sensible and satisfactory. 

They dovetail with the obligation to take all reasonable steps to 

fulfil the condition and they leave both parties SOIre further rocm 

for manoeuvre if the condition is not fulfilled within the t.i.Ire. 

Again, however, difficulty arises because of the failure to 

distinguish in the use of the tenn "precedent" between precedent to 

contract and precedent to perforrrance. It is understcx::rl that if 

a condition described as "precedent" is l.ID.fulfilled at the t.i.Ire 

specified for fulfillrent, the contract is :innediately and autanatically 

tenninated,3l l.ID.less the condition has failed because of the default 

of one party having an obligation to take all reasonable steps to 

achieve its fulfi1.m:nt, in which case the contract is voidable at 

119 



achieve their fulfilment. It is accepted that a party cannot 

take advantage of the non-fulfilment of a condition in order to 

escape from a contract if the non-fulfilment has came about through 

his CMI1 default. The Courts have expressed this in positive tenus 

by placing an obligation on one of the parties to take all reasonable 

steps to fulfil the condition, but there has been difficulty in 

finding a theoretical basis for imposing the obligation. The two 

viewpoints put forward to date have been, first, that it can be done 

only by an implied term in a contract, or secondly, by the application 

of the broader principle that no man can take advantage of his CMI1 

default. The first of these is merely a narrower view of the second, 

based on the view that the only default available for the application 

of the principle is a breach of contract. In Gardner v. Gould27 

the Court of Appeal was unanlirously of the opinion that the narrower 

view was the correct one. 

This means that the condition must be one which is operating 

within a contract before the obligation can became an implied term 

of the contract; in terms of the present analysis, the condition must 

be subsequent to contract. However, if virtually all conditions in 

conveyancing agreements do operate in this way, there is no problan 

about implying a term. At present, the lack of differentiation 

between conditions precedent to contract and precedent to performance 

has led to a belief that the obligation cannot be imposed in the case 

of a condition precedent as in Scott v. Rania. 28 But if it is 

recognised that the condition in Scott v. Rania, regardless of the 

words used to describe it, was precedent only to performance and, 

in fact, subsequent to contract - these being merely different aspects 

of the operation of the sarre condition - then clearly there is a 

contract into which the obligation may be implied. The correct width 

of the principle then, perhaps, becomes a matter of only theoretical, 

academic importance; it certainly need not dictate the labelling of 

conditions. 

The second important issue is the effect of the non-fulfilment 

of the condition. Although the rules as to the effect of non-fulfilment 

appear well settled, it will be argued that the confusion over the 
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section 13 of the Sale of Goods Act, the goods had to be "different in kind". 

One can contrast that case with Smeaton Hanscomb v Sassoon I. setty~8 
Finally, Lord Wilberforce made several statements which were to be misunderstood 

and to which it is proposed to return later.
59 

Three Other Aspects of the Suisse Atlantique 

Three other aspects of the case were to be important for the future. 

In the Suisse Atlantique there had been no discharge, the contract having been 

affirmed. This appeared to leave open the argument that their Lordships' 

statements about construction were limited to affirmed contracts and had no 

application on a discharge for breach.
60 

Secondly, Lord Wilberforce acknow­

ledged that the effect of an exception clause might be to limit or qualify the 

promise to which it attached and hence could, in appropriate cases, be to prevent 

what would otherwise be a breach being a breach at all.
61 

It was this idea 

which was eventually to enable McKenna J. to find for Securicor on the claim 

against it by Photo Production Ltd. Lastly, in the closing passages of his 

judgment,62 Lord Reid, in calling for statutory reform, pointed to the arbitrari­

ness of fundamental breach, in that it failed to differentiate between consumer 

and commercial contracts, between fair exception clauses and those which were 

unconscionable, and between negotiated contracts and those in common form. 

This dictum subsequently influenced courts and judges in England,63 Australia
64 

and New zealand
65 

to take account of such distinctions when construing contracts 

containing exception clauses. 

THE SECOND VERSION OF FUNDAMENTAL BREACH
66 

Harbutt's "Plasticine" 

For the reasons already given, it was open to the courts in the years 

following Suisse Atlantique to continue applying fundamental breach to 

exception clauses much as before, under the umbrella of "construction." In 

the case at least of deviation from bailment contracts, "construction" might 

have been unnecessary even as an umbrella. Even so, there were relatively 

few reported cases in England on the subject before 1970.
67 

In that year, 

and in a non-bailment case, the Court of Appeal eschewed even the semblance 

of "construction" when it held in Harbutt's "Plasticine" v Wayne Tank & Pump co.
o8 

that, even when the words used di4 on a proper construction, cover the events 

which had occurred, a limitation clause could not protect the proferens once 

the contract had been discharged for breach. Though the decision came as a 

surprise, and its reasoning was almost uni versally condemned by the commentators, 69 

it was logical enough, given its premises, both stated and unstated. The first, 

stated, premise was that on a discharge for breach the contract was rescinded, 

so that the exception clauses ceased to have effect. This appeared to be 
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consistent not only with Hain v Tat,e & Lyle
70 

but also with dicta in the Suisse 

Atlantique case itself.
71 

And though it deprived a proferens of his exceptions 

by a rule of law, it was a different rule of law from that which had been 

condemned by the House of Lords. Moreover, counsel for the defendant had 

conceded that, if the contract had been discharged, his clients would have lost 

the protection of their limitation clauses.
72 

The other, unstated, premise 

was that exception clauses take effect, if at all, only as defences at the 

point of adjudication. Only if this were so could they be denied effect 

by a rescission of the contract in futuro. If their true effect were to limit 

the obligations of the promisor, that would have occurred at the time of formation, 

and no rescission in futuro could affect them.
73 

It follows that,whatever its 

surface attractions, the reasoning in Harbutt's "Plasticine" was vulnerable on 

two counts. It would collapse if the effect of discharge for breach were not, 

after all, a literal rescission of the contract. It would suffer the same 

fate if exception clauses were recognised as being not mere defences, but 

qualifications of obligation. 

During the decade which followed, the application of Harbutt's 

"Plasticine" became increasingly extreme. In Wathes v Austins (Menswear) Ltd
74 

the Court of Appeal held that the principle applie~not only where the contract 

had been discharged for breach, but also where it had been affirmed by the 

injured party. The Court purported to follow Charterhouse Credit Co. Ltd. 
75 .. . 

v Tolly on the basls, WhlCh was correct, that lt had not been expressly 

overruled in the Suisse Atlantique case.
76 

While reference was made to 

"construction" in the Wathes case there was no analysis of the words used. It 

appeared to be assumed that the result of the case would turn, not on the wording 

of the contract, but on whether a fundamental breach had occurred. The 

significance of this was not lost on Lord Denning M.R. In Levison v Patent 

Steam Carpet Cleaning co.;7 and in the Securicor case itself,7B he reverted to 

the terminology of the pre-Suisse Atlantique period. 

Con trary Trends 

As against these developments two other streams of authority emerged which 

pointed in the opposite direction. The premise that discharge for breach 

involves a literal rescission, depriving the contract of any future effect, 

became difficult to reconcile with The Mihalis Angelos
79 

in which the Court of 

Appeal held that, for the purposes of assessing damages, regard had to be given 

to a clause in favour of the "wrongdoer" which would not have been operative 

until after the contract had been discharged. Again, in Moschi v LEP Air 

Services Ltd.,BO the House of Lords appeared to accept the view that, while on a 

discharge for breach any primary obligations ceased and were replaced by 

secolldary obligations to pay damages, those damages were to be assessed on the 
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of th:! condition is sCll'lEtlring other than solicitor's approval, 

SOIIEthing such as finance, sale of another property, or the 

approval of an independent third party, there is a high probability 

that the condition is one within an existing contract. It may be 

precedent to th:! performance of certain of the pranises within the 

contract, though certainly not to the operation of other parts 

of the contract (such as the obligation to pay the depositor the 

running of tine under the requisitions clause), but it is subsequent 

to the creation of binding contractual relations. The principle 

New Zealand decisions which have labelled such conditions as precedent 

were examined above - Griffiths v. Ellis, Mulvena v. Kelman and the 

majority judgrrents in Scott v. Rania. It has been seen that in 

Griffiths v. Ellis the relevance of the condition was in regard to 

the obligation to perfonn certain pranises in the contract. In that 

respect it was properly described as precedent, but, although it was 

not relevant to nen.tion it, there was an existing contract to which 

the condition was subsequent. In the other two cases the relevance 

of the conditions was in regard to the existence of the contract and 

it is clear that in each case the Court believed that the parties 

were contractually oound, so that the conditions would have been 

nore accurately and usefully described as subsequent. There was 

a failure to distinguish clearly between conditions precedent to 

contract and precedent to performance. Therefore, when one looks 

at how the conditions have been seen as operating, rather than the 

labels given to then, the New Zealand cases have consistently treated 

such conditions as subsequent to contract. 

If this is correct, each Condition is, regardless of its substance, 

subject to the sane set of rules, unless of course, the parties have 

made their own by the tenns of the contract. It is then a matter of 

what are the rules prescrfued by law. It is proposed to examine 

here three of the basic matters which have frequently arisen: first, 

the obligation to take all reasonable steps to achieve the fulfiJ.rrent 

of the condition; secondly, what happens if the rondition is not 

fulfilled; and, thirdly, waiver of the condition. 

If all of these conditions are within existing rontracts, there 

is no problem about the ooligation to take all reasonable steps to 
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a rrore positive, requirement than that of "not capriciously" 

suggested in Boote v. R.T. Shiels & Co. Ltd. However, Holland J. 

construed the tenn "conveyancing aspects", as used in Boote v. R.T. 

Shiels & Co. Ltd., very widely to rnean""arising out of the duties 

and obligation CMed by a solicitor to his client when acting for 

that client and advising concerning a conveyancing matter". That 

must include, in TIDst cases, a considered view or opinion as to the 

transaction the client is entering into as a whole". In the circumstances 

the solicitor for the vendor was entitled honestly to withhold his 

approval because a better offer was available to his client. The only 

requirement was that it be the solicitor's own decision. With respect, 

the width of the matters to which the approval was seen to extend was 

so great that it is difficult to read the condition so inte:rpreted 

consistently with the existence of a binding contract. If such an 

inte:rpretation of the condition is correct, it raises clearly the 

question, unasked in the judgrrent, whether the parties had intended 

to be contractually bound at all pending the outcone of the condition. 

In the light of the interpretation it might have been rrore realistic 

to find that they did not so intend. The finding of Holland J. certainly 

canes very close to the situation of a bilateral contract binding only 

one party, which is a legal irnpossibili ty . 

Sane ti1re has been spent discussing solicitor's approval conditions 

for two reasons. First, they are still largely unexplored territory, 

though very ccmron in practice, so that scrne thought needs to be given 

to exactly what is intended when they are used. Secondly, it is 

contended that they are probably the only example of a condition in 

comron use in New Zealand which could, and perhaps frequently should, 

be seen as a condition precedent in the sense in which that tenn is used 

here. It is the probable intention of the parties when the substance 

of the condition is sanething other than their solicitors' approval 

that they do intend to be .i.mnediately bound and that the condition is 

to operate within the contract, to be, in my tenus, a condition 

subsequent. 

Condi tions Subsequent 

If the test is accepted as being "\<-nen and how do the parties intend 

to becorre bound in contract", it is suggested that where the substance 
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the basis of the contract as a whole and not just of selected parts of it. 

The premise that exception clauses were mere defences also came in 

question. In Kenyon Son & Craven Ltd. v Baxter Hoare & Co. Ltd.
81 

Donaldson J. 

distinguished three kinds of exception clause, depending on whether they 

excluded obligation, excluded liability, or merely limited liability. In respect 

of at least the first of these, he denied that the court could discover the 

obligations of the proferens without taking into account any exceptions of those 

obligations. 82 Soon afterwards, in The Angelia~~ Kerr J. expressed the view 

that an event covered by an exception of "liability" was not and could never be 

a breach at all, let alone a fundamental breach. The difference between an 

exclusion of liability and an exclusion of obligation was merely "semantic". 

This meant tha~of Donaldson J'S three categories of exception clause, it could be 

said only of limitation clauses that they operated as mere defences. It was to 

the category of limitation clause that the exception in "Harbutt's Plasticine" 

belonged. But even in respect of this class, Barwick c.J84 
and, significantly, 

Diplock L.J. 85 were already on record as saying that limitation clauses, too, 

qualified the obligations to which they referred, though this was not a view 

shared by some of the commentators.
86 

The Revival of the Original Version of 
Fundamental Breach 

The decision in ~athes v Austins (MenSwea~~though it purported to follow 

Harbutt's "Plasticine", could be interpreted as a return to the pre-Suisse Atlantique 

rule of law. But in addition there were two further factors tending in the 

same direction, the first of them being the dicta of Lord Wilberforce of which 

mention has already been made an£7iffJkared in his judgment in the Suisse Atlantique~8 
There were three. First, he distinguished two meanings which had been given to 

the expression "fundamental breach". The one he saw as covering fundamental 

breach in the meaning given it in this paper. The other covered discharge for 

breach as it is defined in this paper.
89 

His second dictum was to the effect 

that an exception clause could not be allowed to empty a contract of all content. 

To this extent, there was rule of law.
90 

The point he was making related to 

the formation of the contract and depended on the idea he had expressed elsewhere 
the effect 

in his judgment that exception clauses could have/that what would otherwise be 

a breach would not be a breach at all. Thirdly, he gave deviation, quasi-

deviation and "difference in kind" as examples of construction, as being cases 

where the parties "could hardly have been supposed to contemplate such a mis­

performance" .91 

These passages were taken by Fenton Atkinson L.J. in Farnsworth Finance 

Facilities v Attryde 92 and particularly by Donaldson J. in Kenyon, Son & 

Craven v Baxter Hoare
93 

to mean that fundamental breach in the narrower sense in 

which it has been defined in this paper, had survived the Suisse Atlantique as a 

rule of law. 
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l-1uch more important, though, was the second factor. This was that even 

where the courts purported to apply a rule of construction, they were in fact 

using the presence or absence of fundamental breach as the determinant of 

whether the exception clause applied, and hence were applying it as though it 

were a rule of law.
94 

That was true of Wathes v Austins(Menswear>.95 It 

was also very vividly illustrated in the unreported case of Prince v Brown Bros. 

d . h 1 1 . ~t;) 96 h . .. an Merseys~de & Nort Wa es E ectr~c'J o~d w ~ch concerned an ~ndemn~ty 

given by an employer to the Electricity Board,which failed to turn off the power 

to a transformer which the employer's workmen were to paint. When one of their 

number was electrocuted, the remainder not unnaturally refused for a time to 

continue, though in due course they went back to work. It was held that since 

work had been resumed and completed, no "fundamental breach" had occurred. 

Accordingly the Electricity Board were protected by their indemnity. Had the 

question asked been not "was the breach 'fundamental'?" but 'was it serious?" 

the whole enquiry would have been transformed. The act of the Board in putting 

the lives of the workmen in jeopardy was not only appallingly serious in its 

possible consequences. 

humanity as well.
97 

It was also probably a breach of the duty of co~mon 

To hold that the indemnity protected the Board was 

to hold, not just that an insurance risk had been allocated between commercial 

parties, but that an employer had bargained away the legal responsibility of 

the party whose role it was to ensure that the lives of the workmen were not 

endangered. Whether that truly was the in~ention expressed or implied in the 

contract could not, on the approach followed, be even considered. 

Some reaction against these developments seems to have at least begun 

before the Securicor case. In 1977, Griffiths J. in Green v Cade Bros.98 

showed that he believed something was wrong when he said: 

"Nor do I find much help in approaching the question of 
construction by applying the label 'fundamental' to the 
breach or to the term breached. The Court has to look at 
the facts that constitute the breach and the circumstances 
surrounding it and ask itself whether the clause could 
have been intended by the parties to apply to such a 
situation and the nature of the breach must loom larqe 
in such. consideration. ,,99 . 

However, while it was a step forward that the seriousness of the breach, or the 

importance of the term, should have been seen as more relevant than its belonging 

to a particular technical category, it has to be noted that the facts and 

surrounding circumstances to which the learned judge referred were those of the 

breach instead of, as construction would normally require, those attending the 

formation of the contract.
l 

Outside England and Wales, the ~~vival of the substantive doctrine of 

fundamental breach seems to have b~~im~~~~ed in Canada. But from the reported 

8ases, it appears to have had much less impact in Scotland, Australia and 

~'lew zealand.
2 
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the condition would be precedent on the suggested terminology. 

Whatever label Cooke J. might have placed upon the condition, 

he clearly saw it as a condition operating within an existing contractual 

relationship. Hence the constraints upon the solicitor'S power to 

withhold approval. With respect, it is agreed that, given this prer.ri.se, 

such constraints are necessary. Freed fran the unusual factor in 

Frampton v. M:::Cully (the vendor's solicitor was also the registered 

proprietor of the land as trustee for the vendor) the \';Ording of the 

condition might also pennit the inposi tion of the constraints. HCMever , 

in Frampton v. M:::Cull y Cooke J. had spoken of "the mrrestricted \';Ording 

of the comition" as the other reason for being unable to inpose 

constraints, and the \';Ording of the condition in Boote v. R. T. Shiels 

& Co. Ltd. is no different in substance. M:>re irnI;xJrtant, hCMever, 

is the unquestioned premise that the parties in Boote v. R. T. Shiels 

& Co. Ltd. had intended to be contractually bound before the outCClll'E 

of the condition was determined. This might not have been their 

intention at all, and if it was not, there was no reason to place any 

constraints upon the solicitor'S pCMer to withhold approval. Indeed, 

it would not have been fOssible to do so and "the unrestricted \';Ording 

of the condition" would have been given its full effect. It is 

therefore suggested that it would have been equally fOssible to regard 

the solicitor'S approval condition in Boote v. R.T.Shiels & Co. Ltd. 

as a condition precedent to the existence of the contractual relationship 

with no constraints upon the solicitor's pCMer to withhold approval 

and that this might have been rrore in accord ,,,ith the parties' intention. 

Similar Catl1'eIlts may be made about the judgment of Holland J. 

in Provost Develop:rents Ltd. v. Collingwood Towers Ltd.
26 

The agreerrent, 

which was in the fonn used in the Auckland area, was subject to the 

approval of the solicitors of both parties. The vendor's solicitor 

withheld consent "priInarily because he felt confident that his client 

was able to get an agreement on better tenns." Holland J. found that 

the parties had concluded an :i.mrediately binding, but conditional, 

contract. Thus, the solicitors had to "act honestly and reasonably, 

and not fran mere caprice". This is perhaps a narrower, and certainly 
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However, Bcx:>te v. R. T. Shiels & Co. Ltd., 22 the third case 

to at least contain obiter reference to the interpretation of a 

solici tor's approval clause, also carre fran Christchurch. The 

Court of Appeal, in a judgrrent again delivered by Cooke J., felt 

that there was no difficulty in regarding the condition as a tenn 

of the contract; it did not prevent an effective offer and acceptance. 

In the written offer made by the purchaser was the clause, "This 

offer is subject to my solicitor's approval within seven days from 

acceptance date". It therefore clearly conterrplated an effective 

acceptance before the outcome of the condition was known. The 

Court did not have to consider the operation of this condition as 

a part of the ratio of its decision, but it did canrrent, obiter, that 

"we think that the solicitor's approval could not be withheld 

capriciously or merely on the instructions of his client, but was 

rreant to ensure that the conveyancing aspects of the transaction were 

satisfactory fran the purchaser's point of view". 23 

Several ccmnents may be made on this. The Court made no attempt 

to label the condition as precedent or subsequent, though the similarly 

worded finance condition in Scott v. Rania,24which required the purchaser 

to find the finance "within 14 days of acceptance hereof", had been 

labelled "precedent" by the majority of the Court. In tenns of the 

analysis suggested above, the question is whether the parties intended 

to be bound before, or only when, the particular condition was fulfilled. 

In the case of a finance condition it is suggested that they ~uld 

probably intend to be bound before the outca:re of the condition was 

knCMn. On the definitions of the labels proposed in this paper, the 

condition would then be described as subsequent to the contractual 

relationship, though it might also be precedent to the obligation to 

perfonn same of the promises. In the case of the solicitor's approval 

condition, hCMever, it is not so clear. The parties might intend an 

effective offer and acceptance but might not intend to be contractually 

bound unless and until the approval was given,25 in which case 
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THE SECURICOR CASE 

The Case at First Instance 

Photo Production Ltd. v Securicor (Transport) Ltd.
3 

involved a 1968 

agreement under which Securicor was to provide a patrol service to Photo 

Productions' premises at a charge which worked out at about 26 pence per 

visit.
4 

The agreement included Standard Conditions of which 1 provided 

that "under no circumstances [should] the Company be responsible for any 

injurious act or default by any employee of the Company unless such act or 

default could have been foreseen and avoided by the exercise of due diligence 

on the part of the Company as his employer ... Condition 2 allowed 

for limitations of liability should any liability on the part of the Company 

arise "notwi thstanding the foregoing provision." Whilst on an inspection of 

the premises, one of Securicor's employees deliberately started a fire which 

resulted in loss totalling 5615,000. The employee in due course was convicted 

of arson and sentenced to three years' imprisonment. In the meantime Photo 

Production Ltd. re-engaged Securicor under a new contract.
5 

Photo Productions' claim in the High Court was for damages in contract 

or tort, or both. They alleged that the contract contained two implied terms, 

one that the patrolmen would exercise all reasonable diligence, skill and care, 

and the other that Securicor would itself exercise all proper care in the 

selection, training, supervision, employment and use of their patrolmen'; 

The trial judge, McKenna J., rejected the first of these implied terms as 

being inconsistent with Condition 1 of the Standard Conditions. As to the 

second, he held that there had been no want of care or diligence on the part of 

Securicor as employers. But for Condition 1, Securicor would also have been 

vicariously liable in tort for their servant's criminal act,6 but since that 

act was not one Securicor could have foreseen and avoided, their responsibility 

for this too had been excluded. The provision was a reasonable one and there 

was no cause for the Court to put a strained meaning on its language. Photo 

Productions had also argued that Securicor had committed a fundamental breach 

which prevented their relying on Condition 1. As to this, McKenna J. held 

that if a contract provided that one of the parties to it should not be 

"responsible" if a particular event occurred, the occurrence of that event could 

not be treated as being a breach of contract by that party. If it could not 

be treated as a breach, it could not be treated as a fundamental breach, 

however serious its consequences. 

The Angelia.
7 

He referred to the judgment of Kerr J. in 

Of the two grounds upon which the reasoning in Harbutt's "Plasticine" 

could be challenged, from the nature of discharge for breach and from the 
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function of exception clauses, McKenna J. had chosen the latter. Though 

his decision apparently caused "astonishment" in some quarters,8 he had in 

large measure foreshadowed it in the earlier case of Mayfair Photographic 

Suppliers v Baxter Hoare & Co. Ltd.
9 

The Case in the Court of Appeal 

But if the judgment at first instance came as a surprise, that could 

hardly be said of the reaction of the Court of Appeal (Lord Denning M.R., 

Shaw and Waller L.J.J.) in unanimously allowing the appeal.
IO 

In his judgment, 

Lord Denning accepted that, taken in their natural and ordinary meaning, 

Conditions I and 2 either exempted or limited Securicor's liability but held, 

nevertheless, that on three grounds the Company were not entitled to rely upon 

those clauses. His first ground was based on Harbutt's "Plasticine", but 

restated in terms reminiscent of the pre-Suisse Atlantique substantive doctrine. 

"The Court itself" he said "deprives the party of the benefit of an exemption 

or limitation clause if he has been guilty of a breach of a fundamental term or 

of a fundamental breach of one of the terms of the contract."ll His second 

ground was that the courts were entitled to construe a contract in the light 

of the presumed intentions of the parties as reasonable persons, and could say 

in the present case that they would not have intended the Conditions to apply 

in the events which had occurred. His final ground was that the courts would 

not allow a party to rely on an exemption or limitation clause where it would 

not be fair or reasonable for the party to do so. The other members of the 

court both held that,by reason of their fundamental breach~Securicor had lost 

the protection of their exception clauses but that,in any event, on their 

proper construction, the Conditions did not apply in the events which had occurred· 

The Case in the House of .Lords 

Before the House of Lords, the two basic issues were whether, on their 

proper construction,Conditions I and 2 could apply and, if so, whether Securicor 

were prevented from relying upon them because of fundamental breach or on any 

other ground. As to the construction point, their Lordships were unanimous 

that the words used in Condition I were apt to protect Securicor. On the 

second issue, they unanimously denied the existence of any substantive doctrine 

of fundamental breach, with the reservation, in the case of Lord Diplock, 

that the agreement must still exhibit "the legal characteristics of a contract".12 

Harbutt's "Plasticine" and Wathes v Austins (Menswear) Ltd:
3 

were both overruled, 

as was Charterhouse Credit v Tolly,14 the decision relied on in the wathes case. 

Nor did Lord Denning's al ternati ve grounds of "presumed intention" and his test 

of reasonableness find favour,. The House reaffirmed that, within the limits 

of legality, the parties were free to contract on terms of their own choice, 

and to agree beforehand what the consequences of breach should be. 

16 

..... 

Wilson J. clearly regarded a condition precedent as being necessarily 

a part of a binding contractual relationship which would prevent either 

party fran withdrawing while awaiting the outCOIre of the condition. 

He made no reference to the relation between such a condition and the 

scope of the grounds for withholding approval. It is suggested that had 

Wilson J • conceived of a condition precedent operating outside of and 

precedent to the contractual relationship itself, this might have provided 

an equally acceptable alternative interpretation of the facts before him. 

A similar view may be taken of the facts in Frampton v. ~lcCully .. 'lhe 

Court of Appeal does not appear to have considered the possibility that the 

parties might have agreed on tenns but not intended to be contractually 

bound until the approval was given. Instead, it rejected the view that 

there might have been a counter-offer which had been accepted giving rise 

to a contract subject to a condition precedent of the solicitor's approval, 

because the grounds on which that approval might be withheld could not, 

on the facts, be restricted. Given the view of a condition precedent on 

which this reasoning is based, i.e. that the parties are bound by contract 

while awaiting the outc:x:tre of the condition, the inability to restrict the 

scope of the approval is a valid reason for rejecting the interpretation. 

But again, if a condition precedent is seen as operating outside of and 

precedent to the contractual relationship itself, so that neither party is 

contractually bound unless and until the approval is given, there is no reason 

why there should be any restrictions at all on the scope of the matters 

subject to the approval or even on the ability of the client to instruct 

the solicitor to withhold approval. In Frampton v. McCully the issues 

would then have been, first, whether an offer intended to be capable of 

acceptance was being made; if it was, secondly,whether it had been accepted; 

and, thirdly, because intention is a third and separate element in the rraking 

of a contract, whether the tine when and the manner in which the parties 

intended to bec:x:tre contractually bound was dependent on the vendor's solicitor's 

approval. The giving of such approval would then have been the event which 

caused a contract on the agreed tenns to becare autorratically binding on both 

parties. It is suggested that the results in both of these cases might be 

attributed, first, in part to the written offer and acceptance process of 

contract making used in Christchurch which directs attention to the offer and 

the acceptance and CMay fran the contract, and, secondly, in part to the 

restricted view of a condition precedent taken by the Court in each case. 
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In this case, then, the condition attached to the vendor's offer 

prevented an effective offer fran being made until the condition 

was fulfilled. Clearly the purchaser's purported "acceptance" 

in such a situation was not an acceptance of the offer in contractual 

tenus, but could only be an indication that he would await the 

outoome of the solicitor's decision. Such an interpretation of 

the events which occurred in Buhrer v. Tweedie is perfectly feasible 

in law and is clearly distinguishable, as Wilson J. pointed out, 

from a condition precedent to a contract, though his Honour's view 

of a condition precedent is different from that suggested here. 

The second decision, which also came out of the Christchurch 

process of contract formation, was Frampton v. Mc0ll1y21 in which, 

again, the purported "acceptance" was expressed to be "subject to 

Mr. Frarrpton [the vendor's solicitor] approval". Clearly, a 

conditional acceptance cannot bring about a contract so that it was 

readily found that this "acceptance" had never resulted in a contract 

between the parties. As to the obvious possibility of treating the 

"acceptance" as a coilllter-offer, because the Court of Appeal, in its 

judgment delivered by Cooke J., did not consider that any restrictions 

could be placed upon the grounds on which the solicitor could refuse 

his approval, given the facts of the particular case, the Court thought 

that it would be "unreal to treat the conditional acceptance as a 

counter-offer capable, if itself accepted, of giving rise to a 

conditional contract of sale". The vendor was therefore taken rrerely 

to have indicated the terms on which it would accept if its solicitor 

approved. 

On analysis, there appears to be very little difference between 

these two cases. Both properly concluded that an "acceptance" subject 

to solicitor's approval cannot operate as an acceptance to fo:rm a 

contract but can be treated only as a counter-offer. In Buhrer v. 

'IWeedie it was construed, not as an offer capable of acceptance, but 

only as an indication of the tenus of the offer which would be made 

if the solicitor approved. However, the prospective purchaser had 

written under the "acceptance" the words "I agree" followed by his 

signature and the date. From the discussion on p.520 of the report, 
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The Rejection of Harbutt's "Plasticine" 

The reaffirmation of what had been decided in Suisse Atlantique no 

doubt disposed of the more recent developments, so far as they were a direct 

revival of the former substantive doctrine, and also of the Harbutt's 

"Plasticine" principle in the form in which it had recently been expressed. 

But it did not necessarily dispose of the reasoning on which Harbutt's 

"Plasticine" itself was based. As we have seen, there were two grounds on 

which that could be attacked. Of their Lordships, all except Lord Diplock 

chose the route of discharge for breach. This made it necessary to distinguish 

the deviation cases and to hold that discharge for breach did not mean a 

rescission of the contract. In his leading judgment, Lord Wilberforce accepted 

the Heyman v Darwins lS analysis. Upon a discharge for breach the contract 

remained in being for the purposes of assessing damages, and this included 

any provisions of the contract which dealt with damages, whether they liquidated, 
. . 16 h . . 11m1ted or excluded them. In a sense, the c 01ce of the Heyman v Darw1ns 

analysis was an arbitrary one. It was put forward in my book and two earlier 

articles because it was at that time the most recent. But since then the 

House of Lords has produced a new analysis in the LEP Air Services case.
17 

since it is the more recent analysis it ought arguably to have been the one 

to follow. A possible reason why this did not happen will be suggested in 

due course.
18 

As to the deviation cases, Lord Wilberforce recalled that in 

the Suisse Atlantique he had said it was a matter of the parties' intentions 

whether, and to what extent, clauses in shipping contracts could be applied 

after a deviation. He allowed that it might be preferable to consider them 

"as a body of authority sui generis with special rules derived from historical 

and commercial reasons.,,19 But on either view, what they could not do was to 

lay down different rules, as to contracts generally, from those stated 

by the House in Heyman v Darwins. 

Because of his part in formulating the rather different analysis in 

M h · . . 20. ·l ~O f . k . f osc 1 V LEP A1r Serv1ces, 1t was not<easy or Lord D1ploc to d1spose 0 

Harbutt's "Plasticine" by a simple reliance on Heyman v Darwins. Under the 

LEP Air Services case, the contract determined on a discharge for breach, in 

that primary obligations were replaced by secondary ones. That would suggest 

that clauses irrelevant until adjUdication would come too late to take effect. 

Lord Diplock was able to overrule Harbutt's "Plasticine" by following the 

second route, that of the function of exception clauses. Both primary and 

secondary obligations were the product of the contract as a whole, including 

any exception or limitation clause, and came into existence as modified by 

them.
21 

This also meant that he was able.to conclude, with McKenna J. below1 

that Securicor's primary obligation to procure visits by persons who would 

exercise skill and care was not absolute but had been modified by Condition 1. 
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It was limited to the exercise of due diligence by Securicor in their capacity 

as employer, to procure that those persons would exercise reasonable skill and 
22 

care. 

Construction of the Exception Clause 

The other major issue discussed by their Lordships was that of construction. 

None had any doubt that in its natural and ordinary meaning Condition 1 covered 

the events which had occurred. The question was, rather, whether there was 

any reason why the natural and ordinary meaning should not be applied. Though 

regard had to be had to the contra proferentem rule,23 this was a commercial 

contract
24 

"negotiated between businessmen capable of looking after their own 

interests and of deciding how risks inherent in performance • • . [could] be 

most economically borne (generally by insurance) .••. 25 The risk concerned 

was a "misfortune risk" of the kind that the reasonable diligence of neither 

26 "'. 27 party could prevent. The fee charge.l by SecurJ.cor was modest and would 

probably have been less than the reduction in premiums photo Productions 

might have enjoyed as a result of obtaining their services. 28 The allocation 

of risk in the contract was fair,29 reasonable 30 and probably the most economical. 31 

A businessman entering the contract could have had no doubt as to the real meaning 

of Condition 1 and would have made his insurance arrangements accordingly.32 

In these circumstances it would be wrong to place a strained construction upon 

the words used when they were clear, and fairly susceptible of only one meaning.
33 

In treating these factors as relevant to the question of construction 

their Lordships were applying established principles. As we have seen, it 

has been settled since the judgment of Lord Reid in the Suisse Atlantique that 

the construction of a contract can vary depending on whether it is a commercial 

or a consumer one or negotiated as distinct from being a contract of adhesion.
34 

While the reasonableness or otherwise of a provision is not at common law a 

ground for modifying it once a true construction has been arrived at,35 such 

considerations are certainly relevant to the process of arriving at a true 

construction in the first place, provided the words used are properly capable 

of more than one meaning.
36 

It is also an established test that the words 

used should be clear to the class of persons to whom they are addressed.
37 

THE SIGNIFICANCE OF SECURICOR FOR THE FUTURE 

Fundamental Breach 

In the course of his judgment in Securicor, Lord Wilberforce gave some 

prominence to his view that the passing of the Unfair Contract Terms Act 1977 

had made the doctrine of fundamental breach superfluous.
38 

That was true, 

18 

If the condition were fulfilled by the specified time, time being 

of the essence, the contractual relationship would autorna.tically 

arise. If the condition were not fulfilled by that time, the contract 

dependent upon it would s.inply not cane into being. These are the 

logical results of there being no contract between the parties and, 

clearly, an intending purchaser under such an arrangerrent would have 

far less security than under an option to purchase acquired for 

valuable consideration. The only way to avoid these results within 

the structure of a condition precedent. as defined, would be to set up 

a collateral contract, but tflis seans a cumbersane and unnecessary 

process when either an option or a contract of sale \Vith the obligation 

to perfonn sane of the terms suspended could be entered into. It 

is therefore sUPIX>sed that such conditions precedent would be intended 

only very rarely by the parties and that, in current· New Zealand 

conveyancing practice, this might be an appropriate classification only 

for SOfCE solicitor's approval conditions. 

The New Zealand decisions on solicitor's approval coridi lions 

to date have not provided any veJ:Y clear guidance as to their effect. 

The first two decisions arose out of the introduction of this type 

of condition into the conveyancing practice for the making of agreerrents 

for sale and purchase in Christchurch. This involves the agent 

obtaining the signatures of the proSF€Cti ve parties to an offer and 

acceptance fonn. In Buhrer v. Tweedie 20 the purchaser had made an 

offer on such a fonn. The vendor then changed two of the tenus of 

the offer, signed an "acceptance" and added after his signature that the 

"acceptance is subject to final approval by Il'!Y solicitors". Such 

an acceptance is,of course, a counter-offer and the solicitor's 

approval qualification attached to the offer was construed by Wilson J. 

as making the offer unavailable for acceptance until the solicitor's 

approval had been given. The prospective vendor was taken nerely to 

have indicated the terms on which he would make an offer if his 

solicitor approved. If the approval were given, a finn offer would 

still have to be made and accepted before there would be a contract. 

It is nifficult to imagine that the solicitors for either party, let 

alone the parties themselves, would have foreseen the need for this 

ritual in the light of what had already passed between them. 
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a condition which is a tenn of an existing contract may, in 

addi tion to being subsequent to the contractual relationship, also 

be precedent to the obligation to perfonn sane or all of the basic 

promises within that relationship,18 but to describe a condition in 

this twofold way is not helpful lIDless the primary and se<X>ndary 

aspects of the description are distinguished. When, as is often 

the case, the basic concern is with whether the condition can be used 

by one of the parties to escape fran the contract, or perhaps with 

whether there is a contract, the primary aspect of the condition must 

be that it is subsequent to the contractual relationship. '!his 

approach to conditions has sore judicial support19 but it has never 

been strongly accepted up to now in New Zealand, and even less have 

its implications been fully and logically followed through. '!he 

major effect of the adoption of t.l"e approach on earlier New Zealand 

decisions would be that tre conditions in issue in Griffiths v. Ellis, 

Hul vena v. Kelman, and Scott v. Rania would be labelled IIDre clearly 

and helpfully as conditions subsequent to the contractual relationships. 

Adopting the tenns precedent and subsequent with the neanings 

suggested for them above, each of t.l"e two kinds of condition will now 

be looked at separately with detailed reference to the major aspects 

of their operation. 

Conditions Precedent 

If, by the tenn 'condition precedent', is meant a condition 

precedent to t.l"e very existence of the contractual relationship, so 

that there is no intention to contract lIDless and until the condition 

is net, it must be admitted that such conditions will be rare. '!his 

would inevi tabl y be so if the intention of the parties were detennined 

in the light of the manner in which such a condition must necessarily 

operate. Because there would be no contract before the fulfilrrent 

of the condition, either party would be free to withdraw before that 

tine or to re-open negotiations as to tenus; there could be no 

obligation on either party to take any steps to achieve the fulfilrrent 

of the condition; and neither party could have any right to waive the 

condi tion so as unilaterally to impose a contract on the other. 
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he thought, not only of contracts falling within the Act but also of those 

outside it. The very fact that the Act had not been made to apply to commercial 

contracts otherwise than on one party's standard form confirmed that the parties 

to such contracts were intended by the legislature to be left free to make 

their own arrangements. 

Moreover, while he acknowledged that, despite its imperfections and 

doubtful parentage; fundamental breach had served a useful purpose, Lord Wilber-

force was otherwise dismissive of it. His references to "a legal complex so 

uncertain as the doctrine of fundamental breach must be" and to "analysis, 

which becomes progressively more refined, of decisions in other cases leading to 

inevitable appeals" suggest that he would be content to see it disappear 

altogether. 39 It is far from certain, however, that that is what will happen. 

A first point is that not all the contracts excluded from the Unfair 

Contract Terms Act are commercial. Contracts not on one party's standard 

terms/where neither deals in the course of business, also fall outside it.
40 

Even in respect of contracts within it, the Act says nothing about the initial 

construction and interpretation of the clauses concerned and, since fundamental 

breach has until now been seen as relevant to those questions, it would require 

a major change in attitudes to make it irrelevant hereafter.
44 

For similar 

reasons fundamental breach is likely to be seen as relevant to the statutory 

requirement of reasonableness and, possibly~to the reasonable expectation 

postulated by section 3(2) (b) (i) . As for common law countries with no equivalent 

to the Unfair Contract Terms Act, the pressures to retain a fundamental breach 

principle will remain unchanged. 

Conceivably, in countries without equivalent legislation, and in England 

itself in respect of non-business contracts outside the Act, there might be a 
so far as it denies the existence of a rule of lawy 

temptation to distinguish Securicor/on the ground that it applies only to 

contracts in respect of which the new Act has made fundamental breach unnecessary.42 

But that would be a travesty of legal reasoning, since the contract in Securicor 

antedated the Act and had therefore to be decided on ordinary common law principles, 

as Lords Diplock and Salmon were careful to emphasise.
43 

Almost as bad 

would be an attempt to distinguish the case on the grounds that it was 

confined to reasonable, negotiated, arrangements for the allocation of 

insurance risks between commercial parties. Of course those factors were 

relevant, but only to the issue of construction. On the substantive points 

covered in the judgments, the reasoning of the House of Lords applies just 

as strongly to all types of contract. 

When it comes to questions of construction there would, despite Lord 

Wilberforce's strictures, seem to be sufficient material available to enable 

19 



any country to retain fundamental breach should it wish to do so. Initially 

the concept would be retained as a guide to construction. But the pressures 

towards treating it once more as a rule of law could be expected to build 

qui te rapidly. The point is that, apart from negativing the Harbutt's 

"Plasticine" version of fundamental breach, the Securicor decision has left 

things fairly much as they were after the Suisse Atlantique. In the first place, 

no pre-Suisse Atlantique case other than Charterhouse Credit & Tolly44 has 

actually been overruled. Secondly, the terminology of fundamental breach has in 

substance been retained, in all its ambiguity.45 Accordingly, and this is the 

third factor, there is little in Securicor to prevent lawyers, so-minded, 

concluding that a rule of "construction" remains, to the effect that exception 

clauses do not apply to fundamental breaches. On past experience, that will 

almost certainly mean that the enquiry will be directed, not to the words used, 

but to the presence or absence of fundamental breach as the determinant. In 

consequence the test will in reality be applied as one of law. Fourthly, 

the fact that Hain v Tate & Lyle46 has been distinguished in no way affects 

its application to deviation and quasi-deviation. Those breaches will continue 

to deny the proferens the protection of his exception clauses. The temptation 

to generalise from these breaches to others outside bailment will remain, if only 

because the concept of deviation is not very clearly understood. Fil'-,lly, 

there remain those dicta of Lord Wilberforce in the Suisse Atlantique case which 

misled Fenton Atkinson L.J. and Donaldson J.
47 

His Lordship was prepared 

neither to qualify nor to explain them in Securicor. Moreover, his dictum about 

there being a rule of law which would not allow an exception clause to empty 

a contract of all content has now been echoed by Lord Diplock. Of course the 

reference of both dicta was to the formation of the contract, and pre-supposed 

that exception clauses define obligation. But in a world of lawyers who see 

exception clauses as mere defences, that qualification seems no more likely now 

to be accepted than it was after Suisse Atlantique. 

If construction was what Suisse Atlantique and Securicor were really 

about, two changes in approach ought to occur. The enquiry of the courts ought 

in the first place to be directed to finding the meaning of the words used, in 

the light of the contract as a whole, and of the surrounding circumstances at the 

time the contract was formed. Of course it would be relevant to that enquiry 

that the acts or events claimed to be covered by the exceptions were of a serious 

nature. The more serious they were, the clearer the words used should be. 

But it would be the degree of seriousness which would count, not whether they 

were"fundamental" in any technical sense. Secondly, a return might be expected 

to the principles which have heretofore governed the construction of exception 

clauses. I have attempted to list some of these elsewhere
48

. Nevertheless, 

so much water has passed under the bridge since 1953 that it may be asking too 

much to expect either change to occur, at least in England and Canada where 

fundamental breach has had its gr~atest influence. 
20 
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conditions, this potential is far fran realised in the 

New Zealand cases to date. Rather, the primary impression 

is one of sanewhat vague and confused use of the tenus leaving 

saneone seeking the solution to a problem with no clear sta:tenent 

or understanding of the law. Nevertheless, it is suggested that 

there are a couple of clues in the New Zealand judgments to workable 

definitions of each tenn. 

I have argued elsewhere15 that, to achieve clear thought 

and carmuriication when the tenus 'precedent' and I subsequent I are 

used, there nrust be SCIre agreement as to the terrporal point to which 

the tenus are related and that the rrost useful point to choose is the 

time of the creation of the contract. 

There are several reasons for this. First, the suggestion 

has the virtue of sirnplicity.16 Secondly, rrost disputes involving 

oonditions are ooncerned in sene way with whether there. ever was a 

oontract or whether the contract has been or can be detennined, which 

focuses attention on the existence of the contract. Thirdly, the 

existence and substance of the condition are factors which should in 

any event be oonsidered in detenning "the intention of the parties 

as to the t:ine when and the manner in which they will becone bound by 

oontract".17 If this t:ine were also cmsen as the reference point 

for the tenns 'precedent I and I subsequent I, the fixing of this ti.ne 

would decide whether the condition were precedent or subsequent to the 

oontract. Fourthly, because the operation of a condition is quite 

different acoording to whether it precedes or is a part of the oontractual 

relationship, the proposal makes rrore obvious the inoonsistences in our 

present understanding of the operation of conditions, clarifies hCM the 

rules might be improved, and enables us to formulate a workable set of 

rules for the operation of each kind of oondition which would then be 

inherent in the use of the labelling tenus. 

If the tirre of creation of the contract is taken as the reference 

point, there would then be only tl-Jo kinds of oonditions: those which 

are precedent to the existence of contractual relations, i. e. there 

is no intention to contract unless and until the condition is net; 

and those which are subsequent to the existence of oontractual relations, 

i.e. which are tenns of existing oontracts. It is acknowledged that 
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Nevertheless, similar reaSOning was adopted by the majority 

of the Court of Appeal in Soott v. Rania12 in attaching the label 

'precedent' to the finance condition in that case, thus lending the 

weight of that Court to the perpetuation of the confusion and 

establishing in Ne.v Zealand law an illlhelpful view of conditions. 

North P., who had earlier decided Griffiths v. Ellis, labelled the 

condition as precedent on the basis of the SaTIE reasoning as had 

Henry J. in 1-1ulvena v. Kelman, i.e. that the condition was contained 

in the offer, and is subject to the SaTIE criticism. McCarthy.1. 

felt that the wording of tIE condition was closer to that in ('.,riffiths 

v. Ellis than that in Barber v. Crickett and on that basis labelled ---- -----
it precedent rather than subsequent thus apparently taking no accotmt 

of the way in which the condition was intended to operate in regard 

to the contractual relationship. Also, as in Griffiths v. Ellis and 

Mulvena v. Kelman, it is evident fran the judgments as a whole that 

both North p. and r.t::Carthy J. regarded the parties as in a oontractual 

relationship which had to be terminated on the non-fulfilment of the 

condition. Thus again, a oondition was labelled 'precedent' which was 

in fact operating as subsequent to the oontractual relationship it 

affected. 

With the majority judgrrents in Scott v. Rania reported litigation 

ended for sene years, and in Auckland at least, a finance clause was 

included in the standard fonn agreerrent for sale and purchase incorpor­

ating the law as apparent! y settled by those judgments. In the ~ 

later decisions which there have been, the Courts did not attach a label 

to the conditions involved, but in each case certainly treated the 

finance condition as being a part of an existing contract. In 

Gardner v. G:mld13 it can be assurred that the oondition was regarded 

as subsequent since it was fotmd that an ooligation to take all 

reasonable steps to fulfil the condition could be imposed only by an 

'l'ed ' " 1114 th 11t1p ~ tenn ill an exJ..sting contract. In Barton v. Russe e 

problem ultimately centred on the interpretation to be placed on the 

\'X)rd 'void' in the finance condition in the contract, but the use 

of this word can be traced back to the reliance uron the majority 

reasoning in Scott v. Rania. 

Thus it is evident that, whatever the potential of the shorthand 

labels 'precedent' and 'subsequent' to assist in the discussion of 
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The Function of Exception Clauses 

Since Lord Diplock concurred in overruling Harbutt's "Plasticine", he 

can be taken to have affirmed his earlier-expressed view that even limitation 

clauses qualify the(secondary)obligations to which they relate. To that 

extent, the gap left after The Angelia
49 

has been closed. 

On the other hand, Lord Wilberforce did not advert to the function of 

exception clauses at all. More than that, he chose to overrule Harbutts 

"Plasticine" by applying the Heyman v Darwins analysis of discharge for breach 

rather than by adopting the more recent analysis in the LEP Air Services case. 

To adopt the latter could have involved his accepting Lord Diplock's approach 

to the function of exception clauses. This may tend to suggest that he has 

changed his mind since his dictum in Suisse Atlantique. What is perhaps at 

least as likely is that, in a case which he could decide without having to 

advert to the point, Lord Wilberforce simply preferred to "leave well alone". 

That, certainly, is what he did earlier when he was in a similar position in 

the Eurymedon.
50 

The difficulty is that if the House of Lords were to 

decide, definitively, that exception clauses are more than mere defences, 

the repercussions would not be confined to discharge for breach, or to 

exception clauses intended to benefit third parties,5l but would extend across 

the whole spectrum. In particular such a finding could have radical 

consequences for the Unfair Contract Terms Act which was drafted throughout 

on the premise that exceptions are mere defences. It could be rendered in 

some respects largely ineffective if a different approach were to be followed.
52 

The fact that Lord Diplock has now based a judgment on the "qualification" 

view of exception clauses at House of Lords level adds that much force to what 

he has said previously on the topic.
53

But it is scarcely likely that, on that 

account, an idea which has been mooted now for 43 years will overnight win 

general acceptance.
54 

Rescission 

One other point that might be made concerns rescision ab initio. Before 

the recent case of Johnson v Agnew
55 

English Chancery lawyers appeared to believe 

that the only remedy for a party to a sale of land who had suffered a serious 

breach and wished to terminate his obligations was to rescind ab initio, with 

a restitutio in integrum, but without damages. Now that the House of Lords 

have, in Johnson v Agnew,56 agreed with the courts of Australia and New Zealand 

in holding that the common law remedy of discharge for breach with damages is 

available, the pendulum seems to be swi~ging to the opposite extreme and it 

is being said that rescision ab initio without damages is not an option open 

to the injured party.57 
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Past authority has supported the existence of both remedies as well as 

th ' f' 'f b' , 58 of a 1rd remedy 0 reSC1SS10n ollowed y a cla1m for a quantum meru1t. 

At the least, it is submitted that neither Securicor nor Heyman v Darwins is 

inconsistent with there being such a choice, where the appropriate conditions 

of the remedy can be met. That in turn would depend inter alia on the terms 

of the contract, including any exception clauses. But if the three remedies 

do co-exist, it is possible to forsee the emergence of yet another substantive 

version of fundamental breach amongst those who see exception clauses as mere 

defences. It would involve rescission of the contract ab initio followed by 

a claim in tort or quasi contract. 

The Contractual Remedies Act 

For New Zealand lawyers, the most pressing problem arising from 

the concept of fundamental breach is to assess the impact on it of the 

contractual Remedies Act 1979. One of the principle objects of that 

Act was, of course, to unify the law relating to discharge for breach. 

That aspect was dealt with at length in the N.Z. Law Society seminars 

earlier this year. The aspect calling for treatment here is the effect 

of the Act on fundamental breach in the narrow sense in which it has been 

defined in this paper. 

Section 8 of the new Act, while not identical with either the 

Heyman v. Darwins or the LEP Air Services analyses, is certainly ,inconsistent 

with Harbutt's Plasticine. That case would therefore have ceased to apply 

in New Zealand even without the Securicor case. But other questions remain. 

The first is the effect of section 5 of the Act which states: 

"If a contract expressly provides for a remedy in respect 
of misrepresentation or repudiation or breach of contract 
or makes express provision for any of the other matters 
to which sections 6 to 10 of this Act relate, those sections 
shall have effect subject to that provision." 

It would seem clear enough that under this section limitation clauses like 

that in Harbutt's "Plasticine" will be able to take full force and effect. 

The consequences for clauses which exclude obligations or liability altogether 

are less obvious. The answer will almost certainly depend on what the 

New Zealand courts see as the function of exception clauses. If they opt 

for the view exemplified by Lord Diplock, Barwick C.J., and Kerr and McKenna J.J. 

they will hold that exceptions of obligation or liability prevent the act 

complained of being a breach, In that case neither section 5 nor any other 

part of the act relating to breach will apply. On the other hand if they 

opt for. the view exemplified in the judgments of Lord Denning M.R. and treat 
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that relationship is the focal point in regard to which the 

condition is viewed. The finding in Barber v. Crickett that 

the condition was subsequent was followed, on the basis of an 

agreenent between counsel, in both Knotts v. GrayS and Hartin v. 

Macarthur. 9 

In the next case to arise, Mulvena v. Kelman,lO Henry J. 

reverted to the view of North J. in Griffiths v. Ellis and preferred 

to regard the finance condition as a condition precedent. This 

conclusion was based on the fact that the purchaser had made a 

conditional offer to purchase which was accepted by the vendor. 

But, regardless of the label used, it is evident fran a closer reading 

of the judgrrent that Henry J. regarded the parties as contractually 

bound before the outccme of the condition was known. The reliance 

upon Griffiths v. Ellis fails to take account of the way in which 

North J. actually used the tenn 'precedent' in that case, i. e., as 

precedent to perfonnance, so that it is inappropriate when, as in 

Mulvena v. Kelman, the contractual relationship is the focus of 

attention. In addition, the reasoning used by Henry J., relating 

to the tenns of the offer and acceptance, is invalid in that, because 

any acceptance must be of an offer exactly as made if a conEract is 

to result, all conditions, precedent to perfonnance or subsequent to 

contract, must be contained in the offer. Those intended to be 

precedent to the contractual relationship itself might be separated 

off fram those which are within an existing contractual relationship 

by an intention that, although there has been an agreenent as to tenus by 

offer and acceptance, there should not be a binding contract unless 

and until the circumstances described by the condition should have ccme 

about. The labelling of the condition in Mulvena v. Kelman as 

precedent is therefore, it is sul:mitted, based on an inconplete analysis 

and understanding, and, in the light of the :i.mrediately preceding 

decisions which labelled the sane type of condition as subsequent, i~ 

confusing , giving an appearance of randanness to the labelling process. 

Given that the irrportance of the condition in the case was its bearing 

on the contractual relationship, it would have been nore accurately 

labelled as subsequent. 
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As Cooke J. goes on to observe in Htmt v. Wilson,3 the 

11'eaning of the tenus 'precedent' and 'subsequent' must be made 

specific "by explaining' to what the condition in question is seen 

as precedent or subsequent". The terms may be used in regard 

to the existence of contractual relations or to the obligation 

to perform one or rrore premises within an existing contract. 

In the New Zealand decisions of the las t 20 years, the precise 

sense in which the condition is classed as precedent or subsequent 

has rarely been made tmambiguously explicit. Primarily, when a 

condition is described as 'precedent', it is rarely, if ever , clearly 

stated whether it is precedent to the very existence of the contract, 

or to one, sane, or even all the promises within an existing contract. 4 

In Griffiths v. Ellis5 North J. described the condition as a 

"condition precedent in the strict sense of the tenn" which suggests 

that it is precedent to the existence of the contract. However, when 

the judgrrent is read rrore carefully, it is clear that his Honour 

accepted that there was an existing contract between the parties and 

that sorre obligations wi thin it were current and not subject to the 

condition precedent. 

The cordi tion was therefore not treated as precedent in the strict 

:3ense of the tenn, and would, had t:re contracual relationship itself 

J:)eell the focal point of t:re labelling, have rrore correctly been described 

;:tS subsequent, although its description as precedent was rrore useful 

in the circunstances of the case, because the emphasis was on the 

obligation to perform. 

In Barber v. Crickett,6 ha.vever, in a judgrrent given about 5 weeks 

;:tfter that in Griffiths v. Ellis, but witmut zrentioning the earlier 

Court of Appeal decision and perhaps witmut kna.ving of it, Cleary J. 

in the Supreme Court f01IDd that a finance condition was a condition 

:3ubsequent. This was largely based on the degree of control over the 

~)utcx:me of the condition which the purchaser had and the Australian 

i:tpproach to such a situation which is to class the condition as subsequent. 7 

While the end result accords with the view proposed in this paper, it 

is suggested that a better basis for labelling the condition as subsequent 

would be simply that there is a contractual relationship between the 

parties to which the operation of the condition is subsequent and that 
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the exception clauses as mere defences, section 5 and the Act itself will, 

so far as relevant, govern the case. One has only to think of excepted perils 

in contracts for the carriage of goods by sea, where the provision of a 

"remedy" would defeat the purpose of the exceptions. to appreciate how 

important the answer given by the Courts will be. 

The second problem is the extent to which fundamental breach has any 

continuing relevance to the interpretation and construction of exception 

clauses. The Act of course does not purport to deal with questions of 

interpretation and construction so that, prima facie, fundamental 

breach could remain relevant as a "rule of construction". The extent 

to which this is so may depend on how "fundamental breach" is perceived 

in this country. In a situation where the expression "fundamental 

breach" has been used as synonymous with "discharge for breach" and where 

the distinctive nature and function of fundamental breach itself may have 

been lost sight of, it is conceivable that the words "fundamental breach" 

will disappear from the New Zealand legal vocabulary and be substituted 

by the new concept of "cancellation". If that happened any "rule of 

construction" would no doubt be applied to acts which (the exception clause 

apart) would fall within section 7(4) (a) and (b). If that became so, 

the new rule of construction would in effect apply to discharging breaches 

generally and in consequence would be considerably more wide-ranging than 

the original fundamental breach rule as Devlin J. conceived it. That 

effect would be compounded if the new rule of construction came to be 

applied as the determinent of the result. Much the more flexible solution 

for the courts to adopt would be to make construction turn not on the 

technical categorisation o~the breach, but on the seriousness of the term 

broken or the consequences of the breach, following the approach that the 

more serious they were, the clearer the words used must be. 

A final point concerns deviation. Under the Act, deviation will no 

longer bring about a rescission of the contract and Hain v. Tate & Lyle 

will therefore cease to apply. However, that does not in itself mean 

that the exception clauses will protect the deviating party. Both on 

the construction theory, that the exceptions cover only the risks of the 

contract voyage, and on the bailment theory I have put forward, the non­

application of the exceptions to the altered risks does not depend on any 

supposed "rescission". And a positive gain from the new Act is that, 

unless the cargo owner should actively cancel the contract, the shipowner 

will once more be entitled to his freight should he deliver the cargo to 

its destination without defeating the purpose of the contract. This 

was almost certainly the law in the first half of the 19th century, and 

remained the understanding in commercial circles at least into the 1930's. 
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CONCLUSION 

By reaffirming Suisse Atlantique and overruling Harbutt's "Plasticine", 

the House of Lords has done what it can to remove two obyious distortions from 

the law. But neither action, by itself, can solve the continuinq problem 

of unacceptable contractual terms generally. Neither "construction" nor a 

third revival of fundamental breach can provide a fully satisfactory answer. 

The better approach, it is submitted, would be the development of an overall 

control based on reasonableness or, less radically, on unconscionability. 

Nor, in logic, should such a control be restricted to· only one form of contract 

term. 

It may be that in a country like Canada, where the approach to law appears 

to be raL~er more functional than it is in, say, England, Australia or New 

Zeal~nd, such a control could be evolved by the courts themselves. But in 

countries where attitudes are more analytical, it would seem far too late, 

now, to expect any such development to be possible. F.or such cou!'ltries, 

the need is surely for statutory intervention, as Lord Reid indicated 14 years 

ago in the Suisse Atlanti~. 
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A PRACrITIOOERS' CDIDE 'ill cnIDITICNS PRECEDENT AND SUBSEQUENT 

In spite of the cri de coeur by Richardson J. in Hunt v. Wilsonl 

that the "nature and effect of conditions of various kinds have been 

the subject of alnDst endless discussion by Judges and academic writers", 

it prci>ably remains true that a practitioner faced with a dispute 

centering on a condition precedent or subsequent in an agrearent for 

sale and purchase wili be in a quandaly as to the exact legal position 

of his client at the tine, and as to the steps he rrrust take to achieve 

the result his client desires. It would be presurrptious to assurre 

that one short paper will, or could, resolve all the difficulties, 

but it nay be useful to help identify issl..:es involved and direct inquiry 

along appropriate paths. 

Precedent or Subsequent? 

In Hunt v. Wilson Cboke J. said: 2 

"I venture to think that the anbiguous labels 'precedent' 

and 'subsequent', when applied to conditions, are seldan 

of real help in solving issl..:es in this branch of contract 

law." 

Certainly, on the authorities as tiEy stand at present, the labels 

are used too loosely to be of any help at all and, indeed, are only 

confusing. But if clear definitions were given to the tenns, and 

if the nost useful ~fini tions were chosen as those to be given, the 

tenns could be of great assistance. It needs to be renenbered that, 

like many such tenns in the law, they are merely shorthand ways of 

stating sets of detailed rules. If the circumstances which call for 

different rules were clearly differentiated and if the nost apposite 

sets of rules were devised far those circunstances, there is no reason 

why the soorthand labels should not perfonn the sane useful function 

that such labels camonly perfonn in legal language. After looking 

briefly at the present state of the New Zealand authorities with 

regard to the use of these particular labels, nore precise definitions 

or usages of each will be suggested and the detailed rules of operation 

of each category then examined with regard both to our present under­

standing and to changes either required by logic or suggested by the 

usefulness of their practical operation. 
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SOC. 99 (6) Continred 

(a) Subsections (2) to (5) of this section shall not be applied 
wi th respect to that arrangerrent or, as the case may be, with 
respect to that part so long as that arrangerrent or, as the case 
may be, that part is so prevented fran being discontinred and is 
continred strictly in accordance with the requirerrents of the 
aforerrentioned tenns or conditions thereof; and 

(b) So long as the said subsections (2) to (5) of this section 
are not applied with respect to that arrangement or, as the case 
may be, with respect to that part in accordance with paragraph (a) 
of this subsection, the section for which section 108 of the Land 
and Incane Tax Act 1954 was substituted by section 9 of the Land 
and Incane Tax AIrendirent Act (No.2) 1974 shall, notwithstanding 
the repeal thereof by the said section 9, be deemad to remain in 
full force and effect in relation to that arrangerrent or, as the 
case may be, in relation to that part. 

The fOnIer New Zealand Section 108 read 

"Every contract, agreerrent, or arrangerrent made or entered into, 
whether before or after the ccmnencerrent of this Act, shall be 
absolutely void as against the Ccmn:issioner for incane tax purposes 
in so far as, directly or indirectly, it has or purports to have the 
purpose or effect of in any way altering the incidence of incane 
tax, or relieving any person fran his liability to pay incane tax." 

Section 260 Incane Tax Assessrrent Act (Camonwealth) 

"Every contract, agreerrent, or arrangerrent made or entered into, 
orally or in writing, whether before or after the camencerrent of 
this Act, shall so far as it has or purports to have the purpose or 
effect of in any way, directly or indirectly -

(a) 

(b) 

(c) 

(d) 

altering the incidence of any incare tax; 

relieving any person fran liability to pay any incane tax 
or make any return; 

defeating, evading, or avoiding any duty or liability 
irrposed on any person by this Act; or 

preventing the cperation of this Act in any respect, 

be absolutely void, as against the Ccmn:issioner, or in regard to 
any proceeding under this Act, but without prejudice to such 
validi ty as it may have in any other respect or for any other 
purpose." 
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SEX::. 99 (3) continued 

(a) That person would have, or might be expected to have, or 
would in all likelihood have, derived if that arrangerrent 
had not been made or entered into i 

or 

(b) That person would have derived if he had been entitled to 
the benefit of all incare, or of such part thereof as the 
Carmissioner considers proper, derived by any other person 
or persons as a result of that arrangerrent. 

SEX::. 99 (4) 

(4) (Deerred derivation of incare) Where any incare is included 
in the assessable incane of any person pursuant to subsection (3) 
of this section, then, for the purposes of this Act, that incane 
shall be deerred to have been derived by that person and shall be 
deerred not to have been derived by any other person. 

SEC. 99 (5) 

(5) (Sale of shares) Without limiting the generality of the 
foregoing provisions of this section, where, in any incare year, 
any person sells or otherwise disposes of any shares in any 
canpany under an arrangerrent (being an arrangerrent of the kind 
referred to in subsection (2) of this section) under which that 
person receives, or is credited with, or there is dealt with on 
his behalf, any consideration (whether in rroney or rroney' s worth) 
for that sale or other disposal, being consideration the whole 
or, as the case nay be, a part of which, in the opinion of the 
Carmissioner, represents, or is equivalent to, or is in 
substi tution for, any arrount which, if that arrangerrent had not 
been made or entered into, that person would have derived or 
would derive, or might be expected to have derived or to derive, 
or in all likelihood would have derived or would derive, as 
incare by way of dividends in that incare year, or in any 
subsequent incare year or years, whether in one sun in any of 
those years or otherwise hcwsoever, an arrount equal to the value 
of that consideration or, as the case may be, of that part of 
that consideration shall be deerred to be a dividend derived by 
that person in that first-mentioned incare year. 

SEC. 99 (6) 

(6) (Discontinuance prevented) Where any arrangerrent has been 
made or entered into before the 1st day of October 1974 and the 
Carrnissioner is satisfied, in respect of that arrangerrent or, as 
the case may be, in respect of a part of that arrangerrent, that 
the terms or conditions of that arrangerrent or, as the case may 
be, of that part (being legally binding terms or conditions which 
were agreed upon in writing before that date) prevent the 
discontinuance of that arrangerrent or, as the case may be, of 
that part, -

Continued ... 
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(1967) 115 C.L.R. 353, as might have been expected in view of their 

decision in Council of the City of Sydney v. West (1965) 114 C.L.R. 

481. Thereafter, the doctrine seems to have retained very little 

impact: V.L. Boots Pty. Ltd. v. Booth (E.R.F.)Pty Ltd. [1968] 

3 N.S.W.R. 519; Hall v. Queensland Truck Centre [1970] Qd. R. 231. 

In New Zealand, the doctrine was applied in one unreported case, 

Auckland Gas Co. v. Farnsworth Galvanisers (1970) noted in [1972] 

N.Z.L.J. 32. 

In Canada, the Supreme Court accepted the Suisse Atlantique approach 

in B.G. Linton Construction v. C.N.R. Co. (1974) 49 D.L.R. (3d) 543. 

But that did nothing to stem what had become a profusion of cases in 

which the doctrine was applied, effectively as a rule of law. These 

were collected in Waddams, The Law of Contracts, Toronto, (1977), 

pp. 285-286, nn.80 and 85. The more recent decisions include 

Davidson v. Three Spruces Realty Ltd. (1977) 79 D.L.T. (3d) 481; 

McKinnon v. Acadian Lines Ltd. (1977) 81 D.L.R. (3d) 480; Evans 

Products Ltd. v. Crest Warehousing Ltd. (1979) 95 D.L.R. (3d) 631; 

Murray v. Sperry Rand Corp. (1979) 96 D.L.R. (3d) 113; Captain v. 

Far Eastern S.S.Co. (1978) 97 D.L.R. (3d) 250; Noollatt Fuel & Lumber 

v. Matthews Group (1978) 83 D.L.R. (3d) 137. TWo recent cases 

illustrate the confusions attendant on a failure to distinguish between 

discharge for breach, deviation and fundamental breach: Van Dame v. 

North American Van Lines (Canada) Ltd. (1979) 95 D.L.R. (3d) 358; 

Whittaker v. Ford Motor Co. of Canada (1979) 98 D.L.R. (3d) 

[1980] 2 W.L.R. 283. 

The amount of the defendant I s charge was not stated in the repGrts 

of the caS8 in the Court of Appeal ([1978] 1 W.L R- 856; £1978] 3 All 

E.R. 146). 

This interesting, though strictly irrelevant, fact appears in the 

Case for the Appellant, for a copy of which I am indebted to Professor 

David Yates. I have used the same source to fill out the accounts 

of the case at first instance given .in the Weekly and All England 

reports. 

Morris v. C.W. Martin & Sons [1966] 1 Q.B. 716. Contrast Keppel Bus 

Co. Ltd. v. Ahmad [1974] 1 W.L.R. 1082 (J.C.). See G. Samuel, (1979) 

95 L.Q.R. 25, 26. 

Trade and Transport Inc. v. Lino Kaiun Kaisha Ltd. (The Angelia) [1973] 

1 W.L.R. 210, 230-231. 

G. Samuel, (1979) 95 L.Q.R. 25, who is critical of the approach 

followed by McKenna J. 
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APPENDIX 

SEC.99 Agreements purporting to alter incidence of tax to be void 

(l) For the purposes of this section -

"Arrangenent" neans any contract, agreement, plan, or understanding 
(whether enforceable or unenforceable) including all steps and 
transactions by which it is carried into effect: 

"Liability" includes a potential or prospective liability in respect 
of future incare: 

"Tax avoidance" includes -

(a) Directly or indirectly altering the incidence of any incare 
tax: 

(b) Directly or indirectly relieving any person fran liability to 
pay incare tax: 

(c) Directly or indirectly avoiding, reducing, or postponing any 
liability to incare tax. 

1 Q.B. 534, 548. SEC. 99(2) 

22. [1980] 2 W.L.R. 283, 296. 

23. Ibid., 292, 296. 

24. Ibid., 289, 296, 297, 298. 

25. Ibid., 296, 297. 

26. Ibid., 297. 

27. Ibid., 291, 298. 

28. Ibid., 298. 

29. 

30. 

3L 

32. 

33. 

Ibid. , 298. 

Ibid., 29L 

Ibid., 296-297. 

Ibid., 297-298. 

Ibid., 296, 297. 

34. See cases at notes 63-65 ante. 

35. Anson's Law of Contract, 25th ed (1979), pp. 185-186; Treite1, 

The Law of Contract, 5th ed. (1979), p. 179. 

36. E.g. Wickman Tools v. Schuler A.G. [1974] A.C. 235, 251-252, 255-256, 

272: In re Gu1benkian's Settlements [1970] A.C. 508, 517, 524; 

Bremer v. Vanden Avenr.e - Izegem [1978] 2 Lloyd's Rep. 109, 113. 

32 

(2) (Void arrangements) Eve:ry arrangenent made or entered into, 
whether before or after the carmencem:mt of this Act, shall be 
absolutely void as against the Carmissioner for incare tax purposes 
if and to the extent that, directly or indirectly, -

(a) Its purpose or effect is tax avoidance; or 

(b) Where it has two or nore purposes or effects, one of its 
purposes or effects (not being a nerely incidental purpose 
or effect) is tax avoidance, whether or not any other or 
others of its purpcses or effects relate to, or are 
referable to, ordina:ry business or family dealings, -

whether or not any person affected by that arrangement is a party 
thereto. 

SEC. 99 (3) 

(3) (Adjust:Irent of incare) Where an arrangenent is void in 
acoordance with subsecticn (2) of this section,' the assessable 
incare of any person affected by that arrangement shall be adjusted 
in such manner as the Carmissioner considers appropriate so as to 
counteract any tax advantage d::>tained by that person fran or under 
that arrangenent, and, without l.imi ting the generali tyof the fore­
going provisicns of this subsection, the Carmissioner may have 
regard to such incare as, in his opinion, either -

Continued •.• 
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When it is recalled that Newton I s case was a I dividend stripping I case 

wi th facts almost identical to Patco:r:p and Slutzkin one can be fm:gi ven 

for wondering haN this I antecedent transaction I theory was revived? 

Perhaps the answer is best given by pointing out that the only recent 

authority - or if it is preferred - the basis of the revival of the 

theory is Eurg?a Oil (NO.2), upon the Board of which Barwick C.J. sat as 

the Australian rrernber. 

Furthennore, it should be noted that the Privy Council decision not only 

cites no authority, but flies in the face of Newton,is contrary to Mangin, 

clashes with the clear cbjectives of s.99 and, it is submitted, is nothing 

rrore than an unauthorised castration of s. 99 . 

In conclusion therefore, it can be said that in regard to the use of a 

trust, where tax diminution or avoidance is achieved, s.99 will only 

apply if the steps of implementation are not referable to ordinal)' 

business or ~arnilY,gealing. The recent Australian developrents in 

the application of a section very similar to s. 99 are, it is submitted, 

not well founded and are seen as a poor base upon which to build any tax 

planning arrangements. In regard to what is I ordinary', it would seem 

that provided the steps are not tortuous, or artifical, then the pennanent 

divest:nent of asource'-orIncare"to~-a'-frUst would be acceptable:=--'H~~~, 
in regard to ,!:h~,cli ~st:rrent, o:f, ~sets and thei:r lease back to the assignor 

by the assignee, the position is still unclear. There are two lines of 

authori ty in New Zealand and there is little if anything to separate or 

distinguish them. The result is that in any such arrangement one can 

cnly proceed with extrerre caution. 
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