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a) to strengthen the broader relationship between 
Australia and New Zealand 

b) to develop closer economic relations through 
expansion of free trade 

c) to eliminate trade barriers gradually, progressively, 
by agreement, and with minimum disruption 

d) to develop trade under conditions of fair competition 

Can The Law Contribute To The Achievement Of These Objectives? 

4. The answer is "yes" provided that lawyers, legislators and 
bureaucrats from both countries address themselves to the 
harmonisation of commercial law and procedure. Before 
adverting to particulars I wish to make brief mention of 
sovereignty, nationalism, the prides and prejudices of each 
nation: I do not pretend to know whether these will stymie 
legal harmonisation. I suspect not. At least our respective 
countries begin with the recognised advantage that we have: 

II longstanding and close historic, ·political, 
economic and geographic relationship." 

The agreement itself expressly recognises that fact. 3 

One can point to examples which suggest New Zealand is attuned 
to Australia's Judges and Commissioners presiding in New 
Zealand. For example: 

a) The chairmanship of the Thomas Royal Commission. 
b) The Stewart Commission, an Australian Royal 

Commission of Inquiry Into Drug Trafficking, to 
act as a Commission of Inquiry in New Zealand. 

c) The Oakley Hospital Inquiry manned by Australian 
medical personnel. 

d) The Milan Brych Inquiry headed by an Australian 
Medical Practitioner. 

An example of reciprocity has been the appointment of Sir 
Owen Woodhouse of our New Zealand Court of Appeal to an 
Australian Commission of Inquiry into Accident Compensation. 
Furthermore, the process of legal harmonisation takes place 
daily in our Courts. Australian decisions, particularly 
those of the High Court, the State Supreme Courts, and in 
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could be enforced against the N.S.W. litigant in N.S.W. 
That brings into play the N.S.W. reciprocal enforcement 
statute. Each Australian state and New Zealand have an 
Act variously known as the Foreign or Reciprocal Enforcement 
of Judgments Act. S 

Reciprocal Enforcement 

10. In our context, this is the procedure which enables a 
foreign judgment creditor who has a judgment obtained in 
a foreign superior court at any time within six years after 
the date of that judgment or appeal to register the same in 
the local High or Supreme Court for the purposes of enforce­
ment. Upon registration the foreign judgment shall be 
recognised by the local Court as though it were its own 
judgment subject to the right of the judgment debtor to 
make application to have thr egistration set aside. 

Setting Aside 

11. Section 6 of the Reciprocal Enforcement of Judgments Act 
1934 (N.Z.) is the appropriate section. The N.S.W. equivalent 
is Section 8 of the Foreign Judgments (Reciprocal Enforcement) 
Act 1973. For our purposes both sections may be viewed 
as similar. The claim of the New Zealand judgment creditor 
in the MATTHEWS GRANT case is founded in debt and as such 
is an action in personam. The New Zealand and the N.S.W. 
statutes are at one on the point that in the given 
circumstances the judgment if registered in N.S.W. is capable 
of being set aside upon application by the judgment debtor 
because of lack of jurisdiction. The New Zealand authority 
is SHARPS COMMERCIALS LTD v GAS TURBINES LTD6. An authority 
of the West Australian Supreme Court to similar effect is 
CRICK v HENNESSY. 7 In both SHARP and CRICK's cases the - ----- -----
courts emphasised that jurisdiction is based on residence 
or presence of the defendant within the jurisdiction at the 
time the proceedings were commenced. The plaintiff can 
probably overcome this problem by including in the contract 
itself a foreign jurisdiction provision , to effect, that 

all disputes are to be settled in a New Zealand Court 
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contested originally by both,parties in the English Court 
and so they had submitted themselves to the jurisdiction. 

Solution 

14. I suggest there are a number of areas where legal development 
could be made to improve the way for trans tasman commercial 
disputes to be resolved. For example: 

a) New Zealand and Australian states extend uniformly 
the scope of their respective reciprocal enforcement 
statutes by reducing the rights of a judgment debtor 
to set aside judgments attained. 

b) Australia extends its "full faith and credits" 
statute and interstate service and execution statute 
to include New Zealand. New Zealand in turn enacts 
"full faith and credits" and "service and execution 
statutes" for Australia. 

Alongside these two developments is the need to achieve 
greater unformity and harmonisation of our commercial laws 
to reduce conflicts and comparative law problems. 

Full Faith and Credits 

15. Following United States precedent, Australia, under its 

constitution, by S.118, provides: 

"Full Faith and Credit shall be given throughout 
the Commonwealth to the laws, the public Acts 
and records, and the judicial proceedings of 
every state." 

By S.18 of the State and Territorial Laws and Records 
Recognition Act 1901-1973 (Com.) Australia provides that: 

"All public acts records and judicial proceedings 
of any State or Territory, if provided or authen­
ticated as required by this Act, shall have such 
faith and credit given to him in every Court 
and public office as they have by law or usage in 
the Courts and public offices of the State or 
Territory from whence they are taken." 
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Nygh in CONFLICT OF LAWS IN AUSTRALIA, 3rd EditionlO , states: 

"There is no doubt that the full faith and credit 
provisions compel Australian courts to take judicial 
notice of interstate laws, records and judgments and 
to admit them in evidence in the forum to the same 
degree and in the same circumstances as apply under 
the law of the state whence they were taken. But 
this is a relatively minor variation of the common 
law rules which does not add much to the position 
as it existed even before federation under the 
Evidence Acts of the several colonies. The crucial 
question, which is as yet unresolved in Australia, 
is whether full faith and credit involves not merely 
the taking note of, but also the giving of substantive 
effect to, interstate laws and judgments." 

Then from the practical viewpoint an important statute is the 

SERVICE AND EXECUTION OF PROCESS ACT 1901-1974 (Commonwealth).It 
provides for the enforcement by registration of judgments 
made in an Australian state or territory in any other state 
or territory to which the Act extends. That Act extends 
beyond the six Australian states to its external territories 
of Norfolk Island, Christmas Island, Cocos (Keeling) Island. 

Its practical operation is summed up in a helpful text 
CREDITOR A.~D DEBTOR LAW IN AUSTRALIA AND NEW ZEALAND by 

James Farmer at page 100-101 section 711: 

"The position with registration of inter-State 
judgments within Australia is made comparatively 
simple by Part IV of the Service and Execution of 
Process Act 1901-1974 (Cmwlth). Section 21(1) 
of that Act provides for registration of particulars 
of a certificate of any judgment given in a Court 
of Record (which terms includes District Courts, 
Small Debts Courts and Courts of Petty Sessions: 
see sec.22) in a book entitled "The Australian 
Register of Judgments" kept in each State and the 
internal and external territories of Australia. 
Registration of the certificate confers the same 
force and effect in the court of the registering 
State as the judgment has in its original State. 
Further, "the like proceedings (including proceedings 
in bankruptcy or insolvency) may be taken upon the 
certificate as if the judgment had been a judgment of 
that court and interest shall be payable thereunder 
at the rate and from the date set out therein" (sec. 
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Revenue Laws 

21(2)). Execution cannot be levied until the process 
of registration is completed. 

There has been some debate as to whether registration 
can be challenged on the grounds that the original 
court lacked jurisdiction in a private international 
law sense or on the grounds of public policy or denial 
of natural justice. The opposing views and authorities 
are discllcssed in Nygh, Conflict of Laws in Australia, 
but it is submitted that the view which was ultimately 
accepted in Re E. and B. Chemicals and Wood Treatment 
Pty Ltd., namely that these grounds of challenge are 
not available, is the correct one." 

16. As a matter of public policy in New Zealand and Australia 
dating back from eighteenth century England that connnon 
law courts will not enforce the revenue laws of foreign 
countries. Nygh on CONFLICT OF LAWS IN AUSTRALIA, 3rd 
Edition10 states: 

The origin of this rule is not altogether clear 
but it can be traced back to two notions which were 
prevalent in the eigtheenth century: first, that 
the public rights of a sovereign only extended as 
far as his domains, and secondly, that the interests of 
British trade demanded that English courts should 
refuse to enforce restrictions imposed upon trade by 
foreign countries. 

These reasons have long since lost any force they 
might have had, but the rule still remains. Up to 
this day Australiancourts will not give effect to any 
foreign sovereign for arrears to taxes owed to him 
by one of his subjects will most certainly be 
rebuffed. But English and Australian courts also 
decline to entertain any foreign claim which by 
indirect means seeks to enforce a foreign revenue 
debt. In Government of India v Tailor a company which 
was incorporated in England was being would up in that 
country. The company had carried on business in 
India and owed the Indian Government certain arrears 
in taxation. The Indian Government entered a proof 
in respect of these arrears with the liquidator was 
entitled to reject the proof since the term "liabilities" 
referred only to such liabilities as an English court 
would enforce." 

If both countries wished to retain this 'rule' of public 

policy such limitation can be expressed in any amending 
legislation under the Reciprocal Enforcements Statutes. 
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problems to circumvent such as examination of exhibits 
produced, judicial assessment of wiitness credibilities. 
It may be that the final hearing however should be held 
in a particular country. 

Bankruptcy/Liquidations 

20. Each country has exclusive jurisdictions. A bankruptcy 
in one country does not prevent the issuing of a petition 
in the other country, c.f. Re ARTOLA HERMANOS. ll Each 
country controls the assets in its respective country. 
Proof of debt may be lodged irrespective of residence. 
There is a provision under the N.Z. Insolvency Act (5.135) 
which requires it to act in aid of overseas bankruptcies. 
Australia acting under a U.K. Act has a similar duty. The 
Australian view is that the 5.135 provision requires it to 
assist in tracing assets only. None of these help our 
respective revenue agencies. Harmonisation in this area 
should be considered. 
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