
CONFLICTS OF INTEREST AND 
PROFESSIONALS 

Dr Paul Finn 

Dr Finn is Reader in Law, Australian National University Canberra and author of 
"Fiduciary Obligations". 

7 



8 



CONFLICTS OF INTQW~~~ 1~lrfss~'hMND 
WELLINGTON INFORMATlvN 

& RESEARCH CENTRE 

THE PROFESSIONAL 

Fiduciary law is something of a new industry in the courts 

of the Commonwealth. Its burden, inevitably, has fallen on the 

professional and the businessman. In this country one need 

only point to Farrington v Rowe, McBride and Partners, I 

westpac Banking Corporation v Savin,2 Pacifica Shipping Co 

Ltd v Anderson 3 and Mid-Northern Fertilisers Ltd v Connell, 

Lamb, Gerard & Co. 4 In Canada it has been embraced 

enthusiastically, if not always orthodoxly,S with 

occasionally stunning results.& In Australia the judicial 

response has been somewhat more circumspect, 7 though this, 

perhaps, is associated with a shift of a more profound nature -

the severance of equitable remedy from its current reliance on 

fiduciary laws and the open espousal of a law of unjust 

enrichment. 9 Equitable remedy, particularly the constructive 

trust and the account of profits, is at the heart of the 

matter. The bounty these can bring to a successful claimant 

can make a damages claim in tort or contract appear a trifling 

thing. But prophylactic remedies alone are not the sole 

attraction of fiduciary law. Presumptions of wrongdoing, the 

common reversal of the onus of proof and the minimisation of 

the importance of such familiar common law concepts as 

causation and foreseeabilitylO have their own lure. 

I cannot in a short paper attempt to chronicle the 

implications of all of this. So I have narrowed my focus. 
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have no unifying theme. All that I will do is consider an 

apparently eclectic group of topics falling u~der the fiduciary 

rubric and which have no greater claim to consideration than 

that they are of some importance to professionals and 

businessmen and particularly to those who render client 

services through corporations and partnerships of some size. 

The use and abuse of information will be a recurrent concern. 

And I will, of course, advert to the device looked to, perhaps 

forlornly, by many as the solution to many of such fiduciaries' 

ills - the "Chinese Wall". But my primary concern will be with 

the law as it is and with how it may develop. And I will 

suggest its present inadequacy both in accommodating modern 

business and professional organization and in reassuring the 

public that client interests are properly safeguarded in 

situations of apparent conflict of interest. I am not 

unmindful that much of what I have to say may not be 

particularly pleasing to you. 

Fiduciary law came of age in a world that knew little of 

the complexity and complication that besets us today in 

business and social organisation. Though it spoke, and speaks, 

of what are undoubtedly important values in human dealings, its 

models - and the rule system which expresses them -

possess a remarkable simplicity. To overstate the point 

slightly the law would seem to have had in mind a fiduciary -

let us sayan agent - who personally served one client at a 

time in a relatively simple and specific matter and who had, if 

not in his own head, then at least readily accessible to him, 

all of the information relevant to that matter. The paradigms 
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were the custodian trustee with quite narrow powers of 

investment and the agent acting for a vendor or a purchaser in 

a specific property dealing. The advent en masse particularly 

in this century of the limited liability company threw great 

strains upon fiduciary law's simple conceptions. Traditional 

methods of analysis simply could not cope with some range of 

the fiduciary problems that the company spawned. The conflict 

of duty and interest rule, for example, could work tolerably 

well in regulating dealings between a director and his 

company.!! But it was quite unequal to the task of 

determining when and why a director should be accountable to 

his company for pursuing a profit making opportunity on his own 

account. As a result, and influenced somewhat by united States 

developments, we seem to be in the process of evolving a "line 

of business" test which artificially sterilises a sphere of 

activity from the private concerns of directors.!2 We have 

here, then, the adaptation of fiduciary law to a problem of 

some complexity. But of note for what I am to say later it has 

not been achieved at the price of any reduction in the rigorous 

standards that fiduciary law has traditionally exacted. 12 

Today, in a quite different sphere, a similar adaptation is 

being called for. The problem evoking this arises from modern 

changes in the structuring, practices and pursuits of business 

and professional enterprises. It is not easy of resolution, 

the more so as it confronts directly the simple fiduciary model 

I mentioned earlier. Increasingly we are witnessing financial 

and professional "businesses" operating through corporate or 

large partnership forms, employing large numbers of persons in 
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the provision of a mUltiplicity of client services (some but 

not .necessarily all being fiduciary ones) and,becoming the 

repositories of information on scales not previously envisaged. 

For the purposes of fiduciary law, this phenomenon raises 

three rather basic issues which, previously, it has addressed 

only imperfectly. The first arises because of client 

proliferation with the point now commonly being reached where 

"fiduciary businesses" wittingly or unwittingly are servicing 

clients who themselves have potentially adverse or conflicting 

interests (the problem of "client conflict"). The second is a 

product of the inevitable information garnering of such 

businesses in the conduct of their diverse activities, the law 

as it now stands imposing conflicting obligations on them in 

respect of the aggregation and the segregation, on the use and 

non-use, of such information (the "information" problem). The 

third is, for us, a novel issue. As businesses grow they can 

generate their own institutional interests and institutional 

loyalties in their members and employees: care(r prospects, 

business profitability and client attraction and retention, for 

example, are here possible matters of moment. This in turn can 

mean that the interests of the business and of those engaged in 

it can be factors which may intrude into the manner in which 

client services are rendered in individual cases, leading, for 

example, to the temptation to favour some clients and to be 

less concerned for the welfare of others (the problem of 

"institutional interests and loyalties"). 
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What is distinctive with this trio is that, unlike with the 

company director problem noted earlier, they do not relate 

exclusively to anyone specific fiduciary rule. Accordingly I 

will not address them individually but will, rather, talk of 

fiduciary law in general though giving particular emphasis t) 

the conflict of duty and duty rule - the "duty of loyalty" -

where these problems surface most commonly. I will for the 

most part confine myself to the purposes and techniques of 

fiduciary law for it seems to me that an understanding of these 

is a prerequisite for any successful adaptation of the law to 

modern conditions. 

1. THE PURPOSES OF FIDUCIARY LAW 

At the risk of some slight inaccuracy one can say by way of 

generalisation that the prime object of fiduciary law is to 

safeguard the interests of beneficiaries in fiduciary 

relationships. 13 This is not surprising. A fiduciary, after 

all, is simply someone (a) who in his relationship with another 

has assumed to act in that other's interests in some particular 

matter or matters 14 or (2) whose power over, and the 

corresponding reliance placed upon him by another in, that 

other's affairs are such that he should be taken to have 

assumed so to act. 15 By that assumption or with that power 

the fiduciary will, perforce, be possessed of some capacity 

great or small to affect those interests for good or for ill, 

be this through his own decisions or through his influence 

upon, or involvement in, the decisions of that other. 1& In 
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its rule system, fiduciary law seeks to ensure that that 

capacity is not used otherwise than in the ben,eficiary's 

interests. But it does this in a quite distinctive way. Where 

wrongdoing is alleged it does not in the individual case seek 

to inquire whether the beneficiary has in fact been adversely 

affected. Its concern is with possibilities and tendencies. 

This is the enduring product of the seminal decision of Keech v 

Sandford. 17 And so the interests of beneficiaries have been 

protected in the main by rigid proscriptions subject to consent 

based exceptions. The primary purpose of these proscriptions 

is, doubtless, to maintain the integrity of fiduciary 

relationships themselves. Or to use the contemporary U.S. 

description, the purpose is "instrumental."18 

It is, perhaps, important to mention here in passing that 

fiduciary relationships are not confined to fixed types of 

legal relationship, for example, trustee and beneficiary, 

principal and agent, and the like. Their existence, wherever, 

is simply a question of fact. It is for this reason that as 

the nature of the functions performed by a person or body 

change over time that change can bring in its wake fiduciary 

responsibilities not previously an encumbrance upon that person 

or body. So one can note that the growing propensity of banks, 

for example, to give advice in association with loan 

transactions is, increasingly, rendering them vulnerable to 

fiduciary challenges. The Canadian courts in particular have 

been sensitive to this. 1 q 
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But let me continue with the purposes of fiduciary law. 

Beneficiary protection apart, another more subtle purpose seems 

also to be at work in the conduct regulation of at least some 

types of fiduciary. This warrants emphasis. In some spheres 

conduct regulation would appear to be becoming an end in itself 

and this because there can be a public interest in reassuring 

the community - not merely beneficiaries - that even the 

appearance of improper behaviour will not be tolerated. The 

emphasis here seems, in part at least, to be the maintenance of 

the public's acceptance of, and of the credibility of, 

important institutions in society which render "fiduciary 

services" to the public. 2o 

We encounter often enough the observation that fiduciary 

duties are "more intense" in some relationships than in 

others. We likewise are familiar with the notion that the 

courts will exact from court officers standards more stringent 

than those imposed on others. 21 Often the "intensity" 

observation merely signifies that the opportunity for 

impropriety is the greater with some types of fiduciary than 

with others and that supervision will therefor be the more 

vigilant. But in some instances, as also with court officers, 

the law is, I suggest, in fact committed to imposing standards 

of behaviour more severe than is usual with the ordinary run of 

fiduciary - and, I propose, for the public interest reason I 

mentioned earlier. 

I have laboured this point because it seems to me to be at 

the heart of the controversy over when lawyers in particular 
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can act against former clients. And I will later suggest that 

the "public interest" may be a factor which m~y dissuade courts 

from too ready an acceptance of "Chinese Wall" defences in 

lega 1 ,and f inanci a 1 inst i tut ions and this because an 

apprehended community scepticism about the efficacy of such 

devices may lead to an erosion of public confidence in such 

institutions. But I would like for a moment to dwell on the 

lawyer acting against a former client. 

It is well known that lawyers, like all professionals, are 

subject to a legal and not merely an ethical duty to maintain 

the secrecy of information acquired from or about their clients 

when acting in their professional capacity. This duty knows 

limited exceptions, that alone of note for present purposes 

being that information so acquired cannot be used or disclosed 

without the client's consent. The duty, furthermore, is one 

which subsists after the termination of the professional-client 

relationship.22 It has traditionally been considered that it 

is this duty, primarily,2J which sets the limits to when a 

lawyer can act against a former client. The difficulty lies in 

determining how that duty should be applied in favour of 

clients and against lawyers. 

A considerable body of conflicting, often unconvincing, 

nineteenth century English authority failed to yield an 

authoritative answer to this question. 24 For reasons given 

below these cases should be allowed to sink into oblivion. For 

the purposes of the law of the Commonwealth, the 1912 English 

Court of Appeal decision of Rakusen v Ellis, Munday, & 
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Clarke 2s has been taken as stating the modern law. The court 

there refused to lay down any general rule which would preclude 

a solicitor from acting against a former client in the same or 

in a related matter. Whether he could or could not was to be a 

question of fact in each case, the court only interfering if a 

breach of confidence was, in the circumstances a "mischief 

rightly anticipated.,,26 Cozens-Hardy M.R. was of the view 

that -

"solicitors of the highest honour and integrity may 

frequently be perfectly able to act in the same matter for 

a new client, and at the same time may be perfectly able to 

avoid disclosing secrets without putting any strain upon 

their memory, conscience and integrity."27 

Comforting as this view may be it has long since been abandoned 

in the United States,28 it is under siege in parts of 

Canada 29 and is, in my view, untenable today. Its vices are 

at least four-fold. 

First it was formulated when our law of breach of 

confidence was in an embryonic state. In particular it paid no 

heed to the now well accepted phenomenon of "unconscious 

plagiarism" or unconscious use of information. 30 United 

States courts early acknowledged this to be a real possibility 

to be guarded against in lawyer-client cases at least where the 

later representation was of an interest adverse to the former 

client,3! as did Lilley C.J. in a perceptive judgment of the 

Full Court of Queensland in 1882. 32 Secondly, with the onus 
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now being on the former client to prove not merely that his 

former lawyer acquired information in confidence but also that 

there is a real likelihood that some or all of that information 

will be misused, the Rakusen ruling does in effect "tear aside 

the protective cloak drawn about the lawyer-client 

relationship"33 and underlines the policy informing both 

client secrecy and the related doctrine of legal professional 

privilege. It may be that in some cases this difficulty can be 

obviated by usirig such devices as in camera proceedings etc to 

assist in the maintenance of secrecy.34 But this can become 

an unrealistic possibility if the prior retainer involves a 

matter of some magnitude and complexity. 35 Thirdly, Sir 

Robert Megarry has suggested in Spector v Ageda that 36 -

'"A solicitor must put at his client's disposal not only his 

skill but also his knowledge, so far as is relevant; and if 

he is unwilling to reveal his knowledge to his clie't, he 

should not act for him. What he cannot do is to act for 

the client and at the same time withhold from him any 

relevant knowledge that he has" -

If, as is well accepted, a solicitor cannot pray in aid a duty 

of confidence to justify his non-disclosure to his client of 

relevant information he possesses,37 then the assumption 

underlying the Rakusen rule conflicts with the duty of a lawyer 

to his second client. And one can well understand the reason 

for that duty. Assume that S in a previous retainer acquires 

information that his then client X is destined for insolvency. 

S is later retained by Y for advice on a terms contract he is 

18 



entering into with X, X having continuing payment obligations 

to Y. S, consistently with Rakusen could advise without 

disclosing his knowledge of X's circumstances. But can that 

information properly be withheld from Y if S, having accepted 

Y's retainer, is to discharge his duty to Y? 

Fourthly, and consistently with the policy informing legal 

professional privilege,38 the rule adopted must eliminate, as 

the Rakusen rule does not, the apprehension a member of the 

community might have that disclosures he may make to a lawyer 

might somehow become available to third persons. To allow that 

apprehension is to prejudice the possible utilisation of legal 

services. 39 

I am conscious that while criticizing Rakusen I have 

neither proposed an alternative rule nor considered the 

complications wrought by professional practice being conducted 

through often very large partnerships. I will deal with the 

second of these matters separately at a later place in this 

paper. 

As to an alternative rule, it is clear that any rule more 

stringent than Rakusen can have the dual effects (a) of 

reducing client choice of lawyers and (b) of "shutting lawyers 

out from some subsequent business,,4o - this latter effect 

snowballing as lawyers change firms and as firms 

amalgamate. 41 I would not, of course, presume to suggest to 

you the weight that should be given to these effects in your 

country if an alternative to R~kusen is to be adopted. It 
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does, however, seem to me that your courts have three 

possibilities from which to choose. 

1. To retain the Rakusen rule subject though it may be to the 

vices and the liability hazard I have identified. 

2. To raise a rebuttable presumption that a prior retainer has 

resulted in the acquisition by the lawyer of confidential 

information so that he cannot act in the same or in a 

substantially related matter for an interest adverse to his 

former client unless the former client consents to his so doing 

or unless the Court is satisfied that no confidential 

communications of possible relevance to that matter were in 

fact made, the onus of proving this being on the lawyer. 

This approach, while not automatically disqualifying a 

lawyer, accepts the possibility of unconscious use of 

information in the situation where such is most likely to 

occur, i.e. in the representation of an adverse interest; it 

minimises to an extent greater than is so under the Rakusen 

rule, the need for confidences to be revealed for the purposes 

of determining whether a lawyer should be restrained from 

acting; and it eliminates the possibility of a lawyer being 

held liable on the basis of the Spector v Ageda rule for' 

non-disclosure of relevant information. 

3. To raise an irrebuttable presumption and thus an automatic 

disqualification in the circumstances of 2. above. 
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This approach has been adopted in the united States. When 

coupled with a related "imputation" rule which transfers the 

disability imposed on a lawyer to all affiliates in his 

firm 42 it can make an industry out of applications for 

lawyer-disqualification. It would, if a like imputation rule 

were to be adopted, be unworkable in countries such as our own 

given the size - and disposition of our respective legal 

professions. 

The attraction of this approach is that it does not require 

the client to prove, or the lawyer to disprove, that relevant 

confidences were communicated in the prior retainer thus 

reinforcing the policies informing client secrecy. For my own 

part I would advocate this rule although, as will be seen 

below, I would propose a different and less stringent 

imputation rule for law firms from that which is used in the 

united States. 

2. THE CONSENT BASED EXCEPTIONS TO FIDUCIARY OBLIGATIONS 

There are several, not merely one, fiduciary duties -

though their precise number most likely varies depending upon 

the Commonwealth country with which one is concerned. 43 But 

whatever their number, what they share in common is that they 

have each been cast in a fashion which acknowledges that, 

within their respective spheres, beneficiaries have the right 

to determine how their own interests are to be served when the 

fiduciary's conduct is such as to activate a rule. This has 
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been achieved by allowing a beneficiary, upon full disclosure 

by a fiduciary, to consent to action which would otherwise be 

wrongful. We are quite familiar, for example, with the idea 

that a company director must disclose any personal interest 

possessed in a proposed contract with the company or his wish 

to pursue on his own account an opportunity falling within the 

company's sphere of interest. 44 The point, however, to be 

emphasised is that as each fiduciary duty has its own 

distinctive purpose, so the disclosure and consent requirement 

differs from one duty to another. Thus (a) a fiduciary subject 

to the presumption of undue influence can only retain a gift or 

a contract with his beneficiary if he can show his 

beneficiary's consent to it was "the independent and ~ell 

understood act of a man in a position to. exercise a tree 

judgment based on information as full as that of the 

[fiduciarY)"i 45 or (b) a fiduciary in a position of conflict 

of duty and interest must disclose "all material information 

"known to him so that his beneficiary on the basis thereof, and 

having regard to his own interests, can determine whether or 

not to consent to the fiduciary's acting in the way 

proposed. 46 I should add that where a fiduciary relationship 

arises because the fiduciary is retained to advise the 

beneficiary, then unless the beneficiary is independently 

advised in the matter which requires his consent, the 

fiduciary, apart from making the requisite disclosure, will 

carry the cumulative obligation of giving all that reasonable 

advice against himself that he would give if advising his 

beneficiary in a dealing etc with a third person. 47 
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The disclosure rule which remains contentious today and 

which I would like to examine in a little detail is that 

imposed on a fiduciary who, in the same matter or in separate 

matters, owes potentially conflicting duties to different 

beneficiaries. The common example of this is the solicitor, 

stockbroker or finance agent actipg two ways. By way of 

prefatory comment I should reiterate that the role of 

disclosure in the case of all fiduciary duties is to put the 

beneficiary in a position where he can make an informed 

decision concerning his own interests in the matter in which 

disclosure is required. 

Conflict of duty, and duty (Client conflict). At the 

outset one must distinguish two separate situations: 

(1) where the fiduciary acts for two unrelated beneficiaries in 

the same matter where the interests of the two are, or are 

potentially, adverse - the common example being the solicitor 

acting two ways in a conveyance: this type of conflict can be 

described as a "same matter conflict"; and 

(2) where the fiduciary in acting or having acted for one 

client in one matter, acquires confidential information which 

is material or relevant to the service he is rendering to 

another beneficiary in a separate matter - the common example 

here being the financial institution providing investment 

advice to one client while being in possession of confidential 

information about the subject matter of that advice by virtue 
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of services independently rendered to another client: this can 

be described as a "separate matter conflict" .. 

These two situations raise quite distinct issues and need 

to be considered in turn. 

Same matter conflicts. These are in the heartland of 

fiduciary law, raising as they do in an acute form, a 

fiduciary's duty of loyalty. Let me take the simple example of 

a lawyer or agent acting for both vendor and purchaser in a 

contract of sale. Ib each party, the lawyer or agent - the 

fiduciary - owes not only those common law duties appropriate 

to his function (care, skill and the like), he also owes 

fiduciary duties of disinterest and of loyalty. First, if he 

is being remunerated by either or both of the parties or if he 

has through one of the parties a direct or indirect pecuniary 

interest in the transaction,48 the conflict of duty and 

interest rule requires him to disclose to each principal that 

he is being remunerated by the other (if such is the case)49 

as also his personal interest in the transaction. Failure so 

to do, as is well known, carries quite draconian consequences 

both for the fiduciary and in the resulting transaction. But 

disclosure of remuneration, if any, or of a personal interest, 

if any, is by no means the end of the matter. Until eac~ 

client agrees to the contrary, or unless there is a legally 

acknowledged custom to the contrary,50 each is entitled to, 

and is entitled to assume that he has, the undivided loyalty of 

the fiduciary he has retained. That entitlement finds its 

expression in a quite distinct fiduciary duty which is owed to 
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each client. It was expressed by an English judge in an agency 

case in terms that: 

"Fully informed consent apart, an agent cannot lawfully 

place himself in a position in which he owes a duty to 

another which is inconsistent with his duty to his 

p r i nc i p a I . " 5 1 

The object of the rule has been put happily in a Californian 

decision: 

The rule is designed not alone to prevent the dishonest 

practitioner from fraudulent conduct, but as well to 

preclude the honest practitioner from putting himself in a 

position where he may be required to choose between 

conflicting duties, or be led to an attempt to reconcile 

conflicting interests, rather than to enforce to their full 

extent the rights of the interest which he should alone 

represent."52 

The rule can, however, be relaxed by the beneficiary-client. 

The crucial matter for present purposes is, of course, the 

nature of the disclosure required to produce a "fully informed 

consent". 

This much is clear. The disclosure is not limited simply 

to the fact of the double employment as such. 53 When one asks 

what here is the purpose of the disclosure, the answer I would 

venture to suggest is this. The disclosure is to appraise each 

beneficiary in turn as to the extent to which the fiduciary's 
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~xertions on his behalf will or may be qualified or 

compromised, so that each beneficiary can theq determine 

whether, in view of the adverse and possibly qualified 

representation, he should permit the fiduciary to continue so 

to act in the matter. Each beneficiary must be informed, in 

other words, of the extent to which the fiduciary will, by 

virtue of the double employment, act and be capable of acting 

in that beneficiary's interests given the possible conflicts 

which might arise in the matter. This point has again been 

well made in a united States decision involving a lawyer acting 

two ways in a conveyance: 

Full disclosure requires the attorney not only to inform 

the prospective client of the attorney's relationship to 

the seller, but also to explain in detail the pitfalls that 

may arise in the course of the transaction which would make 

it desirable that the buyer have independent counsel. The 

full significance of the representation of conflicting 

interests should be disclosed to the client so that he may 

make an intelligent decision before giving his consent. If 

the attorney cannot properly represent the buyer in all 

aspects of the transaction because of his relationship to 

the seller, full disclosure requires that he inform the 

buyer of the limited scope of his intended representation 

of the buyer's interests and point out the advantages of 

the buyer's retaining independent counsel. 54 

But the matter does not even end here. If the 

beneficiary-client does in fact accept a qualified 
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"representation" he cannot, subject to what I will suggest 

below about consents, complain if he is not served by the 

fiduciary in a matter expressly excluded from the 

representation. But irrespective of whether the representation 

is or is not qualified, if an actual conflict does arise within 

the scope of the double engagement, all material facts bearing 

on that conflict must then be disclosed. If it is not made -

the onus being on the fiduciary to prove that it has - the 

fiduciary will automatically be in breach of the rule. 

Accordingly I would suggest that the conclusion reached by 

Thorp J. in the Mid-Northern Fertilisers case, it at first 

sight arresting, is unexceptionable, 55 although my reasoning 

may differ somewhat from his Honours. This disclosure 

requirement is unusual in fiduciary law in that it is a 

continuing one. The hazaro this raises for the fiduciary is 

that he might not recognize that a later duty to disclose has 

arisen simply because he does not realize that a conflict is 

there. 

A phenomenon which quite commonly generates a conflict of 

duties is the acquisition in one relationship of confidential 

information which, if available for utilisation in the other, 

could possibly affect that other beneficary's consent to the 

fiduciary's continuing to act in the matter. s6 The fiduciary 

rule itself does not oblige the fiduciary actually to disclose 

the information to that other: it does not compel breaches of 

confidence as such.s7 Rather it signals that his ability to 

act in that other's interest is now compromised given the 

knowledge he possesses; that that other should be informed of 
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this; and that the relationship should be terminated. 58 If 

the fiduciary continues to act, he will be liable to that 

beneficiary and because of his non-disclosure. 59 I would 

emphasise that the liability arises from the non-disclosure 

itself as there has been some tendency in some cases to confuse 

this liability with the quite separate possible liability for 

negligence - a liability in which the non-disclosure may well 

be a very material element. 6o 

Having indicated that the acquisition of confidential 

information may trigger a conflict, I should reiterate that 

this is merely one way in which a conflict may arise. Indeed 

the usual illustration of a conflict is where the fiduciary 

simply fails to advise one party on a matter potentially 

adverse to that party's interests where his duty to that party 

calls for that advice. 61 In most of these instances that 

failure will have been unwitting. But we do have reported 

instances where it has flowed from an actual favouring of one 

party.62 I emphasize this simply to make the point that the 

duty of loyalty is not one concerned as such with the use and 

abuse of information. Its concern is with beneficiary loyalty 

and this, as I will indicate, has quite some bearing upon the 

question whether Chinese Walls are possible solutions to same 

matter conflicts. 

The final comment I would like to make relates to 

beneficiary consent. I merely suggest that in some instances 

the point can surely be reached where, no matter how full the 

disclosure, the consent of the beneficiary cannot and should 
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not be regarded as binding. The subject matter in which a 

fiduciary's services are retained may be so complex or 

specialized, the beneficiary so untutored in that matter, that 

even with full disclosure he could not on his own make an 

intelligent judgment as to how his interests are best to be 

served. And that, after all, is the reason why many ordinary 

members of the community engage professional advisers. 63 

Separate matter conflicts. As a large united States 

literature indicates 64 the issue here is all but exclusively 

one of effect the possession of confidential information can 

have on the discharge of fiduciary responsibilities to others. 

Put briefly the issue is this: does the acquisition of 

confidential information in one client relationship,65 which 

information is relevant to what a fiduciary or beneficiary is 

doing in another relationship, affect how the fiduciary must 

conduct himself in that other relationship. A financial 

adviser, for example, in one relationship acquires adverse 

confidential information concerning the liquidity of his client 

in that relationship. When consulted later by another client 

who seeks advice on the wisdom of, say, lending to the former 

client, how must the adviser act given the information he in 

fact possesses? A simple, but often unacceptable, answer would 

be that as the fiduciary's possession of that information is in 

a sense fortuitous, and as he is duty bound not to reveal the 

information, he should advise his client on the basis of the 

information he possesses other than that which he has received 

in confidence. But this quite obviously can be objectionable 

where the confidential information falsifies the information he 
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otherwise possesses. And as the much discussed united states 

decision of Black v Shearson, Hammill & C0 66 ~llustrates, to 

allow the fiduciary so to advise in such circumstances can be 

to allow the perpetration of frauds upon the later client. 

There a strockbroker allowed his agents to encourage clients to 

purchase shares in a company on the basis of positive 

information available about that company when he, in fact, was 

in possession of confidential information which indicated that 

the company's situation was parlous. The stockbroker was held 

liable for fraud. 

As in any situation involving the need to reconcile the 

conflicting interests of separate persons who repose trust in 

the same individual, the divining of an acceptable solution is 

by no means easy. Insofar as the original confider, the first 

client, is concerned any unauthorised use of the information by 

the fiduciary will, of course, be actionable. And that, with 

respect to those who yearn for the contrary, is equity's answer 

to the insider trader. The more difficult problem is the 

fiduciary's potential liabilities to the second client arising 

from the non-use of the confidential information. One here can 

advance at least a series of propositions which go some way 

towards a solution. 

(1) The fiduciary cannot use the information, nor should he 

be held liable for its non-use, simply because the use of that 

information could have secured a positive advantage to the 

second client. 67 There can, nonetheless, be the problem here 

for large multiple service enterprises in demonstrating that 
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the information has not in fact been used when one of its 

departments innocently does an act, for example, makes an 

investment, which suggests that it has been used. Here, as 

noted below, proponents of Chinese Walls find a use for that 

device. 

(2) Where the information is such that its use could avert 

a loss to the second client a more complex set of issues 

emerges. (a) At least where the fiduciary has an advisory 

function, a Commonwealth court would most likely hold him to be 

guilty of fraud when, by maintaining confidence, he knowingly 

misleads his beneficiary into adopting a loss occasioning 

course of action. 68 (b) The actual duties at law of some 

types of fiduciary require them, as part of their duty of care, 

to make available to their beneficiaries all "relevant 

knowledge" including confidential information. 69 If they are 

not able to do this - and they are not where the information is 

confidential - they should refuse to act. But if they do act 

without complying with this duty, they render themselves 

potentially liable in negligence to their clients for the loss 

suffered as a result. Solicitors fall within this class of 

functionary70 as, most likely, do all whose function is to 

advise. The matter of note in this liability is that, unlike 

in same matter conflicts,71 it is founded upon negligence and 

not upon breach of fiduciary duty. (c) A variant on the 

negligence liability can, most likely, arise with trustees. 

Assume that a trustee has trust funds invested in a company's 

shares. He learns in confidence from his dealings with a third 

party that that comparly is insolvent. It is arguable, to say 
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------,------

'the least of it, that if he does not then sell the shares 

(which later become valueless) he would be held liable to the 

beneficiaries for that 10ss,72 notwithstanding that a sale 

would have required a breach of confidence. 73 

The emerging issue in the above situations for large scale 

multiple service business and professional enterprises is 

whether they should be permitted to avoid these potential 

liabilities through the artificial contriving of a state of 

ignorance in the person or persons who actually render the 

service to the second client. It is necessary now to turn to 

this question. 

MODERN ENIERPRISE ORGANISATION AND "WALLS" 

Commonwealth courts to date have been less than sympathetic 

to the argument that an enterprise should be exonerated from a 

breach of fiduciary duty where its wrong arises from the 

cumulative effect of the separate actions of several of its 

officers each of whom has acted in ignorance of the activities 

of the others. 74 A corporate fiduciary's duty of loyalty, for 

example, will be violated if two departments of ' that company 

act for adverse interests in the same transaction 

notwithstanding that each department was unaware of the other's 

engagement. 75 Ignorance here has been seen as a vice not a 

virtue. The courts likewise have been resistant to the view 

that legal recognition be given to the de facto fragmentation 

of large enterprises: a company is one person in law no matter 
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how many and dispersed its various departments; 76 a person 

who engages the services of a partner acting as such77 

engages the services of the whole firm and not merely of the 

persons who actually render the service. 78 This is a 

distinctly unpropitious environment in which to advocate the 

cause of Chinese Walls - not that I will be doing that. It 

must, however, be acknowledged that the cases we have are few; 

that they have been ones limited to questions of conflict of 

duty and interest or of the duty of loyalty; and'that, perhaps 

importantly, the "ignorance" condemned in them was not the 

result of a deliberate contrivance in the internal organization 

of the respective enterprises themselves - a feature of Chinese 

Walls. 79 

I do not here intend to discuss the possible combination of 

factors and practices which together can make up a Chinese 

Wall. 8o I will merely indicate that a Wall is an 

organizational contrivance within an enterprise designed to 

prevent the flow of confidential information to or from a part 

or parts of that enterprise. Its alleged purpose is to prevent 

it being able to be said that an "insulated" area of a firm or 

company has in fact used or will be in a position to use 

confidential information possessed by another part of the same 

firm or company. What I wish to do briefly is to consider here 

the utility which Walls may have in the three areas I have 

considered in a little detail in this paper - the lawyer acting 

against a former client; same matter conflicts; and separate 

matter conflicts. 
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1. Former clients 

The evidentiary value of a Wall in any attempt to convince 

a court that a former client's confidences are not in danger of 

abuse will depend in the first instance upon which of the 

possible "disqualification rules" I earlier mentioned, is 

adopted. 

(a) If Commonwealth courts continue to adhere to the rule 

in Rakusen v Ellis, Munday & Clarke 81 
- a course I have 

criticized - then the possession by all or any number of 

members of a law firm of the confidences of a former client 

will not of itself prevent that firm or those members from 

acting against that client in the same matter or in a matter 

substantially related to the previous retainer. The sole issue 

is simply one of fact: is a misuse of confidential information 

a "mischief rightly anticipated" in the circumstances. 

Obviously to the extent that it can be shown that the lawyer or 

lawyers in the firm who are to be responsible for acting 

against the former client have not, in fact, actual knowledge 

of or access to that client's confidences, the burden of that 

client in establishing a Rakusen claim is intensified. But as 

I have argued the Rakusen rule has little to commend it. 

(b) If the second approach I have mentioned is adopted, 

that is, that it should be rebuttably presumed that by virtue 

of the previous retainer a lawyer received confidences such 

that he cannot act against that client in the same or in a 

substantially related matter, then an immediate problem arises 
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for lawyers engaged in or by a partnership. An additional rule 

has here to be moulded to deal with the position of those 

partners and employees who were not actual parties to the 

rendering of services to the former client. Consistently with 

the approach I am suggesting it seems to me that there are two 

possibilities. The one is to put all members of the firm in 

the same position as the previous service provider so that if 

he cannot rebut the presumption that he received confidences, 

all others in the firm are to be treated likewise. This would 

in fact mirror the "automatic imputation" rule adopted by the 

American Bar Association in its Model Rules of Professional 

Conduct. 82 An alternative approach would be to raise against 

those others a rebuttable presumption that they have received 

or have access to the former client's confidences, the onus 

being on the persons who are to act in the second retainer to 

prove that such has not been and will not be the case. This 

alternative may have some attractions in countries such as our 

own, given the size and distribution of our respective 

professions. It does, potentially, give some scope for the use 

of Chinese Walls, such being merely an evidentiary factor of 

greater or lesser cogency in rebutting the presumption I 

propose. Having said this I must admit to quite some 

scepticism as to the likely readiness of a court to find the 

proposed presumption rebutted given (a) that the firm has to 

guard itself against a contingency which may well be by no 

means likely at the time of the initial retainer; (b) that 

adventitious disclosures at least to colleagues in a shared 

working environment are difficult to discount; (c) that the 
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firm's interests or institutional loyalties may in individual 

instances incline those involved in the second,retainer 

consciously or unconsciously to seek out information from 

within the firm favourable to the later client; and (d) that 

the court should, it is suggested, concern itself for public 

interest reasons, with allaying the apprehension that client 

confidences might find their way into the hands of third 

persons. 

(c) If the third approach I earlier mentioned is adopted, 

that is that the prior retainer is irrebuttably presumed to 

have resulted in the acquisition of client confidences so that 

disqualification is automatic in cases of adverse 

representation,83 the same issue as in (b) above arises in 

relation to disqualification of an entire firm. 

The view the writer would advocate is that in (c) but 

subject in the case of the firm to the rebuttable presumption 

discussed in (b) above. 

2. Same matter conflicts 

Though, as has been seen, a same matter conflict can arise 

as the result of the acquisition of confidential information, 

the objection to such conflicts is not one concerned with 

information use and abuse but is with the compromising of a 

fiduciary's duty of loyalty. Chinese Walls are not a loyalty 

engendering device - a matter often acknowledged in United 

States literature 84 
- and they simply do not address the vice 

which inheres in a concurrent adverse representation. They 
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provide no substitute for the informed consent requirement of 

the duty of loyalty. A beneficiary is entitled to be informed, 

first, of the possible conflicts in the proposed transaction 

which would render separate representations advisable and, 

secondly, of such actual conflicts as do arise within the 

agreed representation. A wall cannot and should not deprive 

him of that. as Furthermore the assertion that a wall between 

the separate parts of the firm acting for the several parties 

produces, in effect, separate representations for them, does 

not overcome the institutional interest in the firm of 

retaining both clients and of carrying the matter to its 

completion. 

3. Separate matter conflicts 

In the same way that conflicts of this variety are, 

instrinsically, the most difficult for ~he law to solve 

satisfactorily, so also the potential role of walls within them 

is controversial. At the heart of separate matter conflicts, 

as noted earlier, is the affect that the possession of 

confidential information acquired in one relationship can have 

upon the manner of discharge of another. Here the purpose of a 

Wall would be to contrive an ignorance in those members of a 

firm or corporation involved in the second relationship, of 

information obtained by other members of the same firm or 

corporation acting in the first. But as the issues which can 

arise in separate matter conflicts vary, so must the efficacy 

of this device. 
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Here one can only advance a series of propositions for 

consideration. 

(a) First, the nature of the enterprise and the varying 

functions it is performing may well be an important matter in 

determining whether or not it would be appropriate to allow 

internal organisational practices - Walls - to be the 

instruments which are to assuage such public suspicion as there 

may be as to the propriety and probity of that enterprise's 

behaviour given the potential for conflicts that exist, in its 

operations. For example, what may be considered appropriate, 

for a multi-branch bank, may not be considered appropriate for 

a merchant bank or for a firm of accountants. What I am 

suggesting is that different types of enterprise may raise 

different public interests in this matter. 

(b) Where the sole wrong alleged against a fiduciary is 

that it has used information acquired in confidence, its 

conduct being suggestive of such a use, Walls may well have a 

role to play, subject to what has been said in (a) above, in 

showing that the apparent use of that information did not occur 

and that the action suggesting the misuse was perfectly 

innocent. Section 128(7) of the Australian Securities Industry 

Act, 1980 is premissed upon such a use of Walls in cases of 

apparent insider trading. 

(c) Notwithstanding that a Wall does produce the desired 

state of ignorance in those rendering a particular client 

service, if the enterprise itself is possessed of adverse 
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information which falsifies that upon which the insulated area 

is relying, a problem of some difficulty arises. 

(i) If those responsible for the oversight of the 

enterprise's operations know or have reason to know that the 

insulated area is acting upon false information, for example, 

in recommending investments to clients, the enterprise itself 

must be quite vulnerable to allegations of fraud. 80 

(ii) If merely those who receive the adverse information 

have reasonable grounds for believing that other and "walled" 

parts of the enterprise might be acting or advising in matters 

in ways which they would not do if they in fact possessed the 

information, then the enterprise itself will have some 

difficulty in avoiding a liability in negligence for client 

losses occasioned by the walled area if the enterprise itself 

is one that is subject to a common law duty either to make 

available to clients all relevant knowledge it possesses or to 

abstain from acting if it cannot. 87 

(iii) If the circumstances do not fall within (i) or (ii) 

the sole issue becomes one as to whether such an enterprise may 

be held liable to a client on the basis that, though the actual 

service providers acted reasonably given the information 

available to them, the enterprise itself possessed information 

which, if known to them, would have rendered their actions 

negligent. Here, I would suggest, there is no simple answer. 

The size of an enterprise may be such, or the functions it 

performs so disparate, that it would be unreasonable to say 
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that its fortuitous possession of information in one activity 

should render it liable for services rendered in another given 

that even without a system of Walls that information could not 

reasonably be expected to be accessible to the service provider 

whose actions give rise to the claim. One need merely consider 

the problems such a potential liability would raise for banks 

with numerous branches. When, however, one reached the point 

where a Wall artificially limits the range of information to 

which a person in the position of the service provider could 

reasonably be expected to have access then, perhaps, the client 

may have grounds for complaint. I am conscious that I am not 

here suggesting much in the way of guidance. But the area is 

one into which we will enter, I suspect, with very tentative 

steps. 

By way of conclusion it must be said that I do not see 

devices such as Walls as having wide ranging and ameliorative 

effects upon potential enterprise liability at least in the 

areas that I have considered. I am not unmindful of the 

economic and efficiency arguments which can favour the growth 

of large enterprises; I am not unmindful of the desire 

enterprises may have to provide a complete range of services to 

clients. But I am equally not unmindful of the fragility of 

the trust that clients and the public repose in institutions 

rendering fiduciary services. The maintenance of that trust 

has to be weighed against the pursuit by such institutions of 

their own interests. And it is here appropriate to recall, as 

Sir Gerard Brennan has recently done,88 the words of Sir Owen 

Dixon: 
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"Unless high standards of conduct are maintained by those 

who pursue a profession requiring great skill begotten of 

special knowledge, the trust and confidence of the very 

community that is to be served is lost and thus the 

function of the profession is frustrated."s9 
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