
DEFAMATION REFORM 
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The first point to deal with is the whereabouts of the defamation bill. Having had its first reading 
it is before the justice and law reform committee. When it will reappear is unknown to me. The 
minister of justice was reported recently as saying that no date had been set for its second 
reading. This is not surprising. The committee is struggling with the reform of companies law 
and securities law, both of which certainly deserve higher priority than the defamation law. 

There is no clamour for the bill to be passed, or at least no clamour loud enough for the 
government to notice. 

It would be wrong to suggest that this state of affairs denotes satisfaction with the law as it 
stands. The statute is nearly forty years old. It was the subject of a law reform committee 
report in 1977. The defamation bill was introduced to parliament in 1988, when the minister of 
justice of the day said that it was incontestable that the law needed to be clarified and simplified. 

The fact is that reform of the law is difficult. It raises a conflict of principle which will never 
easily be resolved, as the bill itself shows. Prospective plaintiffs may rest easy that the bill does 
not entrust the news media with a new defence of qualified privilege while representatives of the 
news media complain that the new correction orders may actually oblige them to publish the 
truth about plaintiffs. 

You will gather from that last remark that there is a peculiar difficulty in the reform of the 
defamation law. The statute law is the responsibility of people who are collectively the most 
likely group of potential plaintiffs. I don't think it's any accident that the American pOSition, which 
has raised free expression in matters of public concetn to the level of a constitutional guarantee, 
is the product of the supreme court and not the legislature. There may be members of 
parliament who are capable of objectivity about the law. I don't claim to be one of them. But 
equally I'm no more inclined to attribute objectivity to the representatives of the news media. It 
is awareness of these difficulties as much as anything else which persuades members of 
parliament that the law may best be left to the courts. 

Having acknowledged these handicaps, I propose to discuss the balance between the public 
interest in the defence of individuals from unjustified attack and the public interest in freedom of 
information and expression. I shall argue that the balance is not in need of shifting by statutory 
intervention but that there are aspects of the law which seem to me to defeat both interests and 
should be remedied. 

I should begin by asking if there is indeed a public interest in the protection of reputation. It is 
probably better expressed as the public interest in the prevention or remedy of harm to 
individuals. 

I don't doubt that words can hurt. Untrue words can lead in some cases to economic loss. But 
the damage can be far more than economic. Think tor a moment of the extraordinary demands 
made recently for the publication of the names of the supposed customers of a dealer in child 
pornography. Imagine what it might mean to those who were wrongly identified by any such 
publication. The law must surely allow those who are harmed in such a way to seek some 
remedy from those who inflicted the harm. 
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Is the law as it stands an adequate means of soothing the hurt feelings of individuals? It may 
be, but only if you have the money. The fact is that an action in defamation is beyond the 
means of all but a tiny number of the population. People who come to public notice and do not 
have the means to seek legal remedy for what they regard as a false and hurtful publication may 
complain to the press council or the broadcasting standards authority if that is relevant, but the 
remedies available fall short of those available in an action in defamation. 

It may I suppose be argued that a cause of action which is not in practice available to all should 
not be available to a few, but I don't like to argue that two wrongs make a right. 

Even for plaintiffs who can afford it, the costs of the action, and the risks it involves, are often 
out of proportion to the result. It certainly isn't the kind of action a plaintiff can conduct on his or 
her own behalf. It's a form of action outside the experience of most legal practitioners, and the 
finer points of the pleadings demand a professional expertise which belongs to what seems to 
me to be a diminishing pool of practitioners. A full-blown action can't in any way be described 
as a swift form of justice. The most energetic plaintiff may wait two years after publication 
before the case comes to trial. 

When it does come to trial, the result can be a lottery in which the popularity or otherwise of the 
plaintiff and the mannerisms of counsel can influence the result as much as any measure of 
consolation for the damage done to the plaintiffs hurt feelings. We haven't seen here the large 
awards made in British courts by juries which appear to be passing judgement on the journalistic 
standards of tabloid newspapers, but that's not to say it can't happen. 

There isn't any obvious answer to the problem of uncertainty in awards. It is inherent in an 
action where the hurt at issue can rarely be easily quantified. I do not believe that damages 
should inevitably be a matter for a judge alone. Simply because there is little which is scientific 
about the measurement of damages, they should be left to juries to determine as the best if 
imperfect indicator of public standards. 

These hurdles to plaintiffs aside, does the law go too far in salving the hurt feelings of those 
plaintiffs who can afford an action? To put it the other way round, does the law represent too 
great a restraint on freedom of information and expression? Or in another way again, are there 
cover-ups which remain uncovered because the law is an undue restraint on investigative 
journalism? 

It is hard at this point to resist talking about the current sensation, the calls for an inquiry into the 
management of the Bank of New Zealand. A lot of information about the bank's affairs has 
come dribbling into the public view under the protection of parliamentary privilege, which might 
lead some people to imagine that only in parliament can these matters be safely raised. 

In fact, I can't think of much that's been said inside the house that hasn't been reported without 
privilege in various newspapers, and reported a great deal more coherently and pointedly than 
anything that's been said in parliament. It seems to me that the case for some kind of inquiry 
into the bank's recent history was long ago overwhelmingly established, by journalists and 
analysts and others, without attracting a single writ in defamation. The simple fact that this 
publicly-owned entity came to the point of collapse is grounds for inquiry in itself. The inquiry is 
being resisted because the political will to clean out the stable is almost non-existent. 

The means of resistance isn't the gagging writ or the threat of legal action. The government 
seems to me to be relying for its defence on the complexity of the issues. Last week for 
example the member for Tauranga described a device used by the BNZ to disguise some of its 
losses. I'm quite sure he didn't understand what he was reading. The difficulty is that you could 
probably count on the fingers of one hand the number of journalists who understand it. 
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(c) 

celebrities is more contentious since, at least in terms of nomenclature, it would 
scarcely seem appropriate to refer to privacy where persons are already in the public 
domain. 

It was because of this apparent contradiction that the US courts (and subsequently State 
legislatures) have created a right of publicity for public figures. Rights of privacy and 
the right of personal liberty were held to include the right to exhibit oneself before the 
public at proper times and places and in a proper manner. As a corollary this liberty 
included the right of a person not to be exhibited before the public56

• 

Passing off; Breach of the Fair Trading Act 1986 

The causes of action most readily available for cases of unauthorised use of photographs 
in advertising are clearly passing of:f7 and breaches of ss 9 and 13(e) of the Fair 
Trading Act 1986. Where the photograph used is that of a celebrity with a commercial 
reputation the action will pass the initial threshold of actionability. This is much less 
certain where photographs of ordinary members of the public are used and no 
commercial reputation or persona is at stake. 

Such a case involving a celebrity was Honey v Australian Airlines Limited58
• Gary 

Honey was a well-known Australian longjumper and winner of a gold medal at the 1986 
Commonwealth Games. Australian Airlines produced a poster (being part of a series 
depicting persons competing in sport) featuring the plaintiff jumping at the 
Commonwealth Games. No consent was sought from him for use of the photograph. 
On the bottom right hand side of the poster, in a much smaller area compared with the 
size of the poster, there was a statement: 
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ATHLETICS 
Commonwealth Games 
Edinburgh, Scotland 
Long jump 
Gary Honey. Gold Medal winner 
(Photography by: Tony Feder. Melbourne) 
AUSTRALIAN AIRLINES (Logo) 

where the complaint concerned the taking of unauthorised photographs of 
actor Gordon Kaye in hospital, there would have been no cause of action in 
the US since the photographs were used for newspaper reporting rather 
than any additional commercial purpose. 

Pavesich v New England Life Insurance Co 50 SE 68 (1905); Haelan 
Laboratories Inc v Topps Chewing Gum Inc 202 F 2d 866 (1953); Prosser 
on "Privacy" 48 California Law Review 383 (1960) In many States of the 
United States this cause of action has been bolstered by statutory 
enactment. 

Henderson v Radio Corporation (1960) SR (NSW) 576 is one of the earliest 
successful passing off cases. Here a photograph of a well-known ballroom 
dancing couple was used without authorisation on the cover of a long
playing record. 

(1989) 14 IPR 264 (Northrop J); (1989) 18 IPR 185 (Full Federal Court) 
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photographs of a member of the public are used in an advertisement without consent. 
For non-celebrities such use of a photograph can be acutely embarrassing. In one 
instance with which I am familiar, an amateur and non-celebrity sportsman claimed to 
have been ribbed by his work mates and to have suffered serious embarrassment 
amongst friends when his photograph, taken during a sporting encounter, was featured 
in a liquor advertisement. 

In the United States, Prosser & Keeton on Torts51 make it clear that there is no one tort 
of privacy but rather a "complex of four": 

To date the law of privacy comprises four distlnct kinds of invasion of four dtlIerent interests 
of the plainttlI, which are tied together by the common name, but otherwise have almost 
nothing in common except that each represents an Interference With the right of the plainttlI 
'to be let alone'. 

In the 'Brain Dead' case52
, Gallen J in fact directly considered two of the four US 

privacy torts listed by Prosser & Keeton, namely 

(a) Public disclosure of private facts which is highly offensive and objectionable to a 
reasonable person of ordinary sensibilities; and 

(b) Publicity which places the plaintiff in a false light in the public eye. 

However, another of the four US torts of privacy is more apposite to the context we are 
discussing. It is the tort of "appropriation" ie the appropriation for the defendant's 
benefit or advantages of the plaintiffs name or likeness53

• As the well-known US 
commentator, J Thomas McCarthy, has stated in relation to this aspect of privacy:54 

The theory is that using Without permission a persons's identity to help sell products causet> 
an indignity and mental distress analogout> to that created if one were physically forced to 
get up on the stage and tout someone's producm. 

This aspect of privacy would clearly seem to present an arguable cause of action for 
ordinary members of the public whose photograph is used without consent for 
commercial purposes55

• Whether it would also be available in New Zealand for 
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Prosser & Keeton on Torts, 5th ed, 851 et seq 

Supra, 12 

Prosser & Keeton 851 

J Thomas McCarthy 'Public Personas and Private Property: The 
Commercialisation of Human Identity' (1989) 79 TMR 681, 687 

As Prosser & Keeton make it clear the US courts have held that where 
photographs are published by newspapers, magazines, television companies 
or motion picture companies, there must be some connection "for the 
purposes of trade" beyond the mere fact that the newspaper is sold or the 
television item is broadcast. Any other conclusion would lead to 
interference with the freedom of press (and the constitutional implications 
in the US). Thus in the English case of Kaye v Robertson [1991] FSR 62 
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I don't mean that as a reflection on journalists. The fact is that good investigative reporting of 
any kind, whether in the print media or the electronic media, is expensive. Reporters must be 
reasonably knowledgeable about their subject matter. They must spend time on the 
investigation, per1laps for no result. 

If you recall a good piece of investigative writing like the article which prompted the inquiry into 
medical practice at the national women's hospital, you could easily appreCiate that months of 
work must have gone into it. Reporting of this kind is the exception. There is little serious 
investigative reporting in the newspapers, none on the radio, and occasional pieces on the 
television. 

This hasn't happened because the news media are cowed by the possibilty of legal action. It's 
happened because, for reasons which they could explain better than I, the owners of the news 
media don't put the money into investigative joumalism. 

The fact of course is that the truth of what is published is a cornplete defence to any action in 
defamation. Joumalists who do their homework propeny do not end up on the losing end of a 
defamation action. 

I don't mean to suggest that the prospect of a defamation writ can't have a deflating effect on 
journalistic enthusiasm. Journalists do work under pressure, they do make mistakes and 
mistakes can be costly. But joumalists are actually in the same position as the employee who 
smashes up the company car. Explaining to your employer that you've cost the firm a lot of 
money isn't a happy experience for anybody. 

But another matter entirely is the gagging writ, the writ which is served to intimidate or silence. 

The possibility of a gagging writ is hardly a deterrent to most reporting about politicians. The 
idea that a pOlitician can slap a writ on Television New Zealand or Wilson and Horton and cow 
them into silence by the likely expense of the action or the mountainous sum of damages 
claimed is just laughable. 

It may perhaps be possible for a wealthy individual or a corporate plaintiff to intimidate a 
publisher less well-endowed than TVNZ or the owners of the New Zealand Herald. It is certainly 
possible for an individual joumalist to be assaulted in this way, and the unfairness of this is 
incontestable. For that reason alone there seems to me to be a case for legislative intervention 
to limit the potential abuse of process. 

I come now to the vehicle for any reform of the law, the defamation bill. 

The bill as I said is now four years old. It was introduced as the result of an undertaking given 
by the Labour party when it was in opposition to bring in a bill broadly based on the 
recommendations of the 1977 law reform committee. It was no secret when the bill finally 
appeared that it had been the cause of disagreement in the government caucus. When he 
introduced it the minister of justice made the point that the government was not cornmitted to 
any particular provision of the bill, and was inviting submissions. The opposition speaker on 
justice, who is now the minister, was equally non-committal. 

The main airn of the bill was to simplify the law, to make it more accessible and to reduce the 
possibility of abuse like the gagging writ. It did not propose any shift in the balance in the 
existing law between the need to protect individuals frorn hurt and freedom of information and 
expression. 

In this the bill differed from the authors of the 1977 law reform report, who did propose a shift in 
the balance. If my recollection is right, it was this proposal which caused most of the argument 
in the caucus. The committee recommended that there be available to publishers of matters of 
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public interest, which would certainly cover news reporting and investigative reporting as those 
terms are commonly understood, a defence of qualified privilege. No matter what the truth of 
the matter published, a plaintiff could not succeed in an action in defamation if the publisher had 
acted with reasonable care and had given the defamed person an opportunity to publish a 
statement explaining or contradicting the offending statement. 

This defence is a cautious step towards the American approach, which gives greater weight than 
our law to freedom of speech and less to the protection of individual feelings. It is the same 
approach, I might add, as the Americans take to gun control. 

In one respect, I can see some attraction in a proposal which would effectively limit the ability of 
plaintiffs to sue. There is a sense in which the defamation law is a real burden on anyone in 
public life. If something damaging is published about you, you're expected to sue. If you don't 
sue, people assume that whatever was published about you by whoever was bold enough to 
publish it must be true. If you can't afford to sue, you're left with protestions of innocence which 
are almost certain to fall on stony ground. 

If politicians and other potential plaintiffs were greatly restricted in their ability to sue in 
defamation, there would eventually be a change in the climate of opinion. If you're open to 
attack and you can't defend youse If, people will no longer be entitled to assume that whatever is 
published about you must be true. Judges and the royal family are the beneficiaries of this kind 
of approach. People might come in time to discriminate between the obviously sensational and 
sources which have gained a reputation for honesty and accuracy in their reporting. 

I do occasionally rely on the assumption that people discriminate. I was recently the subject of a 
defamation in the Dominion newspaper, which published an extraordinary report of our military 
response to the Fiji coup based largely on the self-serving recollection of a retired military 
person. The paper was predictably niggardly in the prominence it gave to rebuttal. I haven't 
issued proceedings, for two reasons. In the first place, I thought it quite likely that I could 
publicise my side of the story in some other medium, which proved to be the case. In the 
second place, the paper's editorial line these days is so distorted by bias that I believed that no 
reasonable person would give the articles credibility. 

But usually I do take action. The problem with giving greater licence to the news media is that 
we are a small and unsophisticated society, and there isn't a lot of depth in the news media. 
Having been hurt enough in the past by untrue publications, I'm not sure I could cope with 
outbursts of the "now it can be told" variety which would certainly follow any relaxation of the law. 

My particular concern would be the electronic media. It may be the nature of the medium but 
there is in televiSion journalism in particular an intermingling of reporting and advocacy which is 
generally avoided in newspaper journalism. 

Television, whose power to influence can hardly be overstated, is itself an active participant in 
the political process. You may recall the day that Mr Peters announced in par1iament the name 
of the businessman who supposedly had attempted to bribe him. The opinion of almost 
everyone who was in the house and heard him that day was that he'd made a complete fool of 
himself, and if you read what he'd said and compared it with what he'd promised, you couldn't 
draw any other conclusion. Some newspaper reports suggested as much. But on TVNZ's six 
o'clock news that night, it was a case of he came, he saw, he conquered. No other account of 
the event could possibly have the impact of that single television item, yet it was an utter failure 
of objective reporting. 

Until I'm convinced that this most powerful medium has a lesser interest in the merely 
sensational, I shall not be voting in par1iament for any greater licence for the news media to 
avoid actions in defamation. 
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interim injunction context) and McGechan J (in a subsequent judgment) both accepted 
the cause of action - albeit with limitations. Jeffries J stated45

: 

A person who lives an ordinary private life has a right to be left alone and to live the private 
aspects of his life without being subjected to unwarranted, or undeSired publiCity or public 
disclosure. Obviously such a right must be subject to certain exceptions, but on the state of 
the evidence before the Court the plaintiff does not seem to come within one of them .... 
The gravamen of the action is unwarranted publication of intimate details of the plaintiffs 
private life which are outside the realm of legttimate public concern, or curiosity. 

While McGechan J stated46
: 

I support the introduction into the New Zealand common law of a tort covering invasion of 
personal privacy at least by public disclosure of private facts. 

In several subsequent New Zealand cases47 breach of privacy has been pleaded - two 
of them successfully. In the most recent case, Bradley v Wingnut Films Limited, the 
tort of breach of privacy was unsuccessfully pleaded in relation to the inclusion of 
footage of a family vault bearing the family name in a horror movie "Brain Dead". The 
scope of the new tort was further commented on by Gallen J48: 

"The present situation in New Zealand then is that there are three strong statements in the 
High Court in favour of the acceptance of the existence of such a tort in this country and an 
acceptance by the Court of Appeal that the concept is at least arguable. I too am prepared 
to accept that such a cause of action forms part of the law of this country but I also accept 
at this stage of its development its extent should be regarded with caution and I note too the 
concerns expressed in the article [Bedingfield "Privacy or PubliCity? The enduring confUSion 
surrounding the American tort of invasion of privacy" (1992) 55 MLR III so that there is a 
constant need to bear in mind that the rights and concerns of the individual must be 
balanced against the significance in a free country of freedom of expression. I note also the 
difIlculty in formulating bounds which will ensure that both concerns are appropriately 
recognised. " 

The possibility that this new tort might conceivably offer a remedy for the unauthorised 
use of photographs is an intriguing one. The connection is not as tenuous as it might 
seem at first. Although McGechan J's formulation of this emerging tort in Tucker49 is 
limited in terms, that of Jeffries J50 would seem wide enough to cover situations where 
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731-2 

lbid,733 

T v Attorney-General (1988) 5 NZFLR 357; Morgan v Television New 
Zealand Limited (Christchurch CP 67/901 March 1990, Holland J) Marris 
v TV3 Network Limited (Wellington CP 754/91, 14 October 1991, Neazor 
J) and Bradley v Wingnut Films Limited (Wellington CP 248/92, 27 April 
1992, Neazor J and 1 August 1992 Gallen J) 

Bradley v Wingnut Films Limited (Wellington CP 248/92, 1 August 1992 
Gallen J, 11-12) 

[1986] 2 NZLR 716,733 

lbid,731-2 
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(b) 

In New Zealand one of the leading cases is Taylor v Beere4O
• In that case, a 

grandmother with five children and seven grandchildren had had her photograph taken 
(in the company of one of her granddaughters) by a skilled amateur photographer. She 
discovered that the defendant proposed publishing this in a book called "Down Under 
the Plum Trees". Despite oral and written objection the defendant went ahead and used 
the photograph. The book purported to be a manual about sex and was subsequently 
classified by the Indecent Publications Tribunal as indecent in the hands of children 
under eighteen. The immediate context of the photograph of the book was some text in 
which a small girl describes staying with her "old grumpy and ugly grandmother". It was 
claimed that the inclusion of the photograph led to the defamatory meaning that the 
plaintiff had consented to the use of her photograph in the book and had thereby 
approved or condoned the book and/or the plaintiff was a person who was willing to 
approve and be associated with an indecent document or a document closely bordering 
on the indecent and/or that the plaintiff had in consideration of a money payment 
allowed a photograph of herself and her granddaughter to appear in an indecent 
document. 

The High Court ruled that the publication was capable of conveying each of those 
meanings and before the Court of Appeal counsel for the appellant was recorded as 
"quite rightly acknowledg[ing) in argument in this court that he would not dispute that 
the publication was capable of being defamatory of the plaintiff as alleged and that the 
jury were entitled to award some damages". Similarly in Kirk v A H & A W Reed41 

decimation was pleaded in relation to a coloured picture of the plaintiff printed in a 
volume called "The New Zealanders in Colour" together with the caption "Christmas 
Beer. A reveller with his Christmas beer supply waits for the bus at High Street, Lower 
Hutt". The photograph had been obtained on representations that it was for the 
photographers personally and not for publication. On a striking out claim Wild CJ held 
that it was open to a reasonable jury to hold that the publication of the photograph 
obtained in the way it was and with the caption was defamatory. 42 

Breach of privacy 

Although in the UK the Court of Appeal has held that English law knows no right of 
privacy (Kaye v Robertson43

) , in New Zealand there has been an acceptance of this 
cause of action. In Tucker v News Media Ownership Limited44 Jeffries J (in the 
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[1982)1 NZLR 81 

[1968) NZLR 801 

For a recent example, not involving a real person, see the Mount Cook 
Group Limited v Johnstone Motors Limited [1990) 2 NZLR 488; (1990) 19 
IPR 482 

[ 1991) FSR 62. See Comment [ 1991) 9 EIPR 340 

[1986) 2 NZLR 716 
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Having discussed what isn't in the defamation bill, I come back to what is. 

The changes the bill proposed in the defences seem to me to be unexceptional. They are 
essentially a tidying up and clarification.- They aim to simpify the language of the defences, 
changing for example "fair comment" to "honest opinion" and "justification" to "truth", both of 
which will make it easier for juries to understand exactly what it is they are looking for. 

The bill proposes new remedies. 

One of the aims of the bill is the encouragement of early settlement of grievances so that people 
who are more interested in quickly clearing their name than in recovering damages can do so. 

The bill allows a plaintiff to seek a declaration that the defendant is liable to the plaintiff in 
defamation. Unless the court awards otherwise, the successful plaintiff will be awarded 
solicitor and client costs against the defendant, provided that the plaintiff seeks only a 
declaration and costs. 

Another new provision allows courts to make correction orders. The bill as introduced would 
allow the court to give directions about the content of the correction, and the time, form, extent 
and manner of its publication. The order would not usually be made unless the court had given 
final judgement for the plaintiff. A plaintiff is not precluded from seeking damages as well as a 
correction order, but there is an incentive to restrain oneself in that the successful plaintiff who 
seeks only an order will be awarded solicitor and client costs against the defendant. A 
correction order cannot be made if the plaintiff who also seeks damages is awarded anything 
other than special damages. 

This provision was objected to in submissions to the select committee by representatives of the 
news media, who took exception on the grounds of freedom of speech to their being obliged to 
publish a correction. This objection seems to me to be wholly spurious. There is no freedom 
worth having unless we are responsible in its exercise. If the news media do harm to individuals 
in the exercise of their freedom of speech then they must take the responsibility of putting right 
the damage they have done. The publication of a correction or rebuttal may be a more 
appropriate remedy in some cases than a monetary award. I was sorry to see it reported 
recently that the minister of justice was thinking of restricting the courts to a power of 
recommendation that a correction be made, a failure to heed the recommendation possibly going 
to punitive damages. The order I think should be available. 

Professor Burrows has made some more telling criticisms of it'" , pOinting out that the clause as 
drafted is unclear as to where the burden of proof might be. It may rest on the plaintiff, as the 
court could not issue a correction order unless it had found as a fact what the truth of the matter 
was. Professor Burrows also pOints out that a correction order may have a somewhat narrow 
application, in that a simple error of fact is easily enough corrected but a more complex 
defamation may not be. I would not argue for a shift in the burden of prooof, and I would like to 
see the order renamed a remedial order on the understanding that the court might order 
correction, retraction or rebuttal in whatever form it deemed an appropriate response to the 
damage done to the plaintiff. 

The bill as introduced makes provision to defeat gagging writs. There may be some deterrent 
effect in its prohibition of any mention in a statement of claim of the amount of damages claimed 
in proceedings against a news medium. There may also be some deterrent to intimidatory 
claims in the provision that an unsucessful defendant will be awarded solicitor and client costs 
against the plaintiff if the amount of damages claimed by the plaintiff is in the opinion of the 
judge grossly excessive. I have some reservations about any provision for the striking out of 
proceedings for which no trial date has been fixed and in which no other steps have been taken 
for the previous twelve months which does not allow for the possibility that some proceedings are 
temporarily discontinued not for want of prosecution but for want of money. 
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Before I finish I should like to deal briefly with one aspect of defamation refonn which was hardly 
material when the defamation bill was introduced. That is the defence of individuals against 
damaging words spoken under the protection of parliamentary privilege. 

I have to say that I do believe there is a place for this complete fonn of privilege. I think it's 
important for democratic government that elected representatives be able to speak freely, 
provided always they speak responsibly. 

I was reminded recently of Robert Maxwell, the master of the gagging writ, whose illicit activities 
remained largely uncovered until he died. when a damburst of revelation swamped the news 
media. Maxwell of course intimidated by more than the issuing of writs. He was immensely 
powerful in the very industry the public looked to to disclose his activities. I'd like to think that in 
similar circumstances here some member of parliament might speak out, safe from the crippling 
costs of litigation. In other, less dramatic cases, members of parliament may be the only voice 
which can be raised on behalf of ordinary people against the powerful and privileged. 

But the point as I said is that it must be done in good faith. The attack of Mr Peters on Mr 
Cushing was self-serving and cowardly. The minister of justice, I assume with this case in mind, 
has proposed that offended parties may make application for the publication in the parliamentary 
record of some remedial statement and that the privileges committee should detennine the 
issue. I don't have any particular objection to this, but it's hardly a serious solution. People who 
complain about what's said about them in parliament would have their case detennined by 
members of parliament. There is no judicial detachment there to speak of. 

The most effective sanction on irresponsible behaviour among any group of people is the 
dissapproval of your peers. Most members of parliament refrain from abUSing parliamentary 
privilege, not only as a matter of taste, but because they know that abusing it would eam them 
the contempt of their fellow members. Mr Peters has our contempt. His standing with the 
public soars. Which only goes to show that defamation is not the easiest branch of the law. 

J B Burrows News Media law ,n New Zealand (3rd edition 1990) P 53 
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recorder". The plaintiff failed in her action to show that readers would be likely to read the 
advertisement as containing a reference to her34. 

"In the present case, there was nothing more than the bare name. The advertisement contained 
no information pointing unequivocally to Ms Smith. There was no relevant context. The two 
names "Sue" and "Smith" are common enough, whether conSidered separately or as a combination. 
The only additional material was a picture of the "Sue Smith" referred to in the advertisement. 
But. because it was a picture of a person dissimilar in appearance to the second respondent. it 
pointed the other way. It should be noted that. although such evidence would not have been 
concluSive. the respondents did not call any evidence to establish that somebody had in fact been 
misled into thinking that the "Sue Smith" of the advertisement was the second respondent." 

Unauthorised use of photographs 

The unauthorised use of a photograph of a person in an advertisement raises a number of 
challenging issues35 and can affect not just celebrities but ordinary members of the public. It 
is generally standard practice for advertising agencies to obtain appropriate consents where the 
photographs are used, but where such consents are not obtained then liability can arise. 

(a) Defamation 

While defamation is not perhaps the first cause of action to spring to mind, this was 
pleaded in a recent English case36 where Jill Goolden, a presenter for BBC's Food and 
Drink Programme, sued in respect of a newspaper advertisement for the cleaner 
Domestos. Ms Goolden contended that the advertisement (which featured a photograph 
of her alongSide an extract of an article about hygiene from Today newspaper) suggested 
that her kitchen was dirty. She sued the advertiser and the advertising agency. The 
advertiser blamed the agency for apparently failing to obtain Ms Goolden's consent to 
the advertisement. The case was settled before trial for an apology and "substantial 
undisclosed damages and costs". The case is a salutary example of the risks of such 
endorsement advertising and the absolute necessity of obtaining the consent of those 
who are depicted in the advertisement. Other cases where defamation has been 
pleaded37 have involved the use of a photograph of an ex-policeman in an advertisement 
for a cure for sore feet38 and that of an actress without her teeth in a dentist's 
advertlsemene9
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Ibid, 292 per Wilcox J. See the same page for discussion of three ways in 
which misleading and deception might arise in such cases 

For a general discussion see Pannam 'Unauthorised Use of Names or 
Photographs in Advertisements' (1966) ALJ 4; Terry 'The Unauthorised Use 
of Celebrity Photographs in Advertising' (1991) ALJ 587 
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