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Introduction 

There are a number of situations where an employer may consider it desirable or 
necessary to test whether current and prospective employees are using or have used drugs. 
Such situations include: 

• tests in order to screen job applicants for drug use 

• to protect the safety of employees and others 

• to assist in accident prevention 

• to assist in accident investigation 

• to ensure appropriate levels of performance and production are being maintained 

• to ascertain whether there has been compliance with an employer's code of 
conduct or employment contract relating to drug use. 

Testing may need to be of a particular individual as the result of a specific event, or of a 
class of employees or potential employees. 

Whether such tests are lawfully able to be administered is yet to be judicially determined. 
The issues raised are undoubtedly important and will become increasingly so as 
employers become more pro-active in safety matters. 

Employers will need to take great care with this issue as a response will be required to a 
positive drug test by an employee, whether this be a warning, a suspension, a dismissal 
or counselling. Based on overseas experience, the most likely situations which will give 
rise to judicial pronouncements on drug testing in the workplace will be: 

• a challenge by employees to the introduction of a drug testing policy by the 
employer 

• an alleged unjustified dismissal of a person who has been dismissed after testing 
positive for drugs 

• an alleged unjustified dismissal of a person who has refused to undergo a drug test 

• a claim by an employee that a provision in his or her employment contract relating 
to drug testing is harsh and oppressive (s 57 ECA). 

A finding adverse to the employer in any of these circumstances will attract significant 
financial consequences. 

Each scenario will raise a multitude of issues on its own. Some of these issues are raised 
in this paper. From an employer's perspective, it would be fair to say that however 
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themselves and normal individuals who are not users, and that the employer cannot reduce 
the risk to a normal level other than by refusing to hire drug users or taking other measures " 
that may be contrary to s 22 of the HRA. 

3 Privacy rights 

The Privacy Act 1993 aims to promote individual privacy by establishing certain 
principles with respect to the collection, use and disclosure, by public and private sector 
agencies, of information relating to individuals, as well as access to information. 
Employers fall under the definition of agencies. 

Where drug testing is to be used in employment, employers will need to ensure that 
information relating to employees' drug use is obtained, retained and used in accordance 
with the 12 privacy principles. 

Drug testing is not prohibited by the Act so long as the collection of the information about 
employees' drug use is necessary for a lawful purpose connected with a function or 
activity of the agency (Privacy Principle 1). Safety of workers and others is a legitimate 
purpose connected with a function or activity of all employers, particularly in light of their 
obligations under the HSEA to ensure the safety of employees at work and to ensure that 
no action or inaction of any employee while at work harms any other person. 

As well, drug testing requirements in cases of serious performance problems coupled with 
admissions of drug use or reasonable suspicion of drug use would probablyfall withinJ:Pe 
meaning of "lawful purpose". Proper performance of work may also be regarded as being 
connected with a function of all employers. 

While the Privacy Act does not prevent drug testing per se, the manner in which drug 
testing is carried out and the information derived from the process will be governed by 
the various Privacy Principles. 

4 Employment contracts 

(a) Power to negotiate on drug testing 

Section 18 of the Employment Contracts Act 1991 ("ECA") provides that negotiation for 
an employment contract may include negotiation on any matter. Hence, anything that is 
not contrary to public policy and to law can become a working condition. There is no 
doubt that workplace rules relating to drug testing are subject to negotiation and can 
become part of an employment contract. 

(b) Implied term 

There may also be situations where the requirement that an employee undergo a drug test 
could constitute an implied term of the employment contract. 

The requirement that an employee undergo a drug test was found to be implicit in the 
contract of employment in a Canadian decision in which it was found that where the 
employeris a public carrier, and the employee's duties are inherently safety sensitive, any 
reasonable grounds to believe that an employee may be impaired by drugs while on duty 
or subject to duty must be seen as justifying a requirement that the employee undergo a 
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