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Preface 

This is the second Legal Research Foundation publication on the law about public 
education. The first was in 1993, when the Foundation ran a very successful seminar for 
lawyers, school trustees, principals and other educationalists on a variety of topics arising 
in the education field. On that occasion we considered employment law, matters of zoning 
and enrolment, multiculturalism, and the general powers of school boards of trustees. The 
seminar publication quickly sold out - a sign, perhaps, that in the new educational 
environment of "local control" by school boards of trustees, there was great need of legal 
information about rights and obligations in school management. 

This seminarretums to the general area of education law, but has attempted to keep within 
a narrower focus than the first. The theme is school disciplinary power and students' 
rights. These are, of course, opposite sides of the same coin - the full extent of school 
powers is determined, in large part, by working out the full extent of students' rights. The 
first three papers attempt to state the law, as seen by the authors, the area of search and 
seizure, freedom of expression, and suspensions and expulsions. The final paper, by 
Judge F W M McElrea of the Auckland District Court, stands apart from the others. It asks 
whether, in light of the large number of suspensions in the New Zealand school system, 
there might not be a better way in practice of dealing with serious disciplinary problems 
in schools before suspension is considered. The Family Group Conference model 
operated under the Children, Young Persons and Their Families Act 1989 is suggested 
as a possible model which can be adapted to suit the school situation. Finally, there is a 
brief account of the discussion which followed delivery of the papers when the seminar 
was held on 19 March 1996. 

Hon Justice J Bruce Robertson 
President 
Legal Research Foundation 





Search and Seizure in Public Schools 

Paul Rishworth 
Barrister and Senior Lecturer in Law 

Faculty of Law 
The University of Auckland 

1 

The question whether schools have powers of search in relation to students and their 
property is not yet settled in New Zealand law. Although there has been media attention 
given to particular search and seizure incidents over the years, these incidents have not 
led to litigation (save in one case from 1994 which was settled before trial). 1 Accordingly, 
while various views have been expressed in public on the topic,2 the matter has not been 
before a court for judicial decision. Hence there is considerable uncertainty. The aim of 
this paper is to present a view as to the law about searches and seizures in schools. I hope 
that this journey into uncharted waters, and any responses it engenders (either from those 
present at this seminar or in subsequent written papers) will assist to bring some clarity 

to the area. 

One introductory comment is necessary. I am conscious that as a lawyer I come to the 
topic from outside the world of school teachers and their problems in maintaining 
discipline at schools. It is, however, the nature of law that it falls into the domain of 
lawyers and judges. A judicial decision in this area must of course be informed by what 
happens in schools and the problems that schools face. But whether teachers have powers 
to search is ultimately a legal question, and it must be decided on the basis of legal 
principle and not pragmatics. 

This paper proceeds as follows. In Part 1, I set out more fully the problem to which the 
paper seeks an answer. Then in Part 2 I will describe some of the background reasons why 

The notorious incidents are those which occurred at Hastings Boys High School in 1991 and at Otahuhu 
College in 1994. The former led to a report by the Commissioner for Children conveniently reported in 
the style of a legal judgment as Re Strip Search at Hastings Boys High School [1990-1992J NZBORR 
480. It was the latter which led to the litigation referred to in the text. But other incidents have surfaced 
from time to time: use of drug sniffer dogs is one example. 

2 The other commentators to which I am referring are: first, the Youth Law Project who express views 
on this topic in their pamphlets and in other places (eg "Searches and Confiscations at Schools", 
updated pamphlet, October 1994, and "Students retain the right to refuse a search by staff', Sunday 
Star Times, July 19, 1994, p Cll) and the Auckland District Law Society Public Issues Committee 
which published a paper on the topic in 1991 in relation to the Hastings Boys' High School incident, 
dated July 18, 1991. In addition, there is the Commissioner for Children's Report (see note 1, above). 
But in the absence of any comprehensive, or indeed any, text book on education law in this country 
there has been little or no reason for the subject of searches to be explored save in reaction to one 
of the incidents which has occurred. 
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I believe the school search problem presents difficulty. This sets the scene for the detailed 
examination in Part 3 of the legal basis of schools' powers of search. This third and final 
part deals with the Education Act 1989 (which in my view confers the power to search) 
and the New Zealand Bill of Rights Act 1990 (which limits and controls that power). I 
should emphasise again that the law is not settled, and that the following represents my 
view of what the law is. Though I believe it to be correct, schools will need to reach their 
own views with the assistance of their advisers. There is another reason why schools will 
need to obtain their own advice: the subject of school searches is a large one, and I have 
had to confine this paper to general principles in order to keep it to a reasonable length. 
Amongst the issues not dealt with, for example, are the powers to undertake random or 
"blanket" searches where there is no individualised suspicion, as would be the case when 
drug sniffer dogs are used. 

PART! 

THE NATURE OF THE PROBLEM 

A student is seen in an examination to be copying from a piece of paper which she folds 
up and puts in her pocket as she leaves. May the supervising teacher require that she reveal 
what she has in her pockets? May the teacher take the piece of paper which is revealed? 

A group of students at a school camp are seen to come out of nearby bushes, acting 
suspiciously. They smell of alcohol. One has a bag. May the teacher demand to see inside 
the bag? 

A radio has been reported stolen in school. In the cloakroom one coat is observed to have 
a heavy square item in a pocket, corresponding in size to the missing radio. Maya teacher 
look into the pocket? 

An anonymous parent calls the school and says that a named student is selling drugs and 
that he keeps those drugs in his locker. May the school search the locker? Must they ask 
the student? What if she says no? 

Countless other scenarios can be imagined. The question which this paper explores is 
whether there is a legal entitlement for teachers and principals to undertake searches of 
students and their property in schools. This involves some preliminary questions such as 
what the definition of a "search" is. We begin there. 

1 The meaning of search and seizure 

Richardson J put it simply in the leading criminal case of R v Jefferies, "search is an 
examination of a person or property and a seizure is a taking of what is discovered."3 But 

3 [1994] 1 NZLR 290, 300 (CA). 



Search and Seizure 3 

a further qualification is required: the term "search" does not ordinarily connote mere 
"looking"; nor does "seizure" connote mere "gathering".4 The teacher who watches a 
student handling illicit drugs, for example, does not perpetrate a search; nor does the 
teacher who picks up illicit material from the floor make a seizure. Rather, these terms 
are employed in the law to describe examinations or takings in which the legally protected 
rights of another person are invaded in some way. 

This is not a controversial qualification. A person's conduct in public, or even in private 
where he or she can be seen by those lawfully present, is obviously exposed to the gaze 
of others. The "examination" which occurs when observers look at that person cannot be 
called a search, because there is no right "not to be seen". Similarly, material discarded 
or abandoned, such that no property rights are asserted, is available for taking without 

"seizure".5 

Hence, in legal parlance the law of search and seizure is the law as to when and how one's 
rights to property or bodily integrity may be invaded by another person claiming a legal 
entitlement to do so. The vast bulk of the law about search and seizure arises out of 
criminal investigations in which the police enter pri vate property without consent to carry 
out the search, or search a person without consent. There are, as I say, no cases in New 
Zealand where the question has arisen as between teacher and student. 

A crucial second point about the definition of searches is this. The term "search" often 
suggests to non-lawyers a forcible examination of unwilling students, and conjures up 
images of "frisks" and strip searches. As shall be seen, however, searches ofthis type are 
generally likely to be unlawful. But it is no less a search if a teacher requests a student to, 
say, reveal what is in her hand, tum out her pockets, or remove a jacket or shoes for 
inspection. I suspect that this latter scenario is much more common in schools. And, as 
we shall see, my view is that, assuming the other features of a reasonable search are 
present, searches of this type may be lawfully conducted. 

2 How the legal question arises 

How might the search issue arise in schools? Potentially it might arise in one of three 
ways. 

First, and this is how the issue (;ommonly arises in the United States, a search perpetrated 
by a school principal on a student or her property might reveal evidence of a criminal 
offence - typically misuse of drugs or possession of illegal weapons. If the student is 
subsequently charged by police with a crime, she may argue as part of her defence that 
the search was illegal and in breach of the Bill of Rights. If successful, the next step in the 
argument is that incriminating evidence should be excluded as a result. In most cases this 

4 The border line between looking and searching may on occasions be hard to draw: see R v Dodgson, 
CA 441/95, 14 December 1995 (constable crouching to examine front of car under torchlight was 
looking not searching). 

5 See R v Reuben [1995] 3 NZLR 165; and comments by Optic an in "Search and Seizure: An Update 
on s 21 of the Bill of Rights" [1996] NZ Law Rev (forthcoming). 
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argument, if successful at both stages, will result in an acquittal. This is, therefore, to use 
the alleged illegality of the search as a "shield" with which to resist conviction. In such 
a case the school is not a party, although the teacher may be a witness. Nevertheless the 
court will be required to adjudicate upon whether the search was legally empowered and 
reasonably carried out. 

Second, a student who is searched by a school teacher or principal but who is not 
subsequently charged with a criminal offence may commence a civil action against the 
teacher and the school. 6 It would be an action for trespass to the person or to goods. Here 
the legality and reasonableness of the search will once again be central to the students' 
case. This time the alleged illegality is used as a sword with which to seek compensation. 
The school will be a party to this litigation. The one New Zealand case of which I am aware 
began this way - the Otahuhu College strip-search incident in 1994 - but because the case 
was settled the merits of the legal dispute never came to be determined by a judge. This 
type of case could arise out of any type of search, whether or not the purpose is to seek 
evidence of a criminal activity. Though the context will be different, searches for items 
which indicate breaches of school rules, such as no smoking rules, will fall to be justified 
on similar principles. 

A third scenario in which the legality of school searches might conceivably arise is the 
case where disciplinary action is taken by the school against a student as a result of what 
is found, or perhaps even for refusal to cooperate by allowing himself to be searched. Here 
it might be argued that if the school had no power to conduct a search, nor to require the 
student's cooperation, then no sanction can be applied to punish the student for what was 
found in the search, nor for any failure to cooperate. If the disciplinary action is 
challenged, a court may have to adjudicate on whether the legal power to search exists. 

These, then, are possible ways in which the search issue may arise for authoritative legal 
determination. Short of this, a particular search incident may perhaps lead to legal 
commentary in which lawyers or others express their views - one such example is the 
Commissioner for Children's inquiry into the strip search at Hastings Boys' High School. 
The Commissioner's opinion on that incident was plainly a carefully researched piece of 
work.7 It reaches, I am happy to say, conclusions which are broadly consistent with my 
own. But because that was an inquiry into a particular incident it dealt only with such legal 
issues as were required to express a view on the particular facts. In this paper I am seeking 
to go further and express a general view about the legal principles which should govern 

school searches. 

3 The legal responses to date on search and seizure in schools 

Legal commentators who have expressed a view on the legality of school searches fall into 
two principal camps. 

6 It is possible that a student who is convicted could also sue the school for an allegedly illegal or unreasonable 
search. But this type of case is much less likely. 

7 See above, note 1. 
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First, there is the view that the law confers no power of search on schools or teachers. One 
can point to the absence of any express powers of search in the Education Acts. This is 
to be contrasted with search powers in the general law which are either to be found clearly 
expressed in legislation or in well-established common law principles as to which there 
is no disagreement. 8 Persons in this camp will point out that students ought to enjoy the 
full panoply of rights provided by the general law of trespass and, as well, the statutory 
rights to be found in the New Zealand Bill of Rights Act 1990. Against this background, 
it is said, there is no justification for concluding that students may be searched. Just as a 
school principal may not search any member of the public (because he or she plainly has 
no power to invade their rights without legal authority) so too he or she may not search 
a student.9 

Further, those taking this view might point out, correctly, that the right in s 21 of the Bill 
of Rights - not to be unreasonably searched -cannot be turned on its head so as positively 
to authorise reasonable searches. A Bill of Rights has no such effect: its purpose is to limit 
the powers of the state, not to create more. 

There is an appealing simplicity and a certain logic to this first view. It is allied with the 
notion of "consent". It is said that teachers ought to request permission for searches. If 
consent is given any search that takes place will not amount to a violation of a legally 
protected right, since consent is a defence to actions for trespass to the person or to goods. 
In this way "consent" becomes extremely important, and the assumption is made that 
students may give a valid consent (at least if of sufficient maturity). To deal with the fact 
that students are minors whose capacity to give valid consent is doubtful, the English case 
of Gillick v West Norfolk and Wisbech Health Authority 10 is invoked - a case in which 
the House of Lords held that minors may give a legally sufficient assent to medical 
treatments according to their level of maturity. 

The second category of views on the school search issue is that there is an implied legal 
power for searches to be conducted. The power arises out of the Education Act and its 
system of compulsory education. I I But the power is not unlimited. It is a power to conduct 

reasonable searches. 

This second view then involves a number of related questions such as how one decides 
what is "reasonable", what sanctions may be applied for failure of a student to cooperate, 
the legal definition of what a "search" is, whether force may be used to perpetrate a search, 
and so on. 

8 For example, the common law power of search incident to arrest, as in Lindley v Rutter{1981] 1 QB 
128. 

9 This view is clearly taken in publications of the Youth Law Project, eg "Searches and Confiscations 
at School", above, note 2. It is also the view preferred in the 1991 paper prepared by the Public Issues 
Committee of the Auckland District Law Society (July 18, 1991) although that paper also presents the 
alternative argument, which it does not favour, referred to in the text below. 

10 [1986] AC 112 (HL). 
11 This would appear to be the view of the Commissioner for Children, and it is certainly consistent with 

his overall finding in the Hastings incident. But the view is not fully developed in the report. 
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My view is that the second view is legally correct and is likely to be the conclusion of any 
court that examines this area. It is the view which is taken in Canada and the United States 
of America. Further, I venture to say that it is the view which corresponds to the reality 
in our schools, where I suspect reasonable searches have long taken place without incident 
or serious complaint, and where it is rather unrealistic to describe students as having 
"consented" when they are requested to submit to searches of their property by those in 
authority. It is, therefore, a form of this second view that I develop in Part 3 of this paper. 
But next I want to examine the general background against which the issue of school 
searches must be considered, because I believe it helps to orient us to the problem. 

PART 2 

THE CONTEXT OF THE PROBLEM 

Questions surrounding school searches are not only legally difficult but, at times, also 
emotive because they involve the rights of a vulnerable section of our community. It 
helps, I think, to consider the context in which the school search problem arises. 

1 The ambiguity of the school environment 

As American political philosopher Michael Walzer has said, "schools fill an intermediate 
space between family and society, and ... an intermediate space between infancy and 
adulthood."12 Students are consigned for large parts of their young lives into the care of 
schools which are charged with the task of formally educating them. They are a mediating 
institution between home and state. School is the beginning of a process in which a child 
is exposed to wider influences than merely the family. During those school years the child 
will grow to maturity. This makes for a certain ambiguity: are schools properly conceived 
as an extension of the family or of the state? Are we to see them as caring institutions 
which should be solicitous for the educational welfare of our children, or as a potential 

antagonist? 

I believe our basic orientation has to be that they are the former. Seen in this light, the 
possession by schools of power to search needs to be seen as an aspect of their educational 
and care-giving functions. If schools are seen as the enemy, one begins at the wrong point 
and may end up, I suggest, at the wrong answer. This is not to deny that the position of 
power which teachers occupy might be used to perpetrate unfair and unjust acts, including 
searches. But fear ofthe potential for unfairness need not be the driving force in exploring 
legal issues surrounding school search powers. Prohibition of the unreasonable search, 
while allowing the reasonable search, would seem in principle to balance the competing 
interests. At the least, one ought not to foreclose that possibility at the outset. 

12 Spheres of Justice (1983), 198. 
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2 The development of a rights consciousness in New Zealand 

The climate in which schools operate is rapidly changing. The enactment of the New 
Zealand Bill of Rights Act 1990 and the Human Rights Act 1993, along with the growth 
of various other "rights claims" advanced by groups within society, has contributed to a 
climate in which rights are assuming a higher profile than in the past. The creation of codes 
of rights is increasingly seen as a solution for perceived failings of our public institutions. 
In many respects, of course, this emphasis can be positive and produce worthwhile 
changes. But I sometimes wonder if the tendency to see everything in terms of "rights" 
does not dilute the potency of the concept. At the very least, the more rights there are then 
the more likely it is that some rights will have to give way to accommodate others. In the 
school context, for example, the rights of the majority to a first rate and drug-free 
education might depend in part on how much potency we ascribe to the "right" of a small 
number of students to be free of searches. In other words, it may not always help to think 
in terms of rights - not, at least, without recognising that they are not absolute. One of the 
unforeseen aspects of the New Zealand Bill of Rights Act 1990 has been that, because it 
states rights in absolute terms, it lends itself to being invoked - not always with merit -
in controversies to which on more careful analysis it may not be relevant: the invasion of 
rights may be no more than a ~'reasonable limit" within s 5 of the Act. 13 So, in the present 
context, while the right to be free of «unreasonable searches" can be uttered as a powerful 
slogan, it must not be forgotten that it necessarily implies that reasonable searches are not 

out of the question. 14 

The emphasis on rights in the 1990s will assuredly bring the search issue before the courts 
before long. It is not surprising, for example, that the 1994 strip search at Otahuhu College 
led to litigation while previous incidents such as the Hastings Boys' High School event 
in 1991 did not. Things are changing fast. 

3 Student rights or adult rights? 

Another pivotal issue is how the rights of students in schools are to be conceived. It is 
sometimes said, rightly, that the Bill of Rights applies to all citizens and residents of New 
Zealand. It applies therefore to children as much as to adults. Indeed, there is no textual 
basis in the Bill of Rights for any other conclusion. 

In this context the famous phrase from the important United States Supreme Court case 
Tinker v Des Moines Independent Community School District is often invoked: 15 

13 Section 5 reads: "Subject to section 4 .ofthis Bill of Rights, the rights and freedoms contained in this 
Bill of Rights may be subject only to such reasonable limits prescribed by law as can be demonstrably 
justified in a free and democratic society." For comment on how the structure of the Bill of Rights and 
certain judicial approaches to its application encourages unnecessary concentration on rights in their 
absolute form, without consideration of whether there are reasonable limitations in terms .of s 5, see 
my "How Does the Bill of Rights Work?" [1992] NZ Recent Law Rev 189. 

14 Of course I am aware that the Bill of Rights cannot itself authorise a reasonable search. But, as is 
made clear in Part 3, it will permit the power which is conferred in the Education Act to be exercised 
reasonably. 

15 393 US 503,506; 21 LEd 2d 731, 737 (1969). 
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It can hardly be argued that either teachers or students shed their constitutional 
rights to freedom of speech or expression at the school house gate. 

If this view animates one's approach to the school search issue then it might be thought 
to militate against a power of search, or at least to require that such powers as exist must 
be exercised only in the same way as search powers are invoked against the general adult 
population. Precisely this argument has been made, unsuccessfully as we shall see, in the 
United States: the law there is that searches may be perpetrated by schools upon their 
students without warrants and on a lesser standard than the generally applicable "probable 
cause" requirement. 

The United States view when properly understood in fact manifests two important strains. 
First, that students do not shed their constitutional rights at the school gates but second, 
that those rights are necessarily tempered by the school environment. Indeed, the Tinker 
case simultaneously affirms the need for schools to have special powers: 

"[T]he court has repeatedl y emphasised the need for affirming the comprehensive 
authority of the states, and of school officials, consistent with fundamental 
constitutional safeguards, to prescribe and control conduct in the schools."16 

The very recent case of Vernonia School District 47 J v Acton makes the same point: 17 

Fourth amendment rights [ie rights against search and seizure], no less than First 
and Fourteenth amendment rights [free speech and equality], are different in 
public schools than elsewhere; the "reasonableness" inquiry cannot disregard the 
school's custodial and tutelary responsibility for children. For their own good and 
that of their classmates, public school children are routinely required to submit to 
various physical examinations, and to be vaccinated against various diseases. 

And earlier: 18 

Thus, while children assuredly do not "shed their constitutional rights ... at the 
schoolhouse gate", the nature of those rights is what is appropriate for children in 
school. 

If we have this orientation to the legal issues here, as I believe we should, then it enables 
us to see that the New Zealand Bill of Rights Act 1990 will control school powers in a 
manner which may well be different from its impact on general police power. Different 
standards of reasonableness will apply in a school as between its teachers and students. 19 

16 Ibid, P 507;73l. 
17 515 US-; 132 L Ed 2d 564,576 (1995). 
18 Ibid, P 576. 
19 This point is, I respectfully suggest, overlooked in the newspaper comment by Parker (sub nom Baker), 

"Students retain the righUo refuse a search by staff', Sunday Star-Times, July 10. 1994, page C11, who 
says that if the Education Act were ever construed to authorise searches "such powers would still be 
subject to the Bill of Rights "reasonableness" test." That, of course, is true, but it must be recalled that 
"reasonableness" depends on context. It is not a fixed and uniform concept applying to every concei
vable instance of search and seizure. Context is critical. See further below, in Part 3. 
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4 The problem for teachers 

Teachers and their principals are at the front line of our schools. The conclusions which 
I reach, if correct, mean that they are not powerless to deal with matters of discipline 
involving the need to undertake some form of search. But it must be recalled that I am 
inquiring only into what the law would permit: it is for teachers and principals to decide 
whether they will use such powers as they have. Becoming embroiled in litigation, even 
if one is vindicated, is not pleasant. Particularly at a time when teachers feel underpaid 
and undervalued by society one can have sympathy for those who may feel the best policy 
is to keep their heads in the sand and not to confront students over discipline and 
behavioural problems which might involve obtaining of evidence through searches. 

That said, the other side of the coin is that all parents of school children have a right to 
expect that an environment conducive to safe and productive education will be maintained 
in schools. The vast majority of students, those who cause no problems, have rights as 
well. The community is indebted to teachers and principals seeking to maintain drug and 
crime free schools. I am not suggesting that teachers ought to see themselves in some sort 
of alliance with the police in which it is their job to root out all crime: that is not the point 
of the power which I believe exists. It is a power which springs from the educational needs 
of students in schools. 

5 Educating children in rights 

It is important for children to be introduced in schools to the values that animate and 
underpin the life of the community. Rights of the type set out in the Bill of Rights and the 
Human Rights Act 1993 are rightly viewed as important. There is a place in schools for 
discussion of them, and obviously those principles, alongside other fundamental principles 
of humanity, should animate the school's own treatment of its pupils. But it by no means 
follows from this that no searches are possible in schools. The right in the Bill of Rights 
is to be free of unreasonable searches, not all searches. That is how it is in the wider 
community, and schools need not be seen any differently. 

In light of these comments, I tum now to look at schools' powers of search in more detail. 

PART 3 

THE LEGAL POWERS OF SEARCH 

1 What is meant by a "search"? 

We have seen already that the term "search" is used in law to describe an invasion, in the 
quest for evidence, of the rights of another person which the law generally protects. A 
power to search means a power to undertake the search with corresponding immunity 
from suit by the person whose rights - to bodily integrity or to property - are invaded. It 
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could not be said, for example, that schools have any powers to search if searches may 
only be perpetrated with consent. No special legal power would be needed: anyone may 
search the person or property of another with their consent. 

Further, as already stated, it is in my view no less a search if a person in authority demands 
that a student empty his or her pockets, or take off his shoes to reveal what may be inside. 
The invocation of authority so as to require that the subject herself produce material 
otherwise hidden is simply one way of conducting a search.20 To me it does not assist to 
say that a student who complies with such a request is "consenting" to the search. Even 
if they are of maturity to appreciate that a refusal may be possible, the fact of the matter 
is that a "consent" is likely to be forthcoming because of the invocation of authority to 
which students in schools are expected to submit. In the approach to school searches I 
develop below the consent of students is not integral to the concept of a lawful search. In 
practice, of course, it will be reasonable to seek the student's cooperation.21 But I believe 
the proper beginning point is to ask whether schools are entitled to search students even 
in the absence of their consent. This is especially so given that "consent" in the school 
environment is likely to be vitiated by coercion. I believe it makes more sense to 
concentrate on what teachers are lawfully permitted to require by way of searches, rather 

than allowing them carte blanche to do such searches as are "consented" to. 

The view I take - that schools have a power to undertake some forms of search - requires 
me first to identify a legal power to do so. The question then becomes whether the 
Education Act supplies a power to search, and if so, what the nature of that power is. 

2 The Education Act as a source of the power to search 

The starting point, of course, is that no express powers of search are conferred by the Act. 
Indeed, the Act is brief and cryptic in its statement of school authority. Boards of Trustees 
have powers of "control and management".22 Upon that edifice, and the associated 
empowerment of principals to carry out day to day management, hangs the ability of 

schools to govern all their affairs including staff and student matters. 

I believe, however, that these words implicitly confer powers to undertake certain forms 
of search. These are my reasons. 

(a) Compulsory education 

The Education Act 1989 requires that every person between the ages of 6 and 16 must 
attend a registered school. It is true that this requirement can be fulfilled though enrolment 

20 In the general law it has already been held that requests for documents can constitute searches: see 
Adams on Criminal Law ChlO.8.04(c) citing NZ Stock Exchange v CIR [1991] 4 All ER 443 (PC). 

21 And in the case of personal searches, this cooperation may be necessary in practice to enable the search 
to be perpetrated without force, since force would render the search unreasonable. See further below. 

22 Education Act 1989, ss 72, 75, and 76: see further below. 
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at pri vate schools which are registered,23 and that there are exemption mechanisms which 
permit home schooling.24 But the principal point is that education is compulsory and the 

state provides an extensive network of schools for public education. 

(b) Establishment of public schools 

Public schools may be constituted under the Actin order to provide a forum for education. 
Such schools have a corresponding obligation to receive and educate children delivered 
into their tutelage. While the ability of schools to maintain enrolment schemes may lead 
to a certain amount of choice, and sometimes disappointment, in gaining entry to 
preferred schools, the bottom line is that public schools must take students seeking to 
attend. 25 

(c) Maintaining a proper educational environment 

The duty to receive and educate children implies obligations to safeguard those children 
who are delivered into schools' care for substantial periods ofthe day. These obligations 
are imposed through a series of statutory provisions, and conceivably, common law 
actions for negligence. 26 Part VI of the 1989 Act headed "control and management of state 
schools" establishes a regime of locally elected Boards of Trustees empowered to run 
public schools in accordance with the legislation. Each school is to have a Charter, with 
a substantial component of the Charter being dictated by the Act itself. For example, each 
Charter is deemed to incorporate the aim of achieving, meeting and following the national 
education guidelinesY Those guidelines deal with "education goals" which are defined 
to mean desirable achievements; "national curriculum statements" meaning "areas of 
knowledge and understanding to be covered by students, skills to be developed; and 
desirable levels of knowledge, understanding and skill to be achieved by students".28 

The school's performance in attaining the statutory obligations are enforced in a variety 
of ways, of which periodic inspection and review by the Education Review Office is a 
principal one. There are powers of entry and inspection conferred by s 78A. A school 
which is demonstrably failing in its task in education is exposed to sanctions such as the 
replacement of its Board by a Ministerial appointee (s 107). 

It is, in my view, a corollary of the school's obligations to educate students entrusted to 
it that it has certain powers in relation to those students. I do not think this proposition is 

23 Education Act 1989, s 35A. 
24 Education Act 1989, s 26. 
25 Education Act 1989, s 12. 
26 I regard it as doubtful that an action could be maintained for negligent delivery of education at the suit 

ofa person who claims their own education was defective by reason of its content. But there is at least 
the possibility of negligence (and exemplary damages) in relation to matters of safety of students, eg 
protection from known sources of danger such as other students or staff who were carrying out sexual 
assaults. 

27 Education Act 1989, s 61. 
28 Education Act 1989, s 60A. 



12 School Discipline and Students' Rights 

seriously disputed. For example, certain powers of detention - at least during school hours 
- and other forms of coercion are taken for granted on a daily basis.29 And lesser forms 
of discipline are taken for granted - the writing oflines and so on. All these involve powers 
of coercion, and if they are to have lawful effect then legal authority must be found in the 
Education Act. It is indeed found there, in my opinion, because it is an implication from 

the express powers of management and control. 

I do not believe this ought to be a controversial conclusion. Most of us would readily 
accept that in order to educate students a school must maintain an orderly educational 
environment in which children can learn and mature. It must follow from this that schools 
have some form of coercive power. We take this for granted when schools determine time 
tables and school rules which will require students to be at certain places at certain times. 
Schools are not places of unmitigated freedom. The whole idea of compulsory education 
carries with it a degree of coercion, of power to give directions which students are 
expected to obey. The power of schools to search students is in my submission simply a 
corollary of its duty to maintain an orderly educational environment. 

I look next at various sources of support for the view I have taken. 

3 Cases under the Education Act 1964 

I find support for my view in the two New Zealand Court of Appeal cases which con
sidered the powers of schools in the Education Act 1964. Both are reported in 1974 and 
raised the legal power of schools to maintain particular school rules or practices in force. 

The first was Rich v Christchurch Girls' High School Board of Governors (No 1).30 A 
student had led a walk-out in protest at the school's practice of having hymns and Bible 
readings at assembly. There was subsequent disciplinary action against the student 
leading to her expulsion (which was deferred to the end of the year). A part of the student's 
argument mirrored the argument which is sometimes made about school search powers: 
that nothing in the Education Act 1964 authorised the imposition of religious exercises 
at assembly, and that there needed to be an express power to impose such a thing. 

This submission was rejected by the Court of Appeal, which held that the school had an 
implied power to conduct and require attendance at religious observances. The power was 
an aspect of the school's statutory power in s 61 of the 1964 Act for "control and 
management" of the school. It was, of course, accepted that school rules and practices 
which were an unreasonable use of that power would be beyond the powers of the school. 
But the prescription of attendance at assembly was not unreasonable because it was allied 
with a practice of granting exemptions for students whose conscientious or religious 
beliefs so required. 

29 This is accepted, for example, in the Public Issues paper (above, note 2) which, after arguing that no 
power of search exists, postulates use of a power of detention to keep a student while the arrival of the 
police is awaited. 

30 [1974] 1 NZLR 1 (CA). 
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Incidentally, I share with other commentators who have looked at this case the feeling 
that, if the matter of religious exercises were to be reconsidered today (in light of the 
guarantee of freedom of religion in the New Zealand Bill of Rights Act 1990 and the anti
discrimination provisions of the Human Rights Act 1993) the outcome may not be the 
same. But for present purposes that caveat is immaterialY It is enough to say thatthe Rich 
case readily found a coercive power over students in the general phrase "control and 
management of the school". The nature of the power was that the school could compel 
attendance save where the exemption applied and was invoked by a student. Hence the 
student's protest activity was characterised as a protest to a lawful command of the school. 
"Control and management" authorised that command. 

The second case was Edwards v Onehunga High School Board. 32 The Board had adopted 
a resolution about hair length and Edwards was adjudged to fall foul of the resolution. It 
was argued that nothing in the Act authorised rules about hair length, since that was 
irrelevant to control and management of schools. The Court of Appeal readily found, 
however, that the rule was within the terms of the Act:33 

It appears to this Court that "control and management of the school" are wide and 
substantial topics including in their scope, of course, the control and management 
of pupils. The behavioural checks necessary, let alone desirable for such control 
in the day to day running of the school may be infinite and incapable of complete 
codification; but it certainly appears to us that a reasonable governing of 
appearance and dress fall within the ambit of matters authorised to be so 
controlled. 

To a further submission that the particular rule, though authorised in general terms, went 
too far in that it affected the student's appearance in his private life, the Court answered 
that there was no evidential basis offered for holding that the rule adopted was not 
necessary for control and management. 

Once again it is possible that the particular rule involved in that case would not fare so 
well in 1996.34 But that is, again, immaterial for present purposes. The critical point is that 
the phrase "control and management" was readily considered to carry with it a power in 

relation to the control and management of students. 

I believe these decisions, though removed on their facts from school searches, indicate 
the broad scope to be attributed to the phrase "control and management". It is not only 
about remote managerial matters; it is also about controlling students and their conduct 
through rules. The power to enforce those rules through searches, which must be 
reasonable, is in my view necessarily conferred also. 

31 See Harrison, "Powers, Duties and Accountability of School Boards of Trustees" in Education and 
the Law (1993), p 71 and n 5l. 

32 [1974] 2 NZLR 238 (CA). 
33 Ibid, P 243. 
34 Accord, Harrison, above, note 33, p 71-72. In my paper below on Freedom of Expression in Schools 

I express doubts as to whether a court would intervene save in extreme cases. 
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The 1989 Education Act repeats the critical concept of control and management from the 
1964 Act, albeit in a slightly different form. 

Section 75 provides, in relation to Boards of Trustees: 

75 Control and management of schools - Except to the extent that any 
enactment or the general law of New Zealand provides otherwise, a school's 
Board of Trustees has complete discretion to control the management of the 
school as it thinks fit. 

Section 76 makes the school principal the Board's chief executive in the control and 
management: 

76 Principals - (l) A school's principal is the Board's chief executive in relation 
to the school's control and management. 

(2) Except to the extent that any enactment or the general law of New Zealand, 
provides otherwise, the principal-

(a) Shall comply with the Board's general policy directions; and 

(b) Subject to paragraph (a) of this subsection, has complete discretion to manage 
as the principal thinks fit the school's day to day administration. 

Section 72 should also be mentioned: the power of a board of trustees to make bylaws 
"which it thinks necessary or desirable for the control and management of the school". 
The impression I have is that few if any schools consciously make such bylaws, and it can 
be noted that the school rule at issue in Edwards was simply treated as if it was a bylaw. 
Nothing of any substance turns on whether a rule is characterised as a formal by law or 
as an ad hoc exercise of the control and management power. Either way it must relate to 
control and management. A school which promulgates a formal search power for itself 
by enacting a bylaw cannot improve its position. Schools either have the power to 
undertake some forms of search or they do not. If they do, it is a power to be found in the 
phrase "control and management". If they do not, they cannot give themselves the power 
through a purported bylaw. In any event, searches are not like rules: searches are actions 
performed by staff, while rules are statements of expected conduct. There might be a 
school policy about searches but there can hardly be a rule. As an action of the principal, 
a search will be legally justified if it can be classed as an aspect of control and 
management. 

There is plainly a division between "policy directions" - which s 76(2)(a) implies are for 
boards of trustees (though the section is in other respects directed at principals) - and 
"management" - which is for principals. The line between policy and management may 
sometimes be difficult to draw - and I am aware this can be an issue as between boards 
and principals - but it is difficult to imagine any set of words which would assist to make 
things much clearer. For present purposes we do not need to spend time on that issue. One 
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thing clear is that principals have powers of "control and management" within policy 
constraints. This arises from s 7 6( 1), which makes the principal the executive carrying out 
the Board's powers, and s 7 6(2)(b), which vests management on a day to day basis in the 
principal. 

My view is that on either or both bases the principal has the power to "manage" which 
implies the power to maintain and enforce rules directed toward the maintenance of a 
proper educational environment within which teachers may fulfil their educational 
duties. Some of the necessary rules will relate to discipline in the school. The power to 
search is, to repeat, a corollary of the power to maintain through appropriate rules the 
necessary educational environment. Individual teachers must be taken to be delegates of 
the principal's power for the purpose of control and management within their sphere of 
responsibility. 

4 The position in the United States of America 

I am fortified in the view that schools are lawfully empowered to undertake forms of 
search by the position taken in United States jurisdictions. Education there is a matter 
within state control and hence education law can and will differ from state to state. A 
recurring theme in school search cases, however, is that the public schools have a duty 
of maintaining an orderly educational environment and that a legal power to search, 
though not always explicit in state legisiation,35 is a corollary of that duty. 

Some American cases will be considered to illustrate the point. In Doe v Renfrew36 a 
female student was ordered to tum out her pockets after a drug sniffer dog had singled her 
out for attention in an organized drug search throughout the school. "Maintaining an 
educationally productive atmosphere within the school", said the Court, "rests upon the 
school administrator certain heavy responsibilities. One of these is that of providing an 
environment free from activities harmful to the educational function and to the individual 
students."37 

And just last year, in Vernonia School District v Acton, the Supreme Court of the United 
States dealt with the claim that a public school's imposition of mandatory urine tests for 

35 Of course, legislation may enact a search power in schools and this has occurred in some states and 
school districts. And in doing so it may affirm of vary the extent of the power declared by courts. So 
too, in New Zealand, there is nothing to prevent a school board from adopting a policy which restricts 
school searches more stringently than the law would otherwise allow. The only constraint would be 
that the Board would need to ensure that its "no search" policy did not detract from its ability to meet 
statutory and Charter aims of the school. See further below. 

36 475 F Supp 1012 (1979). 
37 The drug search was held to be a lawful exercise of the school's power to maintain its educational 

environment. However the search which began with a search of pockets proceeded ultimately to become 
a strip-search and that aspect of the process was held to be unreasonable (unreasonableness rested upon 
absence of cause sufficiently strong to justify extreme invasiveness of search). Incidentally, it turned out 
the dog was interested in the girl because she had played with her own dog that morning and it was on 
heat. 
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students wishing to partake in sports was a violation of the right given by the Fourth 
Amendment of the United States Constitution to be free of unreasonable search and 

seizures. Scalia J, for the Court, said:38 

Central, in our view, to the present case is the fact that the subjects of the Policy 
are (1) children, who (2) have been committed to the temporary custody of the 
State as schoolmaster. 

Traditionally at common law, and still today, unemancipated minors lack some 
of the most fundamental rights of self-determination-including even the right of 
liberty in its narrow sense, ie., the right to come and go at will. They are subject, 
even as to their physical freedom, to the control of their parents or guardians .... 

... the nature of that power is custodial and tutelary, permitting a degree of 
supervision and control that could not be exercised over free adults. "[AJ proper 
educational environment requires close supervision of schoolchildren, as well as 
the enforcement of rules against conduct that would be perfectly permissible if 
undertaken by an adult." 

Similar statements are relatively common in state and lower federal courts confronted 
with the school search issue. Indeed, the general power to search is not in doubt in 
American cases; the locus of the dispute in all cases is whether or not the search was 
reasonable, a matter to which I come shortly.39 It is true that some of the state statutes 
dealing with education are more explicit than ours in that they specifically impose 
obligations to maintain an educationally sound environment. But the power to search 
reasonably is inferred from that obligation. In my opinion the same inference can be 
drawn in this country, even though the duty to maintain an educationally sound 
environment itself falls to be inferred from the Education Act provisions, and is not 
expressly imposed. It is to be noted, in this regard, that the United States Supreme Court 
in cases such as Vernonia and New Jersey v TL040 has not rested its decisions upon 
detailed, or indeed any, examination of state enactments. The same pattern is found in the 
federal Courts of Appeals and state courts: it is asserted without need for any citation of 
statutory authority that schools have a duty to maintain an educational environment. The 
general obligation carries with it the power of reasonable search. I see no reason why it 

38 Above, note 17, p 575, 576. 
39 It has to be acknowledged that United States search and seizure law, in relation to schools as well as 

generally, does not employ the two stage test which is now mandated in New Zealand by the super
imposition of the New Zealand Bill of Rights Act 1990 on the underlying law of trespass. In New Zea
land there are two separate inquiries: is a search lawful, and whatever the answer, is it reasonable? In 
the United States the focus of Fourth Amendment cases is whether searches are reasonable, with the 
implication being that if they are reasonable they are authorised. This is a position to which one is lead 
inexorably under a higher law constitution, since any law which authorises a search and which is held 
to be unreasonable in its content must be struck down. The reverse of that proposition is that common 
law powers of search are evolved to coincide with what is perceived to be permissible under the con
stitution, eg as in cases such as Terry v Ohio 392 US 1,20 L Ed 2d 889 (1968). I do not think that this 
is a material point of distinction for present purposes. The point remains that American cases empha
sise the statutory duties of the school in holding that some power to search is implicit. And that is pre
cisely the position I contend applies in New Zealand. The critical question, here and in the United States 
is whether a search is reasonable. 

40 See below, note 61. 
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should be any different in this country: the duty is clear enough in the Education Act, and 

the power can be inferred in the same way as it is in the United States. 

5 Canadian decisions 

So far as I am aware, the power of Canadian schools to undertake searches of students has 
arisen in only one case to date; a criminal case in which a school search was argued to be 
unreasonable with a view to seeking the exclusion of evidence. In this case, R v JMG,41 
the locus of the debate was whether the search was reasonable, and the underlying power 
of the school to undertake any search at all was readily inferred. It is true that the Ontario 
Education Act of 1980 expressly required principals to maintain "proper order and 
discipline" in their school, whereas our Act has no such express requirement. However, 
as with the American cases, I would hesitate long before ascribing any significance to this 
difference between Ontario's educational regime and ours. In my view it is beyond 
argument that a similar duty is placed upon school boards and principals in New Zealand, 
and that it implicitly arises out of the Education Act. Nor do I believe that the question 
whether there is such a duty can vary according to whether it is a criminal case or a civil 

case in which the question arises. 

The Canadian text Teachers and the Law cites the JMG case with apparent approva1.42 

6 Other New Zealand commentators 

The 1991 Public Issues Committee report reached what it stated to be a "necessarily 
tentative" opinion that schools have no lawful powers of search.43 This is the strong 

view also of the Youth Law Project.44 

The Commissioner for Children in the Hastings Boys' High School Case took a different 
view. First, he said that the school had a legal basis for maintaining good order (ss 72, 75 
and 76 of the Act were cited in support, but there was no discussion). The report refers 
also to the School Charter (wherein the Trustees are to ensure that students are educated) 
and the school's one and only "rule" ("Boys are to consider others at all times"). The 

report concludes that:45 

It could be argued in application of both the Charter and the school rule that the 
search was to enable all students to be given an education because it aimed to 
prevent disruption of that education by keeping drugs from entering the school. 

Though it is not clear, I interpret this to be some support for the view I have taken. Of 
course, the actual search perpetrated was held to be unreasonable and it would have been 
possible for the Commissioner to simply assume a power to conduct reasonable searches. 

41 (1986) 56 OR 2d 705 (Ont CA). 
42 McKay and' Sutherland, Teachers and the Law (Emond Montgomery, 1992), 85-88. 
43 See above, note 2, p 14. 
44 See above, note 2. 
45 Above, note 1, p 493. 
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7 The phrase in ss 75 and 76 "except to the extent that ... the general law of 
New Zealand provides otherwise" 

It is necessary next to consider carefully this phrase, which appears in both s 75 and s 76. 
It is a qualification of both boards' and principals' power. On one interpretation this 
phrase points to the conclusion different from mine, that there is no power to search. That 
argument would run as follows: 

(a) The "general law of New Zealand" is stated to prevail over school board and 
principal decisions. 

(b) That general law includes the common law generally applicable between 
citizen and citizen, and between citizen and state. 

(c) The law of trespass to goods and trespass to the person is part of that general 
common law. 

(d) Therefore boards and principals have no power to perpetrate a search which 
would amount to a trespass to a person or to goods. 

This argument has indeed been made on behalf of Youth Law Project.46 

If the argument is correct, there can be no lawful power to search. The onl y searches which 
could take place in schools would be those where true consent was obtained, for they 
would not offend the general law of trespass. 

However, I do not feel at all compelled to take this view of s 75 and s 76 and in my opinion 
a court would not take it either. The various premises in the argument cannot be faulted 
when looked at in isolation, but one must take into account also that the whole point of 
the Education Act was to set up a system of compulsory education and to provide for the 
operation of public schools. The Act therefore assuredly interferes with liberties that 
common law would otherwise allow: the liberty of a child to refrain from attending school 
and to be free of the coercion of school rules, for example. If, as I argue, the Education 
Act itselfimplicitly authorises searches, then the "general law" of New Zealand is plainly 
a law which permits searches in schools. Once that is appreciated, the phrase "general law 
of New Zealand" does not detract from the power to search because the implicit search 
powers in the Education Act qualify the general common law of trespass. 

8 "Subject to any enactment" in ss 75 and 76 

Next, one must consider that part of the phrase which says "except to the extent that any 
enactment ... provides otherwise". The principal enactment of relevance to the present 
problem is the New Zealand Bill of Rights Act 1990, which provides in s 21 the right of 
everyone not to be subjected to unreasonable search and seizure. Obviously the implied 

46 See Sunday Star Times Article referred to in note 2, above. 
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power of search in the Education Act must be exercised reasonably, and hence in 
conformity with the Bill of Rights. 

So I conclude that there is nothing in ss 75 and 76 which militates against the proposition 
that an implied power of reasonable search exists for schools. The limits and controls 
imposed on the power by the New Zealand Bill of Rights Act 1990 are discussed below. 

9 The limited relevance of the in loco parentis doctrine 

It has at various times been argued, both here and in North America, that the loco parentis 
doctrine assists in the resolution of school search problems. That doctrine is usually taken 
to mean that teachers stand, throughout the school day, in the place of parents and may 
wield a power over students which is predicated on a delegation of parental authority over 
those students. 

Like other commentators before me, I do not consider that the loco parentis doctrine 
supplies an answer to the problem we are considering today.47 In the very early age of 
education this account of teachers' powers made sense, for schools might be organized 
by parents who collectively employed a teacher. An express or at least a notional 
delegation of parental authority to the teacher could readily be inferred. Now, in an age 
of compulsory education pursuant to legislation, the notion that teacher authority rests 
upon a presumed parental delegation of parental powers is not at all helpful. For example, 
the loco parentis doctrine would logically imply that individual parents could withhold 
consent for certain types of instruction, yet the various statutory exemptions (eg, for 
religious instruction in primary schools, and the "cultural exemption" in s 25A of the 1989 
Act for general curriculum matters) indicate this is not in fact the case. The more 
satisfactory account of schools' authority over students is that they have an implied power 
conferred by the state: in effect teachers are state agents rather than parents' agents. 

In the United States the loco parentis doctrine has on quite a few occasions been advanced 
by schools wishing to make the point that the powers they wield are those of parents rather 
than those of the state. The point of the argument in that jurisdiction is that it leads to the 
conclusion that schools are not subject to the United States Constitution (and its Bill of 
Rights) when dealing with students. That argument is, however, seldom accepted in 
modem times. To that extent the loco parentis doctrine is indeed outmoded. 

Nonetheless, the language of "loco parentis" is still often used in North American cases. 
The significant point, however, is that it is used to describe the type of authority wielded 
by a school rather than to explain the source of that authority. Thus, there is no difficulty 
in saying that schools are exercising the state's power but that, in doing so, they are 
charged with using that power in a manner which is solicitous for the welfare of children. 
Hence most modem American cases readily accept that schools and teachers must 

47 The loco parentis doctrine is considered to be of doubtful utility in the general run of cases by Jan 
Breakwell in her paper "Control and Management of Schools" in Education and the Law, pp 104-
107. See also Mackay and Sutherland, above, note 41, pp xvi to xviii. 
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observe the Bill of Rights since they are an arm of "government", while still using the term 
loco parentis. In doing so, they are accepting that in its dealings with children, a school 
can be likened to a parent. In short, loco parentis is a convenient description of the purpose 
of school power, but does not account for the source of the power. The source is the state. 

The rationale of school searches is the need to maintain an orderly educational environ
ment. Once it is accepted that this is the reason for the search power, it is legitimate to 
regard the power as implicitly conferred by compulsory education statutes, not by parents. 

This is the view taken in the recent Vernonia case, where Scalia J said (citations 
omitted):48 

In [the 1985 case] TLO we rejected the notion that public schools, like private 
schools, exercise only parental power over their students, which of course is not 
subject to constitutional constraints. Such a view of things, we said, "is not 
entirely 'consonant with compulsory education laws, '" and is inconsistent with 
our prior decisions treating school officials as state actors for purposes of the Due 
Process and Free Speech Clauses. But while denying that the State's power over 
schoolchildren is formally no more than the delegated power of their parents, TLO 
did not deny, but indeed emphasized, that the nature of that power is custodial and 
tutelary, permitting a degree of supervision and control that could not be exercised 
over free adults. "[A] proper educational environment requires close supervision 
of schoolchildren, as well as the enforcement of rules against conduct that would 
be perfectly permissible if undertaken by an adult." While we do not, of course, 
suggest that public schools as a general matter have such a degree of control over 
children as to give rise to a constitutional "duty to protect," ... we have acknowl
edged that for many purposes "school authorities act in loco parentis," with the 
power and indeed the duty to "inculcate the habits and manners of civility". 

For all these reasons I believe a power to search is conferred by the Education Act 1989. 
It is a true power to search in the sense that it does not depend on students' consent.49 But, 
and this is an important qualification, the power must be exercised reasonably. I now tum 
to consider this in more detail. 

10 Reasonableness in school searches: the impact of the New Zealand Bill of 
Rights Act 1990 

We saw above that school powers are subject to enactments, and the Bill of Rights is one 
such enactment. This provides, in s 21: 

Unreasonable search and seizure - Everyone has the right to be secure against 
unreasonable search or seizure, whether of the person, property, or correspond
ence or otherwise. 

48 Above, note 17, p 575-576. 
49 Though, as I shall explain below, where the search requires student cooperation such as the emptying of 

pockets, removal of outer clothing, that cooperation must be sought and if not forthcoming, the search 
cannot be perpetrated by force. See further below. 
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Everyone has the benefit of this right, including students. But the burden of the Bill of 
Rights - ie the obligation to observe it - falls only on those persons or bodies covered by 
s 3: 

Application -This Bill of Rights applies only to acts done-

(a) By the legislative, executive, or judicial branches of the Government of New 
Zealand; or 

(b) By any person or body in the performance of any public function, power, or 
duty conferred or imposed on that person or body by or pursuant to law. 

There is no doubt that public schools are caught by s 3(b): that is, they perform the public 
function of education pursuant to law. (As to the position of private schools there might 
be more doubt. Their existence is obviously recognised in the Education Act, and the 
registration system imposes a kind of quality control, but whether they supply their 
education pursuant to law is an interesting topic I will leave to another day.) 

So, in all things, public schools must observe the Bill of Rights. My view is that even if 
there were no Bill of Rights we would end up at much the same position: any search 
powers must be exercised reasonably. 

But the advantage of considering the extent of school power to search in terms of the Bill 
of Rights is that the large quantity of criminal litigation over the Bill of Rights provides 
us with important insights into the assessment of what "reasonable" means. 

There are other provisions of the Bill of Rights which have been identified by other 
commentators as also having potential relevance to school searches. There is the 
provision against "degrading treatment" in s 9, and the right of all persons "deprived of 
liberty to be treated with humanity and with respect for the inherent dignity of the person" 
(s 23(5)).50 I agree that the former may well be implicated in some forms of search, 
especially strip searches which are inherently antithetical to dignity. And the provision 
in s 23(5) will obviously apply if a "deprivation ofliberty" is held to occur in the school 
environment - a matter about which I am not so sure. In any event, I am confident that 
the idea of reasonableness embraces humanity and respect for dignity, while unreasona
bleness would certainly be present in a case of degrading treatment. In short, I believe it 
is sufficient to consider only s 21: the right not to be unreasonably searched. That 
incorporates the related concepts of being treated with dignity and so on.51 

The same point might be made about the invocation in this area of the United Nations 

50 See Hastings Boys' High, p 495; Public Issues Committee Report, p 4. 
51 It should be noted that the Bill of Rights itself provides no basis for any argument that a search is 

incompatible with preserving the dignity of the student. Indeed, in s 23(5) the context is persons who 
are deprived ofliberty. And s 21 says there can be no unreasonable search, with the implication that 
a reasonable search is consistent with preservation of dignity. It is obviously a question of treating 
persons with dignity in whatever situation they find themselves. 
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Declaration on the Rights of the Child. 52 In my view it is not impossible to treat persons 
with dignity while also subjecting them to such searches as the law of the land allows, so 
long as that law is adjudged to be reasonable. In the area of school searches, any 
unreasonable search would be unlawful. Application of such a law will ensure compli-

ance with the Declaration. 

11 Reasonableness as the new touchstone of lawfulness 

The first point is that the Bill of Rights introduced, explicitly, a new touchstone into the 
law about searches perpetrated by the state. Prior to the Bill of Rights, the focus was on 
whether or not searches were lawful; that is, into whether or not there was a legal power 
to search in the circumstances applicable, and whether the power had been exercised in 
accordance with the law. The fruit of illegal searches could be, but generally was not, 
excluded from evidence. 

The Bill of Rights, by introducing a right to be free of unreasonable searches raised the 
question whether there might be searches which are lawful, yet unreasonable. In a sense, 
that question has been answered affirmatively because there is now a number of criminal 
cases in which a search has taken place, apparently within a statutory power, yet is held 

to violate the Bill of Rights because it was unreasonable.53 

I say the answer is only "in a sense" affirmative, because when one considers the matter 
more closely it becomes apparent that what the Bill of Rights essentially does is supply 
one more ground upon which searches may be held unlawful: a search which is 
unreasonable violates the Bill of Rights and is on that account also unlawful. 

As applied to schools, the position is simply this: the implied power to search which is 
contained in the Education Act is plainly controlled by the Bill of Rights requirement that 
such searches be reasonable. Any search which is unreasonable is not authorised by the 
Education Act. It is unreasonable, and it is for that reason unlawful as well. 

12 What is a reasonable search? 

Early criminal jurisprudence under s 21 has established a number of propositions. In the 
leading case of R v Jefferies several members of the Court of Appeal emphasised the broad 
nature of the guarantee in s 21. The guarantee protects, said Richardson J, "an amalgam 
of values: property, personal freedom, privacy and dignity".54 Thomas J said that s 21 is 
essentially concerned with those values or interests that make up the concept of privacy. 

This "privacy" rationale has been emphasised in successive cases as a concept embracing 
personal and property rights, but potentially broader than both. The Bill of Rights thus 
suggested a paradigm shift in search and seizure law, because as we saw above that body 

52 See Baker, "Students retain the right to refuse a search by staff', above, note 1. 
53 For example, R v Lauga/is (1993) 10 CRNZ 350 (CA) ; R v H [1994] 2 NZLR 13 (CA). 
54 Jefferies, p 302. 



Search and Seizure 23 

oflaw has historically been shaped by personal and property rights. Evidence which could 
be obtained without invading personal or property rights was not obtained by search. This 
would be so even if one's privacy - an interest not protected as such in law - was invaded. 
Early Bill of Rights cases suggested that invasions of privacy not amounting to unlawful 
interference with personal or property rights could yet be labelled a search. 55 The question 
was whether a "reasonable expectation of privacy" was invaded. If so, what had happened 
could be labelled a search. The search, however, might not be unreasonable. To decide 
if a search was unreasonable one had to "weigh all relevant public interest considerations 
and their application in the particular case". 56 

There are signs in more recent cases of a retreat by the Court of Appeal back to a personal 
and property rights approach to s 21.57 But for our present purposes this is not really 
significant. In the school context the most likely type of search will be personal searches 
of students , clothingoroftheirproperty.58 These are certainly interests protected by s 21. 

"A s 21 inquiry", we are told in Jefferies, "is an exercise in balancing legitimate state 
interests against intrusions on individual interests". 59 Unreasonableness of a search might 
arise in one of two principal ways: (a) commencing search without lawful authority to do 
so; (b) unreasonableness in the course of conducting a search properly commenced. The 
first area of potential unreasonableness requires that teachers be satisfied there are legal 
grounds for commencing a search. The second requires that any search which proceeds 
is conducted reasonably. 

How are we to apply these principles in the school setting? How do we reconcile students' 
legitimate expectations of privacy (as guaranteed by s 21) with the schools need to 
maintain an educational environment (as required by the Education Act 1989)? The key 
is to weigh up, on the facts of each case, these two competing ideas: the student rights not 
to be searched and the school's interest in searching when there are proper grounds for 
doing so. 

While s 21 incorporates students' undoubted rights to privacy, dignity and property we 
must not lose sight of the fact that s 21 expressly permits a reasonable intrusion into these 
interests. They are not absolute, and nor are they to be determined by the subjective 
expectation of students. The standard is objective reasonableness, in which societal 
interests are weighed against individual interests. 60 It is only realistic to recognise that the 
full extent of these individual interests is not going to be present in every search. The strip 
search in which a student is made to remove clothes is plainly highly invasive of privacy 

55 See, for example, R v A [1994] 1 NZLR 429 (CA). 
56 Jefferies, page 302 per Richardson J. 
57 See Optican, "Search and Seizure: an update ons 21 of the Bill of Rights" in [1996] NZ Law Rev, forthcoming. 
58 It is conceivable that there could be searches of school property for infudents (perhaps their photographs 

might be shown to a crime victim for identification purposes) in which case privacy but not property 
interests would be implicated. It will suffice for this paper to consider the more likely scenario of student, 
bag and locker searches. 

59 Jefferies, page 302 per Righardson J. 
60 Page 305, per Richardson J, referring to road safety concerns and so on as a basis for a diminished 

expectation of privacy in a motor vehicle. 
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and dignity; much more so than, say, the pat-down of the exterior of an unattended coat 
hanging on a peg in the locker room or the sniffing by a drug detecting dog of the air 
outside a closed locker. Somewhere in the middle lie most other forms of search. There 
are, in other words, degrees of search. 

Furthermore, it accords with common sense to recognise that students in public schools 
necessarily surrender some of their expectation of privacy by attending. Schools are 
public institutions with public functions. They are not like home. Some derogation from 
complete privacy is implicit in school attendance. There may be a high expectation of 
privacy in relation to the contents of one's bag at home or elsewhere. But this may not be 
so when the bag is brought to school, given the nature of a school and its duties to the 
community and to the student body as a whole. 

These principles are, as we shall see, well recognised in the American school search 
jurisprudence. 

On the school side there are similar matters of degree. Not every search is equally 
compelled. Facts might arise which cast severe suspicion on a particular student, perhaps 
in relation to a serious criminal offence which is being perpetrated in the school. Another 
case might be the reported theft of $1 0 with no leads to any suspect; just a room or perhaps 
even a whole school full of persons of whom one is presumably guilty. Common sense 
suggests that the response of the school cannot be the same in both these situations. There 
are, in other words, degrees of cause for searches. This principle too is established in the 

North American jurisprudence. 

13 Grounds for commencement of search: reasonable suspicion test 

As the Supreme Court of the United States said in the leading American school search 
case, New Jersey v TLO, 61 "although the underlying command of the Fourth Amendment 
is always that searches be reasonable, what is reasonable depends on the context within 
which a search takes place." The determination of the standard of reasonableness 
governing any specific class of searches requires "balancing the need to search against 
the invasion which the search entails".62 

That expression - balancing the need against the invasion which the search entails - is 
in my view the key to the school searches question. 

The position taken in TLO is that reconciliation of privacy considerations with discipline 
considerations requires, as a basic principle, that searches should generally be conducted 
only where there is reasonable ground for suspecting that the search will turn up 
evidence. That is a significant relaxation of the standard which applies in general criminal 

61 469 US 325; 83 LEd 2d 720 (1985). 
62 Page 731 (L Ed), citing Camara v Municipal Court 387 US 523, 536-537 (1967). 
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law applicable outside schools. There "probable cause" is required, with previously 
obtained warrants being also required absent urgency. 

Speaking in a concurring judgment in TLO Justices Powell and 0' Connor emphasised:63 

[T]he special characteristics of elementary and secondary schools that make it 
unnecessary to afford students the same constitutional protections granted adults 
and juveniles in a non-school setting. 

In any realistic sense, students within the school environment have a lesser 
expectation of privacy than members of the population generally .. The special 
relationship between teacher and student also distinguishes the setting within 
which school children operate. Law enforcement officers function as adversaries 
of criminal suspects. These officers have the responsibility to investigate criminal 
activity .... Rarely does this type of adversarial relationship exist between school 
authorities and their pupils. 

The general proposition, therefore, is that any search by a school principal or teacher of 
a student or their property must be undertaken only on reasonable and individualised 
suspicion that the search will reveal illicit items. 

Searches of persons who are "suspects" only because of their membership of a wide class 
of possible culprits would generally be unlawful. This means, for example, that "dragnet" 
or blanket searches in which a group or a whole class are searched, by reason of the 
possibility that they may be in possession of some contraband item, are generally 
unreasonable.64 In such cases there is no individualised suspicion. 

It must be emphasised, however, that the absence of individualised suspicion is not 
always fatal in American law. The TLO decision did not lay down suc hawideproposition. 
The context and circumstances of a search may permit the "net" being cast wider. Where 
the extent of the invasion of privacy is very low, a correspondingly lower threshold for 
the search has been tolerated. Hence there are examples of searches being undertaken 
without individualised reasonable suspicion where the search has nonetheless been held 
to be reasonable. The rationale is that a school which has learned, say, of a theft, is not 
powerless to take actionjust because there is no basis for any student to be suspected. But, 
in the absence of individualised suspicion, only very minor intrusions into the privacy 
interests of students will be countenanced in the school's response to the theft. For 
example, a Wisconsin case upheld a random search perpetrated on jackets hung on 
exposed locker pegs. This was because the search did not involve an intrusion into bags 
or lockers, nor a personal search of a student.65 

There are other occasions when a search which is not premised on individualised 
suspicion might be reasonable. An example in which a random or arbitrary search was 
upheld was a mandatory search imposed as a precondition to departure on a school trip. 

63 Page 739 (L Ed). 
64 Bellnier v Lund 438 F Supp 47 (1977). 
65 In Re LJ (1991) Wise App Lexis 96 noted in 31 ALR 5th 229. 
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Here the search was prophylactic, and not a response to any incident of wrongdoing. The 
rationale was that teacher supervision would be more difficult away from the school 
environment and precautionary measures to prevent the transport of illicit items were 
therefore appropriate. The invasion into privacy was held to be low because participation 
in the trip was optional and the fact of the search was known to students in advance. In 
this type of case the analogy is to customs and border searches, which society as a whole 
tolerates because in a sense they are voluntary (objectors need not travel).66 

I am not offering these American cases as a basis for similar searches here. The 
reasonableness of random searches is itself a large topic which I am not able to explore 
in this paper. I am simply pointing out that the concept of reasonableness is flexible and 
involves a set of variables - the degree of invasion into privacy interests, the cogency of 
the need for the search, the rationale for the search, and so on. 

14 Evaluating reasonableness of grounds for search 

The guiding principle is that individualised suspicion ought to be the norm.67 Any 
derogation from that, so entitling a search with less than reasonable suspicion of the 
searchee, would need to be justified by countervailing factors such as the minimal 

intrusion of privacy which the search method entails. 

The two notorious New Zealand incidents can each be seen as offending the reasonable 
suspicion requirement for reasonableness of searches. In the Otahuhu search an entire 
class was apparently searched meaning that there was no individualised suspicion of 
searchees. The other facts came nowhere near justifying this departure from the norm: 
first the search was almost at the far end of the spectrum of invasiveness, involving a 
requirement to disrobe down to underwear. Second, the sum of money involved was 
trivial, and the very nature of the search for such a sum meant that even the discovery of 
$15 on a girl would have had no evidential value. This was in every wayan indefensible 
search, and it is no surprise that the consequent litigation settled before trial. In making 
this criticism of the search I would add, however, that the individual teachers involved 
cannot be blamed given the absence in 1994 of clear guidelines. 

The' Hastings Boys' High strip search incident was in my opinion also an unreasonable 
search. Here the quest was for drugs. I come, in a later section of this paper, to inquire into 
whether a requirement for removal of clothing is ever going to be reasonable. But the 
present point is that the search was commenced without sufficient individualised 
suspicion of the students rounded up. It seems a whole group was under suspicion as being 
users of drugs. This suspicion alone could not give ground for thinking any student had 
drugs with them at school. The factors suggesting that drugs were in the school were, first 
a find of cannabis some 7 years earlier, a report from a member of a public one month 
earlier that boys had been seen in the school grounds "smoking something and passing 
it round", a visit from a parent one week earlier concerned about his or her son's drug use, 

66 Desilets v Clearview Regional Board of Education 627 A 2d 667 (1993). 
67 New Jersey v TLO, above, note 59. 
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and statements from a police officer the day before indicating the police's suspicion that 
a drug dealer was targeting schools. Now, all of these pieces of information were plainly 
of great importance to the school and it was right to take them seriously. The difficulty 
is that the search was then perpetrated on a group of boys known to congregate in the 
playing fields and smoke cigarettes and perhaps marijuana. Though this is a closer case 
than the Otahuhu one, in my view it still falls well on the unreasonable side of the line. 
I would not rule out the possibility that the search could have been justified in other 
respects, but the lack of reasonable suspicion in relation to individual boys made it 
unreasonable from the outset. The school's better course of action in light of the 
information it had received would have been to be vigilant, but not to have undertaken a 
search of any particular student until observing facts which justified an individualised 
suspicion of that student. 

It can be objected that the standard of reasonableness will be difficult for teachers to work 
out "in the field". To an extent, this is true: some judgment will be required by teachers 
faced with a situation in which some form of search might be indicated. I think this is 
unavoidable, unless we were to adopt a view of the law which says that no searches of any 
form should happen, ever. Anything less than that is going to require judgments to be 
made by teachers. For example, if the view were taken that no searches should happen 
without student consent, one is quickly led to an analysis of "consent" in the school 
context. I have already suggested that consent in this context is problematic because of 
the inherently coercive nature of any request to search made by a teacher. If that is so, then 
the actions of teachers in undertaking searches even with consent should properly come 
under judicial scrutiny. Even on that approach, we must look to the law supply parameters 
within which searches by so-called "consent" are lawful. So every answer to the school 
search problem, save "don't do it, ever" is going to require a measure of judgment. 

If the law is, as I suggest, that some form of search power is implicitly conferred by the 
Education Act, then there has to bea criterion upon which teachers can act. In the United 
States the "reasonable suspicion" test was adopted by the Supreme Court precisely 
because it was a test that would be workable in the field: 68 

This standard will, we trust, neither unduly burden the efforts of school authorities 
to maintain order in their schools nor authorize unrestrained intrusions upon the 
privacy of school children. By focusing attention on the question of reasonableness, 
the standard will spare teachers and school administrators the necessity of 
schooling themselves in the niceties of probable cause andperrnit them to regulate 
their conduct according to the dictates of reason and common sense. At the same 
time the reasonableness standard should ensure that the interests of students will 
be invaded no more than is necessary to achieve the legitimate end of preserving 
order in the schools. 

68 Above, note 61, pp 735-736. 



28 School Discipline and Students' Rights 

In my view it is not asking too much that this standard be applied by teachers. If guidelines 
are provided by the Ministry, or by individual school boards after taking legal advice, then 
the task will be much easier. I return to the policy/guidelines issue below. 

15 Reasonableness in execution of search: extent of invasion of privacy 

Ranged against schools' interests in perpetrating the search is the students' right to 
privacy. This, as I argued above, is not a uniform concept with a fixed meaning in all 
settings. There can be degrees of invasion of privacy, and the law will attach differing 
consequences depending on how serious it is. 

This is by no means a novel concept in the law. Take for example the privilege against 
self-incrimination, a long standing and fundamental principle in our law. The rule is 
applied with rigour in criminal proceedings. But Parliament has without controversy 
legislated numerous exceptions to that principle because certain contexts are taken to 
justify them. The well-known case of Tailor v New Zealand Poultry Roan/>9 affirms, for 
example, that it is not unreasonable that dealers and producers of eggs be required to 
provide information about the source and destination of their eggs, even though it might 
incriminate them, for only with that information can the state administer its egg marketing 
and distribution scheme. 

Students' legitimate expectations of privacy are reduced by virtue of their presence in 
school. It is this which justifies a search premised upon reasonable suspicion, a lower 
threshold than probable cause which operates in the case of warrantless searches by 
police. But, as well as that, privacy interests will also vary according to the nature of the 
property being examined, and the reasons why. It assists to consider a number of different 
scenarios. 

16 Searches of lockers 

In many schools students are allocated lockers into which to place their personal property. 
The question arises whether there is a reasonable expectation of privacy in lockers such 
that an examination of that locker will constitute a search. 

It is likely that the school will retain a master key or duplicate key, if only as a safeguard 
against loss of that key by the student. A number of United States cases have been decided 
on the basis that the "joint control" over the lockers represented by this dual access 
possibility meant that the school had a right to inspect it.70 The privacy which a student 
could reasonably expect was in regard only to other students, not the school itself. This 

69 [1984] 1 NZLR 394 (CA). The legislation did not speak clearly on whether the privilege was abrogated, 
hence it was a matter for judicial determination. That the majority held it was abrogated indicates that 
context matters for rights. 

70 Zamora v Pomeroy 639 F 2d 662 (10th Cir, 1981); State v Stein 456 P 2d 1 (1969); People v Overton 229 
NE 2d, affd on reh'g 249 NE 2d 366 (1969). 
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conclusion - that no reasonable expectation of privacy existed in relation to the locker 

contents - meant that the inspection did not require justification of reasonable suspicion. 

I would not be sure that aNew Zealand court would follow this approach, and indeed there 
are United States cases to opposite effect. These cases emphasise that students will 
reasonably and properly bring non-contraband items of various types to school: hygiene 
products, musical instruments, personal diaries and effects, and it is not unreasonable for 
students to assume that these items will be immune from inspection on a random or 
arbitrary basis. In some cases schools had explicitly acknowledged the fact of privacy in 
published statements to students.7

! Even without that form of acknowledgment other 
cases have affirmed that students could expect privacy in their lockers, albeit not to the 
same extent as at home.72 Accordingly, a reasonable suspicion is required to undertake 

any search. 

I believe that this is the approach which New Zealand schools should take. There is no 
reason why the policy should not be made clear: that lockers are the private space of 
students, but that the school retains the right to examine lockers where there is a 
reasonable suspicion that illicit material is contained in them. Though this policy is but 
a restatement of what I consider the law is in any event, it is no less helpful to school and 
student for that reason. Of course a blanket statement that privacy is guaranteed might be 
reasonably construed to mean that no search could take place by school authorities under 
any circumstances. If that were communicated to students there would be a risk that 
schools would be held to a higher standard than the law would otherwise require. 

A school might choose to make the position clear in another way. A statement that lockers 
are subject to search at all times would remove any expectation of privacy. Any 
examination of lockers which subsequently took place would in my opinion not be 
unreasonable even if done without suspicion and on a random basis. But, if nothing is said, 
then my opinion is that students can expect privacy in their lockers. Where a reasonable 
suspicion arises that a particular locker contains illicit items a search will be reasonable. 
Without that suspicion, it will be unreasonable. 

17 Clothing on pegs 

The position may be different in cases of clothing placed on pegs in public spaces in 
schools. There is one United States case in which a jacket hanging in a cloak room was 
searched randomly, ie without indi vidualised suspicion of its owner, and a gun was found. 
In court proceedings relating to possession of a dangerous weapon the search was held 
to be reasonable because of the minimal intrusion into privacy which the search 
involved.73 

71 Commonwealth v Snyder 597 NE 2d 1363 (1992) 
72 In re Dumas 515 A 2d 984 (1986); State v Michael G 748 P 2d 17 (1987) 
73 Above, note 64. 
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I believe the safer course is to regard unattended clothing hanging on locker room pegs, 
or even discarded around the school as attracting an expectation of privacy. However, this 
must be tempered with realism. If clothes on pegs indicate through bulges, or even smell, 
that they contain illicit items, then the bulge or smell as the case may be provides the 
reasonable suspicion for the search. So, for example, a teacher picking up a discarded coat 
from the floor who thereby discovers reasonable grounds for suspicion in relation to the 
contents of that coat will, in my opinion, be able to make a reasonable search of the 
contents. 

18 Bag searches 

The leading case, TLO, itself concerned a bag search: a 14 year old student's purse. She 
had been found smoking in a lavatory in the school. Coming before the principal, she 
denied smoking, whereupon the principal demanded to see her bag. He opened it, found 
a packet of cigarettes and rolling papers. Associating the rolling papers with marijuana 
smoking, he searched further and found both marijuana and evidence of drug dealing 
within the school. The student was held to have a reasonable expectation of privacy in her 
purse. This was over the argument of the state that no expectation of privacy was 
reasonable for non-education-related items brought into schools. The search, however, 
being based on reasonable cause for suspicion - first that cigarettes had been consumed 
in violation of a school rule and then that marijuana was being smoked - was held to be 

a reasonable one. 

It is certain that a student in New Zealand will also be held to have a reasonable 
expectation of privacy as to the contents of her bag. Searches of bags cannot generally take 
place on a random or arbitrary basis. Individualised suspicion is normally required. 

19 Searches of students' persons 

When suspicion arises that a student has illicit material in his pockets or concealed 
elsewhere, the question arises whether a search may be undertaken. 

It is here that the most difficult questions arise. The starting point is to recognise that the 
greater the invasiveness of the search the more cogent must be the degree of suspicion and 
the seriousness of the suspected offence. 

A number of American cases have held that requiring students to empty pockets,74 and 
to remove clothing such as jackets, and shoes and socks,75 is constitutionally permitted. 

74 Pocket cases include Doe v Renfrew 475 F Supp 10 12 (1979), Martens v District No 220 Bd of Education 
620 F Supp 29 (1985), Widener v Frye 809 F Supp 35 (1992). 

75 Tarter v Raybuck 742 F 2d 977 (6th Cir, 1986); Cason v Cook 810 F 2d 188 8th Cir, 1987). In the latter 
case the search was perpetrated by a "pat down". In New Zealand I would counsel against the use of 
this method of conducting a search of outer clothing as it is too open to suggestions of impropriety. Even 
if it were legally permissible, as it has been held to be in the United States in this case and others, it would 
be advisable for schools to preclude pat down searches as a mater of policy. 
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These cases have tended to revolve around suspicion for drug use. In every case the search 
was rationally related to the suspicion. It is otherwise if, say, a student who is under 
suspicion for seeking to leave school without authorisation is then searched. In such acase 
there is no link between the suspected infraction of the rules and any need for a search.76 

Such a search would be unreasonable. 

A requirement that a student remove trousers or skirt, or undergarments is in my opinion 
going to be extremely difficult to justify. Certainly there was no prospect of it being 
justified in the 1994 incident at Otahuhu College where there was no individualised 
suspicion and the missing property was a small sum of money. In the United States a strip 
search for a missing $100, carried out in relation to a student upon whom suspicion fell 
was unreasonable even though the search in fact revealed the $100 in his pants. The court 

distinguished theft of money from the greater threat of weapons or drugs.77 

On the other hand strip searches have on occasion been upheld in the United States in 
relation to drugs.78 Once again, all depends on the facts. Nevertheless, I would advise 
extreme caution in this area. It seems to me that if the degree of suspicion arises which 
could justify a strip search then it is likely to relate to illegal items in which case the far 
better course for teachers would be to call the police and advise them of their suspicions. 
It would then fall to the police to undertake the search if the information they receive is 

judged by them to afford them grounds for a search under the Misuse of Drugs Act 1975. 

A further reason why I would counsel caution in strip searches even in drug cases is that 
the United States cases holding strip searches constitutional on certain facts need to be 
understood against the background of a school drug and weapons problem which by all 
accounts is much more serious than ours. I believe the New Zealand community would, 
and should, regard strip searches by teachers in schools as unacceptable. Thiswould have 
an important bearing on "reasonableness" under the Bill of Rights which incorporates 
community standards. 

I believe, however, that search of outer clothing falling short of a strip search may well 
be reasonable in cases ofindi vidualised suspicion. Hence it is my view that on appropriate 
facts it may well be reasonable to require a student to remove outer clothing such as a 
jacket or jersey, and shoes and socks. 

A number of United States cases have upheld searches in which jackets and shoes and 
socks have been searched, generally in relation to drugs or stolen property. 

76 Coronado v State 835 SW 2d 636 (1992). 
77 State v MAB (1993) 433 SE 2d 4l. 
78 Williams v Ellington 936 F 2d 881 (6th Cir, 1991), suspicion that student had glass vial containing white 

powder which students had been seen to sniff; Cornfield v Consolidated High School District No 230 991 
F 2d 1316 (7th Cir, 1993), suspicion that student had hidden drugs in underpants; Widener v Frye, above, 
note 72. 
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20 The use of force and the significance of student cooperation and consent 

It follows from the nature of a legal power that it is able to be exercised without consent. 
If one has to ask permission to undertake a search, it would more accurately be termed 
a "liberty" to search: schools are free to ask students if they agree to be searched, while 
students are free to refuse. In my view, however, schools enjoy a true power to search in 
the sense that it is not dependent upon student consent. That said, the existence of 
cooperation by the student will in many cases be relevant to whether or not the power is 
exercised reasonably. It is necessary to explain this important point in more detail. 

First, some searches may arise in contexts where consent is not necessary in order to allow 
the search to be completed. That will be the case with desks and lockers (where in the latter 
case the school will hold a duplicate key). So too, searches of bags or other possessions 
which are in the custody of teachers for any reason may be executed without consent. (I 
am assuming here that other indicia of reasonableness including individualised suspicion 
are present.) 

Where the proposed search is to be performed on a student the position is a little different. 
In my view the appropriate step is to require the student herself to remove items of outer 
clothing such as a jacket, or shoes and socks. This plainly requires cooperation. If the 
student refuses to cooperate, then the search could only proceed if force were used. 
However, I believe the use of force would render a search unreasonable. It would 
represent too great an intrusion into the zone of privacy surrounding a student. Once 
again, I do not think the community would, or should, countenance the use of force by 
authorities in a school. If such a search is to proceed at all it will depend upon cooperation. 
But I do not think that this means that the school has no "power" of search. 

First, many searches can, as I have said, be executed without need for consent. Second, 
in my view the sanction for a student who refuses cooperation by refusing to remove, say, 
a jacket for inspection, is that she may properly be regarded as having refused to obey a 
lawful request. Various sanctions might then be possible, of which disciplinary action is 
one.79 

In this way cooperation assumes significance in the area of personal searches, but its 
significance lies in the fact that it allows the search power to be exercised without the use 
of force (which, if used, would almost always render the search unreasonable). Coopera
tion does not serve the role of allowing something to be done which would otherwise be 

79 Depending on circumstances another sanction is that a student be treated as if the refusal constitutes an 
admission of possession of the illicit item - not, of course, an admission with any evidential value in a 
criminal sense, but an admission which could lead to administrative consequences within the school. So, 
for example, if there were grounds to suspect alcohol was secreted on a student at a school camp and this 
could not be verified through a search, then that student could be subjected to heightened supervision by 
teachers. In other contexts the exercise of rights by citizens can have similar consequences, eg the right 
to refuse testing for an infectious disease may, if exercised, result in the person being treated as if they 
have the disease. 
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beyond a school's power. It enables something within a school's power to be done 
reasonably. 

I have used the term cooperation rather than consent to emphasise that, in my view, the 
student's mere acquiescence cannot be termed a consent so as to cloak with apparent 
legality even a search which is unreasonable on the test I propose. For example, if contrary 
to my view, it were truly the case that schools have no powers to search but must carry 
out any searches with consent, then theoretically even a strip search could be consented 
to. That, in my view, would be problematic. In my view the better approach is to say that 
a search would be unreasonable at its inception if a teacher were even to require that the 
student remove anything more than outer clothing. Consent should not and cannot extend 
the lawful powers of the school. 

The other difficulty with consent is that its very existence will often be problematic in the 
school context. The power imbalance between teacher and student is such that acquies
cence may effectively be coerced. It is doubtful that this can be termed a true consent. And, 
it must not be forgotten, students are minors. Although the Gillick case reminds us that 
minors of maturity have the capacity to consent to medical treatments, it is not clear to 
me that the case is helpful in the school search context.so Further, when constitutional 
rights are at stake it is not just a matter of "consent"; the state must prove a knowing and 
intelligent waiver of those rights. 

This was considered in Tarter v RaybuckSl where the Sixth Circuit Court of Appeals 
refused to hold that the student's acquiescence in removing his outer clothing on request 
amounted to a waiver of his constitutional rights not to be unreasonably searched. The 
student said that he had consented because he was afraid. The Court readily accepted this, 
as it should have. It went on to hold, however, that the search was within the school's 
power because it was reasonable and hence constitutional. 

The significance of cooperation, therefore, is that it will allow a search, which a school 
is lawfully empowered to conduct, to be carried out reasonably . Absent cooperation, force 
should not be used, and other sanctions must apply. But even "consent" or cooperation 
cannot save an unreasonable search. 

The one United States case I have come across which appears to involve something like 
force is Delaware v BaccinoS2 in which drugs were found in a coat. Prior to the search the 
student had had the coat; the principal secured it only after a "tug of war". He found 
cannabis in it. It was held that the search was reasonable. The apparent use of force 
implicit in the "tug of war" was not discussed in the case. That is, it was assumed that it 

made no difference. 

80 In Gillick the context was access to medical consultations about contraception, which students could 
be expected to want and need. There was no suggestion of such consultations being forced upon 
unwilling minors. 

81 742 F Supp 977, 980-98L 
82 282 A 2d 869 (1971). 
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In practice then, cooperation should obviously be sought to any search: "please empty 
your pockets" is no doubt a common example. If cooperation is not forthcoming and 
circumstances otherwise indicate, the appropriate response may well be to call the police 
or parents, and detain the student under supervision. Alternatively, the refusal to 
cooperate may be advanced as an independent disciplinary matter of disobedience. 

Finally, it must be said that even the use of force might on occasion be reasonable. If it 
is believed that a student has a weapon with which he may cause imminent harm to himself 
or others, and it is not surrendered voluntarily, then no teacher would be held to have acted 
unreasonably in attempting through force to search the student and seize the weapon. 

21 Dealings with police 

Police may on occasion wish to visit a school to interview students either as potential 
witnesses or as suspects. There may also be occasions when schools may wish to call in 
police because of suspicions they have about individual students, or because of what has 
been found on a student. A number of points may be made here. 

The starting point is that schools have no obligation to cooperate with police in law 
enforcement. The power of search which in my view exists is predicated on maintaining 
an educational environment, not the eradication of crime per se. Consequently I have no 
difficulty with the notion that where criminal activity is uncovered - especially "victimless" 
offending such as drug possession - a school may well decide not to involve police but 
to inform parents instead. This may be in the child's best interest. 

A school which has gained reasonable suspicion to perpetrate a search on a student who 
is believed to have drugs may well wish to detain that student while the police are called. 
I would not regard it as their legal obligation to do so, but it is a perfectly defensible policy. 
Parents should be notified in this instance also. 

Other occasions will arise when police on their own initiative seek access to students to 
interview them as witnesses or suspects. Here the educational aims of the school are likely 
often to work in harmony with the police duty to investigate and eradicate crime in 
schools. This means that schools may choose to cooperate with police by permitting 
access to their students. But this must be done with the interests of the school's students 
firmly in mind as well. 

In practice, this will generally mean that schools should advise parents of the wish of the 
police to speak to students, giving an opportunity for them to be present or for another 
adult of the student's choice. Ordinarily, police will be cooperative in this. I say ordinarily 
because it is conceivable that police may seek to give instructions that parents or specified 
others not be contacted in special cases. This could be because of the nature of the 
inquiries which are being made, and to prevent others from being alerted. If such a 
direction is given to a school I believe schools will need to observe the direction, as to do 
otherwise could lead to a charge of obstruction of a constable in the execution of his or 
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her duty. Even a school policy along the lines "parents will always be notified" could not 
amount to a defence to such a charge if the other elements of that offence were established. 

Upon the arrival of police any search which takes place will fall to be justified by the 
standards regulating police searches. The lower threshold of reasonable suspicion which 
might justify a school search cannot inure to the advantage of police called in by a school. 
Nor, in my opinion, could the police at that point delegate to the principal the task of 
searching so as to, as it were, take advantage of the lower threshold. Once the police are 
there, it is a police matter to be judged by applicable standards of police conduct. 

22 The need for a school policy and guidelines 

It would be helpful for all schools to have guidelines, and the Ministry of Education would 
be an appropriate source of those guidelines. Of course, just as this seminar paper is one 
person's view, so the Ministry's guidelines would be just another view: they would not 
represent the law on the point which can only be determined by a court or by Parliament. 
Plainly, however, any guidelines issued by the Ministry will and should be influential in 
schools. 

In the meantime it is desirable that a school itself should decide upon and publish a policy 
on school searches. This will assist both staff and students to know where they stand. If 
a school and its advisers agree with the position taken in this paper, then a policy could 
include the following matters: 

Purpose of searches: recovery of stolen property or detection of illegal weapons and 
substances, or of any matter reasonably believed to be a threat to maintenance of an 
orderly educational environment. 

What may be searched Bags, lockers, clothing not being worn. As to clothing worn by 
a student, teachers may request that coats, jackets, jerseys, shoes and socks be removed 
for inspection. No student will be required to remove other items of clothing. 

Grounds for search: In general an individualised suspicion of a particular student is 
required before a search may proceed. 

Use offorce: No force may be used save in extreme circumstances involving threat of 
imminent harm. 

Depending on the nature of the school and its circumstances, variations and additions to 
this are possible. For example, cars brought to school by students have been held in the 
United States to be subject to the same educational search regime, meaning that searches 
are possible on reasonable suspicion. 

Schools will be well advised to take legal advice on formulation of such a policy. A little 
money spent on that advice may save a lot of money later on. Policies need not be 
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coextensive with what the law would allow. It is open for a school to require more 
stringent grounds for searches, but not less. 

23 Information to students and parents upon search 

Teachers purporting to exercise search power ought to advise students of the basis of their 
suspicion and the reason for their search. This procedure has its analogue in general 
searches under other enactments. Only through such notification can a student form the 
view that a search is justified and ought not to be resisted. Further, parents ought to be 
notified after the event in relation to all searches. This ensures a degree of publicity and 
monitoring of school activities in the area of searches. 

A policy whereby parents or caregivers might be notified in advance of personal searches 
(that is, where students are required to remove outer clothing) could also be adopted. I 
would see this as a very sensible policy to have, although I do not think that a search (of 
the type I describe) which is otherwise reasonable would be rendered unreasonable 
through failure to advise parents in .advance1;Arid only a reasonable time need be spent 
in attempting to contact parents. However. ~.s I say, in all cases, advice to parents after the 
event ought to be required as a minimum. i believe that the courts would and should be 
concerned to ensure scrutiny of school activities in this area, and it is therefore possible 
that a failure to so notify could be a factor suggesting unreasonableness of the search (but 
not necessarily determinative on its own). 

Conclusion and summary 

My view is that a legal power for schools to search students exists. But it is a power only 
to undertake reasonable searches. The guiding principle is weighing the need for the 
search against the invasiveness of the search. In particular, force is extremely invasive of 
bodily integrity and will render a search unreasonable unless the countervailing reason 
for the search is one of avoiding imminent and serious harm to the student or others. The 
requirement of reasonableness means that, in practice, student cooperation must be 
sought for the examination of the contents of pockets and clothing. Requirements to 
remove clothing for inspection ought to be limited to outer clothing such as jackets, 
jerseys, shoes and socks. A strip search in schools, even if students acquiesce through 
cooperation, is likely to be unreasonable. 

I believe the approach which I advocate is solicitous for the welfare and dignity of 
children. It ought to avoid their even being asked to cooperate in strip searches, for 
example. And it will mean in practice that even though criminal conduct such as 
possession of drugs might be-revealed, the matte~ will not necessarily be reported to the 
police (as would be the case if the law required that all suspicions be reported to police 
and could not be acted upon by school officials). I believe it to be appropriate that schools 
deal with such matters in house where their judgment is that it would be in the interests 
of the student to do so. It must not be forgotten that the power is predicated on the 
educational needs of children (both the searchee and others), not eradication of crime in 
the community. 
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If "reasonableness" of searches seems too imprecise a standard for day to day operations 
in schools, two things may be said. First, the touchstone of reasonable suspicion was 
expressly developed by the United States Supreme Court as a workable standard which 
teachers in the field could discern through the application of common sense. Second, it 
is worth noting that the two searches to have attracted national publicity in this country 
were each examples of searches which clearly failed the reasonableness test. If, then, 
searching of students is relatively common (as Youth Law Project has suggested) and 
there is little complaint (or little complaint which is seriously pursued and virtually never 
in court), this could suggest that most of what happens in schools is in fact reasonable. The 
practical common sense required to make determinations of reasonableness is probably 
there already. 

Ghanman Tripp Sheffield Young 
Wellington Library 
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Introduction 

This is a large topic which includes a variety of controversial issues. As with search and 
seizure, some of these issues assume brief publicity when incidents happen in schools. 
There is recurring debate, for example, about whether compulsory uniforms may be 
imposed by a board of trustees, and there has been recent publicity about one school's 
"clean-shaven" rule and anotherschool's (initial) refusal to permit a Muslim student to 
wear long trousers in deference to his religious belief. But, as with search and seizure, these 
issues do not fall to courts or tribunals for decision and so the legal position remains unclear. 

In this paper I am considering students' rights and will not examine the rights of teachers 
to freedom of expression. That would be a worthwhile topic for another occasion, because 
it is likely to become controversial in the future if trends overseas are repeated here. The 
pending Canadian case of Ross v Moncton School District No 151 is a classic example. 
Mr Ross, an elementary school teacher in New Brunswick, writes "holocaust denial" 
literature and expresses anti-semitic views outside the classroom but, apparently, not in 
it. Parents complained to the Human Rights Commission about the failure of the school 
to remove a teacher whose presence, they argued, poisoned the school environment for 
Jewish children who knew what he stood for. A Human Rights Commission Board of 
Inquiry upheld the complaint and required the school board to transfer Ross to non
teaching duties. His first appeal was unsuccessful, but on his second appeal he was 
successful. A further appeal to the Supreme Court of Canada has been argued and a 

decision is due any day. 

As to students' freedom of expression I shall proceed as follows. First, by way of 
introduction I briefly outline various ways in which freedom of expression problems 
might arise in schools. In Part 2 I set out the general principles which ought to guide school 
principals and Boards in this area. Here I consider what the concept of "freedom of 
expression" includes, and the extent to which the law will control a school's power to 
make rules or otherwise do things that interfere with that freedom. This involves us in con
sidering the two principal sources of law which have a bearing on freedom of expression 
issues: the New Zealand Bill of Rights Act 1990 and the Human Rights Act 1993. Finally 
in Part 3 I shall look more closely at some particular issues that might arise in schools. 

(1993) 110 DLR (4th) 241 (NBCA). Since the seminar, the Supreme Court has reversed the New 
Brunswick Court of Appeal and restored the initial decision that Ross be transferred to non-teaching 
duties. 
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PART! 

HOW FREEDOM OF EXPRESSION ISSUES ARISE IN SCHOOLS 

A number of separate areas can be identified: 

• compulsory school uniforms: maya school impose a requirement that 
uniforms be worn? 

• maya school impose dress codes short of a uniform requirement, by 
requiring or prohibiting certain forms of clothing? How much choice 
may be restricted through use of such codes '7 

• what, if any, restrictions may be placed on mode of hair style and the 
wearing of jewellery and decorative apparel? 

• maya school control or limit the content of school newspapers, 
prepared by students? What is students meet the cost of the papers? 

• questions of recognition or acceptance of students and clubs representing 
a "point of view": may/must a school permit a religious club to meet on 
public property? What about a neo-Nazi interest group? 

• maya school ban or regulate the wearing of T shirts which contain 
slogans or messages? Can the content of the messages be regulated? 

• Are there legal controls on the selection or removal of school library 
books? What may be done about parent complaints that library books 
are unsuitable for children? 

I take up some of these problems in Part 3. But because it is not going to be possible to 
deal with every possible expression issue, it is worth spending some time on general 
principles which might be applied to all cases. 

PART 2 

GENERAL PRINCIPLES 

What is freedom of expression? 

Section 14 of the New Zealand Bill of Rights Act 1990 provides as follows: 

Freedom of expression-Everyone has the right to freedom of expression 
including the freedom to seek, receive, and impart information and opinions of 
any kind in any form. 
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It is well established in other jurisdictions with a longer Bill of Rights tradition that 
expression is wider than merely speech. It includes also expressive conduct. A paradigm 
case of expressive conduct is flag burning,2 and indeed flag saluting.3 

The test in American jurisprudence is whether there is a communicative element in 
conduct. One of the leading American cases arose out of a school dispute: the wearing of 
black armbands by students in an Iowa school as a Vietnam war protest was held to be 
"closely akin" to pure speech because of its symbolic quality.4 

It is highly likely that symbolic expression and expressive conduct generally will be held 
to fall within the guarantee offreedom of expression in s 14 of our Bill of Rights. Although 
the context in s 14 - "freedom to seek receive and impart information and opinions" -
might be thought to restirct it to verbal expression, there remains sufficient flexibility in 

the words "in any form" to bring expressive conduct within its terms.5 

Where the Bill of Rights is invoked in relation to conduct rather than words the first 
inquiry must always be into whether the conduct is in fact protected. The wearing of 
armbands would, I think, be as clear a case in this country as it now is in the United States. 
Other school rules may impact upon protected expression, but less obviously so. Rules 
about appearance such as hair length and dress codes regulate conduct not speech. Even 
there, however, the weight of American law is that the appearance of a person, both as to 
clothing and hair style etc, is a matter of freedom of expression because, through 
appearance and clothing, students attempt to express themselves. 

On the non-expressive side of the line would fall "conduct" which is not intended to carry 
any expressive meaning. A Canadian case gives the example of parking a car. Realistically, 
conduct which is not intended to convey a meaning is not going to be made the subject 
of complaint and litigation. 

The starting point, then, is that freedom of expression is a wide concept and is definitely 
implicated in matters of student dress and appearance as well as in pure speech and 
symbolic expression. Thus, in all of the examples given above, there is no doubt that 
student freedom is restricted to some extent. 

Having determined that a rule or edict in a school affects a protected right in the Bill of 
Rights, the matter is far from ended. The Bill of Rights expressly recognises, in s 5, that 
the rights it contains may be subjected to "reasonable limits", which are "prescribed by 
law" and are "demonstrably justified in a free and democratic society". In this our Bill of 
Rights accords with all major modem bills of rights and international instruments. Even 

2 See Texas v Johnson 491 US 397 (1989). 
3 West Virginia State Board of Education v Barnette 319 US 624 (1943), a case cited in this country on 

a matter of general principle by Williams J in Maddever v Umawera School Board of Trustees below, note 
9. 

4 Tinker v Des Moines Independent Community School District 393 US 503 (1969). 
5 In Zdrahal v Wellington City Council [1995] 1 NZLR 700 the High Court readily accepted that a 

swastika painted on a side of the house was "expression", and that is plainly correct. 
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in the United States, whose Bill of Rights does not expressly say that it allows reasonable 
limits, that proposition is firmly established. Few if any rights are absolute in the sense 
that a compelling reason for limiting them may not even be conceived. 

The concept of reasonable limits has a fixed and relatively settled meaning in Canada, 
whence the expression in s 5 of our Bill of Rights was derived, but this is not to say that 
its application to specific circumstances is going to be easy. It is worth spending a little 
time on how the reasonableness of limits on rights is to be assessed in this country. 

First, as is well known the New Zealand Bill of Rights Act 1990 is not entrenched as a 
supreme or higher law, which means that unlike its couterparts in other countries it can 
never be invoked to invalidate legislation enacted by Parliament. This so-called "weakness" 
of our Bill of Rights is, however, of little moment in the school rule context. If a school 
rule or even an ad hoc edict of a principal, board or teacher breaches one of the rights in 
the Bill of Rights, no-one can claim that the rule or edict is equivalent to Parliamentary 
legislation so as to be immune from being invalidated. Quite the reverse applies. The Bill 
of Rights could undoubtedly be invoked in a suitable case to hold that a school rule or 
practice is unlawful because it violates, unreasonably, rights in the Act. 

This proposition flows from the analysis of the Education Act provisions about "control 
and management" which are discussed in my paper on search and seizure. The statutory 
conferral of power to control and manage schools is expressly made subject to any 
enactment, and the New Zealand Bill of Rights Act 1990 is one such enactment. Hence 
control and management must be consistent with the Bill of Rights, or else it is unlawful. 
This makes it crucial to determine what "consistency" with the Bill of Rights actually 
means. In the present context the question becomes how one decides whether a rule 
apparently limiting freedom of expression is nonetheless permitted because the limit is 
"reasonable in a free and democratic society". 

So the test for reasonableness is highly significant in the school context. How does it 
apply? Canadian jurisprudence, which has on this point been substantially adopted in 
New Zealand cases to date, indicates that the following is the approach.6 

1. Once a person has shown that a right protected by the Bill of Rights is affected by 
the rule or practice, then the onus falls upon the party seeking to impose the limit 
to show that it is reasonable in terms of s 5. Here that would be the school. 

6 The cases in which s 5 is discussed are surprisingly few. The leading case remains Ministry of Transport 
v Noort {1992] 3 NZLR 260. Reasonableness is also discussed in Solicitor-General v Radio New Zealand 
Ltd [1994] 1 NZLR 48 and Zdrahal v Wellington City Council [1995] 1 NZLR 700. The Noort case, 
especially the judgment of Richardson J, refers approvingly to the Oakes formulation (though not citing 
the Oakes case itself but another case in which the Oakes test was repeated) and then restates a form of 
s 5 test for New Zealand. That restatement is pitched at a rather higher level of abstraction than the Oakes 
test itself and does not lend itself to ready application in other cases. Hence it is no surprise that later cases 
tend to refer to Richardson J' s formulation but go on to apply the Oakes test itself. In this there is, I think, 
no harm as it does not appear that Richardson J intended his own restatement of the s 5 issue to differ 
in any significant way from the Oakes test. 
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2. A threshold question is whether the limit on rights which the rule imposes is " prescribed 
by law". The aim of this requirement in s 5, and in its counterpart provisions in the Canadian 
Charter of Rights and Freedoms and the European Convention on Human Rights, is to 
require that limits on rights be fixed in advance and be capable of determination by the 
citizenry with reasonable certainty . Arule,forexample, which reposed complete discretion 
in a principal as to what was acceptable in a school by way of dress would tend toward the 
arbitrary and capricious end of the scale and not be capable of being defended as a limit 
" prescribed by law". 

In the context of the Education Act 1989 which empowers principals and Boards of 
Trustees to control and manage the schools in their charge, any rule must first be justified 
as an aspect of that control and management. If it is so justified, then it is in my opinion 
a rule "prescribed by law" in that the Education Act empowers such a rule. 

Hence there is in the school context no difficulty with the words "prescribed by law". 

Next, is the limit "reasonable in a free and democratic society"? 

Canadian courts have evolved a test for determining reasonableness which has generally 
been cited with approval in New Zealand cases, although opportunity for the test to be 
actually employed does not arise very often here. The Canadian test is known by the name 
of the case in which it was first articulated back in 1986, R v Oakes. 7 The Oakes test is 
this: 

(a) Is there a sufficiently important objective for the law/rule, justifying the need to 

restrict rights to some extent? 

(b) Is the means chosen (ie what the law/rule actually says) rationally connected to 
attaining that objective? 

(c) Assuming (a) and (b) are satisfied, is the means chosen the "least drastic means" 
- or as some later Canadian cases say, a reasonable means - of attaining that 

objective? Another way of putting this requirement is that the means must impair 
the right no more than is necessary to attain the objective. 

(d) The law/rule must not have a disproportionately severe effect on persons to who 
it applies. 

This test can be summarised simply by saying it is concerned with (i) rationality and (ii) 
proportionality between means and effect. 

In practice it is step (c) which is determinative of most cases. If a law/rule satisfies (a) to 
(c) then it will virtually never offend step (d).8 And as to step (a) courts have understand-

7 (1986) 26 DLR 4th 200. 
8 See Hogg, Constitutional Law of Canada (3rd ed, 1992), para 35.9 (a) et seq. 
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ably been unwilling to hold that the objective of a law or rule which has been laid down 
by the appropriate authority is simply not important enough to justify at least some 
infringement of a right. The very enactment of a law should prove it is important enough. 
And since most laws are rationally connected to their aims and satisfy step (b), it is step 
(c) which is the most fertile ground of attack for those seeking to argue that a law or a rule 
is not reasonable and demonstrably justified. Was there a way of attaining the objective 
which impaired the right less? 

In countries with higher law constitutions the judiciary's approach to this question -
whether they will be ruthless in holding legislatures and other public actors to the truly 
least drastic means - is a measure of how "activist" the judiciary is. This is a critical 
constitutional question in such countries. It raises questions about the legitimacy of 
judges who are not elected by the people substituting their own view as to the reasona
bleness oflaws for the views of those who are elected and politically accountable for their 
decisions. Even where the focus of the attack is not a law enacted by Parliament but a 
school board decision, the same issue arises. Given that the school board is accountable 
to its community, and presumably makes its decisions on the basis of its intimate 
knowledge of its school and community, when can a court intervene and say that the 
decision is unreasonable? 

It is significant indeed that the very first reported case in New Zealand on the Education 
Act 1989, Maddeverv Umawera School Board ofTrustees,9 was a case which discussed 
precisely this constitutional issue in some depth. I shall be coming to that case shortly, but 
before doing so a little more setting of the scene is necessary. 

As applied to school boards of trustees and principals, the issues described above come 
down to this: 

First, there may be school rules and school discipline decisions which 
interfere with student freedoms to some extent. 

Second, when legal challenges are made to those rules or decisions, it is 
for schools to show that the restrictions imposed are reasonable in a free 
and democratic society. 

Third, it is the very nature of a legal challenge that the matter may fall 
ulitmately to one or more judges to decide. 

Fourth, assuming that other less controversial aspects of the reasonableness 
test are satisifed, the key question is likely to be whether or not the 
limitation on expression is the "least drastic means" or at least a means 
reasonably capable of being chosen by the school to further its objectives. 

At that fourth stage the question comes down to how much deference a court believes it 

9 [1993] 2 NZLR 478. 
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should pay to the primary decision already made by the school authorities. If that decision 
is, say, a decision to impose uniforms, the attitude taken by a court is likely to be 
determinative. Assume that the aim of uniform law is to foster neatness and pride in 
appearance and to minimise student "competition" amongst themselves as to how 
expensive or trendy their clothes are. If a court were to say that these aims, though good 
aims, could be equally met by other steps short of compulsory uniforms - such as a non
uniform dress code allied with education about non-competitiveness in attire - then the 
school decision would have failed the reasonableness test. If on the other hand the court 
was to say that this is a decision which a school board could legitimately make, and that 
it was not outside the range of acceptable decisions, then the decision would stand. 

So it is ultimately a question of how much deference a court should pay to the choices 
made through the political process which prevails in school govemment. Where is the line 
which, if crossed, means that even majoritarian decisions have to be countermanded in 
order to uphold minority rights? These are important questions which arise across the 
board, not just in education. 

Another way of putting the same point is this: section 14 of our Bill of Rights, like bills 
of rights generally, is broadly worded and hence extremely vague. It certainly does not 
speak clearly on the school uniform issue, nor on whether a Christian or a Yoga club or 
a gay/lesbian club can be held in school, nor on anything else. It is a statement of broad 
principle, and its impact in a school has to be worked out, as does its impact in other areas 
of the community. In our present educational regime, the body with the primary 
responsibility of working out what freedom of expression means is the school board of 
trustees or, as the case may be, principal. Typically, where there is a contentious issue, 
the school will say one thing and a student or parent the other. The Board will say that its 
decision is reasonable; a parent or group of parents that it is unreasonable. (Almost by 
definition, if all parents think a board decision unreasonable the dispute is unlikely to 
require the attention of the court.) 

As with all contentious matters, the courts may ultimately be asked to adjudicate - as they 
were in the Edwards case in 1974 over whether hair length could be regulated. lO When 
the matter comes before a court the words of the Bill of Rights are still no less vague. Is 
the imposition of a uniform or a dress code a reasonable limit? The school board will 
plainly have thought that it was: the question for the court is whether the school board's 
determination of what is reasonable ought to prevail, or whether the court should 
substitute its own determination. How willing will the courts be to resolve contentious 
matters of school administration? Certainly the two cases we have to date, the Rich and 
the Edwards cases in 1974, indicate considerable latitude was then given to schools to 
promulgate their own rules without judicial interference. But those cases were before the 
Bill of Rights. 

10 Edwards v Onehunga High School Board [1974] 2 NZLR 238. 
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The Maddever case 

Significantly, the post-Bill of Rights decision in Maddever v Umawera District School 
in 1993 discussed these questions in some depth - admittedly not in the context of 
freedom of expression but as a general matter. 

That case arose out of a playground incident between children which led to the 
Maddevers' son being spoken to by the principal. The parents complained about the 
principal's conduct. The child was withdrawn from the school by the parents and re
enrolled elsewhere, but the parents complained to the Ombudsman about the principal's 
and Board's handling of both the incident and the parents' complaint. When it appeared 
the Ombudsman supported the school, legal proceedings were filed by the parents seeking 
a declaration that certain decisions taken by the School Board of Trustees were illegal for 
breach of the rules of natural justice. The case came to court on the Board's application 

to have it struck out as incapable of success and frivolous and vexatious.ll 

The action was duly struck out on a number of different grounds. Of particular interest 
is the discussion in the judgment under the heading "Unsuitability of judicial review in 
relation to managerial role of school boards". 12 Justice Williams made what he descibed 
as a strong case for saying that the remedy of judicial review ought to be "sparingly 
utilised in the context of the Education Act 1989". Essentially, his reasoning was that the 
1989 Act embodied a participatory scheme of school governance whereby matters were 
to be resolved at local level by elected representatives of parents. The accountability of 
school boards for their decisions lay in the process of reporting to the community and 
periodic elections. He concluded, after a fairly lengthy statement of his reasons: 13 

Against this background it seems clear that except in rare cases it would be wrong 
for the Court to intervene too readily in cases brought against Boards of Trustees 
in relation to purely managerial or administrative matters not seriously affecting 
the rights of students. . .. If such matters become contentious they should be 
negotiated, mediated and resolved at the local level. The legislation [the 1989 
Act] is informed by the democratic belief that responsibility is the great developer 
of the citizenry and that issues of local educational administration are best left for 
resolution through the individualioty of local communities. A tendency to turn 
always to the law for resolution of these matters would be unwise and inappro
priate .... 

Indeed, even in cases where pupils' rights are concerned it seems to me, with 
respect, that there is need for very considerable judicial caution. In the sensitive 

11 This case cries out for the description "storm in a teacup", but in the educational field it is important not 
to apply this description too liberally. Many cases seem trivial in the overall scheme of things. Their 
importance lies in the underlying principles, such as whether a school board is entitled to exercise control. 
There can be no principle, for example, along the lines that trivial rules cannot be enforced through 
punishment of disobedience, since the result could be anarchy in schools. Therefore when a trivial rule 
or practice is challenged, it is no answer to say that the court' s time should not be wasted on trivial matters. 
What is at stake is schools' power of governance. 

12 Page 504. 
13 Pages 506-507. 
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area of education there is a significant risk that the courts will, in administering 
judicial review, unwittingly impose their own views on educational issues when 
they have no special competence for that task and the legislature has made it 
tolerably clear that such matters are not primarily judicial issues but rather issues 
of educational policy for school boards operating against the broad backdrop of 
the national educational guidelines. 

The above comments are animated by precisely the institutional concerns described 
above: that the proper judicial role is to allow leeway to the judgment made by primary 
decision-makers as to how schools should be run. Judicial intervention ought to be 
reserved for cases where things have gone clearly wrong. 

This approach, and its legitimacy, are of central importance to the freedom of expression 
area, involving as it does a range of issues some of which are central to the core of 
expression while others are somewhat remote and more readily outweighed by competing 
considerations. The Maddever case suggests that judicial intervention ought to be 
reserved for clear cases affecting student rights, with the implication being that the effect 
must be substantial. Short of that, matters shoud be resolved as intended, through local 
educational political channels. 

Similar sentiments, though not articulated so cogently, animate the judgment in the 1974 
Edwards case where there is a palpable and understandable reluctance of the Court of 
Appeal to be drawn into debates about whether hair can properly be required to be worn 
above the collar. These are matters which ought to be resolved through the political 
process established by schools - by representations to boards that their policies be 
changed, and by elections. But short of a substantial intrusion into student rights, it ought 
not to be expected that courts should draw lines where there are respectable opinions to 
be taken on either side of an issue. This comes through in the 1974 Edwards decision in 
the following passage:14 

We start then with the presumption that the board acted within its powers. What 
evidence was there then that making provision for the length of boys ' hair was not 
necessary or desirable in the interests of the control and management of the 
school? There is none. The appellant at no time sought to put evidence on this 
matter before the Court. On the other hand, we have the evidentiary fact that a 
school board comprised of parents, men and women, presumably of the locality 
in which the school is situated, with all their experience as parents and members 
of the board, thought it was necessary to prescribe hair length. And that this was 
a decision of recent date, modifying previously more stringent requirements, is 
a strong indication, we think, of an up to date assessment of desirability by people 
appropriate to hold such views. 

Of course, as both the 1974 and 1993 cases would assuredly recognise, there comes a point 
at which judicial supervision of the conduct of schools will require intervention to 
invalidate a rule of declare a practice illegal. The location of that line might be itself 

14 Page 204. 
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controversial. But one important principle which will assist is that if the personal liberty 
of a student is invaded in a significant way, the courts ought to be prepared to intervene. 
It would be no answer for a school to say that a search, though unreasonable, was within 
the range of acceptable conduct for a school. Plainly that can not be right. And so courts 
are required to adjudicate such matters. But on issues which are not central to bodily 
integrity or personal freedom, there ought to be room for substantial deference to the 
school's own assessment of what a reasonable limit is, of how the Bill of Rights is to be 
integrated into their community. As I discuss in Part 3, a uniform rule seems to me to be 
a perfectly acceptable school board policy and the interference with freedom of expres
sion involved is, relatively speaking, at the periphery of freedom of expression. (I should 
add that a decision not to have a uniform would equally be reasonable.) But in other 
matters the rights involved will be more pressing. Political speech, as in Tinker v Des 
Moines, is at the heart of freedom of expression. I would be much less happy about a court 
deferring to a school board decision to prohibit pure political speech in a school, absent 
a cogent and compelling reason. I do not think the two New Zealand cases I have discussed 
would disagree with that proposition. Even there, however, the critical question may be 
how much regard is to be had to the school board's own assertion that its speech 
restrictions are based on cogent and compelling reasons. There will be, in effect, a sliding 
scale of deference to school decisions. The closer expression is to the "core" of that 
concept, the more alert one can expect the courts to be to ensure that student rights are not 
impaired unreasonably. Deferring to what a local community want in relation to uniforms 
is one thing; deferring in relation to political speech is quite another. 

I will look at some further examples in Part 3. The point I have been seeking to make here 
is that the extent of judicial intervention into school decisions will be tailored to the 
importance of the particular right asserted in its context. In general, a large measure of 
deference ought to be paid to the school board's determination of its policy, since that 
represents the democratic will in the district and is to be altered primarily through the 
political process. Courts ought to intervene only when things are seriously wrong. They 
will be seriously wrong when schools attempt to limit the content of student expression 
on, say, political matters absent a strong countervailing reason. 

The Human Rights Act 1993 

This enactment also has a potential bearing on freedom of expression in schools. But it 
will operate in a different way, and it is important that this distinction be appreciated in 
schools. 

First, consider an example of how the Human Rights Act 1993 might be invoked to protect 
expression in school. There has recently been a case in which a Human Rights Commis
sion complaint was made about a school's refusal to relax its uniform rule at the request 
of a Muslim student who sought to wear long trousers for religious reasons. This case 
could have been conceived as a case based upon freedom of religion in s 15 of the New 
Zealand Bill of Rights Act 1990, or of freedom of expression under s 14. But it was not 
advanced that way. Instead it was put as a case of discrimination under s 57 of the Human 
Rights Act 1993. That section provides: 
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57 Educational establishments- (1) It shall be unlawful for an educational 
establishment, or the authority responsible for the control of an educational 
establishment, or any person concerned in the management of an educational 
establishment or in teaching at an educational establishment,-
(a) To refuse or fail to admit a person as a pupil or student; or 
(b) To admit a person as a pupil or a student on less favourable terms and 
conditions than would otherwise be made available; or 
(c) To deny or restrict access to any benefits or services provided by the 
establishment; or 
(d) To exclude a person as pupil or a student or subject him or her to any other 
detriment,-
by reason of any of the prohibited grounds of discrimination. 
(2) In this section "educational establishment" includes an establishment 
offering any form of training or instruction and an educational establishment 
under the control of an organisation or association referred to in section 40 of this 
Act. 

In order to make sense out of that provision, one needs of course to know what the 
prohibited grounds of discrimination are: they are set out in s 21 and include religious 
belief along with a range of other matters such as age (over 16), sex, political opinion, 
sexual orientation, family status and race. 

In contrast to the Bill of Rights, the Human Rights Act 1993 is a reasonably detailed and 
explicit code as to what mayor may not be done by schools and others. Here it is not a 
question of a court deferring to schools' determinations of policy. Schools may be the 
experts in education, but the Human Rights Act 1993 is the law of the land and it provides 
that they may not treat people differently by reason of a prohibited ground of discrimi
nation. If they do, there are grounds for a Human Rights Act 1993 complaint (unless one 
of the exceptions in the Act applies). 

While s 14 of the Bill of Rights also limits what schools may do, we have seen that it does 
so in a manner which leaves room for a variety of views as to how that freedom is to be 
integrated into school rules and decisions. Courts can be expected to be slow to second
guess a board decision absent a serious invasion of rights. The Human Rights Act 1993 
invites a very different approach: the question is simply whether the school has subjected 
a student to a detriment by reason of her religion, and so on. If so, the Act has been 
offeriaed. So, while an initial uniform decision is in my opinion a decision well within the 
range of reasonable board decisions, the question whether religious or other exemptions 
from a uniform code are to be allowed is not simply a matter for boards to decide: it is 
likely to be compelled by the Human Rights Act 1993. 

Note that complaints under the Human Rights Act 1993 go not to a court but to the Human 
Rights Commission, whose initial task is to attempt to mediate the complaint. Only if no 
settlement is possible does the matter proceed further to the Complaints Review Tribunal. 
The ultimate question in Human Rights cases is whether a breach of the Act has taken 
place, and money penalties may be awarded. 
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In the case studies to follow I consider two hypothetical example where freedom of 
expression is affected by school decisions and where the Human Rights Act 1993 is the 
obvious port of call for an affected student, rather than the Bill of Rights. 

The above are general principles applicable in the area of freedom of expression. I now 
turn to some specific examples. 

Part 3 
Some Examples 

1 Student expression of ideas 

The guiding principle here is that the expression of ideas, especially political ideas, is at 
the core of freedom of expression in a democratic country. Any restriction of that freedom 
in a school must be premised on a countervailing educational need. There is a considerable 
amount of American jurisprudence on this topic. IS While freedom of expression is not 
accorded the same priority in this country as it is in the United States - the racial 
disharmony provisions of the old Race Relations Act 1971 and the new Human Rights Act 
1993, for example, can have no counterpart in American law - there is no reason to think 
that courts in this country would be less solicitous in protecting freedom of political 
speech in schools. 

The wearing of armbands and buttons with political or other viewpoints upon them could 
only be prevented if the maintenance of a proper educational environment justified 
suppression of such expression. This is unlikely to be the case with the wearing of buttons 
and armbands. They are not likely to be inherently disruptive. The prospect of disturbance 
caused by opponents of the message is not a justification for restraining the message; not 
at least without seeking another means of maintaining the educational environment so as 
to permit the expression while removing the disturbance. 16 But there will ultimately come 
a point at which the agitation introduced into school by expression and counter
expression on a particular matter justifies a prohibition on all expression on that topic. 
That would be a case where there was a compelling need for a restriction on freedom of 

expression. 

Similar principles ought to govern the distribution of literature. This is potentially more 
disruptive of an educational environment because the organisational efforts to distribute 
literature in schools might mean that the process intrudes in various ways on the school's 
educational mission. But again, the initial starting point ought to be that this is permitted 
unless there is a strong compelling interest in prohibition. The American position is that 
where speech is not disruptive or vulgar, it ought not to be restricted on the basis of its 

15 See, for example, Sullivan v Houston Independent School District 307 F Supp 1328 (1969); Butts v 
Dallas Independent School District 436 F 2d 728 (5th Cir, 1971). 

16 See Shanley v Northeast Independent School District 462 F 2d 960 (5th Cir, 1972). Here the school 
board had purported to control the off campus speech of students, and this wasa plain violation of 
the First Amendment. 
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content. I believe the New Zealand position ought to be the same, save that it is likely a 
further restriction coud lawfully be imposed in this country - that speech deemed to be 
threatening or harrassing of others might be restricted. I will come to that after discussing 
vulgar speech. 

2 Lewd or suggestive expression 

Free speech concerns have been held to impose few restrictions on schools to regulate 
"vulgar" speech. The leading Supreme Court case concerned a student's speech in a 
student election contest in which he worked his speech around an elaborate sexual 
metaphor. The Court affirmed the school power to discipline the speaker. 17 There is clear 
reluctance to establish the courts as a forum for deciding how vulgar a particular form of 
expression must be and so deference is paid to a school board or principal's own 
determination of this issue. 

One of the more amusing American cases on this issue concerned students with screen 
printing abilities who managed to come to school very day with a new slogan emblazoned 
on a T -shirt.1s The court's opening statement "it is easy to assume a tempest in a teapot 
is trivial unless you happen to be in the teapot" is a useful reminder that underneath 
amusing and trivial incidents lie important questions about school authority. The 
students' creations included shirts saying" See Dick Drink. See Dick Drive. See Dick 
Die. Don't be a Dick", another with" Coed Naked Band: Do it to the Rhythm", and then 
followed a series of shirts with suggestive sexual innuendos such as " Coed Naked 
Lacrosse: Ruff and Tuff in the Buff'. Later as the saga developed the student had his T
shirt assessed every day for compliance with the dress code, and was sometimes ~sked 
to turn them inside out to obscure the message. The result in this case was that regulation 
and prohibition of vulgar T-shirts was permitted without need for any showing by the 
school that such was necessary to avoid substantial interference with the work of the 
school. The line which the school drew between T shirts which it let the student wear, and 
those which it insisted he remove, was not second-guessed by the court. In short there was 
considerable latitude allowed to the school to determine what lewd expression was, and 
to regulate it. The matter was not to be determined on the same basis as if the students were 
adults. Of course, absent lewdness, the stricter position as in Tinker applies: that any 
restriction must be justified by a finding that the speech impairs the mission of the school. 

Similar reasoning would apply to possession of pornography in schools. Though a 
pornographic magazine may be legal in the sense that it has been through the Films Videos 
and Indecent Publications Act 1993 process, and is in the possession of persons who 
would be entitled to buy it in stores, a school will be justified in prohibiting it in the school. 
The school is entitled to maintain its own standards on such a matter, and its own 
interpretation of what is lewd or vulgar expression is unlikely to be countermanded by a 
court on the basis of student freedom of expression save where it is clearly unreasonable. 

17 Bethel School District no 403 v Fraser 478 US 675 (1988), 
18 Pyle v South Hadley School Committee 861 F Supp 157 (1994), 
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Here, unlike in the case of political speech, a school would not need to advance a cogent 
and compelling reason for the restriction beyond simply the desire to control lewd 
material in the school. Legal pornography which is confiscated in schools would remain 
the property of the student from whom it was taken and must be returned in order for it 
to be taken home. 

3 Harrassing or demeaning expression 

What if T-shirt messages contain not vulgar or political speech but offensive or 
demeaning speech directed to minority groups? (The categories may overlap, that is to say 
offensive and demeaning speech may also be political or vulgar in character). 

It is likely that New Zealand and United States law will be held to differ over this point. 
In the American T-shirt case described above a dress code which attempted to prescribe 
the content of speech by banning "harassment" type speech - that which promoted racist 
or sexist or homophobic ideas - was held to fall foul of the constitutional guarantee of 
freedom of expression since it was essentially a regulation of the content of speech (as 
opposed to its mode). The court pointed out that one T-shirt worn by the student 
comprising a picture of two men kissing would not have violated the code, whereas a T
shirt which attempted to send a countervailing message about homosexuality would have 
been. This type of "view point" discrimination is generally impermissible in the United 
States. As the Supreme Court said in R A V v City of St Paul, 19 there can be "no authority 
to license one side of a debate to fight freestyle, while requiring the other to follow 

Marquis of Queensbury rules". 

But, in this country, legislative policy is clearly different: the Human Rights Act 1993 
provisions on sexual and racial harassment seek to prevent speech which is hurtful or 
offensive, and these provisions are expressly made to apply in the field of education.20 

Even if student expression fell short of the threshold at which it would offend the Human 
Rights Act 1993, I believe, for reasons I come to next, that a court would hold that a school 

may lawfully regulate it. 

In addition to speech which is racially or sexually demeaning, it is arguable that the 
Human Rights Commission would have jurisdiction under s 57 of the Act in a case where 
a school fails to regulate student speech which is claimed to be "harrassment" on any of 
the grounds set out in the Human Rights Act 1993. The argument would be that students 
in the target group are not treated equally by a school which fails to regulate speech that 
is offensive to them. The result of the school's failure to act may be the creation of an 
environment which is hostile to the minority concerned. This can be framed as a breach 
of s 57 of the Human Rights Act 1993. Hence my opinion is that a school which sought 
to control harrassing and demeaning speech through codes or sanctions would be lawfully 

19 120 L Ed 2d 305(1992) per Scalia J for the Court. 
20 See ss 62 and 63 of the Human Rights Act 1993. 
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entitled to do so. Any restrictions on free speech which this imposed would be held to be 
reasonable because they were imposed in pursuit of the goal of avoiding discrimination 
against minority groups. As I say above, it would not be critical that the outlawed speech 
or conduct may not have risen to the level of breaching ss 62 or 63 of the Human Rights 
Act 1993. It would be enough if the restriction was imposed for the purpose of ensuring 
that the school environment is not rendered hostile to minority groups in a manner which 
could contravene s 57. In making these determinations, schools will need to be aware of 
the full range of prohibited grounds of discrimination set out in s 21 of the Human Rights 
Act 1993. 

Finally it should be noted that the imposition of speech restrictions is obviously not the 
only way in which a school can eradicate hostility to minority groups in schools. 
Education is another. 

4 Student clubs 

I have no information about whether this is a problem in New Zealand but in the United 
States the law reports are liberally scattered with cases about whether a Bible study group 
or similar might form a club within a school or use school rooms to meet. The view 
prevailing by force of statute is that if any clubs are allowed, then schools may not refuse 
permission to religious ones.21 

In New Zealand the same principle is effectively enforced by the Human Rights Act 1993, 
and here of course there is not the same concern as in the United States that propagation 
of religion on school property might amount to an impermissible establishment of 
religion. 

Note that similar principles would apply across the range of grounds of discrimination. 
However, it should be noted that the Human Rights Act prohibits only differential 
treatment "by reason of' a prohibited ground of discrimination . There may be valid 
grounds for refusal to approve some groups which are premised on other competing 
considerations. Hence, for example, a neo-Nazi group would be based on "political 
opinion" yet still might be denied the right to meet at school because of concerns for the 
school environment and school obligations to other minorities present in the student 
popUlation. These are legally complex issues and schools should get advice if they arise. 

5 School library decisions 

From time to time there are complaints aired about particular books which are used in 
schools or available in school libraries. If a book is removed from a school library by a 
principal or board, the question arises whether this is a decision which could be held 
unlawful by a court as being a breach of the Bill of Rights. Difficult as it may be to imagine 

21 Equal Access Act (United States). 
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litigation about such a topic, it happens in the United States.22 And removal of library 
books is, I understand, not unknown here. The only thing preventing litigation is the New 
Zealand culture which does not see the courts as the forum for such disputes as these. 

There are deep waters in this type of dispute, and in the absence of keenly fought debate 
about the matter it is premature to enter into them. Library decisions is simply one aspect 
of the wider issue about the curriculum as a whole: American litigation over school choice 
of student readers is similarly voluminous.23 

6 School uniforms 

The question whether a School Board might resolve to introduce school uniforms on a 
compulsory basis has been raised by the Youth Law Project in its publication" School 
Uniforms" (August 1993). This makes the proper point that schools have no obligation 
to introduce or maintain school uniforms, and that any decision to introduce them ought 
to take into account the time frame needed for preparation, and the expense. The Youth 
Law Project expresses the view that the law is not dear on whether schools have the power 
to impose uniforms. This is certainly correct in the sense that the matter has never been 
legally tested or settled. However my view is that a policy decision to introduce a uniform 
is a paradigm example of an issue upon which reasonable people might differ, but in 
respect of which a school board decision ought not to be "second guessed" by a court on 
a judicial review application. I would therefore be confident that schools may lawfully 
maintain or introduce a compulsory uniform policy. The method by which it settles such 
a policy, and the detailed content of it, may be matters upon which there is room for legal 
challenge. But the overall merits of uniforms as opposed to no uniforms is likely to be left 
to schools.24 

Having said this, a school may have to decide one way or the other. While its decision is 
unlikely to be successfully challenged on the merits, its decision plainly must be carefully 
considered and procedurally correct. In particular, regard must be had to exemptions 
mandated by the Human Rights Act 1993. 

7 Religious expression and exemptions from uniform codes 

There has recently been a complaint resolved in the Human Rights Commission of a 
Ivluslim child who sought and was initially denied the right to wear long trousers instead 

22 Board afEducation v Picot 457 US 853 (1982) (SCC) discussed in McLean, Rishworth, Taggart, "The 
Impact ofthe New Zealand Bill of Rights Act 19900n Administrative Law" in The New Zealand Bill 
of Rights Act 1990 (LRF Seminar, 1992), 93. 

23 See my "Biculturalism, Multiculturalism, the Bill of Rights and the School Curriculum" in Education 
and the Law (1993) for a lengthier discussion of this issue. 

24 I observe that the constitutionality of uniforms in public schools is hotly debated in the United States: 
see Ray, "A Nation of Robots? The Unconstitutionality of Public School Uniform Codes" (1995) 28 
J Marshall L Rev 645. 
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of short. The school countered, in the Human Rights Commission mediation process, with 
expert evidence that the Islamic dress code was not mandatory in Islam and that a uniform 
code was required to treat people equally. 

A number of important points emerge from this decision, although it is not a publicly 
available decision since the complaint was resolved without recourse to the Complaints 
Review Tribunal. My information about it comes from the account written by the Human 
Rights Commission appearing in Human Rights Law & Practice.25 

First, if a student invokes religious belief as a basis for a claim of differential treatment, 
is it permissible to seek to argue that the student is in fact mistaken about the clothing 
requirements of his or her religion? This is a reasonably well examined question in 
American freedom of religion law and the answer is clear that, subject to the need to 
examine bona fides, a complainant's own assertion of what his or her religious beliefs 
require ought to be accepted. Accordingly, the reported attempt to argue that the student 
was mistaken about the Islamic dress code was, in my opinion, beside the point. If there 
is one thing clear in the religious universe, it is that no one expression of faith, even within 
the major religious traditions, is demonstrably correct. 

Next, the issue became whether or not a uniform code should be rigidly enforced so as 
to ensure equal treatment in which religious differences were hidden beneath similarity 
of outside appearance. Here I think it can properly be argued that one of the benefits of 
uniform codes is indeed to promote equality through dress. But equally clearly, that aim 
can be accommodated even if limited exemptions are made to those whose religion or 
conscience requires some departure from the norm. The question then becomes how wide 
the exemption is to be drawn, and if there were to be wholesale granting of exemptions 
a point would be reached at which a uniform code becomes impossible. I think that 
exemptions for religious or health reasons is a defensible policy which preserves the 
integrity of the basic requirement of a uniform code, while permitting limited exemptions 
which students will not be rushing to claim. 

A third point to note about this decision is that it is based on s 57 together with s 65: the 
indirect discrimination provision. The reasoning of the Human Rights Commission was, 
it would appear, that the uniform code was applied equally to all without any discrimi
nation on its face. However it operated unequally in that it affected Muslim students in 
a way that it did not affect others: those with no religious beliefs or other beliefs could 
wear the uniform without difficulty. Under s 65 of the Act it will be discrimination if 
apparently neutral rules operate in effect on a differential basis, unless "good reason" can 
be advanced for the rule. This section presumably means that good reason must be 
advanced both for the rule and for the failure of the rule to exempt those to whom it applies 
unequally. 

The expression "good reason" in s 65 has not been judicially explored, although there has 

25 The description of the case given is K v M (C149194) (1995) 1 HRLP 34. 
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been academic commentary. 26 It will most likely be interpreted to require a rationality and 
proportionality between the goals of a rule and its unequal effects, in much the same way 
as the s 5 inquiry described above. In the school uniform context, I would agree with the 
Human Rights Commission opinion that good reason could not be established there. 

Conclusion 

The above brief account of freedom of expression issues serves as a basic orientation to 
the problem. We have considered two enactments of relevance, the New Zealand Bill of 
Rights Act 1990 and the Human Rights Act 1993. Different considerations arise under 
each. So far as the former is concerned, the guiding principle in attempting to regulate 
expression in schools is this: the closer any regulated expression is to the core of 
expression, the more cogent must be the reasons for regulation. Expression of opinions 
on political matters is at the core; lewd, vulgar and pornographic speech is far from the 
core. 

As to the Human Rights Act 1993, the overriding concern is with the impact which any 
regulation has on groups sharing a characteristic which is a prohibited ground of 
discrimination. Schools need to be aware of those grounds of discrimination set out in the 
Act. Rules which though applied equally have a disparate impact on such groups may 
have to be justified under s 65 which allows indirect discrimination only on a showing of 
"good reason." 

In matters of freedom of expression there will generally be ample time for schools to 
reflect and take legal advice before acting. Hasty action may tum out to be ill-advised and 
is to be avoided whenever possible. 

26 See McLean, "Equality and Anti -Discrimination Law: Are they the same?" in Huscroft & Rishworth, 
Rights and Freedoms: the New ZealandBilloJRightsAct 1990 and the Human RightsAct 1993 (1995), 
ch 7. 
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Student Dicipline by School Principals and Board of Trustees: 
Powers, Procedures and Remedies 

Dr Rodney Harrison QC 

I Introduction 

This paper will attempt two possibly inconsistent goals: the provision of down-to-earth 
practical advice for participants in student disciplinary processes conducted under Part 
II of the Education Act 1989; and a reasonably detailed analysis of the relevant legal 
principles and in particular the potential remedies for wrongful suspension or expulsion. 
I will try to draw upon my six years' "front-line" experience as a school trustee, while at 
the same time attempting a critical analysis of the legal concepts which underlie the 
disciplinary process. 

As a concept, student discipline is obviously broader than the formal steps of suspension 
and expulsion under the Education Act. On the one hand, a wide range of measures, 
informal and formal, falling short of actual suspension or expulsion can be seen as 
disciplinary in nature. These may range from a telling off to more serious measures such 
as that perennial favourite, detention, or loss of privileges. On the other hand, there may 
be informal measures taken by a board or a principal, without any attempt to follow the 
statutory procedures, which effectively bring about a de facto (or "kiwi") suspension or 
expUlsion of a student. This paper will concentrate on formal suspension and expUlsion, 
but will also where appropriate examine the law relating to student discipline generally. 

In relation to disciplinary action and in particular suspension and expUlsion, three broad 
issues will be examined. These are: 

the extent of the substantive disciplinary powers of school boards, 
principals and staff 

the procedural requirements for exercise of disciplinary powers, 
including the conduct of disciplinary hearings 

remedies for wrongful exercise of disciplinary powers 

II The substantive disciplinary powers of school boards, principals and staff 

Student discipline, patently, involves an interference with the basic freedoms if not the 
rights of the student subjected to it. This interference may be transitory and relatively 
trifling, as where the student is given a telling off for some minor misdemeanour. Or its 
consequences may be very serious indeed, as with long-term suspension or expUlsion. As 
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a general rule, anyone who interferes with the rights or freedoms of another must be in 
a position to justify, and indeed put to forward a legal foundation for, their actions. That 
is no mere theoretical statement. New Zealand today is a much more culturally diverse, 
rights-oriented and indeed litigious society than it was, even ten years ago. These days, 
it cannot be assumed that an exercise of presumed authority against a student by a teacher 
or a Board will necessarily go unchallenged, either by the student or by the student's 
parents.! 

Like many if not most social institutions, schools need a degree of discipline. Of course, 
the application of discipline in schools as in other spheres is or should be for the most part 
an exercise in common sense. And where common sense reigns, the law will generally 
be coincident. But, as the two papers already presented by Paul Rishworth demonstrate, 
there may be situations where rights and interests compete, or the common sense of the 
matter is not plain or at any rate hotly disputed. If only to deal well with such cases, 
schools boards and their employees need to be aware that there are distinct legal limits 
on their powers of student discipline. The extent of, and limits on, these powers can be 
usefully discussed under two headings: first, the extent of statutory powers conferred by 
the Education Act; and secondly, the extent of the powers (if any) conferred by the "in 
loco parentis" principle. 

1 Disciplinary powers under the education act 

As is well known, the Education Act 1989 devolved on state schools a greatly increased 
measure of control over their management and administration. As a consequence, the 
overall powers of school boards of trustees and school principals within their respecti ve 
areas were considerably broadened.2 

Under s 75 of the Act, the board of trustees of a school has, "[e]xcept to the extent that 
any enactment or the general law of New Zealand provides otherwise, ... complete 
discretion to control the management of the school as it thinks fit". Specifically as to 
bylaws, s 72 provides that, subject to any enactment, the general law of New Zealand, and 
the school's charter, a school's board may make for the school any bylaws the board 
thinks necessary or desirable for the control and management of the school. Section 76 
provides in relation to school principals: 

"76 Principals - (1) A school's principal is the Board's chief executive in 
relation to the school's control and management. 

(2) Except to the extent that any enactment, or the general law of New 
Zealand, provides otherwise, the principal -

(a) Shall comply with the Board's general policy directions; and 

1 I will use the expression "parents" for convenience to include solo parents and care givers. 
2 For a detailed analysis of this topic, see my April 1993 paper, "The Powers, Duties and Accountability 

of School Boards of Trustees" in Education and the Law in New Zealand (Legal Research Foundation, 
Auckland) at p 62 - 98. What follows is a bare summary of some of the key points made in that paper. 
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Subject to paragraph (a) of this subsection, has complete discretion to 
manage as the principal thinks fit the school's day to day administration." 

I have discussed elsewhere both the inter-relationship between the powers of a board and 
the managerial discretion of a principal, and the overall scope of the powers to manage 
and make bylaws (or rules) in the light of the restrictions which may arise out of other 
enactments, the general law of New Zealand, and a school's Charter.3 No doubt also, Paul 
Rishworth will have addressed these issues in his paper. Perhaps the most important point 
for present purposes is that, while the words "complete discretion to control the 
management of the school as it thinks fit" are clearly broad in scope and likely to receive 
a liberal interpretation from the Courts, it cannot be assumed that they will empower 
Boards and their employees to take disciplinary action, with or without the backing of 
school rules dealing with the particular topic at issue, where the effect is to interfere with 
the rights or freedoms of a student recognised by law. This is especially so in the case of 
fundamental rights and freedoms such as those recognised by the New Zealand Bill of 
Rights Act 1990.4 

Three further matters clearly relevant to issues of student discipline can be briefly dealt 
with at this stage. First, from age five until the end of the year a student turns nineteen, 
and admittedly subject to a range of exceptions, every person who is not a "foreign 
student" is "entitled to free enrolment and free education at any state school".5 It plainly 
follows that decisions as to suspension and expulsion in particular, and arguably lesser 
disciplinary decisions as well, involve interference with a statutory right, and are for that 
reason entitled to receive very careful consideration by principals and boards; and the 
right in question, a measure of legal protection. Secondly, s 77 of the Education Act 
provides that the principal of a state school shall take all reasonable steps to ensure that 
students receive good guidance and counselling, and that a student's parents are told of 
matters which are preventing or slowing progress or are harming relationships with 
teachers or other students. The extent of a school's previous compliance or non
compliance with this obligation in relation to a student who is subject to disciplinary 
processes is clearly a relevant consideration, when suspension and expulsion decisions 
fall to be made.6 Thirdly, given the relevance of a school's Charter to its management 
and to student discipline, it should be borne in mind that the National Education 
Guidelines which form part of the core elements of every school Charter specify, as part 
of a code of conduct for school boards, that trustees shall "ensure that all students are 
provided with an education which respects their dignity, rights and individuality, and 
which challenges them to achieve personal standards of excellence and to reach their full 

3 See note 2 above. 
4 While the point is not yet settled, there is a strong argument that the New Zealand Bill of Rights Act 

1990 ("the Bill of Rights") applies to school boards by virtue of s 3(b) of that Act. See the discussion 
in my earlier paper footnote 2, above at p 79 - 82. 

5 Education Act, s 3; see also s 8. 
6 For example, it would be open to the student or his or her parents to argue that a principal's failure to 

comply with the s 77 duty had prejudiced the student and that, as a consequence, disciplinary action 
should not be taken, or at least should be postponed if this is legally possible. 
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potential". The duty to respect the student's dignity, rights and individuality applies with 

full force in the context of decisionmaking concerning student discipline. 

Specific disciplinary powers of school boards of trustees and of principals in relation to 
suspension and expulsion are contained in ss 13 - 18 of the Education Act. Section 13 (1) 
provides: 

(1) Subject to subsection (2) of this section, the principal of a state school 
may suspend any student, for a specified period not exceeding 3 days or 
for an unspecified period, if, in the principal's opinion, -

( a) The student's gross misconduct or continual disobedience is a harmful or 
dangerous example to other students at the school; or 

(b) Because of the student's behaviour, it is likely that the student, or other 
students at the school, will be seriously harmed if the student is not 
suspended. 

The actual procedures required to be followed will be examined later. As is well known, 
the Act draws a distinction between students under sixteen, who may only be "sus
pended", and students sixteen and over, who may be "expelled". Sections 16 and 17 
respectively empower school boards to deal with each of these alternatives. Curiously, 
as regards substantive grounds for continuing a suspension or expelling as the case may 
be, these provisions contain no reference to any criteria or grounds for a board's decision. 
However, itis plainly implicit in Part II of the Education Act read as a whole that aBoard' s 
decision as to extension (or indeed lifting) of suspension and expulsion must address the 
same criteria as are laid down for the initial principal's suspension under s 13(1). As 
:McGechan J stated inM & R v Syms and the Board of Trustees of Palmerston North Boys' 
High School 7 

: 

Sections 16 and 17 relating to Board powers make no internal mention of "gross 
misconduct" or "harmful or dangerous example", or indeed the other criteria 
stated in s 13. However, it is clear that the powers of Boards are not untrammeled. 
Principals may suspend only where s 13 conditions such as "gross misconduct" 
and "harmful or dangerous example" exist. Principals report to Boards on those 
suspension circumstances. The Boards then proceed to lift such suspensions; or 
extend such suspensions, or expel, as a consequence. The "gross misconduct" and 
"harmful or dangerous example" pre-requisites which empower and restrict a 
principal, apply likewise to powers and consideration at Board level. 

Thus, the substantive grounds for the exercise of the respective powers of suspension and 
expulsion for both principals and school boards are those contained in s 13(1). Extrapo
lated from the two categories contained in s 13(1)(a) and (b), these grounds are: 

7 High Court, Palmerston North Registry, CP 302 & 303/90, unreported, 5 December 1990 (hereafter 
the Palmerston North Boys' High School case"), at p 45. 
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(i) the student's gross misconduct is a harmful or dangerous example to other 
students; 

(ii) the student's continual disobedience is a harmful or dangerous example to other 
students; 

(iii) the student's behaviour is such that it is likely that the student or other students 
will be seriously harmed if the student is not suspended or expelled as the case 
maybe. 

It is proposed to examine each of these three grounds in tum. 

Gross misconduct amounting to a harmful or dangerous example to other students 

This ground obviously raises two questions. First, has the student been guilty of "gross 
misconduct". Secondly, if so, is the gross misconduct a "harmful or dangerous example 
to other students"? 

In the Palmerston North Boys' High School case, McGeehan J defined the term 
"gross misconduct" and its application to particular circumstances as follows: 8 

First, the statutory criterion is not simple "misconduct". It is "gross" misconduct 
... if the stated criterion was simple "misconduct", any infraction at all of 
standards of proper conduct, whether laid down by school rules or more general 
standards of accepted behaviour, however minor, would place a student at risk of 
suspension and expulsion. Such a situation would not have been intended. The 
legislature inserted the qualifying adjective "gross", with its connotations of the 
striking and reprehensible to ensure a child is not suspended or expelled for 
relatively minor misconduct. 

Second, the underlying scheme into which the criterion "misconduct" fits must 
be kept in mind. The classification "gross misconduct" is to provide a criterion 
by which the principal and ultimately board may (not must) eliminate the 
presence of a disruptive or dangerous student. That is achieved by the removal 
of the student from the school. "Gross misconduct" envisages misconduct of a 
character sufficiently grave to warrant removal of the child from the school, 
permanently, and notwithstanding damage which may well be done to that child." 

I start from ... two generalities (i) the use of the word "gross" is intended to 
indicate misconduct striking and reprehensible to a high degree (ii) the phrase is 
to be construed in the light of its purpose, namely description of conduct 
sufficiently seriously to warrant removal of the child notwithstanding risk of 
individual damage. When will particular conduct qualify? 

At extremes there are no major difficulties .... 

8 At p 19,26 - 28. 
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It is the intermediate situations, between the identifiable extremes, which cause 
difficulty. In my view, in these intermediate situations there cannot be preordained 
absolutes. Whether or not a particular act amount to "gross misconduct" will 
always depend upon all the circumstances prevailing at the time. Take as an 
example petty theft, whether from the school, staff or fellow students. Doubtless 
itis misconduct. It is a crime. But is it striking and reprehensible to such a degree 
as to warrant suspension and expulsion? A moments thought shows a mass of 
variables arise. Is theft a merely occasional problem, or an endemic and serious 
problem, for the particular school, at the particular time? Is theft of the type which 
occurred disrupting the efficient functioning of the school, or bringing it into 
public disrepute? Was the theft an isolated one, unlikely to recur, or part of an 
ongoing course of misconduct? What was the value, or importance, of the items 
stolen? Were there aggravating features such as associated damage, or sale ofthe 
item for profit? The list is endless. Testing the matter by character, and potential 
to warrant exclusion of the student, one theft may cross the line into "gross 
misconduct" and another may not .... The statute allows sufficient flexibility in 
the concept of "gross misconduct" to meet situations and needs which may differ. 
Irritating as it may be to those who prefer ready-reference to thought, it is 
necessary to carefully consider and weight (sic) the circumstances of each 
individual case, on its own merits, in reaching a decision, whether the particular 
conduct amounts to "gross misconduct". Is the misconduct striking and 
reprehensible to a point where it warrants removal from the school, despite 
resulting individual damage? All the individual circumstances must be weighted 
(sic). These are no absolutes. 
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The two elements, "gross misconduct" and "harmful or dangerous example" to other 
students, obviously shade into one another. Given the stringency of the test of "gross 
misconduct" and the requirement that it be "striking and reprehensible", such conduct 
once accurately identified is by its very nature likely in the generality of cases to constitute 
a harmful or dangerous example to other students. But it must be stressed that the analysis 
is a two-step one. It cannot simply be presumed that a particular act of gross misconduct 
will necessarily operate as a behavioural example to other students, or that (if it does) the 
example will be a "harmful or dangerous one". For instance, there may be cases where 
the student's mental state at the time of the misconduct was such that no properly 
informed person could view it as setting an example to others, at all. 

Continual disobedience amounting to a harmful or dangerous example to other 
students 

There is no reported authority as to the meaning of "continual disobedience" for the 
purposes of s 13(1)(a). The 1989 Act changed the expression from that used in the 
Education Act 1972, where the phrase was "incorrigible disobedience". That expression 
was considered by the Court of Appeal in Edwards v Onehunga High School. 9 This case 
involved repeated defiance by the student of a school rule relating to boys' hair length. 
A challenge to the board decision to expel the student was rejected. There was no attempt 
to analyze the content of the term "incorrigible disobedience". McGechan J in the 

9 [1974] 2 NZLR 238 (CA). 
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Palmerston North Boys' High School case regarded this and the earlier case of Rich v 
Christchurch Girls' High School (No. lyro as "very obvious cases. They do not much 
assist in the drawing of boundaries."ll 

While there may not be much in it, "continual disobedience" may well be a slightly lower 
standard than "incorrigible disobedience". The emphasis in the former phrase is on the 
repeated nature of the disobedience, down to the time when the suspension or expulsion 
decision is to be taken. "Incorrigible disobedience" , on the other hand, may have required 
an issue as to likely future disobedience as well as past repeated disobedience to be 
addressed. 

In any event, what is plain is that the disobedience must be "continual", or repeated. That 
is, a single isolated act of disobedience, no matter how serious, cannot be dealt with by 
way of this ground - although it may of course amount to "gross misconduct". While in 
Edwards the repeated disobedience related to the same subject matter, there seems no 
reason in principle why a series of acts of defiance in relation to entirely different subject 
matters cannot constitute "continual disobedience". 

Again, as with the first ground, the finding of "continual disobedience" is only the first 
step. It is necessary to go on to consider whether the continual disobedience, as found, 
is such as to amount to a harmful or dangerous example to other students. 

Behaviour likely to cause serious harm to the student or other students if the 
student is not suspended or expelled 

This ground, unlike the two previous grounds, looks to the likely future impact of a 
student's continued presence at the school, in terms of "serious harm" either to the student 
or to other students. 12 For this ground to be established, it is necessary: 

(i) that the student have engaged in some form of "behaviour"; 

(ii) that by reason of that behaviour, it is likely, if the student is not suspended (or 
expelled), that the student "will be seriously harmed"; and/or 

(iii) that by reason of that behaviour, it is likely, if the student is not suspended (or 
expelled), that other students at the school "will be seriously harmed". 

Plainly, the "behaviour" in question need not amount to either "gross misconduct" or 
"continual disobedience". An obvious example would be that of a student showing 

10 [1974] 1 NZLR 1 (CA). This case involved a protest against religious observance at school assemblies 
and a call to other students to do likewise. The school board's decision to expel was upheld by the Court 
of Appeal on the basis that the students' actions were a deliberate challenge to authority and thus con
stituted "gross misconduct". 

11 At p 25. But, as to the present-day merits of the two decisions, see my paper, note 2 above, p 71- 2. 
12 See the brief discussion of this ground in C v H & Another, High Court, Masterton Registry, CP 3/ 

93,23 April 1993, Greig J. 
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behavioural symptoms of serious mental disturbance such that he or she could reasonably 
be considered at risk of self-harm or alternatively harm to other students, the likely harm 
being serious in either case. However, it should be noted that, as with the first alternative 
under s 13( 1)( a), the gravity of suspending or expelling a student is also implicitly stressed 
under this ground, by the requirement that the harm in contemplation be serious harm, 
and that the risk of such harm, if the student is not suspended or expelled, be "likely" (as 
distinct from merely a possibility). 

The evaluative standard for decisionmaking concerning suspension and expulsion 

A further issue arises as to the evaluative standard or standards whereby the initial 
suspension decision of the principal and the subsequent decision of the school board as 
to lifting or extending of the suspension or expulsion (as the case may be) are reached. 
Section 13(1), set out above, gives the principal a discretion to suspend "if, in the 
principal's opinion" either of the specified grounds exists. By contrast, the parallel 
powers of a school board to deal with a student who has been suspended for an unspecified 
period lack any reference to the formation of an "opinion" by the board. Section 16(1) 
simply uses the word "may", while s 17(1) imposes a duty to adopt one of two specified 
alternatives. 

The issue of whether in law, the principal's discretion is formulated in subjective terms 
(so that it is the assessment or opinion formed by the principal, rather than the objective 
facts of the matter, which is important) was left open by McGechan J in the Palmerston 
North Boys' High School case. However, His Honour indicated a preference for a 
subjective approach to the two elements of s 13(1)(a), that is the existence of both "gross 
misconduct" and of a harmful or dangerous example to other students. His Honour 
commented: 13 

I think it likely that under the urgency and stress of a suspension decision, often 
allowing little time for reflection, and with the assumed expertise of the principal 
in such matters, the legislature more probably intended to allow the principal the 
expedient of reliance on his own opinion, subject only to administrative law 
controL However ... I am not required to determine the point for the purposes of 
this case, and leave it open. 

Even if that tentative preference is the correct approach to the application of the 
principal's discretion to suspend (and its subsequent reviewability by way of judicial 
review), as the outcome in the Palmerston North Boys' High School case itself shows, that 
does not mean that the principal's discretion is unfettered and can be exercised in an 
unreasonable manner. At a practical level, it is suggested that it is much fairer and safer 
for a principal approaching a suspension decision to do so in as objective and judicious 
a manner as possible, and in particular with full consciousness of the implications for the 
student of the decision being taken. 

13 At P 29 - 30. 
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As we have seen, in the case of the decision as to suspension or expulsion to be made by 
a school board, there is no reference to the formation of an opinion, and this language, 
when contrasted with that applying in the case of the principal, may well support the 
existence of a wholly objective test of evaluation. In the Palmerston North Boys' High 
School case, McGechan J considered this issue and left it open; but again His Honour was 

unable to resist a passing comment: 14 

Some of the factors which point to a subjective character for the decision in the 
case of principals seem less applicable [to the board's decision as to suspension 
or expulsion]. At this final determination stage, with no appeal open, the 
legislative expectation could be that decision would be on the relatively more 
demanding and standardised "objective" basis. 

In Rich v Christchurch Girls' High School, McCarthy J was prepared to assume without 
necessarily deciding that when issuing rules or instructions governing the behaviour of 
students, a school board was required to act reasonably, and that the validity of school 
rules was subject to a "test of reasonableness" .15 In Edwards v Onehunga High School, 
the Court of Appeal held that the test of the actions of the board in that case was an 
objective rather than a subjective one, coupled with a presumption that the board had 
acted within its (rule-making) powers.16 Thus there is support in earlier authority for the 
adoption of an objective standard of evaluation with regard to school board decisions as 
to suspension or expulsion. 

The impact of school rules on disciplinary decision making 

Reference has just been made to the power of a school board to make bylaws for the 
control and management of the school, subject to any enactment, the general law of New 
Zealand and the school's Charter; and further subject (it would appear) to an overall test 
of reasonableness. School rules formally promulgated by a school board are likely, in the 
absence of contrary indication, to be treated as having been made pursuant to the bylaw 
making powers. But it is possible that some school rules may be laid down as board 
policies, or be issued by the principal. The making of rules in either of these ways would 
seem to be perfectly permissible pursuant to the general powers of board and principal 
under ss 75 and 76 respectively. However, plainly, any such rules falling short of formal 
bylaws would have to comply with the same standards as bylaws, as regards their content. 

Assuming that there is in place a proper and valid school rule which a student has 
breached, what is the significance of breach as regards suspension or expUlsion of the 
student? 

14 Atp 45. 
15 Above, p 6 (Richmond J concurring). 
16 Above, p 243 - 4. As Jan Breakwell in her paper, "Control and Management of Schools - Disciplinary 

Powers of Boards of Trustees", in Education and the Law in New Zealand, footnote 2 above, p 103, 
points out, there is a separate route to the same conclusion, on the basis that the Bylaws Act 1910 
applies to school board bylaws (by virtue of the definition of "local authority" in that Act), with the 
consequence that unreasonableness is a ground of invalidity pursuant to s 8(2) of that Act, as well as 
repugnancy to the laws of New Zealand and excess of authority. 
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That question was decisively and comprehensively answered by McGechan J in the 

Palmerston North Boys' High School case: 17 

[I]t follows from the predominance of the statutory criterion, and the need to 
consider each case on its own merits in all the circumstances, that classification 
as "gross misconduct" cannot be determined by mere school rules or practices .... 
I am satisfied the legislature did not envisage statutory controls as open to an 
outflanking by the device of school rules which direct that trivial infractions or 
perhaps even all infractions shall constitute "gross misconduct"; andlor enable 
suspension or expulsion. Parliament would not have intended that a school by 
mere passage of a rule that some minor matter amounts to gross misconduct could 
empower itself to expel for a triviality. A matter either is "gross misconduct", as 
envisaged by the statute, or it is not. Idiosyncratic school rules or practices do not 
control suspension or expulsion. However, school rules and practices do have a 
relevance; and it may be considerable in some cases. The existence of a school 
rule as to the conduct in question may well demonstrate the importance of the 
matter involved, and its significance to the proper functioning of the school, 
matters which bear on the questions at issue. Moreover, an infraction (and 
particularly knowing infraction) of an express school rule can carry overtones of 
challenge to authority which aggravate the seriousness of that which occurred. 
Rules do not predetermine. Rules are, however, circumstances to be taken into 
account, along with all other circumstances in reaching an ultimate conclusion 
whether misconduct is or is not "gross" misconduct. Where the rule is an 
important one to the school, and the breach was flagrant, those circumstances may 
properly carry considerable influence in the ultimate decision. 

In the Palmerston North Boys' High School case, two students aged thirteen and sixteen 
years had consumed small quantities of beer (not exceeding half a can in either case) while 
on a school sports trip. The two boys were of previous good character, and had not been 
involved in the supply of the beer, but, rather, had been somewhat fortuitously involved 
on a social occasion where students from another school were consuming it This was 
expressly forbidden by school rules. Both boys were indefinitely suspended by the Rector 
(principal), and the school board in due course resolved that the older be expelled, and the 
other's indefinite suspension be extended. The Rector at the time of suspension had taken 
the view that the surrounding circumstances, the relatively small amount involved and the 
boys' previous good character were irrelevant in the face of a proved breach of a clear 
school rule. The school board's approach was essentially along the same lines. 

McGechan J held that, while the conclusion that the conduct in question was "gross 
misconduct" was open to the Rector, he had not gone about his statutory task of 
determining the issue in a proper way. His view that breach of the rule concerning alcohol 
consumption triggered automatic suspension and a recommendation for removal was 
characterised as "simple and remorseless". As a result he had failed to give consideration 
to other relevant factors, and had effectively pre-determined the issue which he was 
required to decide on the merits of the individual cases. As a consequence, the Rector had 
committed error of law both in his approach to what constituted "gross misconduct" and 

17 At P 28 - 9. 
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in effectively failing to exercise his discretion, by seeing himself as bound to enforce the 
school rule as to consumption of alcohol. Thus his decision to suspend the two boys was 
held invalid. 

So far as the decisions of the school board were concerned, McGechan J accepted a 
submission that the board's powers under ss 16(1) and 17(1) were dependent on a valid 
prior principal's suspension. This means that an earlier invalid principal's suspension 
will deprive a school board of jurisdiction to extend a suspension or to expel. However, 
McGechan J qualified this by noting that relief by way of judicial review is discretionary, 
pointing out (consistent with established legal principle in other areas) that, if the Court 
was satisfied that, despite errors by a principal in relation to a suspension, the matter had 
later been fully and appropriately considered by the school board with no ultimate 
injustice resulting, the Court might in those circumstances exercise its discretion against 
the granting of relief. 18 However, in the present case, "the board like the Rector regarded 
consumption of alcohol as per se gross misconduct in this case as in others, without all 
circumstances being brought into consideration in any real way", and thus "fell into the 
same error as the Rector".19 

Disciplinary action for student behaviour out of school 

An issue as to which there appears to be no legal authority in this country relates to the 
extent of the power to discipline a student for behaviour occurring off the premises of the 
school and/or out of school hours. In the Palmerston North Boys' High School case, the 
behaviour occurred away from school, but on a school trip. Moreover, the school rules 
in question expressly dealt with the behaviour in question. There appears to have been no 
challenge to the power of the school to make and enforce such a rule. 

In principle, both the general power to control the management and administration of the 
school and the specific disciplinary powers can properly be seen as extending beyond 
both the physical confines of the school itself and the times when the school is open. The 
need for control and management of a school and for student discipline clearly does not 
stop at the school gate. Aside from school sporting trips, many situations of off-school 
behaviour can be postulated where a power to discipline can properly be implied: 
misbehaviour by a student on the way to or from school; misbehaviour while in school 
uniform whatever the time or place; and misbehaviour which by reason of its particular 
subject matter or context demonstrates a substantial link or connection with, or signifi
cantly reflects on, the school. (For example, out of hours bullying or abuse by one student 
of another where the bullying or abuse is connected with or arises out of a relationship 
formed at school). 

It is suggested however that there are limits, at least where disciplinary action is 
contemplated on the grounds of gross misconduct or continual disobedience. Where the 
actions in question have no substantial connection with the school, or to put it another 

18 Atp42-3. 
19 Atp51-53. 
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way, where the student cannot remotely be said to have been acting at the relevant time 
as a student of the school, then these grounds for disciplinary action would appear to be 
unavailable. Schools are not empowered, I suggest, to act as full-time guardians of their 
students. On the other hand, it may well be that, as a matter oflaw, the alternative ground 
for disciplinary action recognised by s 13(l)(b) of the Education Act, based on the 
likelihood of serious harm to the student or other students, will not require any link to a 
school context at all. 20 

School discipline under the Education Act generally 

The Education Act expressly empowers principals to suspend, and school boards to lift 
or extend an indefinite suspension, and to expel. These powers plainly occupy the entire 
field, so far as suspension or expUlsion of a student is concerned. That is, there is no power 
available to a principal or a school board to pursue a course which effectively results in 
suspension or expulsion of a student, other than in terms of the relevant provisions of the 
Education Act. De facto or "kiwi" suspensions or expUlsions are plainly not authorised 
and are illegal. 

While suspension and expulsion are expressly dealt with, it would be wrong to conclude 
that the Education Act does not likewise empower lesser disciplinary measures. Refer
ence has already been made to the general powers of school boards and principals in 
relation to the control and management of the school. It is plainly implicit in these general 
powers that school boards and principals possess general powers of discipline for the 
purposes of controlling and managing the school. As already noted, these powers are 
subject to any other enactment, the general law of New Zealand, and (arguably) an overall 
standard of reasonableness. Thus, in Edwards v Onehunga High School Board, in 
upholding the validity of a board resolution governing the length of hair for boys and of 

disciplinary action taken by the board to enforce it, the Court of Appeal stated:21 

It appears to this Court that "control and management ofthe school" are wide and 
substantial topics including in their scope, of course, the control and management 
of pupils. The behavioural checks necessary, let alone desirable for such control 
in the day to day running of the school may be infinite and incapable of complete 
codification; but it certainly appears to us that a reasonable governing of 
appearance and dress fall properly within the ambit of matters authorised to be so 
controlled. 

This reasoning can be taken as applying equally to the powers of management and 
administration of the school vested by the Act in a school principal. Furthermore, as a 
body corporate, a school board has to act through agents, as for many practical day-to
day purposes does a school principal. School staff, although not explicitly empowered 
to exercise disciplinary powers (falling short of suspension and expulsion), must be seen 

20 For example, it would appear likely that a student who was found to be a repeat sexual offender out 
of school hours could be dealt with on this ground, notwithstanding a complete lack of any connection 
between the offending and status as a student of the school 

21 Above, p 243. 
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as implicitly authorised to exercise the lesser disciplinary powers, on a delegated basis. 
Thus the lesser disciplinary powers of school staff other than the principal must likewise 
be seen as flowing from the Education Act, and (it follows) be exercisable subject to the 
same qualifications as the express powers of the board and the principal. 

2 The In Loco Parentis principle 

In the older case law and in areas of doubtful authority to act in a disciplinary capacity, 
reliance is sometimes placed on a venerable common law doctrine known as "in loco 
parentis". In its original form, the doctrine, as the latin suggests, postulated a derivation 
of disciplinary authority on the part of a school teacher from the "common law" 
disciplinary powers of the student's parent or parents. Either explicitly or by implication, 
it was said, the parent had delegated his or her authority in relation to discipline to the 
student's teachers, while under their care and control. 

There do not seem to be any modem cases dealing with the doctrine. The authorities 

which do exist are largely concerned with administration of corporal punishment on the 
one hand, and the imposition (for the student's benefit) of a teacher/school duty to take 
reasonable care for the student's safety. As to the former, corporal punishment has of 
course been abolished in our schools; and as to the latter, the modem law of negligence 
imposing on a school or a teacher a duty to take reasonable care for the safety of students 
in its/their care would not, it is considered, depend as a matter of principle on the notion 
that the teacher must be taken as standing in the shoes of the parent. Nonetheless, it has 
been argued that the in loco parentis doctrine "does still provide some residual implied 
authority to teachers where the teacher/pupil relationship exists but where it is not so clear 
that the school's authority extends [ so that] the doctrine cannot be entirely dismissed and 
could still be relevant in the pre-school, private school and out-of-school activity areas". 22 

However, a doctrine dating back to at least the eighteenth century and founded upon the 
premise that, in "choosing" to send a child to school, a parent thereby voluntarily 
surrenders disciplinary authority to the child's teachers plainly has little connection with 
the modem reality of compUlsory schooling and comprehensive regulation of the powers 
and activities of state schools and to a significant extent, private schools as well. Not only 
is it a fiction in the modem context to speak of the parent voluntarily entrusting the child 
to the school ( or teacher) and thereby delegating his or her parental disciplinary authority; 
but in modern legal theory, not even the concept of parental authority survives without 
significant qualification. Thus in Gillick v West Noifolk Health Authoritf3, the House 
of Lords held, in the context of access by girls under sixteen to advice concerning 
contraception, that parental rights of control of a child who is a minor are "dwindling 
rights", which exist in law only insofar as required for the child's benefit and protection. 
Where that justification does not exist or whether the child is sufficiently mature to 

22 See Jan Breakwell, footnote 16 above, at p 105 - 6. For general discussion of the in loco parentis 
principle, see Trindade and Cain, The Law of Torts in Australia (1985) p 209 - 11; Hansen v Cole 
(1890) 9 NZLR 272; Ramsay v Larsen (1964) 111 CLR 16,29,34 - 35. 

23 [1986] AC 122. 
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exercise the right himself or herself, the parental right may well be subservient to that of 

the child.24 

Given the comprehensive provision which has been made in respect of the disciplinary 
powers of school boards and school principals (and by implication, school staff generally), 
it is suggested that, at least as regards schools subject to the Education Act, school 
disciplinary powers have been wholly codified by enactment, and that the common law 
in loco parentis doctrine has ceased to apply. Given the overall width of those powers as 
already outlined, there should be no practical difficulty with that. Likewise, given also 
the carefully introduced qualifications upon those powers arising out of other enactments, 
the general law and a school's Charter, there is I would argue no room for expansion of 
disciplinary powers beyond those contemplated and permitted by the Education Act. 
Especially, by invoking a doctrine which has long since outlived its original justification 
and usefulness, and which is, at best, a substitute for principled analysis in those difficult, 
"grey areas" of school discipline where it is most likely to be invoked. 

III The procedural requirements for exercise of disciplinary powers, including 
the conduct of disciplinary hearings 

To this point we have been examining the substantive disciplinary powers of school 
boards, principals and staff. Of equal if not in the vast majority of cases greater practical 
importance are the procedural steps whereby disciplinary powers such as those of 
suspension or expulsion may lawfully be exercised. In ss 13 - 17 of the Education Act, 
the manner of exercise of the disciplinary powers of suspension and expulsion are 
regulated in some detail. As is well known, the broad scheme is as follows. 

Principal's suspensions 

Under s 13(1), set out above, a principal of a state school may suspend a student for a 
specified period not exceeding three days or for an unspecified period if in the principal's 
opinion one or more of the specified substantive grounds exists. Unders 13(2),a principal 
may not however suspend for a specified period a student who has previously been 
suspended from the school since the preceding 31st of December. That is, a second 
suspension within the school year must be a suspension for an unspecified period. Where 
a student is suspended, he or she is neither obliged nor permitted to attend the school, and 
the principal "shall take all reasonable steps to ensure that [the student] has the guidance 
and counselling that are reasonable and practicable in all the circumstances of the 
suspension".25 Under s 14, there are a number of notice requirements imposed on the 

principal. 

The maximum three day period for a principal's suspension for a specified period does 

24 The in loco parentis doctrine is persuasively criticised by H Crook, "In Loco Parentis: Time for a 
Reappraisal?" November [1989] Fam. Law 447. See also "Schools and Searching for Drugs", 
Auckland District Law Society Public Issues Committee, 18 July 199L 

25 Section 13(3), (4). 
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not include the day of the suspension, nor any day on which the student would not have 
had to attend school in any event. Accordingly, three full school days is the maximum 
period. At the end of this period, the suspended student is entitled to return to the school; 
but procedures exist under s 15 of the Act for the parents of the suspended student to meet 
the principal in the interim and seek the lifting of the suspension. The principal has power 
to lift the suspension at any time before it is up. 

Powers of boards in relation to students under sixteen 

Section 16 of the Act deals with the position of a student under sixteen who has been 
suspended for an unspecified period. Under s 16(1), the school board has the power to 
lift the student's suspension at any time before it expires, either unconditionally or subject 
to "any conditions it wants to make", or to "from time to time extend the suspension (for 
a period determined by the Board when extending the suspension) if it has not already 
been lifted or expired". Under s 16(3), the suspension for an unspecified period of a 
student under sixteen is deemed to have been lifted at the close of the seventh day after 
the day of the suspension, if it has not by then been either lifted or extended by the school 
board. It follows that, if the board does not meet and resolve either to lift or to extend the 
suspension before the seven days is up, the board has no power to deal with the 
disciplinary matter at all. 

Section 16 also provides for certain notice requirements and rights of attendance and 
participation in favour of the student's parents. The school board may not lift or extend 
the suspension without taking all reasonable steps to satisfy these notice requirements, 
and without considering both the requisite principal's written report on the circumstances 
of the suspension and "everything said by any parent or parent's representative at the 
meeting". In the event that the board does decide to extend a suspension for an unspecified 
period, s 16 imposes certain further requirements as to advice to the Secretary of 
.Education and the placement of a student at another school. 

In the case of a student under sixteen, therefore, it is permissible effectively to remove the 
student permanently from the school by resolving, on proper grounds, to extend the 
original principal's suspension (being a suspension for an unspecified period). This is in 
practice the same as an expulsion, except that the name of the student so dealt with remains 
on the suspending school's register of students while the suspension continues in force, 
unless the student is enrolled at another registered school or exempted under s 22 of the 
Act. 26 

The options open to a school board dealing with the suspension of a student under sixteen 
for an unspecified period are therefore two-fold. First, the Board may lift the suspension 
at any time before it expires, either unconditionally or subject to conditions. Any 
conditions imposed must be both reasonable as to content and a reasonable (or if it is 
preferred, proportionate) response to the conduct under consideration. A condition 
commonly imposed is that the student enter into a contract with the board or the principal 

26 See s 16(9), (10); contrast s 17(3). 
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as to future good behaviour and observance of school rules. Such a condition will seldom 
if ever be unacceptable; but Gust as in the case of breach of school rules) subsequent 
breach of the contract, while plainly of relevance, cannot be permitted to lead to a "per 
se" approach to discipline by either principal or board in subsequent disciplinary 
proceedings. 

Secondly, the board may from time to time extend the suspension for a period determined 
by the board. The board's power is to extend for a period determined by it at the time. 
Although in a sense the board is extending what was originally a suspension for an 
unspecified period, it appears from the wording of s 16( 1 )(b) that the board cannot itself 
extend for an unspecified period, but must extend for a specified period. If the board fails 
to specify the period, then the decision to suspend may well be invalid.27 This difficulty 
can be got around, if it is appropriate to do so, by the Board resolving to extend the 
suspension for a period coinciding with the student's reaching the age of sixteen.28 The 
board's power to extend the suspension may be exercised from time to time (until the 
student turns sixteen), so that upon expiry of the specified term, the matter will need to 
be addressed again by the board, with notice to the student, unless (it would appear) the 
student has ceased to be on the school's register by virtue of s 16(9). 

Powers of boards in relation to students sixteen and over 

In the case of a student aged sixteen years or over who is suspended for an unspecified 
period, s 17 empowers (indeed, requires) the school board either to "lift the suspension 
(unconditionally or subject to any conditions it wants to make) or expel the student". 
Again, there are requirements as to notice of hearing and consideration of the principal's 
written report and the representations made on behalf of the student.29 

Effect of suspension/expulsion 

Students who are suspended or expelled by a school board remain entitled to apply to be 
enrolled at either that school or another state school. The suspending/expelling school is 
under no obligation to enrol such a student: s 18(1); but various forms of assistance with 
re-enrolment of him or her at a school, including if need be the giving of directions to enrol 
the student at another school or indeed even the suspending/expelling school, may if 
necessary be provided.30 

It is accepted that the foregoing brief summary of the statutory provisions does not set out 
in detail, far less step-by-step, the procedures to be followed in relation to suspensions and 

27 In H v C and A, High Court, Hamilton Registry, CP 11/94, 24 March 1994, Penlington J, it was 
argued for the suspended student on an application for interim relief that his suspension by the board 
was invalid on the grounds that it was for an unspecified period. This argument was discussed at 
p 11 - 12, but not ruled upon. 

28 The position is then governed by s 16(10), although this provision is somewhat ambiguous as to its 
effect, and it may well be that its meaning is that, at the time when the suspended student turns sixteen, 
there is a requirement to deal with him or her at that stage pursuant to s 17 of the Act. 

29 Section 17(3) deals with the position as regards the school register of such a student. 
30 See ss 16(5) - (8), 18 and 18A of the Act. 
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expulsions. For detailed guidance as to the step-by-step procedures, reference should be 
made to (i) the Ministry of Education's Draft 1996 Guidelines and Flow Charts for 
Suspensions and Expulsions in State Schools, and (ii) the extensive resource materials 
published by the Youth Law Project, including "A Fair Hearing: A Resource Book on 
School Expulsions" (1995). These materials set out the processes in considerable detail 
and with much helpful comment. The former will be already in the possession of schools, 
and the latter should be. I see no reason to attempt to duplicate this material. Instead, it is 
proposed to highlight some of the key procedural issues and difficulties which may arise. 

The overriding duty to act in a procedurally fair manner 

A number of the steps required by ss 13 - 17 of the Education Act are directed to ensuring 
procedural fairness. It is important to stress that compliance with these statutory minima 
will not necessarily be enough. The procedure at each stage must be fair and, where there 
is an obligation to provide the student with a hearing, then the procedure and the decision 
making must be conducted in a procedurally fair manner. This has long been a 
requirement of the common law, but the position as regards school boards and school 
principals is made even clearer by the New Zealand Bill of Rights Act 1990, s 27(1) of 
which provides: 

Right to justice - (1) Every person has the right to the observance of the principles 
of natural justice by any tribunal or other public authority which has the power to 
make a determination in respect of that person's rights, obligations, or interests 
protected or recognised by law. 

In my 1993 paper I summarised the key principles of natural justice relevant to schools, 
and will repeat them here. They are: 

(i) The right to adequate notice of hearing. This includes adequate advance 
notice of the time and place of hearing - giving persons affected adequate 
time to prepare for it; adequate detail as to the "charges" faced or issues 
to be discussed; and disclosure by the board or principal of information 
which may be prejudicial to the party concerned. 

(ii) The right to a procedurally fair hearing. This includes affording persons 
concerned a full opportunity to state their case; and may we!} in the con
text of many of the more important decisions to be taken by boards or 
principals include a right to legal representation (if requested). 

(iii) The right to a hearing and a decision free of bias and prejudgment. As well 
as the obvious duty of a decision-maker to refrain from taking a decision 
until all parties have been heard, this involves a board ensuring that, to the 
extent permitted by law, board members who are "too close to" a parti
cular issue do not participate in the hearing and in particular the decision
makingY 

31 For discussions of bias or predetermination in the context of school boards of trustees, see Maddever 
v Umawera School Board of Trustees [1993] 2 NZLR 478,497 - 502; NZPPTA v Kelston Boys' High 
School Board of Trustees (No.1) [1992] 2 ERNZ 793; NZEI v Auckland Normal Intermediate School 
[1992] 3 ERNZ 243,269 - 271. 
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The extent to which these principles will apply to particular stages of the disciplinary 
process, and the rigor with which a court of law will apply them, will necessarily be 
dependent on the circumstances. It has not yet been decided whether a principal 
contemplating a suspension under s 13 of the Act is required to provide the student with 
a hearing of some sort - at least to the extent of outlining to the student what he or she is 
accused of and seeking the student's explanation. But as a general rule, this is very likely 
to be the case. While there may be rare exceptions32

, principals contemplating the 
discretion to suspend would be well advised to offer at least this minimum form of 
hearing, and sometimes even a more extensive hearing, before exercising their discretion. 
Equally, the argument is open that certain forms of disciplinary action falling short of 
suspension or expulsion - for example, significant loss of privileges such as entitlement 
to represent the school in a sporting capacity - may require compliance by the principal 
or the board as the case may be with the principles of natural justice. 33 Again, there is no 
decided case which deals with the matter, but prudence if not basic fairness would suggest 

that at least minimum hearing procedures should be afforded to the student affected. 

Evidence at school board disciplinary hearings 

A school board making a decision as to suspension or expulsion must by virtue of s 16(2) 
and s 17(2) consider, before deciding, both the principal's written report on the 
circumstances of the suspension given pursuant to s 14(2) and "everything said" by any 
parent or parent's representative at the board meeting. Obviously, however, the board is 
not limited to consideration of this material and indeed, in an appropriate case, may well 
be required by the principles of natural justice/fairness to go significantly beyond it. 

The student's parents must of course be provided in advance with a copy of the principal's 
report pursuant to s 14(2), preferably at the same time as the report is provided to the 
board. Any other written material concerning the matter which is to be provided to the 
board should also be provided, preferably in advance of the hearing, or at least at the time 
of the hearing. In the latter case, the parents and the student should be given an opportunity 
to read and digest the material before proceeding further with the hearing. 

Most student disciplinary hearings are relatively straightforward from an evidential point 
of view. The principal's report will set out the results of an investigation conducted by 
the principal personally or on his or her behalf, and will state the conclusions reached by 
the principal and the reasons for those conclusions. The student for his or her part will 
not seriously dispute the essential facts or the conclusions reached by the principal, 
although the placing of a different emphasis may well be attempted. In such a case, the 
board's task is largely limited to evaluating undisputed facts in relation to the statutory 
criteria, and reaching a discretionary decision, first as to "guilt", and then as to "penalty". 
(Note that, unless "guilt" in terms of the substantive grounds is effectively conceded, it 

32 For example, where the student has absconded from school immediately following on the commission 
of some serious offence and his or her whereabouts is unknown. 

33 Contrast, however, the views of Williams J in Maddever, above footnote 31, discussed later at call 
to footnote 39. 
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will usually be necessary for the board to hold its hearing and to make its decision, in two 
stages: the first directed to the issue of "guilt" in terms of the substantive criteria for 
suspension or expulsion~ and the second (if necessary, and usually after hearing again 
from the student and his or her parents or representative as to "penalty", as to the 
appropriate course to be adopted in the particular case.) 

While the vast majority of disciplinary hearings will no doubt proceed along the foregoing 
lines, a few will pose greater difficulties of management. The suspended student may for 
example vehemently deny the allegation of wrongdoing in question, and the establishing 
of "guilt" may turn on one teacher's or student's word against that of the suspended 
student, without supporting evidence capable of tipping the balance either way. I suspect 
that, in such cases, the common practice is for the principal or some other member of staff, 
who has interviewed the witnesses on either side, to report as to the conflicting versions 
and express a preference for who is telling the truth. That may well work as an expedient 
in some cases, and I would not suggest that it is legally impermissible. A disciplinary 
body such as a school board is not necessarily bound by law to hear evidence direct, and 
can, at least under some circumstances, act on purely hearsay evidence and indeed on 
opinions, providing it does not abrogate its functions to another. However, particularly 
where the disputed "offence" is a serious one and the student's continued future at the 
school is genuinely at stake, a school board or disciplinary sub-committee may have to 
go further, and actually hear the witnesses first hand.34 Certainly, were the suspended 
student to insist on such a course being followed, awkward though it might well be, the 
safer course would in my opinion be to hold a full hearing, although perhaps not extending 
to unfettered questioning of witnesses on either side. Any school board that gets itself into 
that situation would be well advised to retain its own legal adviser to advise it as to the 
blow-by-blow conduct of the hearing. 

The need for a board policy on student discipline 

The Ministry of Education Draft Guidelines recommend that boards have a written policy 
dealing with suspension and expulsion. I would agree, and would recommend that such 
a policy deal with three main issues. 

First, the policy can, and I would suggest should, establish a separate disciplinary 
committee pursuant to s 66(1) of the Education Act. If such a step is not taken, then as 
a matter oflaw the school board itself is required to deal with all suspension and expulsion 
decisions under ss 16(1) and 17(1) of the Act. Not only is this cumbersome, but it may 
give rise to difficulties in relation to notice and quorum, if the full board has to be 
assembled on every occasion. Flexibility is achieved if a smaller disciplinary committee 
is established, with power given to both board and committee to resolve that a particular 
case be dealt with or reviewed or be considered by the board of trustees as a whole. 

Secondly, it is recommended that the policy incorporate a delegation of the principal's 
power of suspension under s 13 of the Act to some other staff member such as the deputy 

34 Contrast R v Hull Prison Board of Visitors, ex parte St Germain (No.2) [1979J 3 All ER 544; Wade 
& Forsyth, Administrative Law (7th ed 1994), p 537 - 40. 
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principal, to deal with the possibility of absence of the principal due to illness or other 
cause. Such a delegation is authorised by s 771(1) of the State Sector Act 1988. 

Thirdly, it is I suggest a good idea to incorporate in the disciplinary policy itself at least 
the "bare bones" of the statutory steps and the statutory criteria, so that the policy itself 
contains a reminder to principal and board of the matters to be attended to and addressed. 
With the traditional disclaimer of "all care and no responsibility", I am providing as an 
appendix to this paper a draft policy on student discipline, for consideration by school 
boards which do not as yet have a policy in place. 

IV Remedies for wrongful exercise of disciplinary powers 

In my 1993 paper for the Legal Research Foundation35 I reviewed in some detail the 
accountability in general terms of boards of trustees, with particular reference to the 
various procedures available under the Education Act; the remedy of complaint to the 
Ombudsmen; judicial review; and (briefly) civil liability in damages. I also touched upon 
the possibilities for use of mediation and Alternative Dispute Resolution in disputes 
involving school boards. In the present paper I can obviously leave the last of these topics 
in the much more capable and thoughtful hands of Judge McElrea. Nor do I propose to 
repeat the detailed analysis of remedial issues and in particular the principles of judicial 
review of school boards already attempted in my earlier paper. I will simply try to update 
my earlier analysis where appropriate, and to concentrate more specifically on the 
remedies available in the area of student discipline. I do so by looking first at the avenue 
of complaints to the Ombudsmen; secondly at judicial review of disciplinary decision
making; and thirdly, at damages remedies against school boards with particular emphasis 
on claims for breach of the New Zealand Bill of Rights Act 1990 ("the Bill of Rights"). 

1 Complaints to the Ombudsman Concerning Disciplinary Decisions 

In my 1993 paper I discussed at length the decision in Maddever v Umawera School 
Board of Trustees, 36 and Williams r s statement in that case (at p 503) concerning recourse 
to the Ombudsman in preference to judicial review: 

There is a strong argument for saying that [resort to the Ombudsaen] is a much 
preferable remedy in many cases, even though the Ombudsmen have the power 
only to report and comment. '" The technical legal procedures for judicial review 
are a cumbersome way of dealing with issues of the kind which arose in this case 
which can be much more effectively investigated after a complaint to the 
Ombudsman. 

I went on to discuss a limitation in the Ombudsmen Act 1975 on the jurisdiction of the 
Ombudsmen to investigate matters of administration involving the actions of boards of 
trustees themselves, as distinct from the committees, sub-committees, officers and 
employees of boards oftrustees. The Ombudsmen in their June 1992 Annual Report had 

35 See note 2 above; at p 84 - 93. 
36 Note 31 above. 
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noted this limitation on their jurisdiction, and pointed out their lack of power to make 
recommendations in respect of actions of boards of trustees. 

I urged that the Ombudsmen Act be amended by placing school boards of trustees among 
the categories of organisations subject to the full jurisdiction of the Ombudsmen. 
Whether for that reason or some other, it is pleasing to note that the law was amended with 
effect from 19 January 1994. The result is that the Ombudsmen now possess a full 
supervisory jurisdiction over school boards of trustees. The Ombudsmen may therefore 
investigate any decision or recommendation made or any act done or omitted "relating to 
a matter of administration and affecting any person or body of persons in his or its personal 
capacity" by a school board of trustees or one of its committees, officers or employees. 

It appears that in the wake of the legislative amendment to the Ombudsmen Act, 
complaints are being made to that office concerning suspensions and expulsions in 
increased numbers. Unofficial figures for complaints received in the Auckland office 
supplied to me reveal thirty-two complaints in 1994, and the same figure in 1995. 
Furthermore, it appears that the decided complaints demonstrate that school boards and 
principals continue to fall into error concerning suspension and expulsion decisions and 
procedures, in significant numbers. In the March 1995 Ombudsmen Quarterly Review, 
the Ombudsmen comment: 

The Ombudsmen's recent experience in reviewing decisions to expel or suspend 
a child has shown that some Boards of Trustees do not appear to be aware of the 
procedural requirements of the Education Act. 

This comment is supported by a number of illustrations. 

There can be no doubt that an Ombudsman's investigation will generally produce a high 
quality examination of a complainant's grievance. However, such investigations are 
generally very time-consuming, often taking months rather than weeks. There is no 
power residing in the Ombudsmen to bring about an interim reinstatement of the 
suspended or expelled student, and one suspects that as a consequence of this, the eventual 
outcome is not infrequently of little practical benefit to the student, who may well have 
been obliged to enrol at another school in the interim. Furthermore, there is the inherent 
difficulty that the Ombudsmen's powers are recommendatory only. An Ombudsman's 
recommendation can be, and at least in one school expUlsion case has been, ignored by 
the school board concerned. 

2 Judicial review of disciplinary decisions by school boards and school 
principals 

This is a topic of considerable complexity. As I stated in my 1993 paper, in broad terms, 
an administrative authority is bound to act "in accordance with the law, fairly and 
reasonably"37. Judicial review is the process whereby executive and administrative 

37 NZ Fishing Industries Association Inc v Minister of Agriculture and Fisheries [1988] 1 NZLR 544, 
552, per Cooke P. 
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authority is called to account for the legality, fairness and reasonableness (or as some 
prefer, rationality) of its actions. 

As my earlier paper noted, school boards of trustees are in general terms amenable to 
judicial review. However, as analysis of the various school board decisions under 
challenge in Maddever shows, not every decision of a school board or a school principal 
will be subject to judicial review. Broadly speaking, decisions which affect the rights or 
responsibilities of another - specifically, a student - will be amenable to judicial review, 
while decisions which do not do so in any real way, or which have a high policy content 
without significant repercussions at an individual level, may well not do so. 

The most common form of judicial review is that brought pursuant to the Judicature 
Amendment Act 1972. Judicial review in terms of this legislation turns on the existence 
of a "statutory power" or "statutory power of decision" falling within the terms of the 1972 
Act's definitions of those terms. In the context of student discipline, it is clear, and indeed 
supported by the authority of the Palmerston North Boys' High School case, that both the 
initial suspension decision of a school principal under s 13 of the Education Act and the 
subsequent school board decision as to suspension or expulsion under 5S 16 and 17 as the 
case may be, constitute an exercise of statutory power or statutory power of decision and 
are therefore subject to judicial review upon the usual legal grounds briefly touched upon 
above. 

A separate and distinct issue arises as to the availability of judicial review in respect of 
disciplinary action falling short of suspension or expulsion. As already argued, disciplinary 
action which amounts to an effective suspension or expulsion whether temporary or 
permanent and which fails to follow the prescribed statutory procedures is clearly open 
to challenge, by reason of the very failure to comply with what the law req~ires. 

The question whether disciplinary action falling short of legal or de facto suspension or 
expulsion may be the subject of judicial review is a difficult one, and can only be touched 
on briefly here. I have earlier argued that the disciplinary powers of school boards, 
principals and staff must be seen as drawn either expressly or by implication from the 
provisions of the Education Act relating to management and control of schools by boards 
and principals. Thus there is, it is argued, no room for the invocation of common law 
powers of discipline such as those bound up in the old "in loco parentis" principle. On 
that basis, it is argued that all disciplinary decisions deciding or affecting the "rights, 
powers, privileged, immunities, duties or liabilities of' a student, or his or her eligibility 
to receive a benefit, whether legally entitled to it or not38 are, in principle, amenable to 
judicial review. Added support for this argument can be gained from s 27(2) of the Bill 
of Rights, which states: 

Every person whose rights, obligations or interests protected or recognised by law 
have been affected by a determination of any tribunal or other public authority has 

the right to apply, in accordance with law, for judicial review of that determination. 

38 The words are drawn from the definition of "statutory power of decision" in s 3 of the Judicature 
Amendment Act 1972. 
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To a degree (perhaps) against that, however, is the analysis of Williams J in Maddever, 
distinguishing between "serious or major" matters "affecting the status or the educational 
options of the child" on the one hand, and "purely administrative and managerial 
functions" in relation to "day-to-day decisions" of boards and principals on the other, the 
former being amenable to judicial review (at least on natural justice grounds) and the 
latter, not reviewable at all.39 

As already noted, there is a basic, albeit qualified, right to free enrolment and free 
education at a state school. The expression "free education" is not to be construed 
narrowly, and must be seen as extending across the whole range of school activities and 
curriculum. Any substantial interference with the right to free education by a disciplinary 
penalty falling short of suspension or expulsion but (for example) withdrawing privileges 
must, in principle, probably even on Williams J's formulation, be open to judicial review. 
Whether the line is to be strictly drawn at that point, so that minor disciplinary decisions 
and penalties are entirely excluded from judicial review, cannot confidently be stated, 
although Maddever provides some support for the view that they will be. One suspects 
that the point is likely to remain academic, because of the principle of non-intervention 
as a matter of discretion next referred to. 

Reliefby way of judicial review is in the Court's discretion. What this means is that, even 
if there is a reviewable decision and some kind of legal error such as a breach of natural 
justice is made out, the Court may still in its discretion decide to grant no relief. 
Established grounds for declining to grant relief include that the legal error was technical 
only or did not result in injustice in any real practical sense, and that the issues raised are 
essentially minor or trivial, or have become academic.40 In addition, in the education 
sphere the Courts have clearly stated an unwillingness to intervene in relation to the 
managerial and administrative decisionmaking of school boards and school principals. In 
the course of an extensive discussion of this issue, Williams J in Maddever described the 
non-intervention principle in the following terms:41 

I think there is a strong case for saying that the remedy of judicial review should 
be sparingly utilised in the context of the Education Act 1989 .... 

Against [the] statutory background it seems clear that outside of those areas where 
the status or educational options of the child are involved and specific rights are 
explicitly recognised (for examples ss 10, 14, 15, 18, 19 and 21 ... ), there is no 
warrant for an expansive approach to judicial review. Accountability of school 
boards is to be secured through other methods of oversight. In this statutory 
setting, the Courts should respect the evident "trade-off' between reduced 
judicial review in return for wider public (ie parent) participation in school board 
decision making ... Therefore, in other than the sensitive designated areas I have 
mentioned, supervision of the managerial performance of school boards by way 
of judicial review, should be infrequent. ... 

Against this background, it seems clear that except in rare cases it would be wrong 

39 At P 496, 498. See also my analysis and comments in my 1993 paper, footnote 2 above at p 89 -91. 
40 There is a lengthy discussion of the relevant principles in Maddever at p 502 - 510. 
41 See p 504, 506 - 9. 
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for the Court to intervene too readily in cases brought against boards of trustees 
in relation to purely managerial or administrative matters not seriously affecting 
the rights of students. ... if such matters become contentious they should be 
negotiated, mediated and resolved at the local level. ... 

Indeed even in cases where pupils' rights are concerned it seems to me, with 
respect, that there is need for very considerable judicial caution. In the sensitive 
area of education there is a significant risk that the Courts will in administering 
judicial review, unwittingly impose their own views on educational issues when 
they have no special competence for that task and the legislature has made it 
tolerably clear that such matters are not primarily judicial issues but rather issues 
of educational policy for school boards operating against the broad backdrop of 
the national educational guidelines. 
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There can be no doubt that this passage accurately expounds a longstanding and indeed 
appropriate judicial philosophy of reluctance to intervene in the affairs of schools. But, 
with reference to judicial review of disciplinary decisions affecting students, the quali
fications to the principle of non-intervention clearly signalled by Williams J need also to 
be stressed. There is also, in the disciplinary context, "another side to the coin" so far as 
Court intervention is concerned, identified by McGeehan J in his judgment in the 
Palmerston North Boys' High School case:42 

No one should underrate a school child's capacity to perceive and feel personal 
injustice. The Court must be conscious not only of a public interest in orderly 
education, but also of a need to protect the individual child, and that child's 
confidence it can receive justice from authority. 

So far as I am aware, the Palmerston North Boys' High School case is the only school 
discipline case which has gone to a substantive hearing. While the Court did intervene 
to overturn suspension and expulsion in that case, it did so only in the face of clear if not 
overwhelming grounds and after detailed and careful consideration of the various 
discretionary factors. The Court was at pains to stress (in a postscript) the limits to its 

decision, in the following terms:43 

It is important there be no misunderstanding in the educational world. This is not 
a decision that a school cannot pass rules prohibiting alcohol, or a decision that 
consumption of alcohol by a student cannot be gross misconduct. It is not a 
decision that a school principal and Board cannot find gross misconduct and 
harmful or dangerous example, and proceed to suspend for an unspecified period, 
or extend suspension or expel, if a student is involved with alcohol. Indeed, it is 
not a decision that the conclusion reached by the principal and Board in this case 
was "wrong" in an absolute sense; but merely that those involved went about 
making the decision in some respects in the wrong way. Rather, this decision 
holds. 

42 Atp 55. 
43 Atp57-9. 
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(i) that "gross" misconduct involves misconduct striking and reprehensible 
to a high degree which warrants removal of the student from the school despite 
damage which would result to the student. Whether conduct attains that level will 
depend on all the circumstances of a particular case. 

(ii) that schools may have a general policy towards alcohol and drugs, but 
cases of alcohol and drug use must not be resolved automatically in accordance 
with such policy. Principals and boards instead must carefully consider all the 
circumstances of each individual case before deciding whether or not individual 
alcohol related conduct amounts to gross misconduct. It may be troublesome, but 
it must be done. 

(iii) that even where gross misconduct and harmful or dangerous example 
have been found to exist, principals must not suspend automatically. Principals 
must pause and consider whether in all the circumstances of the particular case, 
suspension for an unspecified period is warranted as a matter of discretion. 
Boards must consider whether, in all the circumstances of the particular case, 
uplifting of suspension (conditionally or otherwise) or extended suspension of 
expulsion is warranted as a matter of discretion. At each of the latter discretionary 
states, special circumstances and considerations of humanity and mercy may be 
brought into account. 

These statutory approaches are designed for the protection of children. They are 
not to be sacrificed to administrative or disciplinary efficiency, or some supposed 
need for absolute certainty. Results must not be fixed; they must instead be fair. 

Given the significant limits on availability of judicial review and the reluctance of the 
Courts to intervene in such matters, one can safely predict that for the foreseeable future, 
attempts to challenge disciplinary decisions by way of judicial review will be rare, and 
successful challenges even rarer. Nonetheless, boards and principals should strictly keep 
within the limits of the law as regards their disciplinary actions and should be scrupulous 
to observe the principles of natural justice, at all levels. They should do so not because 
they fear judicial review as a practical possibility, but because fairness and good public 
administration require this. 

3 Claims for damages or compensation as a consequence of student discipline, 
with particular emphasis on remedies for breach of the Bill of Rights 

Boards of trustees are bodies corporate, and are able to be sued as such44
• Boards of 

trustees and their staff are therefore accountable in the Court of Law in respect of any civil 
wrongdoing which they may commit. Individual trustees are however under no personal 
liability for the acts or omissions of the board of which they are a member, provided the 
act or omission in question was in good faith in pursuance or intended pursuance of the 
functions of the board.45 

It is possible to envisage specific civil wrongs being committed by a board or its 
employees in a disciplinary context. The two most likely candidates are assault 

44 Education Act, Sixth Schedule, clause 1. 
45 Ibid, clause 4. 
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(involving the unjustified use of force on or indeed physical contact with a student) and 
false imprisonment (involving the unjustified detention of the student against his or her 
will). Trespass to goods or conversion are also possibilities where items belonging to 
students are the subject of a disciplinary confiscation. 

In addition to these traditional "common law" heads of potential liability , there is the Bill 
of Rights dimension, aspects of which have already been discussed by Paul Rishworth. 
In 1994, in a major decision known as Simpson v Attorney-General [Baigent's Casej,46 
the Court of Appeal held that the Courts have a jurisdiction to grant "effective and 
appropriate" relief, including monetary compensation, as a remedy for breach of rights 
enjoyed under the Bill of Rights. On the basis that the Bill of Rights applies to school 
boards,47 it must follow that schools who in the course of disciplinary proceedings against 
a student breach that student's rights under the Bill of Rights may leave themselves open 
to a claim for redress including payment of compensation.48 Nor should such a claim be 
seen as purely a hypothetical possibility. Quite recently proceedings issued against the 
Crown, an Auckland school board and a number of its staff alleging assault and breach 
of rights under the Bill of Rights arising out of a strip searching of students on suspicion 
of possession of stolen property were settled out of Court on payment of compensation 
to the students concerned. 

Paul Rishworth in his papers has addressed some of the provisions of the Bill of Rights 
which may give rise to difficulties in an educational context. School boards and school 
principals especially, as the professional advisers to boards, need to be very conscious of 
the content ofthe rights contained in the New Zealand Bill of Rights Act 1990. There is 
no doubt that we are becoming as a consequence of the Act and indeed for other reasons 
a much more rights-oriented society, and it is appropriate that educational establishments 
should be in the vanguard of this or at the very least should not lag behind, far less fall into 
default. It is therefore suggested that careful attention should be paid, both when 
addressing the content of school rules and policies and when dealing with disciplinary 
issues as they arise, to the specific rights now enjoyed by students as well as other New 
Zealanders, under the Bill of Rights, including in particular the following: 49 

46 [1994] 3 NZLR 667. For an in depth analysis of this decision and its implications, see my essay, "The 
Remedial Jurisdiction for Breach of the Bill of Rights" in Rights and Freedoms: The New Zealand 
Bill of Rights Act 1990 and the Human Rights Act 1993, Huscroft and Rishworth eds (Brooker's 
1995), p 401 ff. 

47 See note 4 above. 
48 There is however a substantial unresolved issue as to whether the Crown is the appropriate defendant 

to the exclusion of all others, in a claim for redress for breach of rights under the Bill of Rights. Dicta 
in Baigent (see especially per McKay J at p 718) can be interpreted as identifying the Crown as the 
appropriate defendant where breach of the Bill of Rights is alleged - although it does not necessarily 
flow from this that, especially where the actual perpetrator of the breach is a person or body bound by 
the Bill of Rights by virtue of s 3(b) of the Act, the Crown should be the sale defendant. In Hobson and 
Another v Harding and Others, High Court, Auckland Registry, CP 312/95, 6 March 1995, Thorp J 
seems (apparently in the absence of any significant argument on the point) to have taken the view that 
the Crown is the only appropriate defendant. For analysis and a contrary view, see my essay referred to 
in note 46 above at p 416 - 421. 

49 I have emphasized key portions as appropriate. 
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9. Right not to be subjected to torture or cruel treatment - Everyone has 
the right not to be subjected to torture or to cruel, degrading, or disproportionately 
severe treatment or punishment. 

13. Freedom of thought, conscience, and religion -Everyone has the right 
to freedom of thought, conscience, religion, and belief, including the right to 
adopt and to hold opinions without interference. 

14. Freedom of expression -Everyone has the right to freedom of expression, 
including the freedom to seek, receive, and impart information and opinions of 
any kind in any form. 

15. Manifestation of religion and belief - Every person has the right to 
manifest that person's religion or belief in worship, observance, practice, or 
teaching, either individually or in community with others, and either in public or 
in private. 

16. Freedom of peaceful assembly - Everyone has the right to freedom of 
peaceful assembly. 

19. Freedom from discrimination - (1) Everyone has the right to freedom 
from discrimination on the grounds of discrimination in the Human Rights Act 
1993. 

(2) Measures taken in good faith for the purpose of assisting or ad
vancing persons or groups of persons disadvantaged because of discri
mination that is unlawful by virtue of Part II of the Human Right Act 1993 
do not constitute discrimination. 

20. Rights of minorities - A person who belongs to an ethnic, religious, or 
linguistic minority in New Zealand shall not be denied the right, in community 
with other members of that minority, to enjoy the culture, to profess and practise 
the religion, or to use the language, of that minority. 

21. Unreasonable search and seizure - Everyone has the right to be secure 
against unreasonable search or seizure, whether of the person, property, or 
correspondence or otherwise. 

22. Liberty of the person - Everyone has the right not to be arbitrarily 
arrested or detained. 

23. Rights of persons arrested or detained - ... 

(5) Everyone deprived of liberty shall be treated with humanity and 
with respect for the inherent dignity of the person. 

The right to freedom from discrimination established by s 19 of the Bill of Rights is a 
potentially important right in the context of management of schools generally, and student 
disciplinary decisionmaking in particular. The Human Rights Act 1993 substantially 
expanded the grounds of unlawful discrimination, which now comprise: sex; marital 
status; religious belief; ethical belief; colour; race; ethnic or national origin; disability; 
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age; political opinion; employment status; family status; and sexual orientation. 50 While 
not all of these grounds will be relevant in a school context, there is potential for at least 
some of them to be infringed in a disciplinary contextY 

It is clear that redress (and in particular monetary compensation) for breach ofthe Bill of 
Rights is discretionary. However, given that a breach of fundamental rights would be at 
issue, it by no means follows that the Courts will adopt the same reluctance to intervene 
in the internal management of schools in Bill of Rights cases as has been expressed in the 
judicial review context. Given also that there is no obstacle to raising an alleged breach 
of the Bill of Rights upon complaint to the Ombudsmen, there are sound practical reasons 
as well as ones of principle, for boards to ensure full compliance with rights contained in 
the Bill of Rights. 

A difficult legal issue on which there appears to be no case-law in the New Zealand 
context is whether a claim for damages (as distinct from judicial review claiming 
declaratory relief and perhaps reinstatement) can be brought for wrongful suspension or 
expulsion of a student. There is an argument that, as the right to the observance of natural 
justice is now embodied in the Bill of Rights, a suspension or expulsion of a student in 
breach of natural justice could be the subject of a claim for compensation on the basis of 
the Baigent principle. 52 Remedies under the Bill of Rights aside, the present law would 
appear to be that, in the absence of breach of a duty of care owed to the student for 
particular reasons (for example, to avoid negligent misstatement in advice provided by 
the school to the student), the mere fact that a suspension or expulsion is legally invalid 
or that the student's right under the Education Act to be enrolled and to receive an 
education has been breached will not of itself given rise to a right to claim damages against 
the school board or principal. 53 

V Conclusions 

Statistics provided by the Minister of Education earlier this year showed an increase in 
the total number of suspensions of school students from 5,082 in 1992 to 8,850 in 1995. 

50 Section 21 of the Human Rights Act 1993, which is too lengthy to reproduce here, expands on a number 
of these terms to a considerable extent. It should also be noted that while s 19 of the Bill of Rights does 
not explicitly say so, it is arguable whether the various exceptions and qualifications to practical appli
cation of the rights to freedom from discrimination on the stated grounds set out in the Human Rights Act 
would also be implied (perhaps by operation of s 5 of the Bill of Rights) into s 19. 

51 Breach of s 19 of the Bill of Rights in a disciplinary context is likely also to amount to a breach of s 
57 of the Human Rights Act 1993, which specifically applies to discrimination in or by educational 
establishments. In that event, alternative remedies would also be available pursuant to the Human 
Rights Act, and the disciplinary action could be challenged by this means also. 

52 See the discussion in my essay on the remedial jurisdiction for breach of the Bill of Rights. note 46 above 
at p 438 - 9. 

53 The topic is a substantial and difficult one, and space does not permit discussion of it. Malicious action 
in the course of suspending or expelling a student - "malice" being a term of art in this context - may well 
supply an exception to the general proposition just stated. For a recent detailed discussion of the right 
of a student to claim damages against a local authority for the provision of sub-standard education or for 
negligent decisionmaking in an educational context, see the House of Lords decision in X and Others 
(Minors) v Bedfordshire County Council [1995] 2 AC 633. 
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There was a decrease in the number of expulsions from 120 in 1992 as against 112 in 1995, 
but those figures are clearly influenced by the increasing of the school leaving age, with 
consequent effect on the age of eligibility for expulsion, from fifteen to sixteen as from 
the beginning of 1993. A breakdown of the annual statistics for the same period based 
on ethnicity shows a depressingly high percentage of suspensions and expulsions of 
Maori and Pacific Island students by contrast with European and other ethnic groups.54 

The overall increase in suspensions over a three year period must be seen as worrying, 
although it is impossible to say whether the increase is because principals and boards are 
becoming more ready to suspend and expel, or there has been a deterioration in the 
standards of behaviour, or both. Perhaps we should be concerned about this very lack of 
information, and consequent ignorance of the true reasons for both the overall spiralling 
trend and the ethnic imbalance. Certainly anecdote would suggest that some school 
boards suspend and expel much more readily then others, and appear to view the 
suspension/expulsion process as another means of purging the school role of undesirables 
and serious under-achievers. It would appear that many students on the receiving end of 
an adverse suspension or expulsion decision prefer simply to move on to the next school, 
rather than fight the outcome. No doubt the delay and the lack of binding outcome 
involved in a complaint to the Ombudsmen on the one hand, and the major expense and 
uncertainty of High Court litigation on the other, leave such students with little incentive 
to pursue redress. 

It is suggested that what this means is that we cannot deduce from the relatively low 
number of challenges to board suspension and expulsion decisions that the present system 
as clarified by judicial decision is working properly - just as we cannot, given the present 
limitations on our state of knowledge, necessarily jump to the conclusion that it is not. Be 
all that as it may, the exhortation to schools to "administer for excellence" which was a 
theme of the 1989 "Tomorrow's Schools" reforms should clearly not be seen as limited 
to student academic, cultural and sporting excellence.55 It applies with at least equal force 
to the quality of dealings by school boards and their staff with students who fail to live 
up to the standards set and as a consequence come into contact with the school disciplinary 
processes. A striving for excellence in, and if possible, constructive alternatives to, the 
administration of student discipline within a school should, it is suggested, be high on the 
list of priorities for school board members and staff alike. 

54 See written Parliamentary Answer by Minister of Education, 30 January 1996, reported in March 1996, 
Volume 19 The Capital Letter, Part 7 at page 2. 

55 See Maddever, note 31 above at p 505. 
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APPENDIX 

DRAFT POLICY ON STUDENT DISCIPLINE 

The Board of Trustees of the ....................... School hereby resolves: 

(1) In the case of absence from duty of the principal of the school and also on the 
occurrence from any cause of a vacancy in the position of principal of the school, 
the [deputy principal of the school for the time being] is hereby directed by the 
board of trustees in terms of section 77I( 1 ) of the State Sector Act 1988 to 
exercise and perform from time to time as may be required the powers and duties 
of the principal of the school under sections 13 to 16 inclusive of the Education 
Act 1989. 

(2) To constitute and appoint pursuant to section 66(1) of the Education Act 1989 a 
special committee of trustees, to be known as the Disciplinary Committee, to deal 
with and determine all matters of student discipline (including suspension and ex
pulsion of students) which are the responsibility of the board under the Education 
Act 1989. 

(3) To delegate to the Disciplinary Committee all the powers and functions of the 
board under Part II and in particular section 14 - 18 inclusive of the Education Act 
1989. 

(4) The standing membership of the Disciplinary Committee shall be the following: all 
members of the Board [except for the student representative on the board]. 

(5) For particular sittings of the Disciplinary Committee, the board Chairperson shall 
allocate either three or four members of the Committee to sit, as required and on 
rotating basis. Any two members of the Disciplinary Committee shall constitute 
a quorum. 

(6) Notwithstanding the foregoing, either the Board or the Disciplinary Committee 
constituted for a particular sitting may resolve that a particular matter or matters of 
student discipline shall be dealt with, or reviewed or reconsidered, by the Board of 
Trustees as a whole. 

(7) In every case, as soon as is reasonably practicable after suspending a student, the 
Principal shall provide the Disciplinary Committee, and ultimately the Board, with 
a full written report on the circumstances of the suspension. 

(8) The Principal shall take all reasonable steps to ensure that a student suspended 
from the school has the guidance and counselling, both in general and in relation 
to the particular circumstances giving rise to the suspension, that are reasonable and 
practical in all of the circumstances of the suspension. 
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(9) Where a student has been suspended from the school for an unspecified period, 
the Disciplinary Committee or the Board as the case may be shall not lift or extend 
the suspension (in the case of a student under sixteen years) or lift the suspension 
or expel the student (in the case of a student who has turned sixteen), without ta
king all reasonable steps to give the student's parents reasonable notice of: 

(i) The time and place of the meeting where the Disciplinary Committee or 
the Board will decide whether to lift or extend the suspension or to expel 
the student as the case may be; and 

(ii) The fact that any parent or the student may attend the meeting (with or with
out a representative), and that any parent, the student and the representative 
may speak about the suspension, and whether it should be lifted or extend
ed, or the student expelled as the case may be. 

(10) The Principal in deciding to suspend a student and the Disciplinary Committee and the 
Board in the exercise of their functions shall not impose or extend a suspension or expel 
(as the case may be) unless satisfied that: 

(a) The student's gross misconduct or continual disobedience is a harmful or 
dangerous example to other students at the school; or 

(b) Because of the student's behaviour, it is likely that the student ,or other 
students at the school, will be seriously harmed if the student is not sus
pended or the suspension is not extended or the student is not expelled (as 
the case may be). 

(11 ) Notwithstanding that a breach of School Rules may be involved, each case shall be 
considered and decided on its individual merits. 
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One of my special interests is the Youth Court, and it was here that the connection between 
criminal justice and school justice became apparent to me. 

Last year, an experienced South Auckland Youth Advocate, Katherine Ewen, commented 
that most of her clients in the Youth Court had not attended school for some years. Many 
were no doubt truants, but a proportion would have been suspended or expelled from one 
school and not enrolled at another. These are young people of 14, 15 or 16 typically with 
no school they attend, minimal education, poor family support, usually no job or welfare 
benefit to provide a legitimate source of spending money , and friends in a like predicament 
with whom to get into trouble. I do not wish to deny the offender's own responsibility for 
crime, but clearly someone in the circumstances described has a pretty good chance of 
ending up before a Youth Court. 

Earlier this month we heard of 975 children apparently lost between schools in South 
Auckland, and who may be opting out of education, according to Ministry figures 
reported in Manukau Courier on 7 March 1996. Across New Zealand suspensions in 
1995 numbered 8850, 18%upon 1994. About half of these students were Maori or Pacific 
Island About a third were suspensions "for an unspecified period" - often known as 
"indefinite" suspensions. 

Reflecting on Katherine Ewen's experience, it seemed to me that so much turns on an 
expulsion or long-term suspension from school- there the die may be cast, with huge 
consequences for the young person andfor the community. Is society content to have him 
or her up grow up an illiterate, unproductive malcontent? Is it really just the non-student' s 
problem? Parallels may exist with truancy: is it a problem that no-one wants to own 
because it is too hard? 

As is pointed out in para 1.1 of the Ministry's draft Guidelines for Suspension and 
Expulsion due to be released this month, the right to education contained in s 3 of the 
Education Act, the right to guidance and counselling in s 77(a), and the obligation to 
inform parents under s 77 (b), together imply that school boards and principals will take 
all reasonable steps to ensure that students have assistance to remain at school and 
progress with their learning. This is a good starting point. 

Given their enormous implications for the student and for society as a whole, it is 
surprising that suspensions and expulsions can occur relatively easily. I accept that for 
a student who has not previously been suspended, a short suspension of a few days may 
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well be a salutary experience and perhaps such suspensions should be allowed to continue 
on the present basis. On the other hand a suspension for an unspecified period may sound 
like a temporary solution but can have a de facto permanence if extended by the Board 
of Trustees for long enough, or indefinitely. Also, at law expulsions only apply to those 
aged 16 or over (s 17) so the long-term suspension is the "junior version" of an expulsion. 
(Because most students with serious behavioural problems will probably want to leave 
school as soon as they tum of age, true "expulsions" must be a relative rarity. Is this not 
just semantics, likely to confuse the public and to hide the real extent of the problem?) 

There is no prerequisite step before suspending a student, other than the principal forming 
a particular opinion - eg that the student's "gross misconduct" is harmful to other 
students. The only procedural checks on the principal's decision are subsequent action 
- notifying the Board, Ministry of Education and parent, meeting a parent (once only) and 
a vague obligation to ensure counselling and guidance are available if appropriate. (See 
sections 13 and 14 of the Education Act 1989.) Then if the Board wishes to extend the 
suspension beyond seven days (or to expel an older student) it has to hold a hearing at 
which it must hear any parent or parent's representative (but, it would seem, not both
and not the student). There is a statutory obligation on the principal (s 16(5» to try and 
find another suitable school for a student under 16, and the Ministry can direct another 
state school to accept the student (ss 16(7) and 18(3) of the Act). But it would be 
interesting to know how often in fact schooling is resumed - or do they become part of 
that "lost tribe" of 975 in South Auckland alone? Where has the Ministry directed that 
they be enrolled, and who is following them up to arrange their attendance at school? 

I do not know the answers to these questions, and I do not criticise any particular group 
or person, but I do ask whether we are working with the right procedural model. What 
I can offer is a possible analogy, because the similarities with the criminal justice system 
are interesting. In the Youth Court we have a new model of justice which I have elsewhere 
described in terms of restorative justice. This term refers not to a procedure but to an 
approach to conflict resolution. Briefly, there are three radical changes that justify the 
"restorative justice" description in the Youth Court - (i) The transfer of power from the 
State, principally the Courts' power, to the community. (ii) The family group conference 
as a mechanism for producing a negotiated, community response. (iii) The involvement 
of victims as key participants, making possible a healing process for both offender and 
victim. 

Last year at the Legal Research Foundation's conference Rethinking Criminal Justice I 
gave a paper entitled "Accountability in the Community: Taking Responsibility for 
Offending". The opening paragraph summarised the main thesis of the paper in these 
terms: 

Today's theme is Justice in the Community. It is my view that criminal justice has 
been divorced from the community for far too long. Justice has come to be seen 
as a contest between the State and the defendant. Largely ignored is the forgotten 
party, the victim, and the community to which they both belong. Justice should 
be something which we claim for ourselves and strive to enhance, but at present 
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the ordinary person feels little sense of ownership of justice. It is seen as a 
legalistic system of rules governing this State v Defendant contest. As a result 
there is little incentive for anyone to take responsibility for the offending itself or 
for putting right the wrong. By contrast restorative justice is essentially a 
community-based model that encourages the acceptance of responsibility by all 
concerned and draws on the strengths of the community to restore peace ... 
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I have no doubt that in applying the criminal justice analogy to schools the school itself 
(its teachers and other students) will often be the victim, but I see the school also as a very 
special and important type of community in which restorative justice might have a place. 
At a seminar last year the Commissioner for Children Mr Laurie O'Reilly suggested that 
schools would increasingly be the conduit through which social services are distributed 
to needy students and their families. This possibility serves to emphasise the importance 
of the school as a community in its own right and as an organisational unit for support 
services. 

There are many parallels between the traditional regime of punishment as administered 
through adults' courts on the one hand, and discipline as administered in our schools, 
especially the use of suspensions and expUlsions to maintain discipline, on the other hand. 
Let me list some of them - admittedly in a generalised way: 

1. Professional people Uudges, lawyers and teachers) are in substantial control. In 
court most of the informed action is contained within a triangle marked out by 
the positions of judge, prosecution and defence counsel. In the case of schools 
the principal, Board of Trustees and the Ministry of Education perhaps comprise 
a similar triangle, although I accept that the Board includes community repre 
sentatives. 

2. Both the offender and the community of which s/he is part have very little say in 
the outcome. It is in large measure imposed by those in a position of power, rather 
than being a matter for negotiation. (Is it not extraordinary that the Board is not 
obliged to listen to the student? \Vhat does this say about the present model?) 

3. Rule- and ritual-based systems minimise the opportunity for change through the 
experience of shame and remorse (as distinct from public humiliation). 

4. "Rules rule". Punishment in the courts, and discipline in schools, are seen as fair 
if there are clear rules which have been followed in any given case. Justice is 
measured by procedures rather than outcomes. 

5. No real attempt is made to assess any wider responsibility for the offending behaviour. 

6. Little effort is made to ensure the offending will not be repeated by dealing with its 
causes. 



90 School Discipline and Students' Rights 

7. There has been a marked concentration on the rights of individuals without a balancing 
consideration of the rights (and responsibilities) of communities. 

8. Community resources that might produce a positive outcome are often ignored. 

As a result of these combined deficiencies in the traditional court model there is often no 
meaningful assumption of responsibility by anyone for putting right the wrong. I suspect 
the same is true in education. Instead an attitude of "out of sight, out of mind" can flourish. 
By taking the culprit out of the neighbourhood or school community (by imprisonment, 
or expulsion/suspension) we think we have removed the problem. In fact it has usually 
been simply relocated in time and place - and, in the process, it is often exacerbated. This 
is why it is not a matter of students' or defendants' "rights", but rather the protection of 
society itself. My concern is not that students need more rights, or more recognition of 
rights, but that the community is entitled to know that they are being educated and shaped 
as responsible members of society, and the community should be invited to be involved 
in that process. 

I am sure there will be some schools where these criticisms have little or no application 
- where the student, the family, the school community and the wider community work 
together to find a way to solve the problem constructively and not destructively, 
inclusively and not by making outcasts. But my point is that such happy places are not 
the product of the Education Act; they occur in spite of it, and haphazardly, and only 
because some individuals resolve to do it differently. 

Oiven that the parallels between the two contexts are considerable, is there a parallel 
solution for schools within the principles of restorative justice? It was a friend, an 
enlightened teacher oflaw (Associate Professor, Bernard Brown), who first suggested to 
me that the family group conference ["FOC"] process itself might be applied to 
suspensions and expulsions in schools. I maintain that he was absolutely right. First, for 
those not familiar with the FOC process, I must offer a brief outline. 

The FOC is attended by the young person, members of his family (in the wider sense), the 
victim, a youth advocate (if requested by the young person), a police officer (usually a 
member of the specialist Youth Aid division), a social worker (in certain cases only), and 
anyone else the family wish to be there: This last category could include a representative 
of a community organisation, eg drug addiction agency or community work sponsor 
potentially helpful to the young person. A Youth Justice Co-ordinator (an employee of 
the Department of SoCial Welfare) arranges the meeting and of course attends as well, in 
most cases facilitating the meeting. Where the young person has not been arrested, the 
FOC recommends whether the young person should be prosecuted and if not so 
recommended, how the matter should be dealt with, with a presumption in favour of 
diversion. All members of the FOC (including the young person) must agree as to the 
proposed diversionary programme, and its implementation is essentially consensual. 
Where the young person has been arrested the court must refer all matters not denied by 
the young person to an FOC which recommends to the court how the matter should be 
dealt with. Occasionally an FOC recommends a sanction to be imposed by the court. 
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Usually it puts forward a plan of action, eg apology, reparation (in money or work for 
victim), community work, curfew and/or undertaking to attend school or not to associate 
with co-offenders. The plan is supervised by the persons nominated in the plan, with the 
court usually being asked to adjourn proceedings, say for 3-4 months, to allow the plan 
to be implemented. 

You will see then that there are the three elements I mentioned earlier - community 
responsibility, a negotiated response, and the possibility of a healing process for all 
concerned. Far from being a "soft option" the FOC seeks to confront the young person 
with the reality of crime and its consequences especially for victims, and to make him! 
her accountable. But while punishment can play an important part in FOC plans, it is not 
the end object of the exercise - ultimately restorative justice seeks a "win-win" outcome, 
not the "win-lose" (sometimes "lose-lose"?) outcome of adversary models. 

Since suspensions and expulsions (like criminal prosecutions) are one particular mecha
nism for conflict resolution, my conclusion is that the principles of restorative justice can 
indeed be applied in schools. Here are some possibilities - some "what ifs": 

\Vhat if no suspension for more than three days or expUlsion was possible without 
first holding a school community conference ["SCC"]? (An exception might be 
made where time is needed to set up a SCC - say two or at the most three weeks -
and the student's presence at school in the meantime would be highly disruptive.) 

What if the conference comprised pupil and staff representatives (say two of each); the 
principal; another member of the Board of Trustees; the student and members ofhisor 
her family, including extended family; a Youth Advocate ( ie a specialist lawyer with 
experience in the Youth Court) or member of Youth Law Project or local Neighbourh ood 
Law Office; the local Youth Aid (police) officer, if the offending behaviour constitutes 
criminal behaviour or the young person has a Youth Court record; and one or more 
representatives of the local community both within and outside of the school- perhaps 
a drugs counsellor, kaumatua or cultural group leader, football coach or other persons 
who might have a relationship of respect and influence with the student? 

What if Youth Workers were entitled to attend SCCs? They have there own local 
networks and are establishing a national collective. I am told that they would be 
keen to be involved in sU(;h conferences. 

What if such a group was required to consider any relevant matters raised by the 
student, the stated need for removal from the school, the conduct giving rise to it, 
the responsibility for that conduct, and what might be done to remedy the problem 
- and then to draw up a plan to address those concerns? A good plan would involve 
some items for the school's benefit (eg non-violence pacts, attendance undertak
ings), some items for the student's benefit (eg assistance with learning difficulties, 
alcohol counselling, trial placement with basketball team or other desired recrea
tional group, undertakings by family to take more responsibility, or to cease harsh 
discipline eg beatings ), some items for the family's benefit ( eg support with after-
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school supervision, referral to church- or community-based counselling, or even 
inclusion in the school community), and some elements for the benefit of the 
community ( eg removal of graffiti, non-association with troublesome elements, 
surrendering keys of unwarranted and unlicensed motor vehicle). 

What if the position had to be reviewed after say two or three months by a recon
vened SCC which would then make a report and recommendation (which could 
include expulsion) to the Board of Trustees - perhaps with a statutory presumption 
in favour of the recommendation which the Board could reject only with the agree
ment of the Ministry? (Or perhaps not). 

• What if a principal could convene such a conference (ofhislher own initiative or at 
the request of others) even before reaching the point of possible suspension or ex
pUlsion, in order to deal with serious behavioural problems? 

What if each school established a Conflict Resolution Centre, where the SCC would 
meet but which would also be open for use by other members of the school com
munity who wanted to resolve disputes? The Foundation for Peace Studies has 
promoted a peer mediation programme Cool Schools now available in 500 New 
Zealand schools (and exported to three Australian States). A Youth Mediation 
Initiative is getting under way in Christchurch, to be based at the Youth Health 
Centre. A conflict resolution centre in each school would reinforce such attempts 
to encourage positive, non-violent outcomes to conflicts. Restorative justice is a 
sub-set of peace-making as well as of community building. Both aspects would be 
put to work in a Conflict Resolution Centre. 

What if we provided some sort of alternative education for those who had been 
suspended or expelled from two schools, with different curricula and teaching 

methods? 

One of the advantages of the FGC system, properly run, over the traditional court model 
is that it is more likely to Il).ake young persons accountable for their conduct, and families 
responsible for their youngsters. I would expect the same to be true for SCCs. Both 
parents and children can be confronted with the reality of the student's conduct and its 
effects on the school community. The student's own accountability should be emphasised. 
But if the trouble lies partly within the school- eg perceived injustice or victimisation -
then that can be raised and aired. If the trouble lies partly in the home, the plan devised 
by the conference can address that, and may even be able to organise some resources to 
assist the family. For example, the family may have no place for the student to do 
homework - a spare desk or table might be lent or given, either by the school or by other 
parents. Or parents working in the afternoons might need help to see that the student is 
home or to supervise homework. A good school network might be able to organise that. 
Plans containing practical remedial measures are more likely to be supervised in the 
community if the community has been involved in working out the plan. A school might 
want to encourage the involvement of its own community by having a pool of volunteers 
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that can be called upon for this purpose - not necessarily people still involved with the 
school, but they probably would be. 

A large part of the whole exercise is encouraging people to take ownership of the problem 
- to say, yes, we can do something about this, and we will. In order to feel that way they 
have to be consulted and involved in the decision making process, so that it is their 
decision that they are trying to make work. At an FOC all the affected parties have to agree 
or there is no outcome and it is decided by the court. Agreement is reached in about 90% 
of cases. Thus the police, the victim, the offender and his or her family all have a power 
of veto. No-one can force a plan on them. Consequently if a plan is agreed the young 
person and their family start with some sort of commitment to it. In the school context 
this could be true as well. 

If we are not prepared to act inclusively, to accentuate the positive, to build on the 
resources of the community in order to support embattled schools and families, to devise 
remedial plans and give them a chance to work, then either the problem is simply going 
to be passed on to the next school, or there is no next school. Then what has been the 
schools' problem becomes the business of the courts, and the police, and the prisons, and 
the next generation of victims. 

* District Court Judge and Youth Court Judge, Auckland District Court 
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Summary of the discussion following presentation 
of the papers at the Legal Research Foundation seminar 

on 19 March 1996 

Comments were made from the floor and from the panel (Messr John Grant, Principal of 
Tamaki College, John Hannan, an Auckland lawyer who acts for school boards, Ann 
Dunphy, Principal of Penrose High School, Claire Trainor of Youth Law Project and 
Marie Sullivan, New Zealand Children & Young Persons Service). 

Most of the discussion centred on the proposal to institute School Community Conferences 
[SCCs] for suspensions and expulsions. 

There was a strong plea from a number of people for extra resources to be able to handle 
the extra work involved. On the other hand it was accepted that there would be some 
compensating resource savings within the education system as a whole where the 
procedure is successful. Justice Robertson referred to the high cost of imprisonment as 
another balancing factor. 

Some schools are already applying an FGC-type process. Kaipara College has had 10 
already this year and are near the point of exhaustion. However nine of those have been 
successful. Ann Dunphy of Penrose High School agreed about the time demands but said 
they had been allocated a social worker as part of a pilot project and this had been 
invaluable. She referred to a grave social problem invol ving at -risk families in a situation 
of acute social breakdown. 

Sometimes the resources in the community are already over-stretched, as the Trustee 
from Kaipara College mentioned in relation to CADS (Community Alcohol and Drug 
Services). 

John Grant from Tamaki College, which has adopted this type of process, stated that the 
FGC approach was overwhelmingly better than any alternatives, but he raised two caveats 

(i) if the student's family is unwilling to confront the problem, it is unlikely to 
succeed; this is true in a small number of cases; and 
(ii) youth support services require urgent overhaul to deal with the highly frag
mented nature of those services. At present up to 10 agencies can be involved in 

the family support process. 

Mr Grant also pointed out, in relation to the time demands, that there is no necessity for 
Board members to be involved if there is no question of the student being put out of the 
school. Judge McElrea pointed out also that only one or two Board members are involved 
in his proposed SCCs. 

A speaker from New Lynn Primary School said that they did not regard suspension as an 
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option, but she asked why some police regard FGCs as a farce. Judge McElrea did not 
think these were likely to be Youth Aid police, ie those who actually attend FGCs, as they 
were very supportive of the process, and said that some front line officers did not seem 
to be aware of the ability of the Youth Court to convict and transfer repeat offenders into 
the District Court. 

For students who have been suspended indefinitely, it was suggested by a Community 
Law Office worker that an independent review panel would be beneficial. Mr Hannan 
commented that such students in his experience usually did not try to get back into the 
school that suspended them. 

Dr Harrison, in his address, had noted that the Act did not allow a Board to extend an 
indefinite suspension of a principal indefinitely - it must be for a defined period. (Some 
schools are apparently not complying with this requirement). Claire Trainor of Youth 
Law Office advised that the extensions she had dealt with were commonly until the 
student's 16th birthday. 

Another speaker supported the need for alternative education for at-risk young people, 
and stressed that publicity given to adverse Education Review Office reports did not take 
account of the narrow focus of their reviews. 

A Ministry spokesperson from Wellington (Mr Ken Rae) referred to a recent Ministry 
report to the Select Committee which raised issues of natural justice, the level of review, 
the conflicting roles of a principal, the implication in the term "suspend" that a student's 
tenure at the school would be resumed at some point, and the need in any future changes 
to recognise a right of the student to be heard and represented. 

There was discussion on the topic of questioning students and whether there was an 
obligation not to misuse their trust in teachers by gaining admissions to offending 
behaviour. Paul Rishworth advised that the courts in New Zealand had not considered 
the question whether a student in those circumstances was "detained", thus triggering the 
need for advice pursuant to the New Zealand Bill of Rights Act concerning the right to 
silence, but said that American authorities are to the effect that where the questions relate 
to the welfare of the school, there is no "detention". Mr Hannan felt it was arguable that 
where a young person was not told that the enquiries could result in a suspension or 
expulsion, the courts could hold that there was a breach of natural justice (applying a 
similar principle from employment law). Dr Harrison did not think that the courts would 
go that far. Another speaker pointed out that there was no obligation to involve the police 
even where criminal offending was admitted. 

On the school searches question, some panelists indicated general agreement with the 
view expressed in Paul Rishworth's paper. Claire Trainor of Youth Law Project 
disagreed. She advised that her view was that the Education Act conferred no powers for 
searches to be conducted in schools. 

In summing up the seminar, Justice Robertson noted that a theme running through the 
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papers and discussions had been "reasonableness". He observed that in dealing with 
issues, schools should ensure whenever possible that they do not act hastily. There will 
usually be room for, and much benefit in, careful consideration and, (if necessary), the 
taking of advice, before acting. 






