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When Government itself engages in business a first few might hold that the con
ventions of confidentiality which are accepted for private commerce should equally 
apply to publicly operated activity. Where the activity can be readily related to 
commercial practice, as in buying and selling, it appears reasonable that Govern
ment should "do and suffer", on behalf of its taxpayer-shareholders, no less confi
dentiality than does the private sector.! 

Introduction 
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It is almost 20 years since the Danks Committee delivered its report, "Towards Open 
Government". In that time New Zealand has changed significantly. The vocabulary of the 
'90s-internet, cappuccino, and powhiri-emphasises the extent of this change. Given 
these changes, the reform of state trading activity under the State-Owned Enterprises 
Act 1986 and changes in information technology and consumer behaviour it is timely to 
ask whether the Official Information Act should continue to apply to state enterprises. 
Does it, to use current corporate jargon, "add value"? 

State enterprise accountability 

The transformation of the public sector and the emergence of SOEs, CRIs, and CHEs 
reflect an effort to improve the performance of government trading activities. The state 
enterprise model is about accountability. An extensive framework is establi.shed under 
the Act with specific roles identified for Shareholding Ministers, the Boards of Directors, 
and Parliament. In reviewing this accountability framework Matthew Palmer observed: 
"It is true then that ministerial responsibility is narrowed in relation to SOEs. Yet the 
matters for which responsibility is lost concern commercial management; and the dis
tancing of those matters from political control is exactly the point of the SOE exercise!"2 

The difference between the state enterprise model and its government department herit
age was emphasised in early court decisions such as the judgment of Justice Greig in 
Wellington Regional Council v Post Office Bank Limited and Others (Unreported, High 
Court, Wellington, December 1987). In that case a decision to close 432 post offices 
throughout the country was described as: "Purely a management administrative decision. 
Whether 1 office, 31 offices or 432 are closed, that is a management decision." 

1 Towards Open Government: Committee on Official Information p 19. 
2 Matthew S. R. Palmer: The State-Owned Enterprises Act 1986: Accountability (1988) 18 

VUWLR 169. 
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feeling of partnership with the seller and the feeling that we are buying for the 
future. Anonymous, impersonal selling-the old style Kmart-is over ... There 
will be no forgiveness of huge mega corporations that hide behind huge and com
plicated corporate structures. Labels will become more important than ever before. 
We will want to know (like big brother) a biography of the product and the ethics of 
the maker. We will want to know the company's stand on the environment, how it 
regards animal testing, human rights, and other issues-rather than just a list of 
ingredients or a glimpse of an image. 4 
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This thirst for information about businesses is gaining momentum in New Zealand, par
ticularly as investigations such as the Wine Box Commission of Inquiry raised the spectre 
in the public mind of some form of business-led conspiracy. Organisations willing to 
share information about their policies and performance are more likely to be successful in 
this environment. 

The push to become more open affects not only the external dealings of companies with 
their customers but also the way in which they are structured. In fast-changing competi
tive markets the traditional concept of hierarchical structures with a small central group 
holding knowledge and power has been displaced in favour of organisational models in 
which information is distributed, people are empowered, structures are flexible and peo
ple are encouraged to think, debate and innovate for the future. 

There are therefore significant forces at work in the community which favour openness 
and a sharing of information. It is in this environment appropriate to ask whether the 
Official Information Act-which has undoubtedly supported a significant change in gov
ernment culture towards the sharing of information___:_continues to be necessary in areas 
of state trading activity which are subject to these wider economic and social forces. As 
John Ralston Saul argues in his book The Unconscious Civilisation, statutes such as the 
Official Information Act, which ostensibly promote access to information, can often be
come an effective barrier to the sharing of that information. He says: 

This raises an important question about the role of freedom of speech: We have a 
great deal of it. But if it has little practical effect in reality, then it is not really 
freedom of speech. Without utility, speech is just decorative. c' 

The corporatist structures have been remarkably successful in limiting this utility. 
The actions of the private sector are obscured in a world made increasingly opaque 
by the unending quantities of information-that is, of rhetoric and propaganda
which shower down on those outside the interest groups. As for the freedom of 
information or access to information laws, they have simply confirmed that all 
information is private unless specifically requested. Requests must be clearly de
fined and often cost money, with the result that information is stored in increasingly 
narrower and more specific categories. A request produces a fragment of informa
tion and only those citizens with the funds can engage in these frustrating fishing 
expeditions. 5 

While John Ralston Saul is speaking specifically about the Canadian and United States 
experience, there is in the writer's view some force in the comments that he makes. The 

4 Faith Popcorn: The Popcorn Report 1991, pp 76, 77 
5 John Ralston Saul: The Unconscious Civilization 1995, p 46. 
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mere fact that requests are made under statute encourages a legalistic approach to access 
issues. It results in lawyers becoming more involved in these issues than would otherwise 
be necessary or appropriate. While questions involving the interpretation of s 9(2) are 
fascinating from a legal perspective and can, on occasion, raise serious issues of wide 
public importance, the involvement oflawyers in the process may in some circumstances 
result in an academic approach being taken rather than one which is oriented to the 
market and customers. 

Although there will no doubt be many who question whether "enlightened self-interest" 
can ever deliver a truly open environment, there are a number of initiatives taken by New 
Zealand Post which in my view demonstrate the ability of market forces to deliver re
sponsible corporate behaviour. These include the decision to abolish the rural delivery 
fee and the decision to reduce the price of the standard letter service. Neither of these 
decisions make sense from a perspective that says the only objective of a business is to 
maximise short-term profit. If, however, your objective is "to be successful" then build
ing confidence and trust with key constituencies-particularly your current and prospec
tive customers-seems to us to be good business. Developing a more open corporate 
culture in which information-good and bad-is shared with employees and customers 
is simply another way of building that trust. This is not corporate philanthropy. Rather it 
is recognising that the longer-term future of businesses such as New Zealand Post de
pends on building and maintaining customer confidence. We will not be able to do that if 
we try to hide behind the walls of secrecy, hierarchy and monopoly. 

There is one other element of John Ralston Saul's comments which must be considered 
by policy makers reviewing the Official Information Act. That is how we get more people 
actively involved in public policy debates. This is a real and urgent question if we are to 
avoid the allegations of "conspiracy" and "elitism" which are so often levelled at the 
process of public policy formulation. Certainly our experience in encouraging discussion 
over the reform of postal services or the future of the state enterprise model suggests that 
the topic is insufficiently "racy" for most of the broadcast media. This in the end is the 
real challenge for those seeking to develop a more participative democracy. Providing a 
framework for access to information is at best only half the battle. The real challenge is to 
then communicate that information in a manner which engages the hearts and minds of 
the people so that they can become involved in determining the significant issues which 
face us as a nation. 
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