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·yhe- mental ·health law . 
reform process, commenced in 

. , 1983 in the wake of the report of 
the Oakley C::mp.mittee of Inquiry, has 
at last delivered new legisl?-tion 
governing the process of committal, to 
come into force on 1 November. This 
article reviews the major changes in the 
law· and highlights a number of 
outstanding issues. The Act should be 
understood within a wider legislative 
context, agctjn_st a backdn;>p ofhqspital 
closures and 'chan~ing practice in 
psychiatry. The Criminal Justice Act 
1985 made significant·c]:i.anges to the 
law concerning mentally disordered 
o~fenders.• The Pr9tedion of Pe_rsonal 
and Property Rights Act 1988 reworked 
the law concerning disabled persons' 

-property administration and gave the 
Family Court new ·powers over the 
personal lives of disabled adults~ , 
including the powerto appoint welfare 
guardians. Now this 1992 Act 
substantially revises the 'civil' side of 
mental health law. All this mnst be 
integrated with la_w governing the new 
structure of health administration and 
with the -legislation establishing the 
office of the Health Commissioher. 

In many ways the new Act is catching 
up with trends in psychiatric practice 
that are well estabJished, particularly 
the movement from· institutional care 
to treatment 'in the community, 
punctuated by short periods of in
patient admission. The development 
of the multi-disciplinary team as. the 
treatment provider is now reflected in 
the law. There is evidence that the need 
for greater, respect for psychiatric 
patients' rights, identified in a series of 
recent inquiries, has been recognised; 
and the Act goes some distance towards 
acknowledging the widespr.ead 
coneerns within the Maori community 
regarding institutional psychiatric 
practices. In assessing the new law one 
must also keep in mind the extent of the 
ban on civil suits for medical negligence, 
theproblems patients face in obtaining 
legal advice, the chronic underfl!Ilding 
of mental health services ahd trends 
towards deregulation and privatisation 
of health care. 

The new Mental Health Act's 
provisi,ms 

The Act is a reworking of the· present 
law- governing compulsory admission 
and treatment, patients' rights, review 
processes, an,d the legal infrastructure 
of compulsory psychiatry. It is g 
compromise between competing 
demands -for rapid access to treatment 
in genuine emergencies, adherence to 
fairer procedures in mental health 
proceedings and protection of the 
public from'dangerous' people. The 
Act incorporates a number of changes 
introduced in other countries. So we 
see the establishment of Review 
Tribunals, a statement of patients' rights 
and a beefed-up grievance mechanism, 
some limits on treatment without 
consent and · the establishment of a 
staggered approach to committal, 
permitting early discharge and rapid 
transfer from hospital to community. 
All powers under the Act must be 
exercised with 'proper respect' for the 
cultural identity, personal beliefs and 
family ti~s of the patient. And the law 
itself is 'deinstitutionalised'. A patient 
may be assessed or treated at any 
spec!fiea place, which need not be a 
·hospital.· The administrative functions 
of superintendents are shifted to 
regional,administrators and responsible 
clinicians, who need not be doctors. In 
future any hospital may treat patients 
under comp~lsory or?ers. 

The definition of 'Mental Disorder' 
The Act contains a new I two-part 
definition of 'mental disorder', 
rendering a person subject to control. 
'Mental disorder' means (s.2) -

'anabnormalstateofmind(whether 
of a continuous or an intermittent 
nature) characterised by delusions, 
or by disorders of mood or 
perception or volition or cognition, 
of such a degree that it -

a) poses a serious danger to the 
health or safety of that person or of 
others; or 

b) seriously diminishes the capacity 
of that person to take care of himself 
or herself.' 
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The definition is linked to rules in s.4, 
prohibiting the use of compulsory 
powers over a person 'by reason only 
bf' their political, ,religious or cultural 
·beliefs, sexual preferences, criminal or 
delinquent behaviour, substance abuse, 
or intellectual handicap. This last 
exclusion is of particular significance 
and rais_es difficult questions about 
the fate of intellectually handicapped 
minor offenders. 

' Doctors yvriting initial medical 
certificates and Police- exercising 
powers of arrest need now only be 
satisfied that there are reasonable 
grounds for believing that the 
propos,ed patient is (or 'may be') 
mentally disordered, not simply 'is 
mentally disordered' as required under 
current law. This may lower the 
committal threshold and should go 
some distance to meeting the 
complaints of families that it is too 
difficult to have a patient certifo;d at 
present. Certainly, initial certification 
will be no more difficult to obtain. 

Duly authorised officers 

Part III provides for the appbintment 
by all, health authorities .of 'duly 
authorised officers', who will be 
experienced mental health 
professionals. They will perform crucial 

.new functions · as 'brokers' of 
compulsory psychiatric treatment, 
particularly in facilitating arrest and 
certification at the time of committal or 
recall to hospital, partly relieving the 
Police of these tasks. They 'will ·also 
have the duty of assisting and advising 
families and caregivers. 

Compulsory admission and 
assessment 

The new, time-limited steps in the 
compulsory admission process are set 
out in the table. These resemble 
procedures followed under s.19 of the 
1969 Act. They will cover all patients 
admitted under compulsory powers. 
The patient will undergo initial 
examination by two doctors (one of 
whom should be a psychiatrist) iind 
will then enter a period of about a 
month's assessment which concludes 
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New roles for District Inspectors and 
Official Visitors 

The Act places hew responsibilities on 
District In~pe'c:tors, who come to 
resemble patients' advocates, although 
most of their responsibilities may be 
delegated to their Deputies or Official 
Visitors. They have numerous 
responsibilities in the review process; 
eg to decide in every case whether to 
appear before the Court at the hearing 
of a CTO application. They also retain 
their current roles re complaints, 
inquiries, inspections, patients' rights 
etc. This sounds like a full-time 
occupation. Official Visitors have 
similar functions. Further duties may 
be specified by regulations: 

Special patients 

The Act makes few changes to the law 
governing special patients who enter 
hospital from prison or via orders under 
the Criminal Justice Act. Upon 
admission they are to be assessed and 
treated as if they were placed under 
CTO in the usual way. Review 
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Tribunals will now review special 
patients and offer advice but the 
ultimateiate of many special patients is 

· to remain Jn political hands, through 
the unchanged powers of the Attorney-
General and Minister of Health over 
recla~sification and discharge. 

· Some. outstanding issues 

Let me conclude' this review of the Act 
by pointing to a number ofissues which 
may give rise to controversy: 

* The duration and breadth of the 
authority to treat a patient without 
consent provided by an 
independent psychiatrist's second 
opinion 

* The independence of those giving 
second opinions , 

* The balancing of cultural rights 
against compulsory treatment 
powers 

* The extent of family consultation 
required to give 'proper respect' to 
the importance of family ties 
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* The adequacy of the resourcing of 
Review Tribunals 

* The appointment of non-doctors as 
responsible clinicians 

* The extent of the legal obligations 
upon health authoriµes to give effect 
to recommendations designed to 
uphold patients' rights. 

While areas of potential dispute clearly 
remain and teething problems are 
inevitable, the new Ad is, in my view, 
a significant advance on the Mental 
Health Act 1969. Having spent nine 
years in the pipeline, one would 
certainly hope it was! 

See J. Dawson 'Community Treatment 
Orders' (1991) 7 Otago LR 410 

Cf Commissioner of Police v 
Ombudsman [1988] lNZLR 385 




