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During 1993, Ron Paterson, Senior 
Lecturer in Law at Auckland 

University, spent some time as Visiting 
Professor at Case Western University, 
Cleveland, Ohio, USA. He was based at 

the Center for Biomedical Ethics in the 
Medical School, and taught a seminar on 
'AIDS and the Law' in the Law School. 

He offers here some reflections on his time 
in America. 

AIDS contrasts 
It is perhaps a reflection of the curious 
nature of academic life that a New 
Zealander should go. to the United 
States to teach a course on "AIDS and 
the Law". The NZ epidemic has been 
much smaller in scale than in the US: 
as at Mar<!h 31, 1993, 373 people had 
been notified to NZ health officials as 
havingAIDS,comparedwiththel,175 
AIDS cases reported for greater 
Cleveland alone (population 2.2 mill.) 
by the same date. There are also 
significant differences i.n the 
epidemiology of the disease: in the 
US, black and Hispanic Americans 
now account for 46% of AIDS cases, 
and the much higher prevalence of 
injection d'rug use in these 
communities is fuelling the spread of 
HIV: TherecentlydisbandedNational 
Commission on AIDS has identified 
racial inequality and poverty as major 
barriers in the fight against AIDS. 
Attitudinal differences between the 
two countries are also significant: the 
II f II hJ . sa er sex message seems to ave 
been more effectively communicated 
to the NZ public (although sex is the 
pervading message in much US 
advertising and eI\tertainment, there 
is a surprising degree of reticence 
about sex education) and a needle and 
syringe exchange programme would 
_be unacceptable to the US public and 
its elected representatives (because it 
would be seen to run counter to the 
"war on drugs"). 

One noteworthy development in the 
response to the epidemic in the United 
States - likely to be reflected in future 
laws - is what Columbia University 
Professor Ron Bayer has called "an 
end to HIV exceptionalism". Many 

. public health policy1llakers are 

arguing that differential policies for 
· AIDS are no longer justified and that 
HIV (and not just AIDS) should be a 
reportable condition, that partner 
notification programmet, should be 

-implemented, and that ta,rgeted 
populations (egpregnantwomen and 
newborns) should be routinely 
screened for HIV. AIDS policy in
New Zealand continues to reflect an 
exceptionalist perspective,. but this 
may change in coming years, 
especially now that effective privacy 
and human rights legislation is in 
place. 

My own interests have focused on. 
how traditional concepts of doctor
patient confidentiality and informed 
consent apply' in the HIV/ AIDS 
context. The groups most affected by 
the AIDS epidemic - men whovhave 
sexwithmen, and injecting drug users 
- are a1ready members of stigmatized 
groups in society. 

An HIV-positive test result may, if 
leaked, lead to a double dose of 

, discrimination. Yet these persons, 
with their heightened risk of 
contracting the virus, need to be 
encouraged to come forward for 
testing and counselling if the spread 
of the virus is to be checked. Against 
this background, the assurance of strict 
confidentiality of test results and the 
provision of anonymous test sites 
assumes importance for good public 
health reasons; .so too does the need 
for anti-discrimination laws to protect 
persons whose HIV status is leaked. 

The limits of confidentiality of HIV
related information have been widely 
debated. Are doctors free to pass that 
information onto other health care 
professionals? A South African court 
has ruled 'no' (McGearyv Kruger, 1993). 
In keeping with a policy of universal 
precautions -whereby all patients are 
assumed to be infectious - disclosure 
should be limited to situations where 
it is necessary for the effective 
treatment of a particular patient. The 
Ohio legislature has authorised 
disclosure to health care providers 
participating in the diagnosis, care, or 
treatment ofthe patient where there is 
a "medical need to know". What if a 
sexual partner is unknowingly at risk 
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. of HIV infection from a patient who 
refuses to disclose his HIV-positive 
status? Does a doctor have a duty to 
warn the third party, analogous to the 
common law duty of a psychiatrist to 
warn. a foreseeable victim of a 
dangerous patient? (see Tarasoff v 
Regents of the University of California. 
1976). Many states, including Ohio, 
have authorised disclosure to sexual 
partners ofHIV-po.sitive patients, and 
most scholars agree· that, in certain 
circumstances, courts would go 
further and find a duty to warn. 

Concerns about HIV transmission in 
health care settings have raised 
another group of issues centred 
. around informed consent. Early in 
the epidemic, there were numerous 
calls for mandatory testing of patients 
prior to surgery. As one provocatively 
captioned article by an Australian 
surgeon put it, "Do patients have a 
right to infect their doctor?" But once 
hospitals adopted universal 
precautions policies, the debate shifted 
to cases where a health care worker is 
stuck by a needle and the patient 
declines to take anHIV test to put the 
injured worker's mind at rest. Ethical 
and legal opinion is divided as to 
whether the patient should simply be 
as.sumed to be HIV-positive or 
whetherasampleofthepatient'sblood 
may be tested without consent. In 
Ohio,involuntarytestingispermitted 
in cases of" significant exposure to the 
bcdy fluids" of a patient who refuses 
to consent to testing.) 

The revelation, in 1990, that Kimberly 
Bergalis had been infected with HIV 
during oral surgery performed by 
Elorida dentist David Acer, and the 
subsequent discovery that five other 
patients were infected with Acer's 
strain of HIV, shifted the focus of 
public debate to HIV-infected health 
professionals. Has a patient given 
fully informed consent to surgery if 
she has not been told in a,dvance that 
her surgeon is HIV-positive? 
Although no case of doctor-to-patient 
HIV transmission has yet been 
discovered, four cases of patient-to
patient transmission in a surgical 
setting have recently been confirmed 
in Sydney and lawsuits are pending . 
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