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,JJI,., Consumers' .1~1gnts (,' the Cc-ne ) 
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has 'the 1.'ights i:n this r.::od.e\ z;.nd. that 
provide,·sshall be' sub1ectto r:he dul1es 
c,::mtained fr, this Cocl-c:' i ree, J.). 
I-I.:Yvve...,Iier)' thi:~ rt=ode provides no 
:lrH:lica.tior1. of th_,c; :consequeru.:es ·vd:'dch 
can. ensl1e irc)n[1 a breach of its 

- p:rovis:lor:ts. To·ir.!etern1ine thes~:\, it is 
nec12ssu.:r·v b:::i e),:a:rnine the J-IeaHh and 
D1isab1ility <2ornrni:ssio:ner i'1.ct 19(·;)4 
(···rche J\.-ct'). 

t~°'2·ver.;;1l .points car1 be rJ1ch::le at the 
outset ()ne is that a T,)Itr=1:id.er cannot 
be 1:.irosecuted. for a breach of the <=·-Dde. 
i 11.n;;_J,th.~:t is that there is no gene:ral 
right l:o cfamag'2s for a breach of the 
(~~ode:. H i:3 o:;:Uy· in e-i,e circu.n1st;:::n.ces 
sp,ecifi.ed in the }:;,_ct th.at a 
may be required to pay d;;,nages if the 
Code is bre~ched. A third p,oint is 
thai:, in the ca:J.'i: of a registered h,,~2,ll:r: 
proi1cssio11;;d, bi."ea.ch of the Code vvill 
nt,t a1rlc11-r~ath:all:;r gi,,re rise to a findirig 
·of pmfessional misconduct,, or of an> 
other discip:im,ry uffonce. 

The _::\_ct provi1~les for t}1e in"lestigation 
of ccmplain~s b? tbE C·J~mnissionc:r 
(s2-B). I-I,:.rvves:/ 1,2-rr the fact that, 
foJlrywin.g this i•r1estig2"t'or,, the 
C'.i::Jffnrdssioner is of the opinion that a 
('.{)nsu1n,er/s !ights ha-,1,e been 
infrir~ged, -lJiD not fJI it~>2lt e:.."~tiHe the 
consuz-n.er to 0nv of !he 
rer.ned_·J_:2:s, The stia-tuto:;:·y ren:1._ediies are 
Etva.Hable oniy :irl the cc,urse of 
pro,022 1Jings befcre the C~'.o:t1lplaints 
R,2vie~/,,r TriburiaL 

H is not possible to 'le:2p-fr0g' t::°1E 

C'.01.TJ.rnissioner and sirnJpiy seek a 
,ernedy fro111. the 1::::omp\aints l?e•;i".2-vv 
TJribuna'.,: the TrfocmaJ may only deal 
with a complaint if it has c:lread3i been 
the subject ,:if an investigation nndec 
the P,cl (see e50(1 l). This articl:~ ·Nill 
therefore dea1 fr,st"with investi;;:ationc, 

U:1e c:0111.rrd.ssioner a:nd then v1ith 
pn:,,ceecling:, before the Trilcu:1al. 

l\r•Jli/ESTJGA'].")iOI',IS BY T'JEIE 
HIEi~JL TH .AI' JD DISABlUTY 
ct:)J\,,i;vn:ss FJII'rnR 

The Act provi.dcs thctt ?lll}' J>ersor, 1;-1ay 

rnake a ,eo1rtplaint,. a:legin:3:: that a 
pr(y:.rider,.s co:ncluct is ir:1 bre_ach of the 
Code (,31). Tb2 o:1mplaint may be 
111-c~de cTally GT in ~11vrHing/ and either 
to an,advocat,~~ 1Jr to the iCornn1issiorter 
(ss'.H-32). 

If a compld:1: aileging a breach or the 
Code is fftade directly to an advocate 
- as many will be - the cmnplaint must 
be referret1 to the Corn:rnifs~i.orter if thE. 
adV(JCate is tin.able to resolve thre 
lTta tter (s31J). ~3uch c'- ccrnplain!: vvill 
thf-;n b-e treated as if it had been .rnade 
dil'eclly io ,be Commissk;ner (s34 (.c)). 

One of ~lte functions cif the 
Conlrnissior:e.r Tes to insJe:sU,gate 
COTLduct ~,vhich is,. err 1i1vhich appeaxs to 
th2 C:on1Iitissioner to lJ,:=,. in breach of 
tb,2 Code cssH(l )(e), ?,5(1)). These: 
i:'-T,.restig,itic1:::.-ts vv:U: ri2suli fror:n. 
complaints received b:, t.'.:,e 
C'.or.nrnission~r by th.e ;cot1-te3 ah\~ady 
3pedHed or followi,,g notification or 
the· c=o!Ti.IniSs:io:rter 1.-1rtcler a heaHh 
registrc:'.tion -.?::nactn1e11t (:::33). 
I-Iovvev,er,, investigatir)~ ... ~ cz::1.n ,3.Iso be.' 
C(r111.r112nceid on the Corn.rnissione:tlB 
ovv-r1 inici£:J:ive (s3.'.5(2)), 

On recei?in3 a c.iJrnplaii,t, the 
c:on1:cniss:i.c.:n12.,1 rnay proceecl 
i1nmediat 1eiy bJ investiga~e it. 
J-J.o0N2VR:·,, in the case oi cornplainis 
tJ.1.at ha'iiJ"e not con1e to t!:1-.e 
c:ornr::tissioneI by 1,;\1ay 0£ an ad-vacate 
(s3s1),. ihe Conur,ission2r is likely to 
rnake frec:uen.t ·u .. se of the. rio\A..re:r to 
ref:2r th.e C·;·IIlJ.Jlaint bJ an acl,;ocah21 fJ:r 
thi-2 purpose 0£ resolvi:ng the corn plaint 
by agi·,2en1ent betv,1een th.e :p.2.n"ti,?s 

concer:iled (ss.36(l){b);,42). Thia pcrv;er 
to l'ef,,::r rr1at_ters t0 ;3.n a.d.a;/fJcate, to seek 
agrc,~m2nl bet,.,,,,-2,2n the pa:d:ie:;:,. may 

:~~~:~~t;:~~~;,':~~ ,,~~};~~~:::~:ti!~~'t~~-: 
•1/vlU also be cases vt1hi2re the 
f=cn11n1issi,c,ner ·i,v-H2 rnake nse c,f the 
pc,v:i,er to caU a conf,:?r2nce of the parties 
concerned., in a.r,_·endeavour to resol"ve 
tl1.e JTi2lt2:r by agreerne1.1.t (s.61). 

The c:or;,micssior10r is n::,t required co 
t2.ke z,ccion on every complaint 
(s36(1)(c)). The .Pict per:i.nits the 
f:orninitt'..JJJHi:-r -·t() decide to take nc, 
c .. ctioTL :(oz no furth:2r actio,n..) vvhere the 
c:-::nnrttissioner is of the opinin,-, tha~ 
one of the specified grounds is present, 
The five grounr.:1s ind11d2 cases ',A-Th.ere 
the suhject-maHer· of the complaint. i:; 
trivial,. ·the complalnt ls not made i1l 

go0a faith, too long a time e:apsed 
l)ef()re the corn.plaint 1tvas rnade, r,r 
the:-e :s an adeqm,te rem2dy or right 
of appe"'.l (see s37(1;,), 

Irl a,dcH.Ho:n. to this povl;.::r tc~ ciecic{e not 
to investigate a cc1np·}aint_. t}ta.e 
C~:;::,rnr.cdss:1.on.er 2dso. has a (J..is.cretio::1 to 
i:ake n,o, .curther c1ction on"'· co,:nplaint 
i(.. in the co1rrse o:f the in,Iestiga.Uon., it 
"ppears to the Comrn.i.sslone;: th2,t 
icu.rther J.nT,1estigation is unn.ecessary 
or und.\2:sir.alJlte (s37(2)). 

Ii, fr1llowing 2a1 in vestige, tion, 1he 
Corrnrdssio:n.Eir is of the c,pinion that 
i·he prn'1ider'c, ~cn:1du;:t v,a~ i,1 bn:::c:,ch 
c_f thle '=ode,, tL,e f.=on1.rnissione:t is 
au th.ori.sed to :;na.ke :!~eports and 
remmm':?ndatlons (s45(2)-(c), and see 
alsoss46, 48). Tl,eCommis:c::onecmay 
o I.so eump:aii1 'ro a health professional. 
bc-'dy, or assist sorneotie els,·:2 to :do SD 

(.s4:5(cl)-(e)). The Co:o:i.rnjss!oner rnay 
also ref"'r the m2J:t2r to the Direci:or of 
Proceedings (s4[:(f,),. so the Din~c~o, of 
Proceedir!1gs can ci~~cich~ vvhether to 
institute proceedings before the 
C'.01np1aird:s R.e·vi·eV/ Tribunal,_. vvhether 
to ins.i:itu:te GI particip,8.t1'.~ in 
dis.ciplir:.q.ry 1?roc2edings, or ,1vheq"'i.er 
trJ take no :fur~her action (s49('l)(a)):. 

In deciding cihout these .mal:ter::;, the 
C:freci.;::,r of P;coceedings i,s to h2,ve 
regard t,o the vvisiles (.J:: the 



the o:ffice E.n.1,,J. pli1A:tt::rs c·f the: [)ir\::ctor 
ss.l.'.:\, 1!7r 

BEF()llE 
TBJ:'. C(J;)\1PLAIJ',,J'I'S REVTE'i-',J 
TRTf'./. liN-A.L 

The Act 

11:c1.less 
Tribuna.l 

C'odeh.fls 
·vvhich tkLe Tril-:,u_nal 1Ttusi 

deiernTLne it:~HdL 

If a 1r1atter hBLS C"een resolT1red under 
the ii.ct ·0 "·····~"~"'"'-,- between the 

been an 
term of the <1f;P,!e111,2nt-

nffime - •c ren if the Dlnc:ctc,r of 

th,z1t 1vhcrE: 9. person :has s-1J.ffered 
the InP:0re> 01r ,--, 

of the l~!_ccident R.ehabHitcfion an1J 

Code. 

b1reacbi(;s of th.e C~(11de 
rec.uh in 

ha\'e not been ,:1ble to rec 1,:vver 

Thi2; Heal:th and 
C'.o:::.1r11_rn)Lssicner J\.ct rnaintalns this 
c;J-:0'1-1i1I,n1·vbar. II; 


