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ing a recommendatjon that discipli
nary proceedings be taken against the 
surgeon (s45 HDC Act). 

She may also refer the matter to the 
Director of Proceedings, who has the 
power to decide whether to institute 
proceedings before the Complaints 
Tribunal, or before any other tribunal, 
such as the Medical Disciplinary Tri
bunal, or even before a court of law. 
In making this decision the Director 
may have regard to the wishes of the 
patient. The Director must also· give 
the surgeon the opportunity to be 
heard before instituting any proceed
ings (s49 HDC Act). 

If the case comes be{ore the Com
plaints Tribunal, it will determine 
whether the surgeon has acted in 
breach of the Code of Rights, in which 
case it may grant one or more of the 
remedies listed in section .Q4 of the 
HDC-Act. These remedies include a 
declaration that the defendant has 
breached the Code, an award of dam
ages to the patient, an _order that the 
defendant perform acts to redress the 
loss or damage suffered and any other 
relief the Tribunal thinks fit. .The Tri

. bunal also has the power to make an 
award of costs against the defendant. 

In this particular case the Tribunalwill 
not be able to award compensatory 
damages, because the breach is a 
medical misadventure which is cov
ered by the ARCI Act (s52(2.)); and any 
compensation will be determined in 
accordance with the provisions of that 
Act. But the patient may receive pu
nitive damages if the Tribunal finds 
the actions of the surgeon to be 'in fla
grant disregard' of the rights of the 
patient (s57(1)(d)). As the Complaints 
Tribunal has yet to hear a complaint 
in regard to the Code of Rights, it is 
unclear when a patient's rights will be 
held to have been flagrantly disre
garded so as to warrant' punishing the 
service provider. But it is quite possi
ble that this is such a case. 

Medical Practitioners Act 1995 

This may still not be the end of the 
matter for the surgeon. Disciplinary 
proceedings may also be instituted 
against the surgeon in accordance 
with the provisions of the 1995 Medi
cal Practitioners Act. The case can 
come before the Medical Disciplinary 
Tribunal either through the Medical 
Council or through the Director of Pro
ceedings. If the Medical Council takes 
the initiative, it will set up a Com
plaints Assessment Committee to 

determine whether the case should be 
considered by the Medical Practition
ers Disciplinary Tribunal (s93 MPA). 
This Committee has the power to lay 
a charge and prosecute the case before 
the Tribunal. ,If the Director of Pro
ceedings decides to Tay a charge he or 
she will prosecute the case before the 

-Tribunal. 

In the circumstances of this case the 
surgeon is likely to be charged with 
disgraceful conduct in a professional 
respect or with conduct unbecoming 
a medical practitioner (s109 MPA). If 
found guilty of the first charge the suf
·geon may be removed from the regis
ter. On the.second charge the surgeon 
can at most incur a fine of up to 
$20,000. She may also be suspepded 
or 9rdered to practise un.der supervi
sion (sll0 MPA). 

Civil liability 

While the above proceedings are the 
most likely ones to be instituted 
against the surgeon, Mr Chappell may 
wish to take civil action against the 
surgeon, either in addition or as an al
ternative to the.complaints processes 
under the HDC Act and the MP A Act. · 
However, as the injury which Mr 
Chappell has suffered is covered by . 
the ARCI Act, any civil claim will 
again be limited_ to punitive damages. · 
The availability' of such damages in 
cases such as this one was recently con
firmed by Justice Tipping in McLaren 
Transport Ltd V Somerville (High Court 
Dunedin, 13 August 1996). His Hon
our held that punitive damages may 
be awarded 'if, but only if, the level of 
negligence is so high that it amounts 
to an outragous and flagrant disregard 
for the Plaintiff's safety meriting con
demnation and punismnent'. 

The words used by Justice Tipping are 
similar to the requirements for puni
tive damages in the HDC Act. So it may 
be assumed that it will make little dif
ference in which forum these damages 
are claimed. As the proceedings of the 
Complaints Tribunal are likely to be 
less formal and cheaper than any case 
before the District Court or High Court, 
a civil claim seems an unattractive op
tion for the. patient to pursue. 

Criminal liability 

It may be of greater concern to the sur
geon that she may face criminal 
charges. Her failure to use reasonable 
care and skill in performing the op
eration may warrant a charge of injur
ing by unlawful act (s190 Crimes Act). 

• 

A conviction on this charge depends 
on the degree of negligence required 
for the crime. At the time of writing 
this commentary ordinary negligence 
was sufficient for a conviction, but it 
seems likely that the Crimes Act will 
be amended to require a higher stand
ard of care. The Bill which is currently 
before Parliame11t requires a maf or 
departure from the standard of care 
expected of a reasonable person in 
those circumstances (s150A Crimes 
Amendment Bill No 5 of 1996). While 
there can be tittle doubt that the sur
geon would be guilty on the ordinary 
standard of negligence her breach may 
be sufficiently serious to justify a con
viction on the higher standard of care. 

If Mr Chappell dies within a year and 
a day of the operation, the surgeon 
may even ·be charged with criminal 
manslaughter for failing to use reason
able care and skill in performing the 
operation (s155 Crimes Act). The time 
of death is.crucial for a manslaughter 
charge. S162. of the Crimes Act will 
relieve the surgeon from criminal re
sponsibility for Mr Chappell's death 
if he does not die within a year and a 
day of the operation, as the death will 
be too remote from the alleged·cause. 

Conclusion 

. The legal consequences ou:tlined 
above paint a grim picture for the'sur
geon. No doubt she is already suffer
ing enormously for her mistake, even 
if none of tqese complaints and 
charges are brought against her. She 
is unlikely ever to make this mistake 
again, nor is she likely ever to forget. 
But society demands some form of 
public accountability for errors such 
as these, particularly when the result 
is so disastrous for the patient. 

Commentary Two 

Professor John Morton 

Christchurch School of Clinical Medicine 

What should the surgeon do? 

0 n the brief evidence given, the 
surgeon has made an honest er

ror, which will have far-reaching and 
serious consequences for Henry 
Chappell, the surgeon, the institution 
and many associated persons. 

Accidents of this nature occur in all 
human ac.tivity and are not, in them
selves, evidence of moral error. The 
surgeon can best demonstrate her 
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