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Introduction

I recently received a letter from an
obstetrician who asked me what a

midwife should do when faced with

a woman who, despite significant ob-
stetric risk factors, wants to birth at
home against medical and midwifery
advice. it was not a new question, but
this obstetrician was unique in my
experience, in that he would not au-
tomatically condemn the midwife as
reckless if she opted to continue to
provide care for that family. This was
a welcome change from the usual ob-
stetric demand in these rare cases, that
midwives should abandon such
women, in the hope that they will then
be forced to come into hospital. This
latter response always appears prem-
ised on two assumptions:

1. The midwife is acting irresponsibly‘
or recklessly and endangering the
life of the mother and baby by con-
tinuing to provide care at home and
should not do so; and

2. The woman and her family are act-
ing irrationally, irresponsibly and
recklessly, endangering the woman
and their baby by not going into
hospital and submitting to the care
of an obstetric tearn or specialist.

Inmy experience the sitpation is rarely
that simple and such decisions are not
made with reckless disregard for the
wellbeing of either mother or baby.
What does arise when a family acts
against advice is an ethical dilemma for
the midwife who, whilst understand-
ing that significant risk factors are
present, needs to determine what her
ongoing involvement should be. In
such a situation the midwife’s options
are either to withdraw from providing
care for that family or continue in the
midwifery partnership in the face of
considerable disapproval and probable
sanction should anything go wrong,

This article will consider the midwife
as a maternal/foetal advocate, the
wider context of such family decision
making when there is a high risk preg-
nancy, and will attempt to determine

if legal or ethical considerations are of
assistance to practitioners who are
faced with such scenarios.

The Midwife as Maternal /
Foetal Advocate

The changes in the New Zealand ma-
ternity system and the growing num-
bers of women choosing home birth
and opting for midwifery caregivers,
suggest that situations of maternal/
medical/ midwifery conflict will be-

come more common, It is likely that -

there will be increasing debate on the
morality of the decision making of
women and their families who do not
agree with medical or midwifery as-
sessment of risk or who choose not to
act on professional advice, The practi-
toners who opt to provide care for such
families may find themselves in an ethi-
cal dilemma as they wrestle with their
responsibilities to the woman, her fam-
ily and their unbom child.

The midwifery profession works in
parinership with women and accepts
the woman's right to make informed
decisions about her pregnancy, her
birthing experience and her place of
birth.! Increasing numbers of women
and families chose to birth at home.
Despite the very safe history of
homebirth in New Zealand, it is not an
option that is widely supported by ei-
ther the obstetric or paediatric fraterni-
ties, who see women as unnecessarily
removing themselves and their babies
from the “safety’ sphere of the hospital.
Midwives are seen as encouraging that
move. The criticism of families choos-
ing home birth ranges from mild unease
to an outright moral condemnation and
exclamations thatsuch women are more
interested in their own experience than
their child’s wellbeing.?

All midwives see themselves as advo-
cates for the baby as well as the mother
and they are trained to detect devia-
tion from normal pregnancy. They also
have a professional obligation to rec-
ommend and attempt to arrange re-
ferral to a specialist if significant risk
factors develop or if pregnancy or

birth becomes abnormal.* The mid-
wife has legal and ethical obligations,
as does any doctor involved, to con-
form to the doctrine of informed con-
sent and to ensure that the family un-
derstands the ramifications of any
risks and benefits associated with their
choices. Midwives view an expectant
mother as part of a family and recog-
nise that decision making about preg-
nancy and birth is reflective of that
family unit and not solely the view of
the woman. Decision making is seen
as a process which occurs within a
cuitural, social, religious, economic
and psychological framework which
might be quite different from that of
the midwife. Despite these differences
midwives trust parents as wanting the
best outcomes for both themselves
and their baby.

In the vast majority of cases women
will heed the advice of their midwife
and accept any consultation or inter-

vention that the midwife considers to .

he warranted. Occasionally a woman
may not agree with that recommen-
dation and may instead stand on her
legal rights and the principle of au-
tonomy, or decide as a result of
strongly and sincerely held values,
experience or knowledge that she does
not want to follow the midwife's or
doctor’s advice. Let us then first con-
sider the legal position of a woman
who, despite significant risk factors,
refuses to accede to midwifery or
medical referral, recommendations or
intervention and consider whether the
law provides any guidance to the
practitioner.

Choices Against Advice and
Resultant Dilemmas

a) The Law and Human Rights

The various Accident Compensation
statutes have hindered the develop-
ment of New Zealand common law in
the area of maternal and foetal rights.
Statute law has been more definitive
and Parliament hag enacted two stat-
utes in particular which evidence a
strong intention to give effect to con-

e

&%



sumer rights. These statutes provide
a strong legal foundation upon which
a person can refuse medical interven-
tion or treatment. In the Health and
Disability Commissioner’s Act 1994 and
its Code of Heglth and Disabilify Serv-
ices Consumers Rights, rights to privacy,
freedom from discrimination, coer-
cion, rights to services provided in a
manner which minimises harm to that
consumer, Tights to services consistent
with a person’s needs, rights of in-
formed choice and consent and the
right to express a preference as to who
provides health care, are all expressly
provided for in the Code.

The New Zealand Bill of Rights Act 1990
also has a human rights focus and it
expressly affirms the right to refuse
medical treatment, the right to freedom
of thought, conscience, religion and
belief, including the right to adopt and
hold an opinion without interference.*

In Britain there is considerable statute
and common law which suggests that
any rights a foetus might have are sub-
ject to the rights of his or her mother.
This view was upheld in a recent Eng-
lish Court of Appeal decision St
George’s Healthcare NHS Trust v §.°
where the Court emphasised that a
competent pregnant woman has the
right to refuse medical intervention
even when her foetus needs medical
assistance. The Royal College of Ob-
stetricians and Gynaecologists also
considered the legal and ethical posi-
tion of women vis # vis their foetuses
and concluded that:

it is inappropriate and unlikely to be
helpful or necessary to invoke judicial
intervention to overrule an informed
and competent woman's refusal of a
proposed medical treatment, even
though her refusal might place her life
and that of her foetus at risk.”

In the American jurisdiction a review
of the reported cases dealing with
forced maternal treatment before the
American Supreme Court decision of
in Re: AC, reveals neither a consistent
pattern of judicial decision making nor
clear precedent® In the appeal in In
Re: AC the Court had had more time
to give a considered, researched re-
sponse to the issue of conflicting rights
and although it did not formally ad-
dress the question of how to decide
cases where a competent woman
refuses treatment for her foetus, it did
say in dictum:

We conclude that if a patient is compe-
tent and has made an informed decision
regarding the course of her medical

treatiment, that decision will control in
virtually all cases.’

The phrase ‘in virtually all cases’ leaves
open the potential for an exceptional
case to be decided in a different way.

We can see by the above statutes and
case law that there is prima facie legal
precedent and support for a woman
to refuse treatment for herself or her
foetus even in the face of risk factors,
to make decisions against midwifery
and medical advice and to refuse in-
tervention. The existence of this legal
support does not assist a midwife who
might have a genuine concern about
the woman's decision or who is try-
ing to determine whether she should
remain involved in providing mid-
wifery care. The midwife simply
knows that from the woman's view-
point her decision can be justified in
terms of law.

b) Autonomy Arguments

Assertion of personal rights and invo-
cation of the principle of autonomy
can also be argued as support for a
woman refusing intervention. The
question for the practitioner is
whether the recommended interven-
tion will provide sufficient benefit or
reduction of harm to warrant-overrid-
ing the woman's fundamental rights.
The answer to this question may be
dependent on perspective, the ad-
equacy of the data supporting the rec-
ommendation, the relationship be-
tween the woman, her family and in-
volved practitioners and her personal
experience and beliefs. Bassford felt
the issue of human rights put a moral
constraint upon the utilitarian princi-
ple of paternalism. He wrote:

Even should his {the doctor in this ex-
ample] paternalism best increase his pa-
tient's welfare, the physician is not jus-
tified unless in acting he is not abrogat-
ing any of his patient’s fundamental
moral rights."

Warren also considered the effect of
foetal rights on a woman's autonomy
and wrote that:

giving full legal rights to the foetus
would give protection and authorise
legal reguiation of virtually every as-
pect of a woman’s public and private
life and is incompatible with even the
most minimal right to autonomy.”

Draper felt that talk of competing rights
obscured and distorted the wider obli-
gations in play. ? Reid and Gillett also
rejected a rights focus, although in the
context of abortion decisions. They con-

sidered that an emphasis on rights ne-
glected the effects of the actions on and
relationships with others and obscured
’...the reasons and motivations behind
the woman's decision’.”® Chervenak
and McCullough preferred the concept
of a moral autonomy which acknow-
ledged individual values and beliefs
whilst recognising that such values al-
though important in an individual case,
‘were unstable, subjective and [could
not| be generalised’."* Most midwives
would not consider women to be a
moral island and they would under-
stand that many other relationships,
connections, experiences and family
values would impinge on or underpin
the woman's decision making.

¢) Virtue and Moral Obligntions

McCullough and Chervenak believe
that if a woman chooses to continue
with a pregnancy then she becomes a
moral fiduciary to the foetus. They
considered the woman's moral re-
sponsibility means that she ought al-
ways to consent to intervention for the
benefit of her foetus and if she refuses
such intervention then her doctors are
justified in seeking a Court order to
enforce treatment. The writers do not
limit the degree of risk to which a
woman might be subject on behalf of
her baby. This is a similar line of argu-
ment to that proposed by Judith Jarvis
Thompson who considered also that
women who opt to continue a preg-
nancy are effectively consenting to all
involved in carrying a child to term.*®
Jarvis Thompson did, however, ques-
tion whether a woman by law should
be required to be a good Samaritan or
merely a minimally decent Samaritan
to her foetus, by virtue of the fact that
she is the mother. This does not rec-
ognise that while a woman may as-
sume a moral obligation to her foetus
that does not give others a moral au-
thority to enforce that obligation.

Most midwives would consider that
the risk to the mother is a significant
factor in determining whether any in-
tervention should even be recom-
mended let alone enforced. The idea of
forcing intervention on non-consenting
women tends to be abhorrent to many
writers even in the face of a maternal
moral obligation. In Strong's view the
use of physical force should be avoided
as such action is brutish and should be
regarded as beyond the role of the phy-
sician.’ This is a view that is deeply
held by midwives and also by many
obstetricians.



That is not to suggest that McCullough
and Chervenak would resort to bru-
tality. The entire thrust of their book
is to disarm or avoid the possible con-
flict situation before it becomes an
ethical crisis. They proposed that the
physician has beneficence and au-
tonomy-based obligations to the preg-
nant woman and beneficence-based
obligations to the foetus — when a pa-
tient."” This latter gloss is very impor-
tant as, although the foetus may be a
patient of the midwife or doctor, if al-
ienated, the woman can remove that
patient status by withdrawing herself
from the relationship. The midwife
can only advise consultations, refer-
ral, tests of maternal and foetal well-
being or intervention; she has not the
power physically to enforce her advice
and no social mandate to require the
woman to remain against her will un-
der the midwife’s care.

The moral responsibility of mother-
hood which is something that mid-
wives deeply respect, does seem to re-
quire the woman to consider her un-
born child’s best interests. Bach mother
and family will have a very different
view of what morality requires them
to do and this very individual moral
responsibility does not guide the mid-
wife in making hard decisions about
whether to continue care.

d) The Midwife or Obstetrician’s
Values and the Dilemma of Care

It seems that the midwife is not greatly
helped by the law nor by a woman’s
assertion of rights. The moral impera-
tives of pregnancy are often individu-
ally defined and demonstrated and so0
they are not a basis for guiding diffi-
cult midwifery decisions. Perhaps
there is assistance tobe gained in iden-
tifying the factors that are important
to the woman and her family and the
values which are intrinsic to an indi-
vidual midwife in opting to continue
to provide care.

Johnson writes that in an obstetric di-
lemma the physician is subject to three
competing ethical claims: the patient’s
right to autonomy, the maxim to do
no harm and his or her responsibility

as a professional and autonomous’

moral agent. ™ The same is true of the
midwife, Obstetricians usually remon-
strate with the midwife in situations
where the woman persists in home
birth against advice. The midwife is
frequently dccused of collusion with
the woman against medical authority
and is urged to abandon her care. In

this vulnerable and increasingly liti-
gious climate, some midwives will do
just that. On the one side they consider
their reputations; their reluctance to be
the subject of a complaint by either the
obstetrician or the woman; their de-
sire to maintain their access (visiting
rights) to the hospital - given that this
is often controlled by the obstetrician

and hospital staff; their lack of will--

ingness to be seen as responsible for a

potential poor outcome; the effect of -

adverse publicity should anything go
wrong; and their desire to stay ‘onside”
with their medical colleagues or the
wish to be seen as a “safe’ practitioner.
These factors are then balanced
against the informed choice of one
family who have chosen to birth at
home or who have refused referral or
specialist care in the face of significant

. risk. Many midwives will consider the

cost and risk to their professionalism
too great and will withdraw from pro-
viding care and instead will iry to as-
sist the family to find an alternative
provider. McCullough and Chervenak
affirm such withdrawal, although
from a medical perspective, and con-
sider that it is part of the practition-
er's right of autonomy that s/he’has
the right to refuse to practise non-con-
sensual and ‘unreasonable” medicine.
They write:

The doctor is free to withdraw from the
relationship when s/he reliably con-
cludes that continuing in the relation-
ship entails a substantial risk of sunder-
ing the moral integrity or private con-
victions — what we shall term the
private conscience of the doctor.”

This is undoubtably true also for the
midwife but there is a small number
of midwives who operate from a dif-
ferent ethical perspective and would
not see themselves as free to withdraw
from the midwifery partnership.®

These few midwives recognise that

place of birth decisions never occur in
a vacuum but are a combination of the
family’s past experiences both good
and bad, that the family may distrust

the advice they have received or may’

have experienced a communication
breakdown with the doctor or another
midwife, that the woman may have a
history of sexual abuse, rational or ir-
rational fears, or have strongly held
personal, religious and cultural values
which reassure. her that a choice to
birth without medical input is the
right one. All these factors will impact
on the decision. In all the New Zea-
land ‘cases’ that | am aware of, the
woman has also been totally sup-

ported by her partner and thus the
place of birth is the couple’s decision
and not, as it is so often depicted, sim-
ply that of the woman.

In some of these situations a midwife
who has provided continuity of care,
will agree to continue to care for the
family. Such a midwife is well placed
to understand the utlitarian compo-
nents of their decision. The midwife
knows the family and their values well
enough to recognise that if she with-
draws the woman and her partner will
birth at home regardless of a lack of

-professional support. In that situation,

if the mother or baby gets into diffi-
culty, there will be no one to provide
emergency care or to initiate immedi-
ate treatment. The ethical imperative
of such a midwife will require her to
put aside the professional risks to her-
self and her reputation in order to try
and maximise the assistance she can
give to mother and baby. The midwife
will also have the hope that if the la-
bour and birth become abnormal she
may be able to help the family to re-
consider recommendations such as
medical assistante or transfer to a hos-
pital.

It seems clear that the most useful as-
sistance to the midwife is not law or
knowledge of human rights but
knowing the family in anholistic way
and exploring and understanding the
rationales for their decision making.
Once the midwife has that knowl-
edge she can then determine what her
response will be if they chooge to

. birth at home against advice. The

midwife must also be true to herself
and her own values, experience and
beliefs. If she is unwilling to assume
the risks of such a birth then she must
tell the woman in a timely and hon-
est way why this is the case and as-
sist her to find alternative care. If she
is willing to continue in the relation-
ship then it is important that the
woman and family understand the
reason for the midwife’s decision and
the professional vulnerability she is
facing on their behalf.

Preventing the Dilemma

It seems clear that ethical crises and
conflict can, in most situations, be
avoided by information sharing, iden-
tification of areas of concern and work-
ing towards mutually acceptable solu-
tions before an urgent situation devel-
ops. A fundamental premise should be
that the family in their decision mak-
ing have the best interests of their baby
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at heart and are genuinely attempting
to make a decision which is coherent
with their values and beliefs. Most
women recognise that having decided
to continue with a pregnancy, they are
morally obliged to consider the effect
of their actions on their foetuses. A re-
fusal of intervention or a rejection of
advised management of pregnancy is
. a serious matter and not one that a
woman does lightly. Many families
need more than the recommendation
of intervention and the use of techno-
logical tools before they will agree to
abandon a much considered birth plan.
If the family remain unpersuaded
about the medical necessity of an in-
tervention, or are unconvinced by the
rationales presented by the midwife or
doctor, any resultant adversarial proc-
ess will only ‘encourage the adoption
of polarised positions which substitute
coercion for explanation, persuasion,
negotiation and compromise.”!

The obstetric and midwifery profes-
sions in New Zealand have not really
had to deal with Court-forced inter-
vention situations. Most midwives
would not support putting a preg-
nant wornan in a position where she
might physically resist any forced in-
tervention and violation of her bod-
ily integrity. The psychological effects
on her relationship with the baby for
whom she was overborne and re-
strained have never been considered
but it would seem to follow that these
could cause a significant harm. Mid-
wives would also be concerned that
such coercion would undermine
women’s trust in their caregivers and
cause women who did have signifi-
cant risk factors or strongly held be-
liefs, to go underground and not
present for any care at all, This could
cause a far greater community harm
which could outweigh the rare indi-
vidual benefit achieved through
forced intervention. Miller writes:

One cannot protect the fetus by laws
that punish the mother, one can only
strive to protect the interests of the fe-
tus by protecting the interests of the
mother. It is better to have a few tragic
private wrongs than that state imposed
coercion of pregnant women becomes
part of the legal landscape.®

Summary

Itisinevitable that on rare occasions,
practitioners will face the obstetric
dilemma of an ‘at risk” mother who
exercises her legal right to make an
informed decision which conflicts
with midwifery and obstetric advice.

Midwives understand that such de-
cisions can never be isolated from a
family context and are likely toabe a
result of the family’s sincerely held
belief, that it is the best decision for
both the woman and her baby. It is
the nature of holistic practice that
there is a myriad of social, religious,
experiential and cultural values
which form the contextual rationales
for what may not seem at first tobe a
reasonable or rational decision. These
rationales may held the key to under-
standing why the choice is made and
endeavouring to negotiate the best
possible outcome for all concerned.

In the home birth situation continued
midwifery care of such women and
their families does not reflect reckless-
ness or unsafe practice on the part of
the midwife, but instead may connote
a different ethical beneficence or
value. That value for' a midwife is to
be a good midwifery Samaritan, de-
spite the risk of personal attack and
criticism and even though many ob-
stetricians advise.abandonment of the
family. We must recognise that some
midwives travelling that road will not
simply walk on but will instead stay
and render what assistance they can
to both mother and baby. Those mid-
wives require understanding and sup-
port for the overall good that they are
trying to achieve rather than condem-
nation because their ethical imperative
requires that they act differently than
most other practitioners faced with the
same dilemma.
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