
·y·ou a_1'e approach.-2Ci by a :J:c:ona_tal interisi"·ve care nurse \Mho is visibly clisti-essed, I-Ie is conce:::ned about the 
ti-eatrnent of a neonate uriG.er his. careo The infant c1.1ed. after seriou.s coi-rq::1ications due to ·~he infant" s pre1naturity. 
},He:· t:;-,,e ini;1nt' s t~.2al:h 2, i1e-;-v registr.?ir, under guidance of the .seI1ior cons1,ltant, ai.,:emrldl to iniT1t:ate it ,;inh.,ba­
tion itwolves cuefolly ph,,:lng a tube i:i1to fr1.2 ktngs in the .2v,~nt of respiratory failure). Th2 infant's parents v,12re 
~1.ot present at tile time. 

V\Then tl1-12 nurs·'2 asked the se::i.:1.or consultant 1il0-hat 1/vas happ1~rdng., the :respons;2 vvas that it "",Aras essenti2d :for the 
jun.for registrar to ia10-1;r1 hcrp1 to inh1bate before·it \//;;:~s necessary in a 1nedical eraerge:ncy~ ·v\/hen tb.e :nt1r.se asked 
the consultant if the infaot's p2.rents had been az,keci, she r•2plied tha: they had r,ot. 'IJ:1.e reascn given was th21z it 
vvcis an ;2>ctren1ely stressfuJ th11_i2 for F,z;.rents. To ask -'.J1.en1. to consent to this v•1ou.ld ottly add to their grief. F1ir±h.er-· 
rnore, p:·actising in.tu.batic1:n. is quick and harrnless to a.n infa:nt vvl-10 is alrea.dy d.e2.d. 11Vhat do you say: to the l\JICU 
mtrse? Do yc~1 su~e;gesr tn the NICLT ;hat the ;::onsu:,tos,t i.s dz.ht": 

Judi 5td,t 
VVon~Len1 s ,!-IeaJtl-·1 .A ct:ion T'.rust1 

.AudJa:1.d 

Frir the ,2onsul1:arJ to be _;_:.gLt h1. this 
.situation/ the:r-2 ·v+1ould neefl to be an 
2.cceptance that people lose iliefr rights 
once they have died an-d that it :i.s ac­

ceptable for health •professionals to 
make decisim:s ab01..:~t crtildrer insteac: 
of th:~ pa:-ents i.f the C~tild is dead. 

Ther,:' is no evidence i:hat there v1.1,ould 
:-,e p 1.1i::,lic support for such views" 
There is mor,2 litely to bE 2.il expe,cta­
tion i:ha,c deceas:p,:J. people 21e h"eated 
vrith i·espect and dignity -2.nd that 
:hose «cting on their beha:f 2_re in­
cluded in di.sc1.issi.ens 2111d decisions 
ab,out .. vvhat 0vviH ~1.apF1en to th2 deac1_ 
pei·son. Equally lfre~y is tne expect3 · 
tion tha·,;: princi1:,les of 1:onsei~1Lt Virill sti] 
apply, even tho~).gh a. patient has diect 
Evert tl.-:c,ugh this case irrvoives a bab;z 
2,drnowleclgement that the rigi7-ts o~ a 
deceased person an::: i:rq:::-ortant is re­
flec-:ed in. V\liHso 

In 2,ddi::ion r,1e health professionals 
involved v,ith this case c:.re mo~·all> 
ethically, professiorc,"<lly and lega11y 
bound to apply infonned consent p::c­
;,;isions to c:11 health c2_re i::rocednres. 
The irnpo1tar~c2 o:f this ,,,.las en1pl-:a­
sisecl ·by Judge C.a~_·tvvright in thE I<:e-­
pori: of the C,?1?ical (.an,:er Inquiry 
. 2988. The: c:ode c)f Rights that ·,t1,1a.s sub­
seq,.-,ently deT1elGped applies to tea-::h­
ing a_t',d research si.tuc~tions 2.nd :no 
excepdon to this is stated it1 the C,x~e 
in reld.tion tci p·atie::--.-:s 1vho hcrve died. 

The cons.ent process is nc;t ji:~st r,:2Hn­
q~.1J.shed ,~1~Jon. cleath. 

The Code of ,Zig;hts ec-1.pbasises the 
right of tlie p·c~rents (in this case) to be 
inform.ed, to b-e provided ',Nith a sat-· 
isfacto1-y ,2xplanadon ctnd fo:T comnn:­
nic,r.r:ion ~:ha.-i: is op2n .. honest an1:l ef­
fective" The pa:;:eats h2.ve ~he right lo 
leta:i, ethical, proiessional and otheI 
relerilant stan-da:tcls in ::-elation to the 
·/vay theif baby is dealt •Nith. They also 
have the right to ag,ee to their child 
being involved int a teaching situation 
2111d to S8L'.f I'l0. E •Jen :hoagn the loss of 
;he baby v,rill be distressi1~g, parents 
:hould still be presumed to be com-· 
peterr: to rn.ake decisions about 1Nhat 
happ.~ns to their b_aby. They v1.1i11 have 
to 1Tu:rte difficult ci.ecis]ons aJJou.t a 
:munber oI ·'.hings in,:'udlng a post­
mortem and fu:.:,ernl arrangements. 

I't ls noc reasonable to assume ttM the 
loss ,of the baby rr1teans consent issues 
are too n-mch to deal v1ith. The po_r-· 
,:,nts .still have the :·ight lo be asked if 
they are willing to provide r:onse::i.':, 
iust ELS they vvou.ld be asked for a live 
child to be involved fr, a teachi,,g situ­
atfoc1, 

lt is 2.~so reasonable for paren,:s to tiust 
that they ,vill :Je cc,nsult,?::l aboui: mai:­
te:ts relating to their·baDy. The faiJ.-ur,2 
t.o consult 1:ii,rith the pcJents and seek 
their co:1Jsent to the teaching situatio:n 
:1.s a. breec!'1 of trt::.st as. v(re[ as a breech 
oi their righ::s as the parents of foe 
~0.aby. Parents '1vho 2.gree to the teach­
ing situat:o:t1 ::.-night ,-..rant to be present 
for tl1.e p-rocedu:;.·e and In2.y v,;ant to 
hold the baiJy whilst che intu'.Jation is 
car:d2d ou.t There e:ay 2.lso '.~:,e cuitv.:tal 

and Erpiritual aspects rel2tting to fi1e 
care 0£ the d,~a.cL ·oaby rha: dcm''.: 2.f · 
pe21r to ha1,,'f: even been considered. 

The nol:ion i:Ji: i.n-,phed consent becm.,f,e 
2. _pa±ieni: is ~n th>::' hosplta1 m· because 
they h2 °1e di,2d a:nc1• cb2 procedure 
therefore carn1-.ot 1~:.a:e-: thern. is Pot ac­
ceptable. The b,s:by is also not the rirop ·· 
e:rty -oi the hospital,, \/\/ii:h unJ..'estrJ.cted 
E' ccess by staff, and shou lclc' t be 
tr,eated a:; sucn, 

The suggestion that the junior registrar 
1,von-' t k.I1ovv enough to ·be able to act in -
an ernergency situation lJ_nless ,dead 
;Jabies c2.;1. be used for teaching pur­
po::: .. es is also u:ntenableo O-fi,~er options 
for teaciting fr: :;;_t compleme11I: h2.L,ds-on 
learr1ing,. st1ch at:, au.cli1J···'Jisu.al and 
si:11:ul2.tecl ai,d.s,, axe availa.ble, 

TLere Is an 2.rrogance i.n this sih1ation, 
"N he,·e teaching r,2quireme~1ts are 
p:,J.23:ed Elhead of patient r:i,ghts because 
the 1:,aby £',as died. The assump!don of 
-Che consu.ltarr: cJso underJ.T1iti.es the 
le·vel of p-ublic good1:/vill to'.v,i1ards 
1:eaching 2,J1d. the training of health 
professionals. Sor~1e parents in this 
sitlla;i.on might feel I~ is very Lnpor­
t::~11'~ for their ch.Hd to participate in 
:2achlng sitE2,lions that may help 
othei- babies a1:.d th,2refor-2 give some 
pi:upose ti) their des.tl1 -- ochern rnigh• 
::ie 2_i)palied at t:,e thought. 

CasL~ conuru2,tTi:.~u~v contlr1ues on· the 
next page 
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The New Zealand Law 

The legal status of newly deceased 
bodies 

does not seem to have ensued. There 
would be a reluctance to hold that 
there was an improper interference 
with a corpse when ventilation was 
continued (as it often is) to prevent 
vital. organs from deteriorating while 
authorisation was being sought for the 
removal of organs for transplantation, 
or while arrangements were being 
made for the removal to take place. 
The intubation of,newly deceased 
neonates, ·so doctors can be better 
trained to deal with the intubation of 
still-living neonates, has some things 
in comm'On with s-qch µractices. H~w­
ever, a distinction could be dri;J.Wn. 

hi law, newly deceased bodies are not 
the subject of property; they are nof 
ow;ned by anyone. It has long been 
accepted that this is so, and in conse­
quence of recent judicial decisions this 
aspect of the law is better established -
than it has ever been. 

It is not possible to be entirely confi­
dent that intubation for the purpose 
of medical .education would not be 
regarded as an improper int~rference 
with a corpse: much would depend on 
the. judge's; or the jury's, assessfuent 
of the casdor the practice. If parental 
consent had been given, a prosecution 
would be extremely unlikely. How­
ever, there is very little indication of 
what (if any) medical uses of a corpse 
will be regarded as improper, and to 
what extent the consent of a relative 
is a relevant consideration in.making 
·that assessment. 

The Human Tissue Act 1964 

. The Hurna'.n Tissue Act 1964 provides 
for the authorisation of the removal 
and use 'for therapeutic purposes or 
for purposes of medical education or 
research' _of parts of the bodies of peo­
ple who have died. 'It does not make 
specific provision for the use of whole 
bodies for these purposes - except in­
sofar as this involves a post-mortem 
examination of the body or an ~ma­
tomical examination. 

However, it does not follow that it is 
necessarily unlawful to use whole 
corpses 'for therapeutic purposes or 
for the purposes of medical education 
or research'. The relevant provision of 
the Human Tissue Act specifically pro-
vides that: · 

Nothing in this section shall be con­
strued as rendering unlawful any 
dealing with, or with any part of, the 
body of a deceased person which is 
lawful apart from this Act. 

There is reason to believe that such 
activities can be 'lawful apart from this 
Act'. . 

Criminal liability-

Section 150 of the Crimes Act 1961 
provides that: 

Every one is liable to imprisonment for 
a term not exceeding 2 years who - ... 

(b) Improperly or indecently interferes 
with or offers any indignity to any dead 
body or·human remains, whether 
buried or not. 

Over the years, a great many things 
have been done to corp'ses, without 
legal authorisation but'for therapeu­
tic purposes or for the purposes of 
medical education or research'. Crimi­
nal prosecution, much less conviction, 

Civil liability 

Although no one owns the body of a 
recently deceased person, certain peo­
ple do have a right to possession ofit 
for particular purposes. If the coroner 
is involyed, the coroner has the prior 
right to possession of the body. The 
person who is charged with the duty 
of disposing of the body usually has 
the next right to p!:)ssessicm of it, for 
the purpose of disposal. 

In the absence of an executor, it is fre­
quently unclear who has the duty .to 
dispose of the body and hence the 
right to possession of it for that pur­
pose. However, it seems reasonable to 
assume that the parents of a newly­
deceased child do have suc:::h a duty, • 
and hence right. 

If, after a rea~onable time, the hospi­
tal authorities failed to comply with a 
request from the person who was en­
titled to possession th~t the body be 
made available, there ~ould be a pos­
sibility of recovering damages for an 

, interference with this right. If parts of 
the body were withheld without legal 
authorisation following a post­
mortem examination, damages might 
also be recoverab1e. However, it is 
very ditficult to see how the brief in-

• 

tubation of a dead neonate would in­
terfere with any legal right to posses­
sion of the body for a legally recog­
nised purpose. 

If a parent learnt that intubation had 
taken place, ahd could establish that 
this news (rather than that of the death 
of the child) was the reason why a rec­
ognised psychiatric disorder resulted, 
there would be the possibility of re­
covering damages for nervous shock. 

The Code of Health and Disability 
Consumers' Rights does not create 
any criminal offences, but breach of 
the Code can give rise-to civil liability. 
The Code may therefore be thought to 
merit attention in this context. The 
specific provisions of the Code which 
appear to have a bearing on what is 
done with body parts after death do 
not purport to apply to ventilation or 
intubation, al)d the more general pro­
visions do not hav_e any bearing on 
what is done to a body after the per­
son has died. 

Conclusion 

The intubation of a newly deceased 
neonate, for the purpose of medical 
education, is unlikely toresult in civil 
or criminal proceedings, whether or 
not parental consent is obtained. How­
ever, there is some uncertainty about 
the interpretation of section 150 of the 
Crimes Act 1961. · 

Dr N gaire N affine 
Reader in Law, University of Adelaide 

An Australian Perspective 

Anglo-Australasian law is still deeply 
ambivalent about the legal status and 
meaning of the human corpse. As yet, · 
ifhas failed to formulate a p,redse le­
gal definition of this entity, and indeed 
legal pronouncements about what can 
be done lawfully with the dead _are · 
usually made with conspicuous un­
certainty a;nd unease. Part of the prob­
lem seems to stem from the limited 
conceptual vocabulary of law. There 
are only two major legal categories 
into which the corpse might be fitted, 
1:hat of legal person·and property, a 
fundamental division of legal matter 
which goes back to Roman law and 
which remains within the modern 
common law. However, neither con­
cept seems quite to suit the corpse. 
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