Issues for the National Ethics Committee on Assisted Human
Reproduction in its Review of Medically Assisted Surrogacy,
with Wider Implications for Ethical Review

. Ay purpose in this paper is to
identify some of the issues for
the National Ethics Committee for
Assisted Human Reproduction
(NECAHR) in its review of proposed
surrogacy arrangements in New Zea-
land. Following this introduction, [
outline progress that has been made
in the ethical scrutiny of proposed sur-
rogacy practices since centralised ethi-
cal review of surrogacy proposals
from fertility clinics was formally es-
tablished by the Ministry of Health in
1993. T also identify some of the cur-
rentissues for NECAHR. The last sec-
tion of the paper asks some questions
which have wider implications. T have
written this paper as an academic
member of staff in a university rather
than as chairperson of NECAHR, al-
though, of course, my chairperson’s
role has informed the content of what
follows.

InNew Zealand, surrogacy in the con-

text of formal ethical review has, un-

til now, been that which requires in-
tervention by medical specialists. It
also involves the gametes of at least
one of the couple requesting the sur-
rogacy, and d medically defined con-
dition which precludes the woman
who is requesting the surrogacy from
a pregnancy. There is no doubt that
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surrogacy involving conception by
natural means does occur, and neither
communities nor Government have
seen any need for ethical review in
such circumstances. Arguments for
the exclusive focus of ethical review
on family formation using reproduc-
tive technologies include the possibil-
ity of risks to the physical and psycho-
logical health and wellbeing of the
persons involved and any resulting
child, and the possibility of cammet-

cialisation.and commodification in

regard to a human life.

Progress in the Ethical Review
of Surrogacy in New Zealand,
1993-99

One interpretation is that ethical re-
view of surrogacy arose partly from
the caution of fertility specialists pre-
sented with requests for interventions
which would involve surrogacy at a
time when there was growing debate
internationally about its ethical ac-
ceptability. There were in place for fer-
tility clinics accreditation require-
ments for an ethics committee to
monitor IVF (in vitro fertilisation) pro-
cedures. Also, the Standard for Ethics
Committees in New Zealand required
ethical review of innovative treatment.
Although the necessary medical pro-
cedures were little, if at all, different
from those already occurring in the
well-established practice of IVF, the
fertility specialists themselves ac-
knowledged the newness of some as-
pects of what they were proposing,
and sought ethical review. Who
should be responsible for those as-
pects of surrogacy which are not medi-
cal is a question which has recently
been raised again by some fertility
specialists, particularly because of the
time involved in adequately inform-
ing their clients about non-medical
matters.

Perhaps there was some sense, at the
time of requests for ethical review, that
the potential to alter something so in-

tegral to the fabric of our society as the
way a human life begins extended
beyond the responsibility fertility spe-
cialists were prepared to accept as
solely theirs. Regional ethics commit-
tees who were approached for ethical
review of surrogacy were reluctant to
take on the responsibility. They also
believed that there should be a con-
sistent approach across the country.
Eventually, the Minister of Health es-
tablished the Interim National Ethics
Committee on Assisted Reproductive
Technology (INECART, later to be-
come NECAHR) to review ‘research
and new, untried or unorthodox treat-
ments related to assisted reproductive
technology’, and advise the Minister
about developments in the field of re-
productive technologies. The demo-
cratic nature of our Government im-
plies that somehow such review could
be accorded a basis in the will of the
people. And in so far as most of its
members were drawn from regional
ethics committees, INECART could
claim a basis in community.

INECART was established under
pressure in May 1993, and at first op~
erated on an interim basis. In 1986 the
Government had set up an Interde-
partmental Monitoring Committee on
Assisted Reproductive Technology
(IMCART), which monitored develop-
ments but had no brief to propose for-
mal policy. In April 1993, a two per-
son Ministerial Committee on As-
sisted Reproductive Technologies
(MCART) was appointed to study and
report on assisted reproductive tech-
nologies. It was required to report to
the Minister of Justice by 30 April 1994,

. but the date was later extended to 31

July 1994. While MCART was study-
ing for and preparing its report,
INECART was created and placed i
the position of reviewing a proposal
for surrogacy. Although the commit-
tee’s terms of reference broadly re-
ferred to assisted reproductive tech-
nology, review of proposed surrogacy
was the catalyst for the committee’s




establishment and continues to be the
major focus of its successor’s work.
The committee declined to give ethi-
cal approval to surrogacy on two oc-
casions, in 1993 and 19%4. At the end
of 1997, it gave ethical approval for a
specific proposal for non-commercial
surrogacy involving IVF as treatment.
Since then thirteen applications have
been reviewed, and ten have been
given full or provisional approval.

As events have developed, review by

"NECAHR has become the principal

mechanism for ‘regulating’ the appli-
cation of reproductive technologies.
The Assisted Human Reproduction
Bill, placed before a Select Commiittee
in the term of the last Government,
formalises and clarifies the role of
NECAHR, putting it on a statutory
basis. Sir Douglas Graham, in his ad-
dress to the Institute for International
Research Medico-Legal Conference in
1999, said the Bill was ‘intended to
provide a flexible and responsive ap-
proach to the constant advances in
technology and shifting social atti-
tudes that may be expected’. Else-
where in his address he said:

There are numerous difficulties in try-
ing to produce an exhaustive list of pro-
hibited activities. For instance, shifting

social aftitudes may result in some ac- -

tivities which are currently unaccept-
able gaining acceptance over time, Fur-
thermore, there are difficulties in at-
tempting to define for all time an ex-
haustive fist of unethical activities inan
area of rapid technological advances.
Accordingly, the Government has taken
the view that other activities will be
dealt with through the ethical decision
making structures that the Bill puts in
place. (p. 7)

The Bill removes some of the respon-
sibility of decision making from
NECAHR or any single Minister by
imposing a procedural loop which in-
volves the Minister of Health, the Gov-
errunent and NECAHR with regard to
proposals that are ‘new to New Zea-
land’.

It is interesting that both MCART and
a Private Member’s Bill from a Labour
List Member of Parliament, the Hu-
man Assisted Reproductive Technol-.
ogy Bill, which was considered by the
same Select Committee, proposed a
regulatory body with a wider brief
than that of an ethics committee. Also,
Coney and Else, in their 1999 discus-
sion document Protecting Our Future:
The Case for Greater Regulation of As-
sisted Reproductive Technology, pointto
problems in NECAHR's role.

No ethics committee can be expected to
deal with the issues involved in surro-
gacy in the confused, piecemeal legis-
lative and regulatory context in which
ART is currently proceeding. (p. 56}

There is an enduring awareness among
committee members, seemingly al-
though somewhat insubstantially man-
dated by the events leading to the for-
malisation of ethical review, that
NECAHR makes two categories of de-
cisions. There are those which are im-
portant for the impact they have on the
kind of society ours is and will be. As
well, there are those which are about
process and have animpact on the way
services are provided.

NECAHR's decisions may restrict in-
dividuals’ private choices. Some may
argue that these individuals, who,
through no fault of their own, have
been picked out to have their most
personal and intimate wishes, inten-

tions, and requests subjected to ethi--

cal review by government-appointed
committee members, unjustly provide
a yardstick for measuring both New
Zealand society’s level of tolerance for
a particular range of rapidly develop-
ing technologies and the moral fibre
of that society.

There have been contradictory percep-
tions of INECART /NECAHR s rolein
the review of surrogacy proposals and
its modus operandi. One view pub-

licly expressed early in the life of the

committee was that it existed to see
that clinical interventions were con-
ducted in an ethical manner. Surro-
gacy per se was in this view an accept-
able undertaking. INECART, how-
ever, recognised an ethical obligation
to question surrogacy. And in 1993 its
decision, based on committee consen-
sus, was that ethical approval for sur-
rogacy in principle should be de-
clined. It was interesting at that time
to note the language used by some
who held a different view. INECART
was accused on more than one occa-
sion of failure to make a decision. In
other words, because its decision was
not what some people wanted to hear,
INECART had supposedly made no
decision at all. INECART was asked
to reconsider. In 1994 ethical approval
was again declined. This time the com-
mittee was criticised for its consistency
wher, as chairperson, | was privately
told of disbelief that INECART could

make the same decision second time

around.

An outside opinion on the surrogacy
proposal rejected by NECAHR was

eventually sought, and in the mean-
time the report, Assisted Huwman Repro-
duction: Navigating Our Future, was
produced by IMCART. Both sup-
ported the kind of surrogacy which
had been proposed. INECART itself
had left the way open to review its
decision at a later time by relating to a
specific proposal its decision not to
approve, and recommending that ‘in-
formed debate on IVF surrogacy and
related issues should continue
throughout New Zealand’. Three
years after its 1994 decision, the com-
mittee (by this time NECAHR) ac-
cepted surrogacy as a possibility in
certain circumstances, and has pro-
ceeded to delineate those circum-
stances and give ethical approval to
proposals which fall within the pa-
rameters set, Once again, the commit-
tee was severely criticised for its deci-
sion, this tirme by the then Minister of
Health, who, whilst acknowledging
that NECAHR was operating within
its terms of reference, indicated that
he did not agree with the approval of
SUTTOZAcy per se.

So far, I have outlined mainly events.
On what did INECART/NECAHR
base its decisions? How does it inter-
pret its tole? What was lacking in

- 1993 was any formal policy, sustained

debate, widespread community con-
sultation or purpose-designed legis-
Iation to provide a New Zealand con-
text for ethical review. The consulta-
tion by the Canadian Royal Commis-
sion and its report, Proceed With Care,
had they been replicated in New Zea-
land, could have provided a useful
guide to committee members and
others about ART matters. INECART
members read widely across interna-
tional .academic literature and the
popular media. Their interpretations
were, of course, influenced by their
personal frames of reference. The
same kind of diversity evident across
jurisdictions in Australia and Europe
was present in individual views ar-
ticulated by committee members: for
example, ‘surrogacy is immoral’,
‘New Zealand society is not ready for
surrogacy’, and “in our culture sur-
rogacy is not a problem’. What has
emerged over six years of working
together and several changes in mem-
bership is a modus operandi which
acknowledges the positive potential
of technology and change, respect for
the wishes and autonomy of indi-
viduals, and caution. Informed con-
sent is a key principle.

Currently, NECAHR's major focus is



process. Debate about whether it
should be expected to carry the bur-
den of decision making about matters
as momentous as surrogacy in princi-
ple continues, as does discussion in
communities and at government level
about the impact of reproductive tech-
nologies on our society. Unfortunately
for them, the minority of people who
need to use technology to form their
families do not have the time to wait
for community consultation and po-
litical measures. And NECAHR is at
the frontline of decision making.

Some Current Issues in Ethical
Review

An adequate legal framework

Safeguarding the rights and interests
of a child who may result from suz-
rogacy arrangements is of primary
ethical concern. Sometimes the best
safeguard lies in appropriate legisla-
tion. In its report accounting for its
1994 decision to decline ethical ap-
proval for surrogacy, INECART
pointed to alegal vacuum in the area
of surrogacy and the need for a
clearly defined pathway through ex-
isting legislation which had some
bearing on surrogacy arrangements
although not written specifically to
meet their needs. Atkin and Reid in
their report, Assisted Human Reproduc-
tion: Navigating Our Future, wrote that
some review of the law in relation to
adoption procedures might be neces-
sary ‘if surrogacy became a com-~
monly accepted practice’, although
they claimed that ‘under current cir-
cumstances ... the present law func-
tions satisfactorily for the few cases
which arise’ (p. 117).

The 1999 Law Commission Preliminary
Paper 38 Adoption Options for Reform
asks ‘whether adoption is the appro-
priate forum in which to regularise the
outcame of a surrogacy arrangement’
(p.92). The Commission’s tentative
view is that:

The current adoption legislation is a
clumsy means of regularising the sta-
tus of a child who is born pursuant to a
successful surrogacy arrangement. It
wotild appear that the current require-
ments may discourage commissioning
parents from applying to adopt the
child, for fear that the statutory criteria
might be applied stringently or the
courts will reverse their previous posi-
tion. If status is not determined, the le-
gal position of the child within its ‘so-
cial’ family is not secure. This is an un-
tenable situation. (p.96)

The report also confirms that:

Surrogacy arrangements exist in a legal
vacuum in New Zealand. When such
arrangements do occur, the legal status
and obligations of each participant and
any resulting child must be determined
in accordance with a range of family
legislation that was not drafted with
surrogacy in mind. {p.93)

In the meantime, NECAHR faces
problems arising from interpretations
and practices which relate to adoption
legislation, specifically over the need
for police checks on adoptive parents
—these are currently carried out by the
Adoption Service of the Child, Youth
and Family Service in the Ministry of
Social Services; the contact adoptive

parents have with the child immedi--

ately after birth; and payments made
to the birth mother for costs incurred
during the pregnancy.

Informed consent

Medically assisted surrogacy in New

Zealand’s society in 2000 is a complex

undertaking. There are sophisticated
and rapidly developing medical tech-
nologies, substantial commercial
interests, a legal maze, and psycho-
social uncertainties about identities,
roles and relationships. It is of ethi-
cal concern to NECAHR that parties
proposing to involve themselves in
surrogacy arrangements have the
knowledge, understanding and free-
dom to make informed choices and
decisions..

In seeking to assure itself that parties
are able to proceed in this manner,
NECAHR requires reports from pro-
fessionals ~ clinicians, lawyers and
counsellors — who have the knowl-
edge and expertise to inform, advise
and counsel their clients. These re-
ports should indicate an adequate
level of understanding for informed

decision making. In some of these’

areas, NECAHR continues to find in-
adequacies. It is for this reason that the
committee still regards surrogacy as
‘innovative’ and therefore continuing
to need ethical review on a case-by-
case basis. Once the knowledge and
expertise are in place to allow in-
formed choice and decision making,
case-by-case review of surrogacy pro-
posals which meet NECAHR’s criteria
should not be necessary. NECAHR
will shortly release guidelines for non-
commercial surrogacy using IVF as
treatment. It does not see a role for it-
self in educating professionals, but
rather in pointing out the gaps.

®

Cultural diversity

In its ethical reviews NECAHR is
acutely aware of diversity, and the ten-
sion between this and concepts of
community and society. It is aware of
the multi-faceted racial and cultural
components of New Zealand’s society.

For some time New Zealand stood out
as one of the few countries which in-

" sisted on information about biologi-

cal origins being recorded and made
accessible to children resulting from
the application of reproductive tech-
nologies. This practice is possibly at-

_ tributable to the influence of whaka-

papa in Maori culture. Certainly, for
some members of NECAHR, concepts
of family were challenged and ex-
panded by Maozi members’ explana-
tions of whangai.

In particular, NECAHR has an ethical
concern about how to safeguard

choice through knowledge about and

access to identity and cultural herit-
age for children who may be born as

the result of surrogacy arrangements

which involve men and women of

Maori origin who have chosen to dis-

tance themselves from traditional

Maori values and practices. This con-

cern is relevant specifically in the case

of gamete donation in surrogacy.

The Future of Ethical Review of
Surrogacy and Ethical Review
More Generally

This paper has identified thrée areas
where decisions may be made about
the use and implications of assisted
reproductive technologies. These are
politics, the Iaw, and ethics. Many of
the problems encountered by
INECART and now NECAHR derive,

from confusion about the interfaces

between these areas and where re-
sponsibility should lie.

In regard to politics, the prevalent
view suggested minimum interven-
tion and maximum exercise of au-
tonomy. At the same time, individual
ministers and the Government
claimed a role for themselves to a
greater or lesser extent. In regard to
the law, two Bills were eventually
drafted and have been to a Select
Committee but nothing has come be-
fore the House. A crucial difference in
approach between the two is the role
of an ethics committee. There is a raft
of relevant but non-specific legislation
already in place which has some
bearing on the rights of individuals

Cont’d on page 20




Simnilar thinking has informed some
countries’ decisions to outlaw surro-
gacy, especially commercial surrogacy,
on the grounds that it involves the
commodification of children, and that
this is not int their best interests.

Other forms of ART that could be
banned as not in the best interests of
the child include:

e births to postmenopausal women
using donated ova;

large, multiple pregnancies;
multiple use of gametes from one
donor:;

¢ using donated embryos from one
couple for a number of recipients;
inter-racial gametes donation;
inter-generational gametes dona-
tion;

births to parents with severe dis-
abilities. '

@
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The proposed Assisted Human Repro-
duction Bill outlaws cloening and ani-
mal/human hybrids, but other prac-
tices, such as the use of eggs from dead
women or foetuses and those listed
above are not included as prohibited
practices.

A case can be made for prohibiting
some forms of ART on the grounds that
it is not in the child’s interests to exist.
If there is a strong likelihood that the
child’s welfare will be seriously jeop-

ardised because an adequate upbring-
ing cannot be provided, or if the man-
ner of the child’s conception deviates
extremely from the norm, these could
be grounds for prohibiting such con-
ceptions. Alternatively, a legal process
might be required to ensure that the
potential child’s interests are repre-
sented and adequately considered.

At the very least there should be some
criteria and / or processes which over-
ride the sirict application of the Hu-
man Rights Act.

The Assisted Human Reproduction
Bill fails to grapple with this issue.
Instead it reinforces adults’ rights but
is silent on the matter of the interests
of the child. The drafting of more com-
prehensive legislation would provide
a process of debate about what proce-
dures should or should not be allowed
and who can have access to them. This
would provide the opportunity for the
rights of the child and the interests of
the child to be defined and receive
statutory protection.

An extended version of this paper is
contained in the publication Protecting Our
Future: The case for greater regulation of
assisted reproductive technology, edited by
Sandra Coney and Anne Else, and available
frorm Women's Health Health Action, PO
Box 9947, Newmarket, Auckland at a cost
of $20. Email mckayi@womens-health.org nz
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involved in surrogacy arrangements
and any child. The Law Commission’s
discussion paper asks impbrtant ques-
tions about ensuring the legal status
of children born of a surrogacy ar-
rangement.

However, there are bigger questions.
Who is responsible for making deci-
sions about matters as momentous as
surrogacy? Is what is involved really
any more. than ensuring the safe and
agreed-to applications of technology

which compensate for inadequaciesin: -
the functioning of 2 human body, com:

parable, for example, to kidney dialy-
sis or organ transplant or the dispens-
ing of a new drug? Should we dismiss
the present mix of political monitor-
ing and intervention, non-specific leg-
islation, professional self-regulation,
ethical review, and law making be-
cause it is ‘confused’, ‘piecemeal’, and
often demand-driven and reactive?
Should we view the current approach
as enlightened, flexible and enabling,

and justly advancing the wishes of
individuals in a diverse and dynamic
society? And what can we learn from
these experiences of the last six years

to apply to other situations where

technological developments are out-
stripping foresight and the traditional
means of ensuring scrutiny and,
where appropriate, regulation and
control?
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