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I INTRODUCTION

An almost unquestioned tenet in a democratic society such as New
Zealand is that the dissemination of information and ideas should not be
impeded.·The phrases free speech and press and the public's right to know
are all tied to this principle. However, numerous instances where other
societal interests override, either expressly or tacitly, this principle exist in
the law: the administration of justice (suppression orders and contempt),
reputations (injurious falsehood, slander of title, passing off and
defamation), certain secrets of the state, and negligent misstatements where
the supplier stands in a special relationship to another! are primary
examples of entrenched exceptions.

One area which has not received careful consideration is that of truthful
information about a natural person ("personal information"). Increasing
concern about the purported lack of any common law right of privacy, 2

three 1986 New Zealand court decisions strongly suggesting such a right
exists, and recent breach of confidence cases, highlighted by the Spycatcher
litigation, make it propitious to consider the causes of action for breaches
of confidence and privacy. The purpose of this article is to consider these
two distinct actions in connection with the protection of personal
information by identifying the interests which underlie confidence and
privacy. 3

Part II will review the action for breach of confidence, and suggest that
it is based primarily upon encouraging trust and candour in relationships,
in addition to protecting privacy. Part II will also show how the action
is conflating with the tort of negligence. Part III will discuss the three 1986
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Interestingly, section 9 of the Fair Trading Act 1986 arguably extends this duty beyond
a person in a special relationship to any person who is damaged by a person in trade
who makes a misleading or deceptive statement. Obviously, this forms the topic of a
separate article.

2 See, eg, the February 14, and April 18, 1989 speeches of the Minister of Justice (both
entitled "Proposals for a Data Privacy Protection Act") concerning data privacy which
fail to note any potential privacy tort.

3 Government access to, use, and dissemination of information are beyond the scope of
this article. Thus the Official Information Act 1982 and potential amendment of the
Act as proposed by the Information Authority are not discussed. See Report of the
Information Authority on the subject ofCollection and Use ofPersonal Information
(1988).
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Tucker decisions4 which sow the seeds for a tort of invasion of privacy
in New Zealand. It will then consider the appropriateness of judicial
evolution of the tort and the potential scope of the action by viewing privacy
as founded upon the individual's autonomy to decide who will learn about
them.

II BREACH OF CONFIDENCE
1 Origins

The action for breach of confidence has been recognised in English law
at least since the early nineteenth century.5 Notwithstanding some earlier
decisions which support the action, 6 Prince Albert v Strange7 is the first
case in which an English court enjoined use of information and specifically
referred to breach of confidence as a potential basis for granting relief.
In Prince Albert, the plaintiff sought to restrain the defendant, who was
not a direct confidant of Queen Victoria and Prince Albert, from publishing
a catalogue which described unpublished etchings made by the Queen and
Prince. The Queen and Prince had given plates to the Royal printer to make
a limited number of copies, and it appears that an employee of the printer
made some unauthorised copies. 8 It was these unauthorised copies which
were described in the catalogue.

In affirming Knight Bruce's decision enjoining publication of the
catalogue, 9 Lord Cottenham held that the Queen and Prince had property
rights in the etchings, and, alternatively, that an injunction could be
founded upon "breach of trust, confidence, or contract" because the
impressions must have come into the defendant's possession by such
breach. 10 Lord Cottenham stressed that cases where the court exercises its
equitable jurisdiction to protect some legal title were inapposite where the
court was exercising, "an original and independent jurisdiction . . . to
prevent what this Court considers and treats as a wrong ... arising ...
from a breach of contract or confidence ...".11

4 TUcker v News Media Ownership Ltd, unreported judgment, High Court, Wellington;
appeal dismissed, unreported judgment, Court of Appeal, 23 October 1986, CA 172/86,
Cooke P, McMullin J and Hillyer J; and subsequent High Court decision of McGechan
J [1986] 2 NZLR 716.

5 The existence of the action is reflected in the New Zealand Copyright Act 1962, s 5(2).
6 Abernathy v Hutchinson (1825) 1 H & 1W 28; 47 ER 1313, cited as authority in Prince

Albert (1849), 1 Mac & G 25, 45; 41 ER 1171, 1179, is the first case where information
not fixed in a tangible form was protected against disclosure by a third party. An early
line of authority is based on an author's common law property right in an unpublished
literary work. See generally, The Law Commission, Breach of Confidence, Law Com
No 110 para 3.2 (1981) (hereafter "Breach of Confidence Report").

7 (1849) 1 Mac & G 25;41 ER 1171. Although Commonwealth Courts have referred to
this precedent, the only reference to the case in a reported New Zealand decision is
tangential. See Brooker v John Friend Ltd [1936] NZLR 743,747. But see McKaskell
v Benseman, unreported, High Court, Christchurch, 18 April 1989, CP 381/87, Jef
fries J at 25.

8 Ibid, 1 Mac & G at 28; 41 ER at 1172.
9 A proposed exhibition of the unauthorised copies of the etchings was also. enjoined.

10 (1849) 1 Mac & G 25, 44-45; 41 ER 1171, 1179.
11 Ibid, 1 Mac & G at 46, 41 ER at 1179. This passage was cited with approval by North

J in Pollard v Photographic Co (1888) 40 Ch D 345, 354.
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Prince Albert is fascinating because it provides the seeds for both breach
of confidence and a right of privacy. Although Lord Cottenham identified
breach of confidence as a basis for relief he also held that the injunction
would like solely for· "surreptitious acquisition" of information, without any
specification of a breach of confidence. 12 This aspect of the decision
highlights its recognition of protection of the privacy interests of the royals
from invasion by unauthorised disclosure of their private etchings. 13

The frequently cited nineteenth century case of Morison v Moat, 14
decided two years after Prince Albert, squarely identifies breach of con
fidence as a basis for enjoining use of information by a third party. In
Morison, Moat Junior was enjoined from using a secret formula com
municated to him by his father in breach of an express obligation of Moat
Senior to his partner, Morison. In granting the injunction, Turner VC,
said: 15

Different grounds have indeed been assigned for the exercise of that jurisdiction [in
cases of this nature]. In some cases it has been referred to property, in others to contract,
and in others, again, it has been treated asfounded upon trust or confidence, meaning,
as I conceive, that the Court fastens the obligation on the conscience of the party,
and enforces it against him in the same manner as it enforces against a party to whom
a benefit is given the obligation of performing a promise on the faith of which the
benefit has been conferred; but, upon whatever grounds the jurisdiction is founded,
the authorities leave no doubt as to the exercise of it.

2 Basis for the Action

As reflected in the above quote, the jurisprudential basis for enjoining
use16 of information has puzzled judges since the action was first recognised
by courts of equity.17 Since the rediscovery of the action in the leading
English case this century, Saltman Engineering Co Ltd v Campbell
Engineering Co Ltd, 18 and the proliferation of cases since that decision,
much debate, primarily among commentators, 19 has ensued concerning the
basis for the action. Property, contract, a broad equitable obligation of
go.od faith, and tort have all been voiced as appropriate bases for the ac-

12 It is arguable that the case was decided upon the basis of a claim of "surreptitious
acquisition" of information because affidavits which specified a breach by the royal
printer's employee were not considered by the court in affirming the grant of the original
injunction. 1 Mac & G at 47-49; 41 ER at 1180.

13 See discussion infra at Part III 1.
14 (1851) 9 Hare 241; 68 ER 492. Morison is cited as authority in AB Consolidated Ltd

v Europe Strength Food Co Pty Ltd [1978] 2 NZLR 515 (CA) 521, 525, the leading
New Zealand decision on breach of confidence involving commercial information.

15 Ibid, 9 Hare at 255; 68 ER at 498 (emphasis added).
16 Throughout this article the term "use" is intended to include disclosure as a form of use.
17 The question of whether information is "property" also arises with regard to criminal

law; ie whether the unauthorised use of information is theft of property. See, eg, R
v Stewart (1988) 50 DLR (4th) 1 (confidential information not "property" capable of
"theft"). See, Weinreb "Information and Property" (1988) 38 U Tor L J 117; Hammond,
"Theft of Information" (1984) 100 LQR 252. Cf Crimes Bill 1989, cl 185.

18 (1948) 65 RPC 203 [1963] 3 All ER 413.
19 But see Moorgate Tobacco Co Ltd v Philip Morris Ltd (No 2) (1984) 156 CLR 414,

437-438 (per Deane J).
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tion. 20 It has also been suggested that the action is sui generis. 21 As recently
as October 1988, Lord Goff expressly sidestepped the issue in the House
of Lords' substantive decision in the Spycatcher litigation: 22

I have however deliberately avoided the fundamental question whether, contract apart,
the duty lies simply 'in the notion of an obligation of conscience arising from the
circumstances in or through which the information was communicated or obtained'
. . . or whether confidential information may also be regarded as property ...

In relation to these issues it may be helpful to recognise that breach of
confidence cases can be classified into three major groups:23 commercial
information; personal facts and matters; and government secrets. A pro
prietary approach may be useful for consideration of commercial
information cases, such as the employment context24 or that of the detailed
joint venture. 25 This is because the attribute of alienability is recognised
in relation to such information26 and the courts often speak in terms of
ownership and property in trade secrets. 27

However, contrary to some commentators' views,28 a relationship
approach can provide an explanation for commercial information cases
as well. Arguably, these cases can be interpreted as instances where it is
wrong for one to reap benefits from information which was obtained
directly or indirectly from a confidant's breach of obligations of trust and
good faith to typical commercial confiders such as an employer or potential
joint venturer. 29 Holmes J in an often-quoted dictum noted the limited
usefulness of a property characterisation of information: 30

The word 'property' as applied to ... trade secrets is an unanalysed expression of
certain secondary consequences of the primary fact that the law makes some
rudimentary requirements of good faith. Whether the plaintiffs have any valuable secret
or not the defendant knows the facts, whatever they are, through a special confidence

20 See Gurry, Breach of Confidence (1984) chs II and III. See also Cripps, The Legal
Implications of Disclosure in the Public Interest (1986) 16-29, for a more extensive
discussion of the alternative bases and at 16, n 1, for a collection of the commentators
involved in the debate.

21 See Gurry, ibid, ch III. See also Cripps, ibid, 28-29.
22 Attorney General v Guardian Newspapers Ltd (No 2) [1988] 3 WLR 776, 806 (HL)

(citations omitted).
23 Gurry, supra n 21, 88, 101-102, identifies a fourth category, artistic and literary confidences.

Arguably such confidences fit within either the personal or commercial information
category, depending upon the author's intended use for the creation, and do not require
separate classification.

24 See, eg, Faccenda Chicken Ltd v Fowler [1986] 1 All ER 617 (CA).
25 See, eg, Seager v Copydex Ltd (No 1) [1967] 1 WLR 923 (CA); In New Zealand see

AB Consolidated, supra n 14.
26 See Ricketson "Confidential Information - a new Proprietary Interest" (1977) 11 MULR

(Pt I) 223; (1978) 11 MULR (Pt II) 289 (hereafter "Ricketson"), 233.
27 Gurry, supra n 21, 47 has described judicial references to information as property as

"metaphorical". In New Zealand, Davison CJ has held that information can be company
property. Pacifica Shipping Co Ltd v Andersen [1986] 2 NZLR 328, 340-342.

28 See, Ricketson supra n 26 at 243-244.
29 References to information as property in corporate opportunities cases can be explained

in these terms. See, eg, Pacifica Shipping ibid.
30 Du Pont v Masland 244 US 100, 102; 61 L Ed 1016, 1019 (1916).
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that he accepted. The property nlay be denied, but the confidence cannot be. Therefore
the starting point for the present matter is not property ... but that the defendant
stood in confidential relations with the plaintiffs ...

In breach of confidence cases involving personal matters of facts, equitable
notions of conscionable conduct and good faith, loyalty and trust with
respect to confidential communications and relationships, provide an even
more apt explanation for the decisions.

3 Interests Which Underlie the Action

Arguably breach of confidence protects four underlying interests. First,
the value of communication and the importance of full disclosure and
candour in certain relationships is sought to be encouraged. 31 For example,
assistance in many professional spheres, such as health, law, and finance,
require disclosure of all pertinent information, even that which may be
damaging, to be effective. In T v Broadcasting Corp of New Zealand, 32

Ellis J stressed the importance of preserving confidentiality where personal
information is provided to social workers:

There is no doubt in my mind there is a very substantial public interest in affording
the protection of the law of confidentiality to private information obtained by the
Director-General, Social Workers, and other officers of the Department of Social
Welfare. It is essential to their functioning that this information be freely forthcoming
... There can be no doubt that parents and citizens generally would be reluctant to
be frank with such officers if there was any suggestion that the information disclosed
would have circulation other than for the purpose for which it was given. It is very
similar to confidences given to medical practitioners and other professionals whose
obligation of confidence has long been recognised.

Second, encouraging trust, loyalty, and good faith in relationships is also
recognised by the courts. 33 Third, breach of confidence reflects an
individual's right to privacy. 34 Fourth, a confider's interest in obtaining any
benefits which would flow from dissemination or use of information
originating from them is protected. This last interest is evident in
commercial information cases, but can also arise with personal information.

One can see both utilitarian and moral rights principles as the
justifications for these interests. To the extent that one views these interests
in a utilitarian light, the flexibility of their enforcement and the extent to

31 In some situations, the importance of the confidential relationship is not only embodied
in obligations of confidence but also rules of privilege. See Evidence Amendment Act
1980, Part III. Section 35 goes so far as to give the Court discretion to determine whether
a particular confidential relationship justifies a privilege not to testify or produce
documents. See also D v National Society for the Prevention of Cruelty to Children
[1978] AC 1271 (HL).

32 lJnreported, High Court, Wellington, 1 December 1988, CP No 356/88, Ellis J at 28-29.
33 Lion Laboratories v Evans [1984] 2 All ER 417, 432-433, 435 (per Griffiths LJ); Guardian

Newspapers, supra n 22, 782 (per Lord Keith).
34 See discussion infra at Part III for an elaboration of what "privacy" means. See, eg,

A lbert v Strange, supra n 7; Guardian Newspapers, ibid (per Lord Keith) ("[In some
cases] breach of confidence involves no more than an invasion of personal privacy ...
The right to personal privacy is clearly one which the law should in this field seek to
protect.")
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which they can be balanced with public interests such as freedom of speech
and press come to the forefront of the analysis.

Although all of the above interests may underlie breach of confidence
actions, it is submitted that the candour and trust interests are and should
continue to be essential to the action, particularly in the personal
information context. Clearly, the privacy interest is also present, but the
significant point is that this is an additional interest which necessarily will
underlie confidence actions involving personal information. However, if
courts do not continue to found the duty in a relationship based on trust
and candour, then breach of confidence enlarges into a general right of
privacy. Although a tort protecting privacy is and should continue to be
recognised by the courts, judges should continue to found the duty of
confidence in a relationship and thus preserve some distinction with a right
of privacy.35 This appears to be the direction the New Zealand courts are
adopting, in contrast to the English approach of protecting privacy by the
backdoor of an overinflated notion of confidence.

4 The Elements of the Breach of Confidence Action

The removal of any obstacle as to available relief based on the equitable
origins of the action,36 the fact that only in certain instances are strangers
to confidential communications or relationships accountable for use of
information,37 and the possible availability of nominal damages for breach
of confidence per se38 make it more appropriate to classify breach of
confidence as an action39 resembling negligence which has its roots in
notions of what conduct is fair in relation to use of information which
stems originally from breach ofa confidential relationship or communica
tion. 40

35 For an elaboration of the reasons why courts should distinguish between confidence
and privacy, see Laster "Commonalities Between Breach of Confidence and Privacy"
(1990) 14 NZULR (forthcoming issue) (hereinafter "Laster").

36 Day v Mead [1987] 2 NZLR 443 (CA); Attorney-General (UK) v Wellington Newspapers
Ltd [1988] 1 NZLR 129, 172 (CA). For an elaboration of remedial issues, see Laster, idem.

37 See discussion infra at Part II 4(e).
38 See discussion infra at Part II 4(c).
39 Bell-Booth Group Ltd v Attorney-General, unreported judgment, Court of Appeal,

21 February 1989, CA 44/88, Cooke P, and McMullin, Somers and Casey 11 (per Cooke
P at 16-20) merely stating that breach of confidence is "actionable". Cf Dawson and
Mason v Potter [1986] 1 WLR 1419, 1422 (CA) (per Everleigh 1) and McKaskell v
Benseman, unreported, High Court, Christchurch, 18 April 1989, CP 381/87, Jeffries
J at 25 (both labelling breach of confidence a tort) with Woodhouse 1 in AB Consolidated
supra n 14 (stating the action is not a tort). Cf Lord Denning's view that it should be
regarded as a tort "in the same class of wrongdoing as inducing a breach of contract
- which is always regarded as a tort". Denning, What Next In the Law (1982) 226.
The nature of the action (contract, tort, equity, property or other) may remain significant
on questions of limitation periods, consideration of fault of the confider, availability
of restitution, and damage measures.

40 Thus cases of unauthorised acquisition of information would not fit within the above
articulation of the breach of confidence action which places an original confidential
relationship or communication as its central tenet. Although unauthorised takings clearly
seem unfair, the unfairness stems from invasion of one's private personal or business
sphere; as such the action for breach of privacy is more appropriate to deal with such
situations involving personal information and express trade secret or unfair competition
protection is appropriate in commercial situations.
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Current law, derived primarily from Megarry J in Coco v A N Clark
(Engineers) Ltd, 41 suggests that the action requires the following elements
be established:

The information not be generally known or readily and easily accessible
by the public at the time it was imparted, 42

2 The information either be acquired as a consequence of a confidential
relationship or be imparted in circumstances or in a relationship which
would import to a reasonable person in the shoes of the confidant that
it was imparted in confidence because it was supplied for a limited
purpose or its unauthorised use would foreseeably damage the confider
or such confidence be accepted by the direct recipient;

3 Unauthorised use of such information by the direct recipient or by a
third party who should reasonably know before they use it that a serious
question exists as to whether their access to the information stems
directly or indirectly from a breach of confidence by a confidant; and

4 Where commercial information or state secrets43 are at issue, the
confidant can establish some detriment flowing from the unauthorised
use. 44

Numerous cases have held that an obligation of confidence protects
personal information. Information about family etchings shown only to
certain friends,45 marital secrets,46 tribal secrets,47 medical matters, 48
personal finances,49 adoption,50 family history and physical abuse,51 marital
difficulties,52 and romantic liaisons,53 have all been protectable pursuant
to duties of confidence. Thus personal information may be protected by

41 [1969] RPC 41. The Coco test has been followed by the New Zealand Court of Appeal.
See AB Consolidated, supra n 14, at 520 (defendant company was enjoined from using
commercial information made available to it by the plaintiff company during negotiations
to form a joint venture which never came to fruition).

42 But there may be instances where such information should be subject to a duty of
confidence. See Laster, supra n 35, at Part II.

43 In government secrets cases what has been interpreted as a fourth requirement for a
breach of confidence action by the state, that disclosure of the information be contrary
to the public interest, is merely another way of stating detriment from unauthorised
use. See, eg, Attorney-General v Jonathan Cape Ltd [1976] QB 752; Commonwealth
ofAustralia v John Fairfax & Sons Ltd (1980) 147 CLR 39. Cf Attorney-General (UK)
v Wellington Newspapers Ltd [1988] 1 NZLR 129, 166, 176 distinguishing the case of
an action for breach of confidence by an overseas government from that involved in
Commonwealth of Australia v John Fairfax & Sons Ltd, and Attorney-General v
Johnathan Cape Ltd.

44 As to any detriment requirement in the personal information context, see infra Part II 4(c).
45 Prince Albert, supra n 7.
46 Argyll v Argyll [1965] 2 WLR 790; Neal v Neal, unreported, High Court, 16 February

1989, CP 202/89, Barker J.
47 Foster v Mountford (1976) 14 ALR 71.
48 X v Y [1988] 2 All ER 648; W v Egdell [1989] 2 WLR 689; Cf Furniss v Fitchett [1958]

NZLR 396; see also Duncan v Medical Practitioners Disciplinary Committee [1986]
1 NZLR 513; Halls v Mitchell [1928] SCR 125, 136-138.

49 Tournier v National Provincial & Union Bank [1924] 1 KB 461 (CA).
50 D v Hall [1984] 1 NZLR 727.
51 T v The Broadcasting Corp of New Zealand, supra n 32.
52 Szarfer v Chodos (1986) 54 OR (2d) 663.
53 Stephens v Avery [1988] 2 WLR 1280; Ott v Fleishman [1983] 5 WWR 721.
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breach of confidence provided it is imparted in circumstances or a
relationship importing an obligation of confidence. 54

(a) A confidential relationship

One of the most significant aspects of breach of confidence is that it
is not limited to those relationships traditionally viewed as involving trust
and confidence,55 such as doctor-patient,56 solicitor-client,57
accountant-client,58 employer-employee,59 banker-customer,60 or priest
penitent,61 although each such relationship will prima facie import a duty
of confidentiality.62 Rather the courts look to the circumstances in which
information has been imparted to determine whether a duty exists, as well
as the scope of the duty.63 Thus, a communication between friends may

54 For a discussion of what information may be "confidential" or "not public", see Laster,
supra n 35.

55 Although the term "fiduciary" itself is subject to varying interpretations, it seems that
the obligation of confidence extends to relationships which would not be viewed
traditionally as fiduciary ones. It would appear that any distinction between breach of
a fiduciary duty as to use of information and the evolving negligence approach discussed
in this article is only helpful in ascertaining the particular scope of the duty and the
standard of care owed by a party to a relationship. Thus, where the relationship is one
traditionally viewed in fiduciary terms, the standard of care owed may be particularly
stringent and the information encompassed by the duty may be quite extensive because
that is what is viewed as reasonable. See Day v Mead, supra n 36 at 452 ("... the Court
will have to give much weight to the well-established principle that, largely for exemplary
purposes, high standards are expected of fiduciaries.") See also Effem Foods Pty Ltd
v Trade Consultants Ltd, unreported judgment, High Court, Auckland, 3 March 1989,
CP 139/89, Barker J at 22-23. Thus it is submitted that Gurry, supra n 21 at 266, is
incorrect when he suggests that the distinction between breach of confidence and
negligence is significant because the former involves "strict liability". See discussion
at Part II 4(d).

56 See dicta of Duff J in Halls v Mitchell, supra n 48 at 136-138. For an interesting case
highlighting public interest circumscription of the duty of confidence see W v Egdell,
supra n 48 (psychiatrist who prepared medical report for criminal with diminished
responsibility to aid decision whether to transfer criminal to a regional secure unit under
duty of confidentiality to patient which was not breached where report disclosed to
Home Office).

57 Parry-Jones v Law Society [1969] 1 Ch, 1, 9; Szarfer, supra n 52; Ott v Fleishman, supra
n 53. See also Moore v Terrell (1883) 4 B & Ad 870, 110 ER 683, cited in Commissioner
of Inland Revenue v West-Walker [1954] NZLR 191, 214 (CA) (per Stanton J).

58 Weld-Blundell v Stephens [1919] 1 KB 520, 544-45 (per Bankes LJ).
59 See, eg, Merryweather v Moore [1892] 2 Ch 518; Robb v Green [1895] 2 QB 315; and

New Zealand Needle Jvlanufacturers Ltd v Taylor [1975] 2 NZLR 33. See also Auckland
Shop Employees' Union v Woolworths (NZ) Ltd [1985] 2 NZLR 372,376 ("It may well
be that ... a term recognising that there ought to be a relationship of confidence and
trust is implied as a normal incident of the relationship of employer and employee.")
and Marlborough Harbour Board v Goulden [1985] 2 NZLR 378, 383.

60 See, eg, Tournier, supra n 49, at 480.
61 Guardian Newspapers, supra n 22, 782 (per Lord Keith).
62 See dicta of Diplock LJ in Parry-Jones, supra n 57, noting that a "contractual duty

of confidence, generally implied though sometimes expressed ... exists not only between
a solicitor and client, but, for example, between banker and customer, doctor and patient
and accountant and client." Although Diplock LJ speaks of it as a "contractual duty",
the approach of the New Zealand Court of Appeal in Day v Mead deflates the importance
of the contractual characterisation and instead focuses on the nature of the particular
relationship.

63 See Day v Mead, supra n 36 at 458 (per Somers J), and Tournier, supra n 49 at 486
(per Bankes LJ).
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import an obligation of confidence,64, as will the marital,65 social worker
client,66 and journalist-source67 relationships.

This leads to some of the most interesting questions in breach of
confidence as to personal information: when will a duty be found; is it
different from the search in the law of negligence for a "special relationship"
to support a duty of care;68 how do courts ascertain the scope of the duty
of confidence; and does it differ from a neg~igence approach?

It is submitted that the touchstone for breach of confidence is whether
trust can be found to have been reposed in and accepted by the recipient
of information. Ultimately, it is submitted that the "special relationship"
needed to find a duty of care as to negligent provision of advice or
information is not materially different from the search to determine if a
confidential relationship exists for breach of confidence. Reliance and
acceptance of responsibility are key in both situations. 69 In breach of
confidence, reliance takes the form of trust in the confidant in whom
information has been reposed; whereas in negligent misstatement it is a
question of reasonable reliance by the plaintiff on information or advice
provided by the defendant. Acceptance of responsibility in breach of
confidence exists where the confidant accepts that information has been
imparted in confidence/"as compared to negligent misstatement where the
issue is whether th~defendant assumed some responsibility for such in
formation. 70

The views of Somers J in Day v Mead confirm the commonality between
negligence and breach of. confidence: 71

Such a duty [to exercise care in giving information or advice] will arise if the relationship
is such that one party is shown to repose substantial trust or confidence in the other
... or if one undertakes to act for another in a particular transaction whether or
not asked to do so·... The foundation of the obligation lies in the trust or confidence
reposed by one and accepted by the other or the assumption to act for the one by
that other ... I am disposed to think that the equitable and common law obligations
as to disclosure, use of confidential information, and want of care discernible in the
cases are now but particular instances of duties imposed by reason of the circumstances

64 Stephen v Avery. supra n 53 (court rejected defendant's claim that for breach of
confidence to lie a contract or a pre-existing relationship was needed before it could
be said that a duty of confidence exists in case where the plaintiff confided information
concerning sexual conduct to a friend).

65 Argyll v Argyll, supra n 46; Neal v Neal, supra n 46.
66 T v Broadcasting Corp ofNew Zealand, supra n 32. Clearly New Zealand jurisprudence

is developing at a quicker pace than in other parts of the Commonwealth. See, eg, O'Neill
v Department of Health and Social Security [1986] 3 NIJB 11 cited and discussed by
Capper, "Is There a Cause of Action at Law for Breach of Confidence?" (1986) 37 NILQ
273.

67 British Steel Corp v Granada Television Ltd [1980] 3 WLR 774, 821 (HL) (per Lord
Wilberforce).

68 See, eg, Lawton v BOC Transhield Ltd [1987] 2 All ER 608.
69 Cf Walker, "Advice-giving: Towards a unified approach" [1988] NZLJ 103.
70 See liedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465, 530 (HL) Per Lord

Devlin: Where, as in the present case, what is relied on is a particular relationship created
ad hoc, it will be necessary to examine the particular facts to see whether there is an
express or implied undertaking of responsibility.

71 Supra n 36 at 458.
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in which each party stands to the other and that while the particular remedy for breach
of duty may depend upon the way the case has developed, equity and the law are
set upon the same course.

The use by Somers J of the term "substantial" trust or confidence may
be of some assistance in considering the extent to which the courts will
recognise a duty of confidence in circumstances outside those traditionally
viewed as involving fiduciaries. Arguably there must be very strong support
for a finding of substantial trust or confidence before a duty will be
imposed in such non-traditional circumstances, such as between friends.
Thus, courts may not too readily find a duty of confidence in such
circumstances unless the confider stated expressly that information was
being imparted in trust and confidence and the recipient clearly accepted
the information on that basis. 72

This is perfectly sensible because in such situations a reasonable person
in the shoes of the recipient would not be aware that confidence and trust
were being reposed in them unless they were expressly told. Consequently,
in relationships which do not traditionally involve trust and confidence,
it would seem essential for the confider to impress upon the recipient that
particular information was being imparted in confidence and that the
recipient accept such trust and confidence. Otherwise, societal interests in
free speech would be overrun. 73

Furniss v Fitchett74 shows the bridge between breach of confidence and
negligence. The defendant doctor treated both spouses and provided Mr
Furniss a medical report to give to his lawyer which stated that Mrs Furniss
exhibited symptoms of paranoia. The report was subsequently introduced
by Mr Furniss' solicitor in court during separation and maintenance
proceedings and Mrs Furniss suffered shock as a result. In finding the
doctor negligent for disclosing medical information which he reasonably
should have known would harm his patient, Barrowclough CJ recognised,
obiter, that the doctor had breached an implied contractual obligation of
confidence but that the plaintiff apparently sued in tort to recover

,72 This was the approach of Browne-Wilkinson VC in Stephens v Aver)}, supra n 53 at
186-187, in rejecting as "wrong in law" an argument that no "legal duty of confidence"
can exist "in the absence of either a legally enforceable contract or a pre-exi~ting

relationship - such as that of employer and employee, doctor and patient, or priest
and penitent ..." where the plaintiff specifically pleaded that her communication to
her friend, the first defendant,· was "made expressly on the basis that it was confidential
and accepted on that basis." (emphasis added.)

73 It is interesting in this regard to note the approach of the New Zealand Court of Appeal
in Bell-Booth, supra n 39 where the court summarily rejected a duty of care as to
disclosure of truthful commercial information acquired in the course of a relationship
between the defendant Ministry of Agriculture and Fisheries and the plaintiff to test
the efficacy of the plaintiff's product. In concluding that no duty of care should arise
as to the use of truthful commercial information because of the delicate balance of
free speech interests, the court recognised in passing the distinct action for breach of
confidence which clearly prohibits the use of truthful information. Although the result
may be sensible because of the absence of any express undertaking as to confidentiality,
it is unfortunate that the court did not articulate why no duty arose - particularly
since the court recognised breach of confidence as an established avenue for relief in
addition to defamation and slander of title.

74 [1958] NZLR 396 (5 Ct).
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exemplary damages. 75 Barrowclough CJ relied upon "the general conception
of relations giving rise to the duty of care" identified by Lord Atkin in
Donoghue v Stevenson76 to find a duty in tort. Foreshadowing the
conflation of negligence and breach of confidence, Barrowclough CJ said,
obiter, that it was his "hope" and "belief" that it was the law that, "the
duty to preserve a patient's secrets may not be much more extensive than
the duty I have here held to exist and approximate very closely to the duty
described in the [Hippocratic Oath]". 77

The judge was well aware that his reasoning could be extended to
information procured in other relationships and in no way disavowed such
an extension: 78

I am, of course, aware that the line of reasoning which has led me to the foregoing
conclusions, may be involved to set up a similar duty of care on the part of any person
who ... expresses an opinion which he ought to foresee would be likely to cause physical
harm, as distinct from pecuniary loss, to any other person standing to him in the
relationship which Lord Atkin envisages. The suggestion that there is some sort of
general rule that "what a man writes on paper is like a gun or other dangerous
instrument", was rejected by Bowen L J in Le Lievre v Gould [1893] 1 QB 491,502,
and there seems to be no ground for drawing a distinction for present purposes between
what is said and what is written - if, in fact, it be true. It may, therefore, be that,
apart from any question of libel or slander, a duty of care is owed by every professional
man, and, indeed, by a person outside the profession, in respect of what he writes
or says of another, if that other thereby suffers physical injury.

Barrowclough CJ considered foreseeability of harm as the critical limitation
for any extension of the tortious duty to other relationships.79 He also
considered physical injury to be a prerequisite.

The similarity in rationale between Barrowclough CJ's views and the
expansion of breach of confidence to various relationships is striking. So
too is the parallel in reasoning between Barrowclough CJ in viewing
foreseeability of harm from disclosure to determine whether a duty of care
exists and Cooke P in Spycatcher in considering foreseeability to determine
the scope of the duty of confidence. These developments highlight the
convergence of breach of confidence and the tort of negligence.

(b) Scope of the duty

In Spycatcher, Cooke P adopted foreseeability limitations of tort to
decide the scope of the duty of confidence between a government and
members of its security services: 80

75 Ibid at 400-401.
76 [1932] AC 562, 580.
77 Supra n 74 at 404. This result has been reached in the United States. See Doe v Roe

400 NYS 2d 668 (where the court recognised a tort claim against a psychiatrist and her
husband for breaching confidence by publishing a book which though not naming or
picturing the plaintiff, a former patient, contained sufficient detail to identify her) and
cases cited therein.

78 Supra n 74 at 403.
79 [1958] NZLR at 403-404.
80 Wellington Newspapers, supra n 36 at 172 (emphasis added). But see AB Consolidated

Ltd, supra n 14, 520, where Woodhouse J notes that the obligation of confidence is
founded in equity and arises independent of tort.
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The relationship must extend at least to any information, acquired in the course of
the relationship, the disclosure of which could foreseeably result, either alone or in
combination with other information, in damage to the efficiency of the service.

Cooke P's emphasis on foreseeable harm from disclosure in determining
the scope of the duty of confidentiality could be seen as a departure from
what Gurry has described as the generally accepted view that the issue is
whether the information has been imparted for a "limited purpose". 81

However, these approaches can be reconciled if one considers foreseeability
of harm from disclosure as one way by which a reasonable recipient of
information would realise that information has been imparted for a limited
purpose. This interpretation is supported by Cooke P's recognition that
the duty extended "at least" to such information. It is also consistent with
Megarry J's test in COC082 of whether "any reasonable [person] standing
in the shoes of the recipient of the information would have realised upon
reasonable grounds the information was being given [in confidence]" to
determine whether the circumstances import an obligation of confidence. 83

Read together, these views suggest the issue is whether the circumstances/
relationship are such as to apprise a reasonable person in the shoes of the
recipient that the continued non-disclosure/use of the information would
be of value/interest to the confider. 84 Whether that is the case may be
determined either because the information has been provided expressly in
confidence or for a limited purpose, or the confidant should reasonably
foresee that unauthorised use would harm the confider.

A nexus between the nature of the relationship and what information
is protectable was suggested as early as 1924. 85 Bankes LJ in Tournier v
National Provincial & Union Bank86 considered the nature of the
relationship critical in determining the scope of any duty of confidence:

The privilege of non-disclosure to which a client or a customer is entitled may vary
according to the exact nature of the relationship between the client or the customer
and the person on whom the duty rests. It need not be the same in the case of the
counsel, the solicitor, the doctor, and the banker, though the underlying principle may
be the same.

81 Gurry supra n 21 at 113-115. The lack of originality or simplicity of the information
will not preclude it from being protectable. See AB Consolidated supra n 14, at 521.
The only limitation on protection is that suggested by Megarry J in Coco supra n 41,
48 (quoted with approval in AB Consolidated, supra n 14, at 521), that equity will not
protect "trivial tittle-tattle", although this limit may only relate to injunctive relief and
not liability. Report on Breach of Confidence, supra n 6.

82 Idem.
83 However Cooke P in Spycatcher uses a foreseeability of harm from disclosure test to

determine what information is protectable rather than to determine whether the
relationship was such as to import an obligation of confidence. Arguably this was simply
a consequence of the nature of the case. That is, there was no serious question that
the relationship between a government and members of the Security Service did not
involve some obligation of confidence. See Wellington Newspapers supra n 36 at 172.

84 Such an approach would provide a more satisfactory interpretation of Schering Chemicals
Ltd v Falkman Ltd [1982] QB 1 [1981] 2 WLR 848; X v Y [1988] 2 All ER 648, and
Lord Keith's hypothetical anonymous philanthropist, discussed at Part II D 3.

85 This approach is also evident in Smith Kline & French Laboratories Ltd v Attorney
General, unreported, High Court, Wellington, 6 September 1988, CP 671/87, Jeffries J.
Jeffries J.

86 Supra n 49 at 474.
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Tournier also illustrates that the duty can extend to information acquired
during the course of a confidential relationship8? from a source other than
the confider where the information is acquired as a consequence of the
relationship.88 In Tournier, the English Court of Appeal held that the bank
owed the plaintiff customer an implied contractual obligation of confidence
as to the fact, learned from another bank, that the plaintiff had paid money
to a bookmaker. Bankes LJ explained the obligation as follows: 89

The case of the banker and his customer appears to me to be one in which the
confidential relationship between the parties is very marked. The credit of the customer
depends very largely upon the strict observance of that confidence. I cannot think
that the duty ofnon-disclosure is confined to information derived from the customer
himself or from his account.

The potential application of the confidence to information acquired from
sources other than the confider is quite extensive. It is submitted that a
duty of confidence as to information not derived from the confider should
only arise in relationships involving what Somers J in Day v Mead identified
as substantial trust or confidence. These would include professional
relationships such as solicitor-client, doctor-patient, banker-customer,
psychiatrist-patient, and social worker-client,90 as well as instances involving
express undertakings to respect the confidentiality of such information.

One final issue is whether the duty extends to taking reasonable care
to prevent others from acquiring confidential information. In Barclays Bank
v Taylor91 the English Court of Appeal held that a bank's duty of
confidence to a customer did not extend to notifying the customer that
the police were applying for orders to inspect the customer's account, let
alone to oppose the applications. Arguably the court should have
considered the matter from the perspective of what would constitute a

87 Aitkin LJ noted at 485 that the obligation should not extend, "to information as to
the customer obtained after he ceased to be a customer."

88 See also Ott v Fleishman supra n 53 at 723. In the employment relationship this can
occur where an employee develops an invention in the course of the employment. See,
eg, Sterling Engineering Co Ltd v Patchett [1955] AC 534. As to information from other
sources, see, eg, Cranleigh Precision Engineering Ltd v Bryant [1964] 3 All ER 289 (CA).

89 Supra n 49 at 474 (emphasis added).
90 This reasoning provides a better explanation of T v The Broadcasting Corp of New

Zealand, supra n 32, because the facts in that case suggest that some of the information
held to be within the duty of confidence was acquired by the Department of Social
Welfare from sources other than the plaintiff, but nonetheless acquired by the Department
in its "character of" social work provider. Thus Ellis J notes at 21-22 that "much of
the information recorded in the report could be traced to several sources", but that "[t]he
dossiers would never have come into existence but for the confidential information
supplied by the Plaintiff." This approach approximates that of Bankes LJ in Tournier
(at 474) who applied the test of whether the information was acquired by the defendant
bank from a third party "in his character as the plaintiff's banker".

91 (Eng CA) 22 May 1989, noted in The Times Law Report, 23 May 1989.
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reasonable duty of care in the circumstances. 92 Although this perspective
might not have altered the outcome, arguably it provides a better way to
consider the issue.

(c) The question of detriment

Reference to foreseeability of harm highlights a key problem in conflating
any duty of confidence with negligence because it is unclear whether any
detriment must flow from unauthorised use of personal information for
a breach of confidence action to lie whereas harm is essential for
negligence. 93 In Prince Albert Knight Bruce VC recognised that relief would
lie even where publication would be "creditable or advantageous" to a
claimant. 94 However, it would seem that the Queen and Prince sought to
enjoin publication of the catalogue describing their private etchings because
it would have been embarrassing, an injury to feelings rather than
reputation.

In Coco, 95 Megarry VC stated that unauthorised use of information had
to be to the "detriment of the person communicating it", but noted:

... I can conceive of cases where a plaintiff might have substantial motives for seeking
the aid of equity and yet suffer nothing which could fairly be called detriment to him
as when the confidential information shows him in a favourable light but gravely injures
some relation or friend of his whom he wishes to protect.

Arguably Megarry VC was attempting to ensure protection of privacy
interests of friends and relations indirectly by means of breach of
confidence in a country where no tort directly protects a right to privacy.
This seems to be an inappropriate approach to breach of confidence and
arguably is unnecessary in New Zealand because a right to privacy is
recognised.

It is hard to imagine situations where a confider will wish to prevent
use of information yet suffer no harm to one's feelings or reputation from
such disclosure. However, the recent English case of X v j196 provides an
instance where a court held that detriment is not a prerequisite to an action
for injunctive relief. In X v Y the media defendant had paid an employee
of the plaintiff hospital board to obtain copies of medical records of
patients suffering from AIDS who were practising doctors in England. By
the time Rose J decided the case the defendant sought to publish only the
fact that two unidentified doctors were suffering from AIDS, a fact which
had already been published. Notwithstanding the defence argument that
the proposed publication would result in no detriment to the plaintiff
hospital, Rose J enjoined the defendants. 97 Although Rose J held that
detriment is not a prerequisite for breach of confidence, the case may also

92 This would be consistent with the approach in Weld-Blundeil supra n 58. Cf D v Hall
[1984] 1 NZLR 727 and West-Walker, supra n 57.

93 Day v Mead, supra n 36 at 450 (per Cooke P).
94 (1849) 2 De Gex & Sm 652, 697; 64 ER 293, 312.
95 Supra n 41 at 48.
96 Supra n 48.
97 Ibid at 657-658.



Breaches of Confidence 45

be viewed as recognising the broader interests of the hospital in encouraging
candour and trust in its relations with patients generally.

In addition, the dicta of Lord Keith in Guardian Newspapers98 suggest
that an action for injunctive relief or nominal damages should lie for breach
of confidence even where no detriment has or will be suffered by the
claimant:

It is worthy of some examination whether or not detriment to the confider of
confidential information is an essential ingredient of his cause of action in seeking
to restrain by injunction a breach of confidence. Presumably that may be so as regards
an action for damages in respect of a past breach of confidence. If the confider has
suffered no detriment thereby he can hardly be in a position to recover compensatory
damages. However, the true view may be that he would be entitled to nominal damages
... In other cases (than commercial information) there may be no financial detriment
to the confider, since the breach of confidence involves no more than an invasion of
personal privacy. Thus in Duchess ofArgyll v Duke ofArgyll an injunction was granted
against the revelation of marital confidence. The right to personal privacy is clearly
one which the law should in this field seek to protect. If a profit has been made through
the revelation in breach of confidence of details of a person's private life it is appropriate
that the profit should be accounted for to that person. Further, as a general rule, it
is in the public interest that confidences should be respected, and the encouragement
ofsuch respect may in itself constitute sufficient ground for recognising and enforcing
the obligation ofconfidence even where the confider can point to no specific detriment
to himself. Information about a person's private and personal affairs may be of a
nature which shows him up in a favourable light and would by no means expose him
to criticism. The anonymous donor of a very large sum to a very worthy cause has
his own reasons for wishing to remain anonymous, which are unlikely to be discreditable.
He should surely be in a position to restrain disclosure in breach of confidence of
his identity in connection with the donation. So I would think it is sufficient detriment
to the confider that information given in confidence is to be disclosed to persons whom
he would prefer not to know of it, even though the disclosure would not be harmful
to him in any positive way.

There are several ways to interpret these dicta. Arguably Lord Keith is sug
gesting that the indignity suffered by a confider from a confidant's disregard
of a confidence and trust is in itself a harm for which redress is available.
If so, injunctive relief would be available to prevent unauthorised use, and
nominal damages would be awarded if such use has already occurred. This
approach is analogous to per se torts for which nominal damages are
"awarded not by way of compensation for any actual loss suffered, but
merely by way of recognition of the existence of some legal right vested
in the plaintiff and violated by the defendant".99 If this is correct, then
use of foreseeability of harm to determine the scope of the duty of
confidence may be ridiculous. That is, if mere breach of a confidential
relationship without harm is actionable then courts should not consider
harm in deciding what information is protectable. Alternatively, one could
view the dicta as recognising embarrassment and indignity as the sort of
harm which may result from disclosure of personal information, and in
such cases nominal damages should be awarded, even where no other harm

98 Supra n 22 at 782.
99 Salmond & Heuston on Torts (l8th ed) 496. Ironically, the Accident Compensation Act

1982 could bar such nominal damages. See Laster, supra n 35.
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can be proven. 100 Whichever view one adopts, the parallels between breach
of confidence and tort law are becoming more evident.

Two other issues which reflect upon the nature of the actionlOl are what
constitutes breach by a confidant and the liability of strangers to a
confidential relationship.

(d) What constitutes breach by a confidant

As will become clear from the discussion of third parties, different
remedies will be available against a third party depending upon whether
they have notice that their conduct will be furthering a breach of confidence.
Before monetary liability will be imposed, a third party must be found
not to be acting innocently.

In the case of the confidant, Gurry views the action as one of "strict
liability".102 Notwithstanding this view,103 it remains unclear whether a
confidant will be accountable for compensation, as opposed to injunctive
relief or some restitutionary remedY,104 where fault is not proven in a
personal information case. Close examination of the content of a confi
dant's undertaking is critical. It is submitted that absent an express
undertaking to insure preservation of confidentiality, courts will view the
undertaking as one to take reasonable care to maintain the confidentiality
of the personal information. lOS This undertaking will include abstention
from obtaining any personal advantage by making an unauthorised use
of the information. l06

Viewing the nature of the duty in this way helps overcome some of the
questions which a "limited purpose" test raise. For example, can a
professional use the general information and insights gained as a result

100 See, eg, Ott supra n 53 at 728 (where court awarded nominal damages of $500 to plaintiff
client who suffered no actual damage other than "some anxiety and embarrassment").
See also Horsburgh v New Zealand Meat Processors IndustriallJnion of Workers [1988]
1 NZLR 698, 702 (where Court of Appeal held that breach of contract damages may
include damages for discomfort and distress due to humiliation). Cf Walsh v Kerr,
unreported, Court of Appeal, 7 June 1989, CA 123/87, Cooke P, Somers and Hardie-Boys
J J (allowing appeal of $10 nominal damage award in breach of commercial contract
case and awarding $5000 where court satisfied damage suffered, but proof necessarily
speculative).

101 Public interest circumscription of the duty and remedies are discussed in Laster, supra
n 35.

102 Supra n 21 at 266.
103 Gurry relies upon Seager, supra n 25, to conclude that breach involves strict liability

for unauthorised use because the confidant there acted in good faith and subconsciously
used the information. It is submitted that Seager is a case where the difference between
acting bona fide and taking reasonable care is evident. Arguably, the defendant in Seager,
though bona fide, fell below the standard of that which the court viewed as reasonable
in the circumstances.

104 See discussion of these remedies in Laster, supra n 35.
105 Weld-Blundell, supra n 58; Ott, supra n 53 at 723 ("While a test of reasonableness will

usually be appropriate, careful and certain instructions are the lawyer's only real
safeguard"); cf Nocton v Ashburton [1914] AC 932 (HL).

106 See, eg, Szarfer, supra n 52 (solicitor used knowledge of his client's marital and sexual
problems in engaging in affair with client's wife). Cf Phipps v Boardman [1967] 2 AC
46 (HL).
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of any particular relationship? Arguably a limited purpose test would
preclude a professional from making any use of information gained from
the relationship unless it was for the purpose of that relationship. In fact,
professionals routinely and necessarily use the insights gleaned from
confidential relationships. Thus the duty must be one to take reasonable
care to preserve the confidentiality of the information. Ordinarily this would
entail abstention from use of the information in conflict with a confider's
interests, taking care to prevent disclosure of the information, and ensuring
that any non-conflicting use is in a form which is clearly non-identifiable
to everyone, including the confider. In this unidentifiable form, the
information may be used as part of the confidant's personal knowledge,
skills, and experience. l07

(e) Liability of 'third parties

In "third party" situations, the clainlant's right to relief cannot be
founded upon any obligation stemming from any pre-existing relationship
between the parties. It is here that property based theories take on meaning.
Once information is classified as "property", it is easy to hold accountable
any person into whose "possession" that information comes. lOB However,
twentieth century cases favour an equitable obligation of good faith
attaching to the conscience of the third party who learns of confidential
information,109 although no definite answer to this "fundamental question"
exists. no

Either a property or an unconscionability theory supports an action
against third parties in circumstances where there has been an original
breach by the confidant and the third party has notice of such breach.
However the real trouble arises in three cases: (i) where a stranger has no
notice of the breach before she uses the information; (ii) where there has
been no breach by the confidant; and, even more problematically, (iii) where
no confidential communication or imparting of information has occurred.

(i) Innocent recipients of information originating from a breach of
confidence

Courts have enjoined defendants from using information which they
received without notice that it originated from a breach of confidence. In
the seminal case of Prince Albert the defendant was enjoined from making

107 See, eg, Duncan, supra n 48 at 521 (dicta of Jeffries J that limited information could
be provided to others, "for statistical, accounting, data processing or other legitimate
purposes.") Cf Breach of Confidence Report, supra n 6, 201.

108 See, eg, Exchange Telegraph Co v Howard (1906) 22 TLR 375 (discussed infra n 156),
where the plaintiffs clain1ed that their "property in information" was stolen. In New
Zealand, see the recent case of Infometrics Business Services Ltd v Broadcasting Corp
of New Zealand, unreported, High Court, Wellington, 7 September 1987, CP 363/87,
where Eichelbaum J at 4 relied on Exchange Telegraph for the proposition that notice
to the defendant of the" 'surreptitious' obtaining of ... information" is sufficient to
support an action, although it appears that the court was operating on the basis that
an original breach had occurred. Cf dicta of Edwards J in Cooksley v Johnson & Sons,
discussed infra at 114 and accompanying text.

109 Saltman Engineering supra n 18; Moorgate Tobacco supra n 19 at 438.
110 See views of Lord Goff quoted supra n 22, avoiding this "fundamental question".
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use of information about the etchings notwithstanding his claim, which
was not challenged by the court, that he "did not know or believe that
the copies had been improperly obtained".111 This was because Lord
Cottenham found that the defendant's possession of the copies "must have
originated in a breach of trust, confidence, or contract ...".112 As Gurry
explains, the issuance of the writ seeking injunctive relief against an
innocent party itself will give that party notice such that any subsequent
use will be enjoined. 113

Enjoining future use of information by an innocent recipient is
supportable upon the view that it would be wrong to permit such use after
the recipient has knowledge of its tainted source. For this reason it is
difficult to justify on a conscionability theory a monetary award against
a defendant based on conduct which occurred while that party was acting
innocently, although a property theory would support such an award. The
dicta of Edwards J in the 1905 case of Cooksley v Johnston & Sons114

resoundingly rej ects such a proprietary approach to information: 115

In any case it seems clear that there can be no common law right in such information
sufficient to make an innocent person to whom it is communicated liable in damages
for its use ... We do not think that there is any analogy between the case of information
obtained by diligence and expense, which under certain circumstances is property, and
chattels. In the case of chattels the person who deals with them must do so at his
own risk, if it should turn out that the person with whom he deals has no title. But
chattels can never become public property. There must always be an owner, and a
prudent person can protect himself in his dealings with them. Information, on the
other hand, is as a general rule public property. The affairs of life could not be carried
on if it were incumbent upon every person to whom information has been
communicated to inquire before he acted upon it whether or not there were facts which
gave some other person a right of property in that information. No case has ever gone,
nor do we think that any case is likely ever to go, to this length.

These dicta arose in a copyright and passing off action involving
commercial information. Nonetheless, Edwards J's reasoning explains why
an innocent user of information is not liable for any monetary claim for
loss suffered by a plaintiff from such innocent use. 116

111 1 Mac & G at 41-42; 41 ER at 1177.
112 1 Mac & G at 44; 41 ER at 1179.
113 Gurry, supra n 20, 276. In Malone v Commissioner of Police [1979] 1 Ch 344, 361,

Megarry VC stated the principle as follows: If A makes a confidential communication
to B, then A may not only restrain B from divulging or using the confidence, but also
may restrain C from divulging or using it if C has acquired it from B, even if he acquired
it without notice of any impropriety ... In such cases it seems plain that however innocent
the acquisition of the knowledge, what will be restrained is the use or disclosure of it
after notice of the impropriety.

114 (1905) 25 NZLR 834 (CA).
115 Ibid at 851-852. The order of an inquiry into damages against the unconscious user

in Seager, supra n 25, is not inconsistent with this approach because the defendant in
Seager was the original confidant and the source of the obligation was the original
imparting of the information in confidential circumstances. Put another way, good faith
should require more of the person in the confidential relationship than some third party
who thereafter learns of the information. Considered in negligence terms, a confidant's
duty of care should be greater than a third party because the confidant stands in a much
closer relationship to the climant.

116 The tort for invasion of privacy will now provide an exception to this proposition.
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However the key question is what is sufficient notice to fix liability on
recipients of information so they are no longer "innocent"? In Guardian
Newspapers, Lord Goff specifically avoided this issue but noted that,
"knowledge includes circumstances where the [recipient of information]
has deliberately closed his eyes to the obvious".117 In New Zealand, the
Court of Appeal in Spycatcher118 adopted a liberal approach to determine
whether a defendant has sufficient knowledge to be liable for breach of
confidence. The Court noted that the defendant newspapers were not "in
a position like that of a bona fide purchaser for value without notice",
because they were, "plainly on notice that [they] might be acting in breach
of that Government's legal rights and deliberately took the risk". 119 Cooke
P, speaking for the Court, rejected the High Court's application of a stricter
trust property notice requirement which provides that mere knowledge of
disputed claims to property is insufficient notice: 120

The authorites on alleged trust moneys and the like cited by the Chief Justice do not
seem helpful in relation to breach of confidence. It would be an ineffectual system
of law that allowed a betrayer of State secrets to put them into worldwide circulation
because local newspapers were doubtful about the legal position.

Whether this liberal notice standard will be applicable aside from the
peculiar circumstances of this case remains to be seen. Cooke P's language
indicates a rejection of the stricter trust property notice requirement in
confidence cases generally. This suggests that defendants, including the
media, may have some duty to inquire as to the source of information before
publishing to avoid a breach of confidence claim. 121

There is an obvious tension between the need for a liberal notice standard
to hold strangers accountable to give effective redress for breaches of
confidence and the risk of chilling freedom of the press. As Cooke P noted,
the Spycatcher litigation involved "the clash of principles - duty of
confidence on the one hand and freedom of the press on the other".122
Notice should only be held to exist in extremely limited situations where
a defendant either "closes her eyes to the obvious" or is apprised of
particular information, such as the pending actions for breach of con
fidence in Spycatcher, which would suggest to a reasonable person in the
shoes of the recipient that a serious question exists about whether infor-

117 Supra n 22 at 805.
118 [1988] 1 NZLR 166.
119 Ibid at 173.
120 Idem.
121 However once an editor knows that a breach of confidence is claimed, it would appear

they cannot publish even if further inquiries would provide no further insight. This was
the case in Spycatcher [1988] 1 NZLR at 159 because Davison CJ stated that, "[n]o
further inquiries could have taken [the editor] past the stage of knowing that certain
claims were being made by Mr Wright but that they were contested and had not been
established."

122 [1988] 1 NZLR at 168.
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mation originates from a breach of confidence. 123 To impose any greater
duty runs the risk cautioned against by Edwards J in Cooksley124 that, "[t]he
affairs of life could not be carried on if it were incumbent upon every person
to whom information has been communicated to inquire before he acted
upon it whether or not there were facts which gave some other person a
right of property in that information". In addition, any greater duty would
effect an introduction of some general duty of care on persons who seek
to use truthful non-public information. Competing free speech and press
interests suggest that the New Zealand courts will not extend the law to
establish such duties of care as to truthful information absent an iden
tifiable confidential relationship or privacy interest. 125

Although Cooke P's dicta in Spycatcher support a defence for a bona
fide purchaser for value without notice, 126 it is unclear whether this defence
exists. 127 In addition, whether it defeats an action entirely or only monetary
claims is also uncertain. Gurry's opinion makes sense: 128

The correct approach would seem to be that the court in exercising its equitable
jurisdiction to grant relief should consider all the circumstances of the case - whether
the third party is a bona fide purchaser, whether he has altered his position, and any
other relevant matter. On the basis of an assessment of all the circumstances, the court
should decide whether it is appropriat~to' grant the confider an injunction, pecuniary
compensation for any future use by the third party, or no relief at all.

It is difficult to imagine situations where this defence would arise in a
personal, rather than commercial, information case. However, there may
be cases where a person "sells" the story of their private life to a media
defendant who is unaware that some of the information was revealed to
that individual in confidence. In such situations of innocent or bona fide
use of personal information the interface with any right to privacy is
significant. Arguably, there may be situations where a recipient of personal
information will lack sufficient notice of the source of information for
purposes of breach of confidence monetary liability, yet should reasonably
foresee that public disclosure of personal information will be highly
offensive. Here compensation should be available for breach of privacy,
not confidence. As for injunctive relief against a bona fide purchaser for
value of personal information, it would seem most sensible to permit such

123 Cf the'~innocentdissemination" defence of s .14 of the New Zealand Defamation Bill
which·.'requires the defendant to -prove, "that the person's lack of knowledge was not
due to any negligen~e l:!O that perspn's part." It is questionable whether the burden of
proof should rest on the media, particularly in light of the importance of freedom of
press, and the risk of chilling me"~ia activities.

124 Supra n 114 at 852.
125 See Bell-Booth, supra n 39 (per Cooke P at 16-20), discussed infra at Part III 4(b).
126 Turner VC first stated this proposition in Morison v Moat, supra n 14.
127 Two commercial information cases which have decided the issue have rejected it. Wheatley

v Bell [1982] 2 NSWLR 544 (court restrained innocent third party who had "purchased"
right to use business idea from confidant who disclosed it to the third party in breach
of confidence to the plaintiff); Stevenson, Jordan and Harrison v Macdonald (1965)
68 RPC 190.

128 Supra n 21, 277-283.
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relief,129 particularly if one accepts that the source of a third party's
obligation is the notion of good faith attaching to the recipient's conscience,
not property. 130

(ii) Acquisition and use of information originally imparted in confidence

The only pertinent English cases conflict on whether breach of
confidence extends to this situation. In Malone v Commissioner ofPolice131

the police lawfully tapped the plaintiff's phone and acquired certain
information. The plaintiff claimed breach of confidence. Megarry J found
to the contrary: 132

It seems to me that [a] person who utters confidential information must accept the
risk of any unknown over-hearing that is inherent in the circumstances of
communication.

Primarily based upon Malone and no contrary precedent other than
Franklin v Giddins, the Breach of Confidence Report concluded in 1981: 133

... under the present law it is very doubtful to what extent, if at all, information
becomes impressed with an obligation of confidence by reason solely of the
reprehensible means by which it has been acquired, and irrespective of some special
relationship between the person alleged to owe the obligation and the person to whom
it is alleged to be owed.

However, the English Court of Appeal decision in Francome v Mirror
Group Newspapers Ltd134 suggests otherwise. 135 The plaintiff sought to

129 The arguable anomaly of this approach is that the quick media defendant who purchases
and publishes is protected but the dilatory media defendant who has not can be enjoined
and must bear the cost of the information purchased. However this result strikes a
reasonable balance between protection of confidences and freedom of the press,
particularly when one considers that a privacy action will protect such personal
information which is highly offensive. Although one might argue that this approach
will encourage media defendants to act quickly and without caution, such action would
not protect a defendant who had sufficient notice of the tainted origins of the information
at any time before publication.

130 Stevenson, supra n 127 at 195. There Lloyd Jacob J explained: "The wrong to be restrained
is not the entry into the contract to public [the information found to be provided in
breach of confidence], but the act of publishing and an innocent mind at the time of
the former cannot overcome the consequences of full knowledge at or before the time
of the latter . . ."

131 [1979] 2 All ER 620.
132 Ibid at 645.
133 Report on Breach of Confidence, supra n 6, para 4.7-4.10.
134 [1984] 1 WLR 892.
135 G v Day [1982] 1 NSWLR 24, 35 also can be construed as extending breach of confidence

to cover situations where a third party procures information originally imparted in
confidence but no breach by the confidant has occurred. However, the case is ambiguous
on this issue since Yeldham J said that the information "probably" came from "a person
who ... in breach of ordinary standards of honour and decency, deliberately disclosed
it to the journalist." If Yeldham J intended to say that he presumed that the information
originated from a breach of confidence, then the case is not striking. Otherwise, the
case is another example of protecting privacy by means of an overworked breach of
confidence, unless Lord Goff's general principle of maintenance of confidences is
recognised as underlying the action.
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enjoin the defendant newspaper from publishing a story containing
information procured by an illegal wiretap of the plaintiffs phone
undertaken by a third party. In dismissing the defendant's appeal of an
interlocutory injunction restraining· publication, two of the judges136

specifically distinguished Malone and found there was a serious issue as
to whether breach of confidence would lie against a third party who
obtained information from an eavesdropper by means of an illegal wiretap.

Lord Goff's sweeping dicta in Guardian Newspapers137 also extends
breach of confidence to such situations:

I start with the broad general principle (which I do not intend in any way to be definitive)
that a duty of confidence arises when confidential information comes to the knowledge
of a person (the confidant) in circumstances where he has notice, or is held to have
agreed, that the information is confidential, with the effect that it would be just in
all the circumstances that he should be precluded from disclosing the information
to others ... The existence of this broad general principle reflects the fact that there
is such a public interest in the maintenance of confidences, that the law will provide
remedies for their protection.

. . . [I]n the vast majority of cases ... the duty of confidence will arise from a trans
action or relationship between the parties, often a contract, in which event the duty may
arise by reason of either an express or an implied term of that contract. It is in such
cases as these that the expressions 'confider' and 'confidant' are perhaps most aptly
employed. But it is well-settled that a duty of confidence may arise in equity
independently of such cases; and I have expressed the circumstances in which the
duty arises in broad terms, not merely to embrace those cases where a third party
receives information from a person who is under a duty of confidence in respect of
it, knowing that it has been disclosed by that person to him in breach of his duty
of confidence, but also to include certain situations, beloved of law teachers, where
an obviously confidential document is wafted by an electric fan out of a window
into a crowded street, or when an obviously confidential document, such as a private
diary, is dropped in a public place, and is then picked up by a passer-by. I also have
in mind the situations where secrets of importance to national security come into the
possession of members of the public ...

Notwithstanding caveats that he would neither "embark on an exegesis of
the law relating to breach of confidence" nor state principles intended, "in
any way to be definitive",138 Lord Goff's dicta reformulate breach of
confidence. Lord Goff states that a duty of confidence is owed by innocent
recipients of information, such as passers-by in a public place, where the
information does not originate from a breach of duty by a confidant. A
fortiori, a duty of confidence would be owed by one who intentionally
procures confidential information, such as by eavesdropping. That
information is not. fixed in some tangible form, such as a document or
tape, does not matter because Lord Goff also had "in mind the situations
where secrets of importance to national security come into the possession

136 Sir John Donaldson MR at 895 ("a live issue" whether "cause of action [lies] against
them [third party recipients of tapes or tapped phone calls] or the eavesdroppers; for
breach of an obligation of confidentiality." Fox LJ ibid at 900 (distinguished tapping'
authorised by police from illegal tapping by private persons in finding "a serious issue
to be tried on the matter of confidentiality"}.

137 Supra n 22 at 805-806 (emphasis added~. .~
138 Idem.
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of members of the public",139 and did not suggest that such secrets must
be embodied in a document to be protected. 140

Either a conscionability or proprietary theory will support an extension
of the action to eavesdropping situations. Whether this is desirable is
another matter. It would seem essential to the action that there be a
confidential relationship or communication and breach by the confidant.
Under such a theory, decisions such as Francome and the dicta of Lord
Goff in Guardian Newspapers are questionable and sound more like cases
of unconscionable or unjust conduct involving invasion of privacy. This
view finds support in the opinion of Richardson J in R v U/jee141 where
the Court of Appeal unanimously held that the solicitor and client privilege
extends to preclude testimony by a third party who overhears a confidential
communication: 142

It is an invasion of their [persons seeking legal advice] expectations of privacy if that
confidence is violated by a third party who listens in to the interview unknown to
them whether it is done deliberately or accidentally.

However if Lord Goff is correct that the duty "reflects the ... public interest
in the maintenance of confidences", 143 rather than ensuring that persons
entrusted with information uphold that undertaking, then the action should
extend to situations where one acquires information which was originally
imparted in confidence, such as eavesdropping. In view of recognition of
a right of privacy in New Zealand, New Zealand judges should not have
to make an artificial finding that conduct is a breach of confidence which
is in essence invasion of privacy.144

(iii) Unauthorised taking or use of information

The most extreme extension of the action for breach of confidence is
to situations involving unauthorised acquisition or use of information
where no communication has occurred and no confidential relationship

139 Idem.
140 The emphemeral nature of oral communications has never precluded its protection by

breach of confidence. See Abernathy v Hutchinson (1825) 1 H & Tw 28; 47 ER 1313;
and Terrapin Ltd v Builders [1967] RPC 375, 389.

141 [1982] 1 NZLR 561.
142 Ibid at 572.
143 Supra n 22 at 805.
144 That is not to say that it is inappropriate for courts to enjoin use of information procured

by eavesdropping; rather the basis for relief should be privacy for personal information
and trade secret or unfair competition for commercial information, not breach of
confidence.
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exists. 145 Although several commentators have suggested that "improperH

acquisition of information should constitute a breach of confidence,146 the
Australian decision, Franklin v Giddins147 would appear to be the only
Commonwealth authority which directly supports a breach of confidence
action in such circumstances. The male defendant stole budwood cuttings
from the plaintiffs unique "Franklin Early White" variety of nectarines
and thereafter grafted them on to root stocks owned by him and his wife,
a co-defendant. 148 In ordering delivery up or destruction by the defendants
of each entire nectarine tree, and restraining the defendants from selling,
disposing or using the trees or fruit of the trees, the court held that breach
of confidence extends to "a thief who steals a trade secret" where there
is no communication,149 and that relief was available against the defendant's
spouse, an innocent third party, because "it is unconscionable for her to
derive any benefit from the trees, and she too infringes the plaintiff's
rights".15o

Although Franklin seems to be an unjustifiable extension of breach of
confidence because no confidence or trust was ever reposed in anyone, 151
the result is justifiable if viewed as a cause of trespass to or conversion
of property152 or as redress where information was obtained by improper
conduct. 153 This latter view is perhaps another way of identifying a private

145 A fascinating threshold case between eavesdropping and unauthorised taking where no
communication occurs is the interception of a communication. For example, an interesting
case would be where a confider is overheard by a third party while leaving a message
on an answering machine. Such a case would test both whether the communication must
be received and whether the confidant must breach the relationship for an action to
lie. Cf facts in Rumping v Director ofPublic Prosecutions [1964] AC 814; [1962] 3 All
ER 256 where a husband's letter to his wife which included a confession of murder was
intercepted and no spousal privilege applied to exclude it from evidence. Arguably, such
conduct could be viewed as infringing the principle that communications be respected.
Assuming courts view this principle as underlying the action (see, eg, Lord Goffs view
in Guardian Newspapers, supra n 22) the breach of confidence action should extend
to such situations. However, it seems more appropriate to say that such conduct breaches
a right of commercial or personal privacy.

146 See, eg, Ricketson, The Law of Intellectual Property (1984) para 43.31; Gurry, supra
n 20, 162-168. Report of the Torts & General Law Reform Committee of New Zealand,
Protection of Trade Secrets (1973) 2, 10.

147 [1978] Qd R 72.
148 By the time the plaintiffs discovered the defendant's wrongdoing, the orchard containing

the stolen budwood cuttings and wood stock onto which they were grafted had been
sold and trees bulldozed. The defendants owned a second orchard which had trees
containing grafts which were taken from the bulldozed orchard but originated from the
plaintiffs orchard.

149 At 80.
150 At 81.
151 However, one might argue that the plaintiffs had a confidential relationship with the

defendant which arose from the friendship between the defendant and the plaintiffs
which first enabled the defendant to become aware of the plaintiffs secret variety.

152 Cf Thruston v Charles (1905) 21 TLR 659 (substantial damages awarded for conversion
of letter where harm to plaintiff's privacy), cited without question in Bell-Booth supra
n 39 (per Cooke P at 17).

153 As against the innocent spouse, the relief in Franklin seems more harsh. However, it
may strike a reasonable balance as between competing innocent persons, particularly
when one considers that no account of profits was sought or ordered.
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sphere in which commercial operations should be protectable against
invasions by unconscionable means. 154

Arguably dicta in ITC Ltd v Video Exchange LtdI55 and the English
telegraph subscription casesI56 decided at the turn of the century also
support extension of breach of confidence to improper acquisition or use
of information where no communication or relationship existed. However,
in these cases the judges either presumed or found that the defendant's
access originated from a breach of confidence.

The broad dictum of Lord Goff in Guardian Newspapers quoted aboveI57

provides that breach of confidence extends not only to situations of
acquisitioll of information by surreptitious means, but also to fortuitous
acquisition of information which has never been imparted to anyone. This
can be seen in Lord Goff's recognition of a duty of confidence upon his
hypothetical passer-by who picks up a private diary in a public place. 158

Since the contents of a private diary are not typically communicated to
anyone, Lord Goff is clearly expressing the view that private information,
per se, is protectable against misuse, regardless of (1) whether any
communication has occurred; and (2) the circumstances in which one has
obtained such information.

These propositions expand breach of confidence well beyond its current
stage of development and arguably beyond its proper scope. Lord Goff
states that, "this broad general principle reflects the ... public interest in
the maintenance of confidences, [and] that the law will provide remedies
for their protection." Unless he intended to redefine the term, "confidence"
means secret communication or trust, which of necessity requires some
relationship. Lord Goff is trying to protect privacy and commercial interests
devoid of any confidence by a much inflated notion of the term.

Except for Franklin, the unsupported dicta in ITC, the subscription cases,
and Lord Goff in Guardian Newspapers, no authority supports application
of breach of confidence to the unauthorised taking and use of information
where no original confidential communication or relationship exists. That
is not to say that courts should not provide redress in such cases. However,
courts should recognise improper or surreptitious acquisition or use of

154 See discussion infra n 159.
155 [1982] 1 Ch 431.
156 Exchange Telegraph Co Ltd v Gregory & Co [1896] 1 QB 147, 152 (per Lord Esher

MR); Exchange Telegraph Co Ltd v Central News Ltd [1897] 2 Ch 48, 54; Exchange
Telegraph Co (Ltd) v Howard (1906) 22 TLR 375, 378.

157 Supra n 137.
158 Idem.
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information as a distinct action from breach of confidence. 159 In personal
information cases invasion of privacy is the proper avenue. 160 The reluctance
of English judges to recognise directly a privacy tort may lead them to
make a mockery of the notion of "confidence".

As identified above, certain situations, such as eavesdropping or
intercepting a confidential communication, improperly obtaining
information, and publishing information without notice that it originates
from a breach of confidence, may not constitute breach of confidence.
However, they implicate privacy interests. As such, redress for such conduct
may be available pursuant to a right of privacy.

III PRIVACY

I Introduction

Although Commonwealth commentators have often noted the need for
an express right to prevent invasions of privacy along the lines recognised
in most state courts in the United States,161 the accepted doctrine is that
no such explicit right exists, but rather resort must be had to trespass,
conversion, nuisance, breach of confidence and other actions. 162 This may
not be the case in New Zealand, although very few 163 seem to have taken
notice of three 1986 decisions 164 which lay the seeds for such an action. 165

The ties between breach of confidence and an action for invasion of
privacy are much clearer than one might think. Prince Albert, 166 the earliest

159 This approach finds support in Lincoln Hunt Australia Pty Ltd v Willesee (1986) 4
NSWLR 457 (where plaintiff sought unsuccessfully to enjoin publication of film of
its premises taken by TV crew which entered office with customer or plaintiff, Young
J held that entry of crew for purpose of filming was trespass and that court had
jurisdiction to enjoin use of information procured by trespass, and that such jurisdiction
was not based on confidentiality, but rather the court's ability to restrain unconscionable
conduct). See also Savoy Hotel pic v BBC (1983) 133 NLJ 105 (Savoy obtained
interlocutory injunction prohibiting BBC from using film showing barmen serving short
measures where BBC's "entry with concealed camera and television equipment could
well be said to amount to a trespass.") See commentary of Burrows on Lincoln Hunt
and Savoy in "Developments in Media Law" (Legal Research Foundation Inc Seminar
1988) 29.

160 Arguably a proprietary approach is appropriate as to commercial information. See
Ricketson, supra n 26.

161 See, eg, Fleming, The Law of Torts (7th ed) ch 26; Stoljar, "A re-examination of privacy"
(1984) 4 Leg Stud 67.

162 See, eg, Fleming, ibid at 572. McBride, "Privacy Review: A Discussion and Resource
Paper prepared for and in consultation with the Human Rights Commission" (1984)
and "DATA PRIVACY: An Options Paper" (1987) 2.68-2,107. In Canada, invasion
of privacy both as to intrusive conduct and to public disclosure of private facts has
been recognised by trial courts. See Capan v Capan (1980) 14 CCLT 191 (Ont S Ct)
(invasion of privacy by persistent harassment) and Saccone v Orr (1981) 34 OR (2d)
317 (County Ct) (invasion by taping conversation and by public disclosure).

163 See Hodge and Allin, Torts in New Zealand: cases and materials (Oxford 1988), 83;
Burrows, supra n 159 at 33-35.

164 Supra n 4.
165 Two recent speeches of the Minister of Justice suggest that he has not considered these

decisions. Supra n 2.
166 Supra n 7.
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case which expressly recognises breach of confidence, also recognises the
right of privacy. In 1890, when the American scholars Brandeis and
Warren167 argued for a general right of privacy, they relied significantly
on Prince Albert to show, "that the common law has for a century and
a half protected privacy in certain cases ...".168 '

The Brandeis and Warren article is the basis upon which state courts
in the United States came to recognise a tort for the invasion of privacy. 169

Thus in 1986 when three New Zealand courts came to acknowledge invasion
of privacy as a potential tort and relied upon American decisions, they
were not completely adrift without English precedent. Prince Albert had,
by way of germination in America, borne fruit in the case of Des Tucker.

2 The Tucker Decisions

Des Tucker suffered from serious heart disease and had been convicted
previously in indecency offences. In 1986 his heart condition was serious
enough to require a heart transplant. Initially the transplant was to occur
in New Zealand, the first ever, but after much publicity and political
controversy the operation was cancelled. This led to a public fund raising
campaign to pay for a transplant in Australia. The chain of events involving
last minute cancellation of the New Zealand operation and the subsequent
fund drive put Tucker in the public eye. While awaiting confirmation for
the Australian operation, a reporter for Truth magazine, owned by News
Media, discovered the fact of Tucker's prior convictions and word got back
to Tucker.

Tucker sought and obtained an interim injunction against News Media
preventing it from publishing any information about Tucker's prior
convictions. The basis for relief was the tort of intentional infliction of
distress and alternatively the tort of invasion of privacy. In the High Court,
Jeffries J found that there were serious questions to be tried on both claims
and granted the interim injunction. With regard to the invasion of privacy
claim he stated: 170

I am aware of the development in other jurisdictions of the tort of invasion of privacy
and the facts of this case seem to raise such an issue in a dramatic form. A person
who lives an ordinary private life has a right to be left alone and to live the private
aspects of his life without being subjected to unwarranted, or undesired, publicity or
public disclosure. Obviously such a right must be subject to certain exceptions, but
on the state of the evidence before the Court the plaintiff does not seem to come within
one of them. This observation, of course, is subject to further argument and evidence.
However, his involvement appears at this point to have been unintentional on his part.
It was hardly to be expected that a very serious heart condition would bring down
on him the publicity it has.

The gist of the action, unlike defamation, is not injury to character or reputation,
but to one's feelings and peace of mind ... The gravamen of the action is unwarranted
publication of intimate details of the plaintiffs private life which are outside the realm

167 Warren and Brandeis, "The Right to Privacy" (1890) 4 Harv L Rev 193, 201-202.
168 Ibid at 213, n 1.
169 Prosser, "Privacy" (1960) 48 Cal L Rev 383 (hereafter "Prosser').
170 [1986] 2 NZLR 716 at 731-732 (per McGeehan J quoting Jeffries J).
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of legitimate public concern, or curiosity. It follows in such circumstances as a matter
of logic, that if a person's right of privacy has been, or is to be violated, it is no defence
that what was, or is to be published, is correct or published without malice.

In my view the right to privacy in the circumstances before the Court may provide
the plaintiff with a valid cause of action in this country. It seems a natural progression
of the tort of intentional infliction of emotional distress and in accordance with the
renowned ability of the common law to provide a remedy for a wrong ... I therefore
conclude that there is a serious question of law to be decided but that, of course,
is subject to the evidence on publication by the defendant.

News Media made an urgent appeal to the Court of Appeal which was
heard l71 and dismissed the same day. Cooke P, speaking for the Court,
held that there were "seriously arguable questions" and declined to disturb
the discretionary grant of the injunction by 1effries 1. 172 Cooke P quoted
the following portion of a passage on invasion of privacy identified as an
"emergent tort" in Salmond and Heuston on Torts: 173

... [T]here are cases in which complaint is made about the public disclosure of
embarrassing private facts about the plaintiff - for example, that he does not pay
his debts. In the leading American case the defendant published to the world an account
of the plaintiff's career as a prostitute and the accused in a sensational murder trial.
The plaintiff, who had quite left aside her earlier life of shame and now moved in
reputable society, recovered damages.

Tucker then issued proceedings against two other media defendants and
obtained interim injunctions on the same terms as against News Media.
Thereafter the defendants applied to discharge the injunctions. McGeehan
1 held that circumstances had changed since the rulings of 1effries 1 and

I the Court of Appeal - primarily due to publication of the prior indecency
convictions in an Australian newspaper and on two New Zealand radio
stations - and therefore the balance of convenience required discharge
of the injunctions. However, McGeehan 1 did find that there was a serious
question to be tried against all three defendants, as 1effries 1 and the Court
of Appeal had found previously in the case of News Media. On the invasion
of privacy claim, McGeehan 1 went even further than the prior courts in
recognising the viability of the claim: 174

I support the introduction into the New Zealand common law of a tort covering invasion
of personal privacy at least by public disclosure of private facts. The legislature has
recognised a need for protection in the privacy field. I refer for example to s 67 of
the Human Rights Commission Act 1977; s 22(1) of the Wanganui Computer Centre
Act 1976; the heading to Part IXA of the Crimes Act 1961; and in a broadcasting
context ss 24(1)(g) and 95(1)(g) of the Broadcasting Act 1976. The tort is well known
in the United States of America. I refer for example to the general discussion albeit

171 Both the hearing before Jeffries J and the Court of Appeal were in camera. In the hearing
before McGechan J members of the media were permitted to be present except during
the testimony of Tucker's physician, although no disclosure of the proceedings was
permitted.

172 News Media Ownership Ltd v Tucker, unreported judgment, Court of Appeal, 23 October
1986, CA 172/86, Cooke P, McMullin J and Hillyer J, at 4.

173 Ibid at 2-3.
174 [1986] 2 NZLR at 733.
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now somewhat dated in Prosser on Torts (4th ed, 1971) pp 809-812. The particular
aspect of the general right to privacy relevant is that which has come to be known
as protection from "public disclosure of private facts". The approach in such cases
is well illustrated by Melvin v Reid . .. It is a notable feature of the tort of invasion
of personal privacy in that jurisdiction that truth is not a defence: Prosser at p 809.
While the American authorities have a degree of foundation upon constitutional
provisions not available in New Zealand, the good sense and social desirability of the
protective principles enunciated are compelling. I do not think it beyond the common
law to adapt the Wilkinson v Downton principles to significantly develop the same
field and meet the same needs. Beyond these expressions of support for the concept
I will not presently go, although I observe that the need for protection whether through
the law of tort or by statute in a day of increasing population pressures and computerised
information retrieval systems is becoming more and more pressing. If the tort is accepted
as established, its boundaries and exceptions will need much working out on a case
by case basis so as to suit the conditions of this country. If the legislature intervenes
during the process, so much the better.

Read together, the three Tucker judgments strongly support a tort of
invasion of privacy. In fact, Jeffries and McGeehan 11 expressly recognise
the tort. 175 In view of these decisions, continued adherence in New Zealand
to the adage that no right of privacy exists would appear to be misplaced.
However, the propriety of judicial creation of a privacy tort and the ambit
of any such right remain to be identified.

3 Legitimacy of Judicial Delineation of the Right of Privacy

Although courts can develop a tort to protect privacy, the ultimate
question is whether such action is appropriate. Recent legislative and
international developments make the case for judicial evolution of a
common law right of privacy overwhelming.

The principle that courts should develop the common law consistently
with legislative developments has been recognised both in the House of
Lords 176 and by the New Zealand Court of Appeal. 177 In New Zealand this
principle extends to consideration of recent international agreements. 17B

Most recently in Day v Mead Cooke P noted: 179

... [W]e in New Zealand are increasingly givi~~'weight [to the principle] that the
evolution of Judge-made law may be influenced by the ideas of the legislature as re
flected in contemporary statutes and by other current trends.

175 These decisions raise the question of whether a court can say there is a serious question
as to the common law, rather than as to the application of the common law to the
particular facts of a case. Arguably the grant of interlocutory relief by Jeffries J and
the dismissal of the appeal mean that there is a common law claim for invasion of privacy
by public disclosure of embarrassing private facts, but serious questions remain as to
the circumstances which will support such a claim.

176 Erven Warnink v J Townend &.Sons (Hull) Ltd [1979] AC 731 (HL), 743 (per Lord
Diplock).

177 Day v Mead supra n 36 at 451.
178 Dominion Rent A Car Ltd v Budget Rent a Car Systems (1970) Ltd [1987] 2 NZLR

395 (CA) 407.
179 At 451.
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In the past two decades, the New Zealand Parliament has repeatedly
afforded protection to privacy interests. The Crimes Amendment Act
1979,180 the Official Information Act 1982,181 the Human Rights Act 1977,182
the Private Investigators and Security Guards Act 1974, and the Broad
casting Act 1989183 are prime examples. In addition, the Wanganui Com
puter Centre Act184 reflects a recognition that privacy extends to
unauthorised access to and use of personal information contained in a com
puter database. Other statutes also reflect recognition of privacy as to
personal information in particular contexts. 18S New Zealand adherence to
numerous international declarations and conventions which recognise the
importance of privacy186 further evidence "current trends" which should
influence the courts in developing the tort for invasion of privacy.

These developments clearly reflect the ideas of the New Zealand
legislature as to the increasing importance of protecting privacy in a world
with rapidly advancing technologies which facilitate the acquisition,
aggregation and dissemination of information about individuals. In view
of these trends, the courts would be remiss if they did not pursue the
evolution of a tort for invasion of privacy to complement legislative
developments.

4 What is Privacy?

It is trite to say that defining "privacy" is difficult and necessarily
dependent upon the particular community or society for its interpretation.
However, certain interests have been identified as underlying privacy.
" '[B]eing left alone,' ... sheltering one's private life from the degrading
effect of intrusion or exposure to public view", and "the individual's sense
of honour and self-respect" have all been suggested. 187 The Canadian Task
Force on Privacy and Computers defined privacy in information as: 188

180 This statute enacted s 216B of the Crimes Act 1961.
181 Section 9(2)(a).
182 Section 67.
183 Section 4(1)(c). But see Broadcasting Act, s 4(3). Parliament first gave direct recognition

to "[t]he privacy of the individual" in the Broadcasting Act 1976 s 24(1)(g).
184 Section 28(1).
185 See, eg, Inland Revenue Department Act 1974, ss 13-15; Statistics Act 1975, s 37; Postal

Services Act 1987, ss 11, 14; Summary Offences Act 1981 s 30.
186 Most recently the Minister of Justice has referred to the following international provisions

in a speech on 18 April 1989 supra n 2 at 18: The Universal Declaration of Human
Rights 1948; The United Nations Covenant on Civil and Political Rights 1965; OECD
Guidelines Governing the Protection of Privacy and Transborder Flows of Personal Data;
and The Council of Europe Convention for the Protection of Individuals with Regard
to the Automatic Processing of Personal Data 1982.

187 Fleming, supra n 161 at 572. Reputation has also been noted. Idem. In TUcker Jeffries
J described the right as follows: "A person who lives an ordinary private life has a right
to be left alone and to live the private aspects of his life without being subjected to
unwarranted, or undesired, publicity or public disclosure." [1986] 2 NZLR at 731
(McGeehan J quoting Jeffries J).

188 Canadian Department of Communications/Department of Justice Task Force, Privacy
and Computers (1972), 13-14, quoted by McBride, Data Privacy: An Options Paper (1987)
para 1.06.
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... based essentially on a notion of the dignity and integrity of the individual, and
on their relationship to information about him. This notion of privacy derives from
the assumption that all information about a person is in a fundamental way his own,
for him to communicate or retain for himself as he sees fit.

This view places a right to privacy for personal information in a property
jurisprudence, which highlights the critical difference between breach of
confidence and a right of privacy: the former is relationship based, whereas
the latter is not.

In England in 1971, a public survey on privacy undertaken for the
Younger Committee suggested that, "people's ideas of [what constituted
invasions of privacy] fall into two groups: freedom from intrusion or privacy
of information. "189

In the United States, Prosser190 in 1960 categorised the numerous cases
involving privacy into four groups:

1 Intrusion into the plaintiff's seclusion or solitude or private affairs;
2 Public disclosure of embarrassing private facts;
3 Placing the plaintiff in a false light; and
4 Appropriation of the plaintiff's name or identity.191

Although useful for considering particular scenarios, these classifications
do not suggest any underlying interests by which one can identify "privacy".
Of these four categories, only the first two raise directly privacy interests.
The latter two concern reputation and commercial exploitation of one's
personality.192 Prosser identified the interests underlying intrusion and
public disclosure as "a mental one"193 and "that of reputation, with the
same overtones of mental distress ... present in libel and slander", 194
respectively. In addition, Prosser did not address the issue of access to and
use of personal information without public disclosure - a significant issue
today in view of the proliferation of computer databases.

It is submitted that, as recognised by several commentators, the
touchstone for these various formulations of privacy is individual autonomy
in the form of an individual's dignity.195 In the context of personal
information this would mean recognition of an individual's right to
determine who can learn about the individual. This approach encompasses
cases of intrusion aided by technology which do not involve traditional

189 Younger Committee on Privacy (1972) Cmnd 5012, para 100.
190 Prosser, supra n 169.
191 Idem. These four categories are reflected in section 652 of the American Law Institute

Restatement of the Law of Torts 2d, which should be no surprise since Prosser was
the original reporter. 3 Restatement of the Law (Torts) (2d), pp VII-VIII.

192 Thus Fleming, supra n 161 at 572, n 12, excluded from his chapter on privacy discussion
of the third class labelling it "a cousin of defamation". The fourth category moves into
the sphere of passing off and fair trading. Many instances of misappropriation of identity
are now covered by s 9 (false and misleading conduct) and the more specific s 13 (e)
and (f) of the Fair Trading Act 1986.

193 Prosser, supra n 169 at 392.
194 Ibid at 398.
195 See, eg, Bloustein, "Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser"

(1964) 39 NYUL Rev 962; Stoljar, supra n 161 at 68-69.
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torts, as well as unauthorised access to, use and disclosure of personal
information. However, as the Younger Committee noted, the right of
privacy should not be equated with an unqualified "right to be let alone"
because it is inconsistent with the notion of a society in which people
interrelate. 196 Although the autonomy principle provides the most useful
touchstone for privacy, it must be defined by reference to the particular
community mores of what is offensive or unreasonable in terms of
intrusion, public disclosure, and access to and use of personal information
contained in a database. Each of these forms of privacy invasion will now
be considered.

(a) Intrusion

In most instances, intrusion into one's private life will involve a trespass,
conversion or nuisance. However there may be situations, increasingly made
possible by technological advances, such as eavesdropping, reading without
touching a letter, diary or other private document,197 and using a telephoto
lens to photograph a person,198 which result in intrusion into one's privacy
without infringement of any clearly established legal right. Computers,
one of the most recent technological developments which permit others
to compile and learn a great deal about a person's life, may be viewed as
enabling intrusive conduct. In contrast to breach of confidence, an intrusion
can occur in situations where there is neither a relationship nor use of
personal information by the defendant.

Whether New Zealand courts will recognise intrusion into the plaintiffs
seclusion as a form of the tort of invasion of privacy remains to be seen.
Malone199 reaffirms the absence of any such right in English law. 20o In
Malone the plaintiff sought to restrain the police commissioner from
tapping his telephone conversations and based his claim, inter alia,201 on
a right to telephonic privacy. After recognising the absence of any English
authoritY,202 Megarry J stressed the inappropriateness of judicial legislating
on a new field. In finding it inappropriate to recognise a right of privacy
in the particular case, Megarry J discussed the difficulties in defining any
such right.

In New Zealand, the Tucker situation and the excerpt from Salmond
and Heuston quoted by Cooke P in Tucker are both instances of public

196 Younger Committee on Privacy (1972) Cmnd 5012, para 63. The Younger Committee
concluded that such an unqualified right, "[w]ould require so many exceptions that it
would lose all coherence and hence any valid meaning." Idem.

197 See Entick v Carrington (1765) 19 How St Tri 1030, 1066 (per Lord Camden CJ) ("the
eye cannot by the law of England be guilty of a trespass"»; cf Thurston v Charles (1905)
21 TLR 659.

198 Cf Victoria Park Racing Co v Taylor (1937) 58 CLR 479 and Bernstein v Skyways [1978]
1 QB 479 with E I DuPont deNemours & Co v Christopher (1970) 431 F2d 1012 (5th
Cir), cert denied, 400 US 1024, reh'g denied, 401, US 967 (1971) (aerial photography
of plaintiffs methanol production plant was improper means of obtaining another's
trade secrets).

199 [1979] Ch 334.
200 See also Bernstein v Skyways [1978] 1 QB 479; Cf dicta in Re X (A Minor) [1975] Fam

47 (per Lord Denning at 58; per Roskill LJ at 60).
201 The plaintiff's breach of confidence claim is discussed supra in Part II 4(e).
202 [1979] Ch 344 at 372.
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disclosure of private facts, not intrusion. However, the opinion of Jeffries
J in Tucker supports a tort claim in a case of intrusion: "A person who
lives an ordinary private life has a right to be left alone . . . The gist of
the action, unlike defamation, is not injury to character on reputation,
but to one's feelings and peace of mind.'~03 In addition, McGechan J in
Tucker stated: "I support the introduction into the New Zealand common
law of a tort covering invasion of personal privacy at least by public
disclosure of private facts."204

Recognition of the importance of protecting against intrusions can also
be found in other areas of the law. Eavesdropping on privileged
communications has been recognised as infringing a person's "expectation
of privacy". 205 The Crimes Amendment Act 1979 also recognises this right
under the category of "Crimes Against Personal Privacy" and imposes
criminal liability for eavesdropping on a telephone conversation. 206 Section
30 of the Summary Offences Act 1981 makes "[p]eeping or peering into
a dwellinghouse" at night an offence. One New Zealand court has gone
as far as holding that disorderly conduct, which stems in part from nuisance
at common law, extends to an adult male deliberately following an
unescorted female at night walking on a public street, "when it must have
been obvious to him that his behaviour was causing her distress and anxiety
and that it was seriously disturbing her right to proceed safely to her home

" 207

Aside from telephone tapping, numerous means exist to invade privacy
and technological developments continue to increase the available armoury.
Surely the common law can respond to remedy intrusions of individual's
seclusion as the Tucker courts were preliminarily willing to redress public
disclosure of private facts. In addition, recognition of a tort for intrusion
upon one's seclusion does not require balancing freedom of speech and
press which must occur in public disclosure of private facts cases. Thus
recognition of this former type of privacy invasion is easier than that
addressed in Tucker.

(b) Public disclosure of embarrassing private facts

In addition to Prince Albert and the Tucker decisions, Furniss v
Fitchett208 lends support to recognition of a right to redress for public

203 Supra n 170.
204 Ibid at 733 (emphasis added).
205 R v U/jee, discussed supra n 141.
206 Section 216 Crimes Act 1961. Although s 216 does not cover cases where either party

consents to the eavesdropping, there is no reason to limit a civil action in this way. See,
eg, Ferguson v McBee [1989] 2 WWR 499 (Man QB). (Manitoba Privacy Act extends
to case of third party listening and recording conversation on speaker phone with con
sent of one party notwithstanding the consent of one party would provide defence to
criminal charge of privacy invasion.)

207 Police v Christie [1962] NZLR 1109, 1114. Since human dignity is the interest which
underlies privacy, surely protection against sexual harassment can be founded upon an
intrusion claim. See, eg, Capan v Capan (1980) 14 CCLT 191 (Ont SCt) (persistent
harassment of separated spouse, including sexual harassment, constituted intrusion of
privacy). In sexual harassment cases, privacy and intentional infliction of emotional
distress coalesce to provide a basis for relief.

208 Supra n 74.
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disclosure of embarrassing private facts. Although Furniss was grounded
in negligence, the notion that one should be liable where it is foreseeable
that harm will flow from disclosure of private facts is common in both
instances. Thus Barrowclough CJ held: "The duty must extend to the
exercise of care in deciding whether it [the report] should be put in circu
lation in such a way that it is likely to cause harm to another."209 Most
recently, a high court judge in obiter dicta has given a warm reception to
a right to privacy in a case where he did not address a breach of privacy
claim involving public disclosure of personal information because he held
the information protectable pursuant to a duty of confidence. 210

That Prince Albert and Furniss involved disclosure of information
acquired in confidence highlights the overlap between breach of confidence
and invasion of privacy. However, no communication or relationship is
required for a privacy claim, whereas it is essential to a breach of confidence
action. Thus, where a journalist using a telephoto lens photographs an
individual sunbathing topless on a secluded beach and has it published
in a magazine, 211 this may constitute public disclosure of embarrassing
private facts,212 but not a breach of confidence.

The 1905 English decision of Thurston v Charles213 also provides support
for redress for unauthorised disclosure of personal information. The
defendant, chairman of the town's health committee, acquired in an
undetermined way possession of a letter written to the plaintiff, an employee
of the local hospital. The letter implicated the plaintiffs "moral
character".214 The defendant showed the letter to the mayor and town clerk
without the consent of the plaintiff. This disclosure resulted in termination
of the plaintiffs employment. In an action for libel and conversion or
trespass, Walton J held that although the defence of privilege applied to
the libel claim, the letter had been converted and the substantial damages
awarded by the jury, as opposed to nominal damages for the value of the
paper, were appropriate: 215

It seems to me that in cases of this kind the property in a thing like a letter may be
mainly valuable because it gives the plaintiff the right to keep it private.

Thurston is an interesting case for a number of reasons. First, it supports
the view that the right of privacy is founded upon an individual's autonomy
to determine who shall know about their private life. Second, it reflects
the English approach to protecting privacy interests by the backdoor of

209 Ibid at 403.
210 T v Broadcasting Corp of New Zealand, supra n 32 at 23, 43-44 (where Ellis J, in

recognising that some of the private information about the plaintiff was acquired from
sources other than the plaintiff, noted: "If it is argued that such a claim goes beyond
the scope of the protection afford a plaintiff on the basis of confidentiality, it could
be seen as formulating a general claim to privacy.")

211 Aranzadi No 2480, p 2403 (Spanish Supreme Court, First Chamber) (1988) noted in
[1988] 12 EIPR D-257.

212 But see Laster, supra n 35 at Part II.
213 (1905) 21 TLR 659.
214 Idem.
215 Ibid at 660.
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clearly established claims. Third, it provides an additional piece to the
puzzle of the law of letters. 216 Fourth, and perhaps most significantly, the
New Zealand Court of Appeal recently referred to Thurston without
questioning the reasoning of Walton J. In Bell-Booth217 the Court
summarily rejected extension of negligence to create a duty of care as to
use of truthful commercial information. In reversing the trial judge's
determination that a special relationship supported a duty of care as to
disclosure of truthful information, Cooke P, speaking for the Court,
characterised Thurston, one of the two "closest reported cases cited by
counsel",218 as a conversion case which "deals with the scope of damages
for a tort that has undoubtedly been committed and does not touch the
issue of judicial creation of a duty of care". 219

After discussing the second case220 Cooke P stated: 221

The common law rules, and their statutory modifications, regarding defamation and
injurious falsehood represent compromises gradually worked out by the courts over
the years, with some legislative adjustments, between competing values. Personal
reputation and freedom to trade on the one hand have to be balanced against freedom
to speak or criticise on the other.

. . . These evolved compromises [as reflected in these claims and defences and burdens
of proof] may not draw the line in places that will always be found generally acceptable
in the community. Some argue, for instance, for greater media freedom or licence;
statutory changes have been recommended but not enacted. It is a controversial area.
The important point for present purposes is that the law as to injury to reputation
and freedom of speech is a field of its own. To impose the law of negligence upon
it by accepting that there may be common law duties ofcare not to publish the truth
would be to introduce a distorting element.

Several points can be made about Bell-Booth and the above reasoning of
Cooke P. Clearly the Court held that any protection against disclosure of
truthful commercial information must be found in traditional avenues
because of the delicate balance with free speech. In addition, the reference
to Thurston without reservation lends support to the court's inclination
in Tucker to provide redress for privacy interests. However, there is no way
to get around the fact that a Tucker type of privacy claim establishes "duties
of care not to publish the truth" in certain circumstances. Consequently,
the italicised portion of Cooke P in Bell-Booth may plant the seeds for
an argument that any "distorting" of the common law balance as to
publication of truthful information of any kind, including recognition of

216 The author of a letter has copyright in the particular form of expression used in the
letter, and a potential breach of confidence action against the direct recipient of the
letter and others who thereafter seek to use the contents of the letter without the consent
of the author. See Philip v Pennel [1907] 2 Ch 577, 586-87 (characterising Palin v
Gathercole (1844) 1 ColI 565, 63 ER 545, as involving a breach of confidence). The
recipient may take solace in Thurston for providing an avenue for protection of their
privacy interests, in situations where a defamation claim will not lie.

217 Supra n 39.
218 Ibid at 17.
219 Idem.
220 Lawton supra n 68.
221 Supra n 39 at 18-19 (emphasis added).
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some right of privacy for personal information, must be evaluated by
Parliament, not the courts. However, the Court's warnings were restricted
to commercial information and must be considered in light of the Court's
prior preliminary recognition in Tucker of some right of privacy as to
personal information. In addition, Parliament has repeatedly reiterated the
importance of privacy in recent years. Nonetheless, Bell-Booth highlights
the unavoidable conflict between any protection against unauthorised
disclosure of personal information and free speech and press, as Spycatcher
does in the case of breach of confidence. 222

One final question is what degree of disclosure is required for an
actionable privacy claim by unwarranted publication. Prosser and the
United States Restatement of Torts speak of "public disclosure" and
"publicity", as opposed to publication. Comment a to section 652D of the
Restatement explains this distinction: 223

"Publicity", ... differs from "publication", as that term is used ... in connection
with liability for defamation. "Publication," in that sense, is a word of art, which
includes any communication by the defendant to a third person. "Publicity," on the
other hand, means that the matter is made public, by communicating it to the public
at large, or to so many persons that the matter must be regarded as substantially certain
to become one of public knowledge. The difference is not one of the means of
communication, which may be oral, written or by any other means. It is one of a
communication that reaches, or is sure to reach, the public.

Notwithstanding this purported publicity requirement, United States
decisions conflict on whether unauthorised disclosures to limited audiences
are actionable. 224

The formulation of a publicity requirement stems in part from Prosser's
categorisations and articulation of the interest protected as akin to
reputation. If one recognises autonomy as the underlying interest which
the law ought to protect by a right of privacy, then surely more restricted
disclosures may be actionable depending upon the particular
circumstances. 225 In some instances disclosure to a few selected persons,
such as a spouse, employer, insurer, or co-worker may be particularly
damaging. 226 Cases such as Thu,-ston and Furniss also provide support for
the view that limited unauthorised disclosures should be actionable
depending upon the circumstances. Thus the potential scope of a privacy
right to protect against unauthorised disclosures should be limited not by
a publicity requirement, but 'rather by reference to harm to the plaintiff

222 For a discussion of these conflicts, see Laster, supra n 35.
223 Restatement of the Law Second Torts 2d (1977), 384.
224 Cf, eg, TUreen v Equifax Inc, 571 F 2d 411,417-421 (8th Cir 1978) (limited disclosure

not actionable) with McSurely v McClellan, 753 F 2d 88, 112-113 (DC Cir 1985) (contra).
For additional cases see Restatement ofthe Law Torts 2d, Cumulative Annual Supplement
1987-1988, s 652D, 292-317. The Florida Star v BNJ [1989] US LEXIS 3120; 57 USLW
4816 suggests that the US Constitution mandates that disclosures to limited audiences
be equally actionable to those of mass communication.

225 This view is shared by the authors of Prosser and Keeton on Torts (5th ed 1984) 858.
226 See, eg, McSurely, supra n 224 (where official required husband to read aloud private

papers of spouse which disclosed to husband prior romance of wife).
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and, borrowing from the American Restatement, to whether the disclosure
"would be highly offensive to a reasonable person".227

Interestingly, the question of whether disclosure without general
publication should be actionable comes to the forefront when one considers
the case of databases containing personal information.

(c) Access to and use of personal information in a database

The advent of computers with their incredible capacity to generate
databases containing personal information presents an immediate question
as to the nature of any common law right to privacy: should the right
subsume protection against unauthorised access to and/or use of personal
information contained in a database?228 Although neither the decision of
Jeffries J nor that of the Court of Appeal in Tucker gives any guidance
on this question, the reference by McGechan J in Tucker to the Wanganui
Computer Centre Act 1976 suggests that he considered unauthorised access
to and use of personal information contained in a computer database as
possibly within a right of privacy. Provided the courts accept autonomy
as underlying the tort, then it can extend to computer database situations
where personal information is at issue. 229

(d) Delineating the scope of privacy

It is beyond doubt that problems exist in delineating the scope of each
of the above types of invasion and that in cases of disclosure the courts
must move cautiously because of the competing free speech and press
interests. However, courts can look to several sources for guidance. 230 First,
developments in legislation and international agreements provide assistance.
Second, American law is developed, if somewhat confused, in the privacy
area. 231 Third, breach of confidence decisions are quite useful with regard
to several key aspects of any privacy claim, including what is private, the
duration of any such right, any public interest considerations, and
remedies. 232

227 Section 652D(a).
228 Cf United States Dept ofJustice v Reporters Committee for Freedom of the Press 489

US (1989), [1989] US LEXIS which holds that rap sheets contained in a government
database were protected by privacy where disclosure was sought under the Freedom of
Information Act.

229 Bloustein, supra n 195 at 1006, first noted the weakness of Prosser's categorisations
in considering the problem posed by "electronic storage of personal data".

230 In Tucker, McGeehan J noted both American law and breach of confidence as sources
of guidance when raising the question of whether the media defendants in Tucker might
have a defence of justification because of public interest issues involved.

231 United States courts have not yet resolved the thorny issue of reconciling the First
Amendment guarantees of freedom of speech and press and the evolving constitutional
protection of privacy. Cf United States Dept ofJustice, supra n 226, and The Florida
Star, supra n 224.

232 For a discussion of these common issues, see Laster, supra n 35.
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IV CONCLUSION

New Zealand judicial developments in breach of confidence and privacy
highlight current judicial activism and the fluidity of New Zealand law
as the Court of Appeal shatters the perceived shackles of the law and equity
dichotomy. As Somers J recently noted: 233

Neither law nor equity is now stifled by its origin and the fact that both are administered
by one Court has inevitably meant that each has borrowed from the other in furthering
the harmonious development of the law as a whole. I think it likely that over the years
words such as unconscionable and inequitable have drawn closer to more objective
concepts such as fair, reasonable and just. In some cases ... there has been a fusion
in the sense that one general rule has replaced a plurality of rules. In other areas there
are signs of a blending process - Day v Mead [1987] 2 NZLR 443 may come to be
seen as such a case.

Breach of confidence and invasion of privacy provide two examples of
actions rooted in equity (a la Prince Albert) which are coming of age.
Clearly, breach of confidence is "blending" with negligence and perhaps
"borrowing" nominal damages from per se torts. The parameters of privacy
remain to be seen. 234 Although it is dubious whether either legal or equitable
concepts are particularly "objective", Somers J's views suggest that the
question now is one of determining what impediments on freedom of
information are "fair, reasonable and just" in order to afford protection
to privacy interests consistent with the strong sentiments of Parliament in
recent years. 235 Put another way, the judiciary and Parliament must continue
delineating what are reasonable impositions on the conscience of the
citizenry as to use of personal information. Such impositions will
necessarily change as does New Zealand society.

233 Elders Pastoral Ltd v The Bank ofNew Zealand, unreported, Court of Appeal, 29 May
1989, CA 133/88, Cooke P, Richardson and Sommers J J (Somers J at 18-19).

234 For a discussion of some parameters of the invasion of privacy tort, see Laster, supra n 35.
235 For an elaboration of competing interests in free speech, free press and the public's right

to know, see Laster, supra n 35.


