THE ONASSIS DISCUTE

When the Onassis whaling fleet, discovered operating
within waters claimed by the Government of Peru as territorial
waters, was intercepted by units of the Peruvian navy during
November 1954, the freedom of the high seas once more became
the subject of international commentary. The area of sea
which lies adjacent the territory of a coastal state is known
as its territorial waters, or more exactly its maritime belt
or marginal sea, and forms part of the national territory of
the state. Can the area of territorial waters be contained
within an internationally accepted limit? The Onassis dis-
pute brings into focus a whole series of methods of extending
Jurisdiction and sovereignty over the high seas adopted by
states over the last two decades. Keeping some sort of bal-
ance between the freedom of the high seas and the control of
certain areas of the sea, whatever be the alleged Jjustificat-
ion for that control, has become an urgent and pressing prob-
lem,

On August 1, 1947, Peru claimed sovereignty over the high
seas, the sea-bed and subsoil adjacent to her coast, to a
distance of 200 miles out to sea,(l) In view of the declared
intentions of Mr Onassis to send part of his whaling fleet to
engage in sperm whaling off the Peruvian coasts, delegates
from Peru, Chile and Ecuador (these two latter states also
having made similar claims over the high seas ard sea—'bed)
met in Santiago in October 1954 and agreed to stand firm to-
gether in maintaining their claims and to send out patrols 'to
deal with foreign poachers's One month after this meeting -
on November 16, 1954 - the Peruvian Ministry of War announced
the capture by Peruvian warships of four whale-catchers owned
by lir Onassis and that a fifth vessel, a whale-factory ship,
had been ordered to cnter Paita under threat of bombardment.

A Peruvian naval court fined Onassis three million dollars on
November 30, 1954, and on December 13, after considerable
negotiation, the fine was paid.

Today most coastal states claim from 3-6 miles of ad-
Jacent waters as their territorial waters. Great Britain,
the Commonwealth countries, the United States, Belgium, the
Netherlands, Germany, Denmark, China and Japan adhere to the

Ly



three~-mile limit; the Scandinavian countries claim the old
maritime league, four miles, This group of countries includes
the main fishing and maritime powers, which prefer narrow terri-
torial waters, enabling them to fish over the widest p0331ble
sea and to patrol an extensive ocean in the interests of their
own security. Portugal, Italy, Greece, Spain, Turkey, Syria,
Lebanon, Persia, Colombia and Cuba all claim a six-mile limit.
The U.SeSeRes, Egypt, Bulgaria and Rumania until recently set
the maximum, claiming 12 miles.(2) In 1946 Argentina claimed
as territorial waters, the area of sea lying above the contin-
ental shelf, the so-called epicontinental sea;(3) while in
1947 Peru ard Chile declared their respective claims to 200
miles, El Salvador following suit in 1950.(4)

The Peruvian and allied claims cannot be treated as ise-
lated and purely capricious happenings. These are closely
associated with other and more generally supported methods and
arguments for extending jurisdiction over wider and wider areas
of the high seas, hief among these may be listed:

(lg The Contiguous Zone,

(2) The Base-line Approach. (The Anglo-Norwegian
Fisheries Case, I.C.J, Reports 1951, p. 116).

(3) Arguments based on the "reasonable use" of the
ocean and ocean resouUrces,

(hg Action taken for the conservation of fisheries.

(5 Claims to the continental shelf,

The Contiguous Zone,

The development of the contiguous zone is the result of
an attempt to allow a modern coastal state thc measure of fis-
cal and Jurisdictional control adequate and necessary for its
security and efficient govermment and, at the same time, to
preserve the present limit of the territorial sea. The con-
cept of the contiguous zone, that is a zone which is not part
of the territory of the coastal state but over which it has
power to enforce some part of its laws, has been adopted by
the International Law Commission. The Commission has defined
it both as to cxtent and purpose. Its extent has been set at
10 miles; its purpose has been stated to be the enforcement
of sanitary, fiscal and customs regulations, No country has
made positive objections to the institution of such a zone
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although conversely there has been no agreement as to its ex~
tent.(5) The idea of a contiguous zone may be allied to the
doctrine of hot pursuite When a foreign vessel is detected
in the commission of an offence in the territorial sea, the
institution of hot pursuit, cstablished through custom and
usage, permits the pursuit and capture of thé vessel on the
high seas. The contiguous zone is an incursion 6n the free-
dom of the high seas, but it is a limited incursion.

The Base-line Approach,

A decision of the International Court of Justice -~ the
Anglo-Norwegian Fisheries case (supra) has had a two-fold im-
pact on the freedom of the high seas. The dispute was the
result of a Norwegian decree of 1935 in which Norway outlined
an exclusive fishing zone off its island-fringed Northern
coasta This zone extended from the mainland to the outer
1imits of the four mile belt which had always been regarded as
Norway's territorial sea; the belt itself lay seawards of a
series of straight base~lines, up to 40 miles in length, drawm
between selected points at the low-water mark on outlying is-
lands and rocks -~ the so-called Skjaergaard, The decree was
strictly enforced against British fishing vessels in 1945.
Proceedings were instituted before the International Court of
Justice by the United Kingdom Government, which objected to
the large areas shut off within the base-lines being classi-
fied as inland waters and, therefore, Norwegian national terri-
torye The British contended that, subJject to certain re-
cognised exceptions, Norway must measure its four-mile terri-
torial sea from the low water mark and should use straight
base~-lines only to close off inland waters or bays having that
pronounced geographic characteristic. The Norwegian content-
ions prevailed.

The normal method of fixing the limit of the territorial
sea has been to follow the sinuosities of the coast~line; but,
where, as in Norway, the coast~line is deeply indented by wide
Bjords the advantage of Jjoining the head-lands by base-lines
is evident, This second approach has received support from
the International law Commission as it has recognised the
Justice of drawing base-lines in the case of deeply indented
coast-lines and bays which are virtually land-locked waters,
provided due publicity is given of the measures teken.(6)
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Some weight was given by the Court to economic reasons
based on the economic interests of Norway and her people,
many of whom derive their livelihood from fishing, It was
argued that "to take away the traditional fishing rights of
these people [ the Norwegian fishing folk] is quite simply to
take away their fields".(7) Thus was exemplified the dan~
gerqQus tendency of states to adopt a subjective appreciation
of their rights instead of conforming to accepted internat-
ional standards, It is not difficult to see how such a ten-
dency could convert the doctrine of the high seas as free for
all to use - and belonging to none - into a doctrine of bene-~
ficial use of the high seas under which the peculiar interests
of the territorial state would be idcentical with the best and
most appropriate use of ocean resources.

Reasonable Use,.

In the Anglo-Norwegian Fisheries case the argument of
reasonable use was applied to fishing rights, It would
appear that the demands of national security as well as
economic needs received the protective shadow of this broad
canopye Thus it has been used to Jjustifyy the action of the
United States in shutting off increasingly large areas of the
Pacific Ocean to enable the testing of Hydrogen Bombs, In
the Bikini tests in 1954 the area involved was 400,000 square
miles, This year, the United States is proposing to take
over a similar area for this purpose. A recent number of
the Yale Law Journal contains both a criticism and a justi-
fication of this action,(8) The tests are justified on the
basis that a common ardreciprocal interest in the full use
of seas demands a flexible approach to the problems raised
and for all types of controversy the one test is applied -
what is reasonable between the parties,

In short, the commentators foresee that interference
with other states' claims to rights of navigation, fish-
J&.n§ and other uses will ordinarily be reasonable « « « o
9

The writer urges that changing social and economic interest
nccessitates this modern and liberal view.

Criticism of the doctrine of reasonable use centres on
its vagueness, the difficulty of defining its limdits, and the
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fear that the very elasticity of the doctrine makes it a very
dangerous one, Ils end recul. could well be anarchy., The
proposition that the high seas are free to the commerce and
seafaring of all is irreconcilable with the proposition that
the high seas should be free to the reasonable use of some to
the possible detriment of others,

Conservation of Fisheries.

The major policy behind the control of fisheries and
navigation should be the peaceful use and development by all
peoples of a great common resource, covering two-thirds of
the world's surface, in accordance with present day needs and
techniques,

The various attempts at conservation of fishing resources
are only instances of this principle. A larger measure of
agreement has been reached in fisheries control than in any
other high seas problem. A number of treaties both multi-
lateral and bilateral have been concluded. These include the
North Sea Fisheries Convention (10), Convention for the Pre-
servation of the Halibut Industry (11) and the Treaties of
Washington in 1949 (12) and Tokyo in 1952 (13) concerning
fisheries in the North West Atlantic and North Pacific respect-
ively. These two latter treaties follow the pattern for future
development seen in the United States Proclamation of September
28, 1945 (14) which established fish conservation zones off
the North American Coast to be administered by the United
States alone if fished only by its nationals, or under Jjoint
control if fishermen of other states were concerned. The
Australian Pearl Fisheries Acts (15) adopt a slightly dif-
ferent approach with regard to waters which the Acts define
as "Australian waters" although they include areas of the sea
beyond territorial limits as measured by the "three-mile" rule.
In order to fish in such "Australian waters" it is necessary
to obtain a licence under the Acts, This action was necess-
ary because Japanese exploitation of pearl fishing beds to
the North of Australia had depleted the beds and depressed
the world market. (Protection of the pearl oyster beds has
also been an important factor behind Australia's proclamation
of sovereignty over the continental shelf,)(16) It is un—
fortunate that the emphasis of Australian action has been on
the protection of exclusive rights and not on conscrvation
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for all users. The International Iaw Commission by defining
the continental shelf to include sedentary fisheries has
fostered this idea of absolute ownership.(17) Conservation re-
strictions should be agreed to by all states interested in the
area concerneds This is the progressive view ard is in line
with the recent treaties of Tokyo and Washington mentioned
above,

The Continental Shelf,

Before 1940 the continental shelf was not generally con-
sidered cspable of occupation and owncrship, Interest in
the shelf stems from the fact that it is thought to be rich
in minerals, particularly oile In 1942 Great Britain and
Venezuela concluded a treaty concerning the Gulf of Paria.(18)
The Gulf is a rich oil-bearing area and by the treaty the two
parties agreed to keep their operations to their ovm defined
sectorss The United States Proclamation of September 28,
1945 (19) quickcned interest in the shelf,

This proclamation, with respect to the natural resources
of the sub-soil and sea-bed of the continental shelf, express—
1y recognised al® high seas the waters above the shelf and de-
clared that the right to free and unimpeded navigation was in
no’ way affected, Claims to the continental shelf by Guatema-
la, the Philippines, the Arab States and Commonwcalth coun=—
tries have also contained this important proviso. The most
recent proclamations concerning the shelf are thosc made by the
Governor-General of Australia on September 11, 1953 (20).

These proclamations follow the Draft Articles of the Internat-
ional Law Commission referred to above, and claim thc continent-
al shelf off Australia, and off her trusteeship territories,.
for the purpose of exploring and exploiting the natural re-
sources of the sea-bed and sub-soil, Again, the proclamations
state that the character of the waters above the shelf is un-
a.ffec‘l:ed.

Iatin-American claims are different in this latter re-
specte Argentina, Cuba, Mexi¢o and Panama claim the sea-bed
and sub-soil of the shelf and also waters above the shelf, as
national territory. And finally there are the excessive and
arbitrary claims of Peru, Chile and E1 Salvador to sovereignty
over a two hundrcd mile belt cmbracing waters, sca-bed and
sub-soil.
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Now that vast increases in the speed of travel make
ocean distances smaller and hence new techniques of fishing
and of tapping the riches of the sea-bed have been dis-
covered, modifications in the law of the high seas are to
be expecteds State action in regard to fisheries, the con-
tinental shelf, and the contiguous zone, together with the
recommendations of the International Law Commission, suggest
that these modifications should be for a distinct purpose
and should exterd to cover that purpose only: namely, that
the limits of territorial waters within which -the littoral
state has Jjurisdiction for all purposes should not be radic~
ally altered. Opposition to the Peruvian action in the
Onassis case crystallises in the fact that action is based
on a claim involving such a radical alteration, and the dead-
lock reached in the case has demonstrated that a solution
will only come by way of restraint and negotiation among
states. The International law Commission implicdly recog-
nises this as the only way to stop an incipient 'scramble
for the high seas's The Pcruvian action peints the way to
eventual anarchy in the regime of the high seas,

The solution cannot be easy. The growth of respons—
ible state practice, and arrangements affecting particular
regions may lead to the adoption of wider multilateral agree-—
ments based on drafts like those of the International Law Com-
mission, but there can be no quick way. International con=
ferences called to seck a formula of gencral acceptance can
have the effect of undermining and disrupting state practice -
if the Hague Codification Conference of 1930 is any guide.
This conference, called to establish the 3 mile limit for
the territorial sea, did no more than emphasise the differ-
ing approaches being adopted by states.

Problems concerning the high seas are constantly
occurrings No sooner is one dispute over and in the process
of being forgotten than another arises. At the beginning of
February 1956 Russian fishing vessels were alleged to have
violated Norwegian territorial waters. One vessel was
arresteds Russia did not dispute the fishing zones and
territorial limits of Norway but denied that Russian vessels
were within those areas, Nevertheless Norwegian municipal
authorities imposed a fine which was paid on February 7,
1956, At present Great Britian and Iceland are

50



attempting to rcach agrocment regarding the extension of
Icclamd's territorial waters to include fishing grounds which
British trawlers have traditionally worked.

These incidents arc illustrative of the difficulties in-
hercnt in the recent developments in the regimc of the high
seas and are a pressing reminder that agreement in this
sphere, if still elusive, is becoming a matter of increasing
urgencye
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