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The Constitutional Case Law of Japan, 
1970 Through 1990
Lawrence N Beer and Hiroshi Itoh, University of Washington Press, Seattle, 

1996. Pages i-xiv, 1-688 including appendices and index
Reviewed by AH Angelo*

Professors Beer and Itoh are to be congratulated on what they describe as their "modest 
mitigation"* 1 of the problems associated with access to Japanese law for non-Japanese 
readers.

This book contains 47 judgments of Japanese courts on constitutional matters delivered 
in the period 1970-1990. This book continues the tradition of English language access to 
Japanese constitutional law decisions begun in 1964 with the publication by John Maki of 
Court and Constitution of Japan: Selected Supreme Court Decisions, 1948-1960 (University of 
Washington Press), and continued with the 1978 volume (published by Itoh and Beer in the 
Asian Law Series to which the present book belongs) entitled The Constitutional Case Law 
of Japan: Selected Supreme Court Decisions, 1961-70 (University of Washington Press). 
Appendix 4 of this volume brings together in an accessible form a list of all the translations 
of Japanese constitutional decisions published in those three volumes. The total is 107 
reports. The work of these authors, editors and translators over a number of years is an 
impressive one. The task of translation alone is formidable, requiring as it does both bi
lingualism and bi-juralism. For the present volume a team of 27 eminent scholars 
participated in the translation work and the production of a volume in which the material 
is both accessible and comprehensible.

In the book under review, most of the cases are decisions of the Supreme Court of Japan. 
This court has dealt with a very large number of cases over the years, and the table on page 
66 indicates the volume of litigation currently handled by it and other courts in the Japanese 
legal system. An indicative figure is that of 1990 in which the Supreme Court dealt with 
1,971 criminal cases and 2,224 non-criminal cases, with approximately 2,000 cases pending.

* Professor of Law, Victoria University of Wellington.

1 Page x.
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Some 80% of the cases filed with the Supreme Court are (page 20) eliminated by research 
judges who assist the Supreme Court Justices.

The editors, in the Introduction, provide a overview of Japan's constitutional law since 
1945 and set the judicial developments in the general context of the Constitution of Japan, in 
its political setting and, more generally, in an international frame. The Introduction 
provides a very positive view of world constitutional developments generally, and of the 
role of the two main Western legal traditions. This positive view of universal developments 
is salutary, accepting that the developments are as assessed in the Introduction. It is also 
relevant to consider whether the developments are being driven by idealism or more simply 
by the economic constraints and encouragements provided by the states of Western Europe, 
Japan and North America. As is stated on page 6 "a country's capacity to participate in this 
world legal dialogue depends on its degree of legal development”. The Japanese example of 
the 19th century shows that legal development may not flow from any necessary 
predilection but rather from political necessity or pragmatism. The pressure of the 
international economy and its impact in the developing countries of the world is very great.

Contemporary political events show that there is perhaps more need for optimism than 
cause for optimism in international constitutional developments. Both Japan and New 
Zealand have been fortunate in that neither has been a state at war since 1945, though both 
have had incidents of internal unrest — which have often surprised national and outside 
observers by how readily violence is resorted to in defence of a cause. For Japan, perhaps 
even more than New Zealand, peacefulness has since 1945 replaced militarism (page 3). As 
a result of article 9 of its Constitution, Japan has renounced war and rigorously kept apart 
from international military activities. On the other hand, in 1945 New Zealand was 
involved militarily abroad and has since then had a regular presence in areas of war and 
civil strife around the world. Sometimes this has been on the side of a belligerent, but more 
typically as part of an international military or civilian contingent (Cyprus, Iraq, 
Yugoslavia, Cambodia).

New Zealand came of age with the conflagration of 1939 and acceded to constitutional 
independence in 1947. In that sense, the constitutional history of New Zealand and Japan 
had a common way point. Japan, in 1946, established (or continued, depending on ones 
view of history) its Upper House; in 1951 New Zealand abolished its Upper House. Now 
with the major reconfiguration of world political and trading patterns, Japan and New 
Zealand are major trading partners. Both have seen great changes in human rights matters 
over the last 50 years — Japan in respect of nationality matters and accession to 
international human rights conventions for instance, and New Zealand in respect of 
international human rights conventions and indigenous peoples issues. Both have in the 
last few years made substantial changes to their electoral laws. In New Zealand, this was 
arguably a major constitutional change going to the heart of the operation of its
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constitution. In the case of Japan, it was technically a matter outside of the Constitution 
and therefore conceivably a matter of lesser legal significance.2 Another feature shared by 
the two states has been the increasing role of the judiciary in constitutional matters. In the 
case of Japan it has been the job of the judiciary and particularly of the Supreme Court of 
Japan to give meaning to the Constitution of 1946. That judicial activity has given real 
substance and a Japanese quality to the words, many of which were translated from English 
to Japanese in the context of the activities of SCAP in 1946.3 4 In New Zealand the task of the 
courts has been the creating of New Zealand constitutional norms. This has happened in 
the context of general cases such as Fitzgerald v Muldoorfi but more particularly and 
significantly in the development of the law under the New Zealand Bill of Rights Act 19905 
and in relation to the Treaty of Waitangi.6 7

The Japanese constitutional law is significant not only as that of a major world power, 
but also as a body of law that has been consistently and coherently developed by an 
eminent body of judges in the context of a constitution which is now one of only about 20 
which have remained unchanged in the period since 1950.

This book is not a textbook on Japanese constitutional law. As is indicated at page 54, 
much constitutional law lies outside the realm of judicial review. The reader and 
researcher therefore needs to go beyond the seminal cases to get a full view of constitutional 
activity in Japan. A New Zealand reader with an interest in indigenous peoples law and 
minority rights, may be interested for instance in the Japanese legal developments in respect 
of minorities such as the Ainu, the Korean community and the Burakumin7 There is no 
consideration in this text of the extensive legal and political development in Japan on these 
issues. Instead, the book is a record of 47 seminal judgments. The editors conclude that the 
judgments show that the Supreme Court has been both restrained and conservative (page 54) 
and that it has not been a catalyst for social change. It has in general not been subservient 
to other sectors of the Japanese constitution, but "judicial restraint and conservatism are 
rooted deeply in the nature of post-1945 politics" (page 54). The court has "avoided a 
confrontation with the political branches". Even in respect of the currently significant issue 
under article 25 of the Constitution and electoral malapportionment in Japan of 5.26:1 (page 
51) the court has been cautious in its approach, and the Diet in its turn has in general been

2 See Asaka, in this volume.

3 See Tsutsui, in this volume.

4 [1976] 2 NZLR 615.

5 Simpson v Attorney-General (Baigent's case) [1994] 3 NZLR 667.

6 New Zealand Maori Council v Attorney-General [1989] 2 NZLR 142.

7 Hereditary outcasts.
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respectful of and responsive to the views of the Supreme Court. By way of comparison, the 
judicial approach to the facts in the New Zealand cases of Simpson v Attorney-General,8 
and Fitzgerald v Mnldoon9 may be noted.

The Introduction with 54 pages with 10 pages of notes, is excellent. It is supported (on 
page 66) with a chart indicating the case load of Japan's judiciary.10 Appendix 1 lists the 
Supreme Court Justices of Japan 1971-1990, Appendix 2 maps the court jurisdictions in 
Japan, Appendix 3 sets out an English translation of the Japanese Constitution, Appendix 4 
is a list of constitutional law cases in English,11 and Appendix 5 contains notes on the 
translators involved in producing this text.

Inevitably, perhaps, having been presented with an excellent text, there is a desire for 
something more. In this case it would have been helpful, since the book was published in 
1996 and since Appendix 1 does refer to dates post-1990, to have had the list brought up to 
a more recent date. Equally it would have been interesting (and helpful for an 
understanding of Japanese constitutional process) to have had a list of the Chief Justices for 
the period, and even a statement of the composition of the Supreme Court at publication date, 
so that a clearer picture of the Supreme Court may be obtained. At page 25 comment is made 
about the changing Cabinet in Japan — what is the rate of turnover in the Supreme Court? 
None of these points however serve to detract from what is an excellent volume, a book 
essential for inclusion on the reference shelves of all interested in legal and political 
developments in Japan.

8 [1955] NZLR 271.

9 See above n 4.

10 This chart is not listed in the contents list or in the index.

11 As is mentioned in the Preface, the General Secretariat of the Supreme Court of Japan has 
published a Series of Prominent Judgments of the Supreme Court upon Questions of Constitutionality. It 
would also have been helpful for the use of the book as a reference text to have had listed in 
Appendix 4 those judgments that appear in English translation in the Supreme Court series.
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Laws and Politics of the International 
Relations of Japan and the United States

Makitaro Hotta, published jointly by the School of International Service, 
American University, Washington, the College of International 
Relations, Ritsumeikan University, Kyoto, 1996 Pp 195.

Noted by AH Angelo*

This is a compendium of documents and materials relating to Japan and United States 
relations from the Cairo Declaration of 1 December 1943 to the Japan/US Joint Declaration 
on Security Alliance for the 21st Century of 17 April 1996. The collection runs 
chronologically and includes many documents that are not found in the more general 
collections of Japanese historical documents.* 1 The source of the documents are various 
English language records of the USA.

The materials will serve a great number of purposes: they can be used for comparative 
law classes and for international relations programmes, for constitutional law teaching 
and for aspects of public international law. The documents provide a great stimulus to 
thought and a sound basis for discussion. Depending on the use to which they are put, they 
may usefully be supported by further documents. For instance, the policy statement of 27 
March 1947 on education could interestingly be compared with the Imperial Rescript on 
Education which it effectively superseded.2 Further, in some contexts it would be useful 
also to have the Imperial Rescript of 14 August 1945 which accepted the Potsdam 
Declaration and which preceded that which announced the surrender on 2 September 
1945.3

* Professor of Law, Victoria University of Wellington.

1 D J Lu Sources of Japanese History 2 vols (McGraw-Hill, New York, 1974) especially ch XTV and ch 
XVII.

2 Rescript on Education of 30 October 1890; see Lu above n 1, vol 2,70.

3 See Lu above n 1, vol 2, 176. This is the document known in English for its telling phrases: 
’’Despite the best that has been done by everyone ... the war situation has developed not 
necessarily to Japan's advantage, while the general trends of the world have all turned against 
her interest";"... it is according to the dictates of time and fate that we have resolved to pave the 
way for a grand peace for all generations to come by enduring the unendurable and suffering 
what is insufferable".
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The documents in the collection are presented without commentary. There is, however, 
much commentary available elsewhere written by those involved in the particular events, 
and also by those with access to these and related documents if commentary is required. 
This particular collection facilitates the access of others to the historical material and 
assists them in forming their own views of recent critical world events. In Japanese 
constitutional terms, the documents presented are relevant for instance to the status of the 
Emperor in the post-1946 period, to the maintenance of military forces by Japan, and to the 
Northern Territories issues.4 More generally, the documents enable greater appreciation of 
the specific development of the 1946 Constitution from the Potsdam Declaration through to 
the final text of 3 November 1946.

Professor Hotta is to be commended for the compilation of this most worthwhile 
collection.

4 The contemporary context gives the issues a different aspect, nevertheless the Northern 
Territories, and article 9 of the Constitution remain the subject of debate in Japan and outside 
Japan. It is interesting that 50 years from the end of World War II, the key international players 
(except for the United Kingdom) and many of the substantive issues remain the same.


