Legal Professional Privilege
and New Zealand’s Taxation Law
By Joel Manyam*
I.

Introduction

The income tax system in New Zealand as well as in comparable jurisdictions, such as that of
Australia, are heavily reliant on taxpayers voluntarily complying with their duties to furnish any
required information to the respective taxation authorities. Such compliance is reinforced by the
sanction that information can be obtained coercively. This information is required in order to ensure
that taxpayers are correctly reporting on their income, in order to ensure that correct assessments
are made regarding the tax that is payable on such income.
The Commissioner of Inland Revenue (Commissioner) has extensive powers to obtain
information from taxpayers. These include the power to request information from any person in
relation to the administration and enforcement of the Inland Revenue Acts and in the absence of
compliance with such request, to seek a court order compelling the production of the required
information. The Commissioner also has statutory power to seek access to business premises as
well as private dwellings. The Commissioner is also empowered to apply in writing to a District
Court Judge to hold an inquiry in order to obtain such information. Alternatively, the Commissioner
can conduct such inquiry himself and require any evidence to be given on oath whether orally
or in writing. In exercising such powers, the Commissioner is subject to the requirement of
reasonableness, pursuant to s 27 of the New Zealand Bill of Rights Act 1990 (BOR Act). The
Commissioner is also often engaged in litigation with taxpayers. In the course of such litigation,
the Commissioner often uses the discovery process in court proceedings, to seek the production of
documents from the taxpayer. These extensive powers to seek information from the taxpayer are,
however, subject to a significant restraint on the Commissioner. Such restraint being a taxpayer’s
right to claim legal professional privilege (LPP). LPP is a common law right, which for taxation
purposes is embodied in s 20 of the Tax Administration Act 1994 (TAA 1994). As s 20 is not a
complete code, it is necessary to resort to the common law doctrine on LPP in order to understand
its scope and rationale.
There have been numerous reports in New Zealand in the last few years which have questioned
the need for LPP in the taxation context. In marked contrast to these reports, the courts at the
highest level, namely the Privy Council, Australian High Court, Supreme Court of Canada and
House of Lords have been emphatic in their defence of the right to claim such privilege. LPP
has been affirmed by these courts not merely as a rule of evidence, but more significantly as
a substantive right founded on important public policy considerations. Furthermore, the courts
have been resoundingly consistent in holding that LPP is not subject to any statutory qualification
or abrogation unless the statute is express in doing so or LPP has been abrogated by necessary
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implication. Unlike public interest immunity, LPP is not subject to a balancing exercise but is
absolute in nature and can only be waived by the taxpayer claiming it.

II. Taxation Context and Significance of LPP
New Zealand’s taxation department, Inland Revenue, has invasive statutory powers1 to obtain
information from taxpayers.2 A significant restraint on the Commissioner’s powers is LPP as
outlined in s 20 of the TAA 1994. Section 20 was originally enacted in 1958, as a direct consequence
of the New Zealand Court of Appeal decision in Commissioner of Inland Revenue v West-Walker.3
West-Walker held that the Commissioner’s powers to obtain information were not absolute but
subject to the common law doctrine of privilege in respect of communications between a lawyer
and client. Section 20, unlike the common law, extends privilege to confidential communications
between two legal practitioners in their respective professional capacities.4
However, s 20 is not a comprehensive code regarding privilege in the taxation context, as
it completely omits any provision for an important component of privilege, namely litigation
privilege. This is a component of LPP, in respect of communications with third parties in relation
to litigation or information prepared by a taxpayer, lawyers or third parties, merely in anticipation
of litigation. There is also provision in s 20, for an application to be made to a District Court Judge,
for a determination in cases where the claim of privilege is disputed. Thus, LPP includes privilege
for both legal advice and litigation.5
Although not included in s 20, LPP in the taxation context has been held to extend to advice given
by in-house lawyers who work as salaried employees, for either the taxpayer or Commissioner.
The Full High Court of Australia in Waterford v The Commonwealth of Australia, was divided on
the issue of whether privilege extended to legal advice, by an employee legal adviser.6 However,
the New Zealand High Court in Miller v Commissioner of Inland Revenue, has concluded that
privilege does extend to in-house lawyers,7 provided they are acting as lawyers and not in some
other non-legal capacity, such as a company director or manager.8
Less than 15 years ago, however, the Commissioner added his voice to what had by then
developed into a galvanised call for change to LPP in the taxation context, in New Zealand.9
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A number of reports had specifically commented on LPP,10 “as causing difficulties in the
administration of the tax system.”11
If difficulties are being caused, in the manner being claimed, the response of the Commissioner
should not be to seek a change in the law but to avail himself of the statutory mechanism in
s 20(5), which allows for the intervention of a District Court Judge, to determine disputed claims
of privilege.
It is glaringly inconsistent for the Commissioner to be seeking such a significant change in what
may be the last bastion of protection for a taxpayer, when in the course of discovery proceedings in
litigation, the Commissioner readily accepts a taxpayer’s claim for privilege. A taxpayer’s legally
enshrined right to claim privilege in the taxation context, must not be viewed against the very
narrow backdrop of, “the basic principle that Inland Revenue should have access to all factual
information that is available”.12 The taxpayer’s right to claim privilege must be safeguarded as
the increasing complexities of taxation law, make it inevitable that taxpayers will need expert
legal advice.13 Secondly, although the courts in curial proceedings seek to establish the truth with
accuracy and efficiency, they have consistently accepted the principle that their role is subject to
the limitations of LPP. This was recently, lucidly articulated by McHugh J in the Australian High
Court decision in Mann v Carnell:14
Thus, the common law has adjudged that the search for truth, which usually has primacy in curial
proceedings, must give way to the considerations inherent in legal professional privilege. Even though
the privilege admittedly “frustrates access to communications which would otherwise help courts to
determine with accuracy and efficiency, where the truth lies in disputed matters”,15 other aims of the
system of administration of justice outweigh the general undesirability of the truth being obscured.

If the highest courts of New Zealand, Australia, Canada and England, accept that judicial
proceedings must be conducted subject to privilege, it is quite incongruous for the Commissioner
to consider that this same privilege should be altered to suit the convenience of administering
New Zealand’s tax system.
Thirdly, there is no plausible reason why taxation should be singled out for a significant change
concerning LPP. Other areas of law, such as criminal law, which has an identical interface with the
state as taxation law, has not been subjected to a similar clamour for change to LPP as it applies to
the rights of an accused person. There are already firm safeguards in place, against any abuse of
10

(i)

Organisational Review Committee Report on the Organisational Review of the Inland Revenue Department
(April 1994).

(ii)

Ronald Davidson Wine-Box Inquiry – Commission of Inquiry into Certain Matters relating to Taxation
(Department of Internal Affairs, August 1997).

(iii) Committee of Experts on Tax Compliance Tax Compliance: Report to the Treasurer and Minister of Revenue
(9 December 1998).
(iv) Law Commission Tax and Privilege – Legal Professional Privilege and the Commissioner of Inland Revenue’s
Powers to Obtain Information (NZLC R67, 2000).
11

Inland Revenue Department, above n 9, at 1.

12

Inland Revenue Department, above n 9, at 7.

13

In Baker v Campbell (1983) 153 CLR 52 at 130, Dawson J noted: “The complexity of revenue laws is such that
the availability of legal advice in relation to them is as necessary and desirable as it is in any other area of the
law.”(emphasis added).

14

Mann v Carnell [1999] HCA 66; (1999) 74 ALJR 378 at 397.

15

Commissioner of Australian Federal Police v Propend Finance Pty Ltd (1997) 188 CLR 501 at 581, per Kirby J.

2015

Legal Professional Privilege and New Zealand’s Taxation Law 59

LPP. LPP will not apply for instance, where it is invoked for transactions involving fraud.16 LPP will
also not apply in cases of self-incrimination in the context of the exercise of the Commissioner’s
powers to obtain information as illustrated in Commissioners of Customs and Excise v Ingram and
Singh v Commissioner of Inland Revenue.17
These being the compelling justifications for retaining LPP in its current form in the taxation
context, an analysis of the common law doctrine of privilege and its operation must now follow.

III. The Common Law Doctrine of Legal Professional Privilege
Although s 20 of the TAA 1994 seeks to codify the law on LPP in the taxation context, it is not a
complete code. There is a significant component of LPP, namely litigation privilege for example,
which s 20 does not deal with at all.18 This makes it necessary to examine the nature of LPP at
common law and its scope in order to better comprehend the provisions in s 20.

A. Nature and Rationale of the Common Law Doctrine of LPP
The doctrine of LPP has had a long,19 and well-established history,20 as an integral part of the law.21
Despite this, the courts have until as recently as 2005, struggled with accepting the parameters
of the doctrine. For instance in Three Rivers District Council v Bank of England, the English
Court of Appeal provided a rather narrow interpretation of legal advice privilege, which was
overruled by the House of Lords.22 It becomes imperative therefore, to determine what the doctrine
of privilege is, its purpose and the policy justifications for its existence and scope. As articulated
by New Zealand’s Chief Justice in her dissenting opinion in Auckland District Law Society v B,
privilege provides protection from disclosure of confidential communications between a client and
lawyer which are exchanged for the purpose of the lawyer providing and the client receiving legal
advice.23 Although the privilege is referred to as legal professional privilege, the privilege is in
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actual fact that of the client. It can therefore only be waived by the client.24 The lawyer is therefore
bound to keep details of the communication confidential and can be sued for any disclosure of
such confidential communication.24 As noted by Lord Lloyd of Berwick in R v Derby Magistrates’
Court, ex parte B, “once the privilege is established the lawyer’s mouth is shut for ever”.25
The lawyer and client relationship is in this respect quite unique in comparison to other
confidential relationships and respective communications made in the course of them. Other
relationships in which confidential communications occur are those such as between banker and
customer,26 doctor and patient, accountant and client, husband and wife, parent and child, priest and
penitent. These other non-lawyer-client communications do not receive the same level of protection
as in the case of lawyer-client communications. This is because these other communications will
lose their status of confidentiality if there is a higher or overriding interest in the administration
of justice that requires their disclosure. So for instance in W v Egdell, W, who had been confined
to a mental institution, through his solicitors, consulted Dr Egdell, a psychiatrist, to report on his
mental state.27 After preparing the report, the psychiatrist sought the permission of W’s solicitor to
forward it to the assistant medical director of the hospital in which W was being held as a mental
patient, but was refused. Despite the objection by W’s solicitor, Dr Egdell forwarded the report to
the hospital, which forwarded it to the Home Office. W began proceedings, seeking an injunction
to prevent the Mental Health Review Tribunal from disclosing or considering Dr Egdell’s report.
In dismissing the action, the English Court of Appeal opined that the law treated such duties of
confidentiality not as absolute but as liable to be overridden where there was held to be a stronger
public interest in disclosure.28
The lawyer-client confidentiality is however, in contrast, absolute in nature or the privilege
is said to enjoy an absolute status. The privilege of lawyer-client communications is absolute in
that it will not yield to any higher or overriding interest, such as that of the courts requiring full
disclosure to be made so decisions can be made in light of all relevant facts relating to a dispute.
The courts have on numerous occasions, accepted that their inquisitorial role is always subject to
the absolute nature of privilege enjoyed in respect of lawyer-client communications. The High
Court of Australia in Mann v Carnell, acknowledged that although the search for truth is a primary
objective in court proceedings, it must succumb to the absolute nature of LPP.29
In the specific taxation context in New Zealand, the absolute nature of LPP had been accepted
in the leading New Zealand Court of Appeal decision,30 in Commissioner of Inland Revenue v
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West‑Walker.31 The facts in West-Walker, concerned a notice pursuant to s 163 of the Land and
Income Tax Act 1923, which had been served on Mr West-Walker, the defendant solicitor. It
required him to furnish to the Commissioner, information or documents relating to the income,
financial position and related transactions of his client. The Court acknowledged that s 163
authorised the Commissioner to ask any person or to demand from anyone, anything at all which
the Commissioner considered to be either necessary or relevant for his purpose. The question
for the Court was whether, despite the wide nature of the statutory provision, the defendant as a
solicitor had a valid claim to privilege and could be excused in law, from furnishing the required
documentation. The Court held that privilege was not abrogated by the statutory provision in
question. Accordingly, privilege could be claimed by the solicitor on behalf of his client, as a
legitimate response to demands that had been made by the Commissioner of Taxes pursuant to
s 163. It followed, that the common law privilege was held to prevail as an implied exception to
a statutory requirement if income tax legislation which on its wording required “every person” to
furnish any information which the Commissioner considered necessary.
However, less than 15 years ago in New Zealand and despite the decision in West-Walker, the
absolute nature of privilege was challenged again in Auckland District Law Society v B.32 The
principal question raised for determination by the Court of Appeal, was whether the common
law LPP of solicitors who obtained legal advice in litigation proceedings to which they were
parties, was abrogated by the Law Practitioners Act 1982 (LPA 1982), to enable a complaint of
professional misconduct to be investigated. A majority of the Appeal Court held that the privilege
was excluded by necessary implication pursuant to the investigative process provided for by s 101
of the LPA 1982. On appeal, the Privy Council in B v Auckland District Law Society, held that
solicitor-client privilege was absolute in nature and could not be overridden by competing interests,
such as those provided for pursuant to the LPA 1982.33
The comparative position in the English jurisdiction is identical to that in New Zealand and
Australia in that LPP is absolute. In R v Derby Magistrates’ Court, ex parte B, for instance, the
question was in respect of the scope of s 97 of the Magistrates’ Court Act 1980 and whether
it overrode solicitor-client privilege.34 The applicant issued proceedings for judicial review of
a decision by the stipendiary magistrate for Derby, to issue summonses pursuant to s 97. The
summonses required him and his solicitor to produce certain privileged documents in the course of
committal proceedings against the applicant’s step-father. The documents sought were in particular
all attendance notes and proofs of evidence which disclosed instructions the applicant had given
to his solicitors, for the defence of the charge of murder. The stipendiary magistrate’s approach
in respect of solicitor-client privilege was that it had to be determined by considering which
of the two competing interests prevailed. These were first, the public interest which protected
confidential communications between a solicitor and client and secondly, the public interest in
securing the production of all relevant and admissible evidence for the proper trial of the action.
In the stipendiary magistrate’s opinion, the balance was firmly in favour of production of such
evidence, as the preeminent consideration was the need to secure a fair trial of the applicant’s
step-father. Lord Taylor of Gosforth had to determine whether solicitor and client privilege could
31
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only be established subject to such a balancing exercise or whether once claimed, it was absolute.
His Lordship concluded that if LPP was ever to have been subjected to a balancing exercise, then
that had occurred once and for all in the 16th century.35 Further, that ever since, privilege had been
uniformly applied in every case regardless of the merits of any individual client.
The House of Lords also had to decide very recently in the directly relevant taxation context,
whether statutory powers requiring disclosure of documents covered by LPP, could nonetheless be
enforced. In R (Morgan Grenfell & Co Ltd) v Special Commissioner of Income Tax, the applicant,
a well-known merchant bank, had devised and promoted a scheme.36 The consent of a special
commissioner was sought pursuant to s 20(7) of the Taxes Management Act 1970, whereby a notice
under s 20(1) would be issued requiring the bank to disclose the instructions it had given and the
legal advice it had received in turn, in respect of the scheme. The bank argued that the consent being
sought ought not to be granted as a s 20(1) notice could not secure the disclosure of documents that
were protected by privilege. The special commissioner granted consent to the issue of the notice.
The Divisional Court declined to grant the bank’s application for judicial review of the exercise
of the power to issue the notice. The bank’s appeal to the Court of Appeal was dismissed and the
House of Lords had to determine the issue of whether a taxation statute could override privilege.
The House of Lords reaffirmed the absolute nature of privilege.37 However, it also stated that due
to the principle of legality, LPP could not be overridden by general or ambiguous words but only
through express statutory language or by necessary implication. Since there was no language in the
Taxes Management Act which expressly overrode LPP, the taxing authority could only succeed if
it could establish that by necessary implication, LPP was excluded by the provisions of s 20(1).38
While the jurisdictions of New Zealand, Australia and the United Kingdom have held that
solicitor-client privilege is absolute and permanent, the position in Canada is in stark contrast.
The Supreme Court of Canada has in more than one decision, held that solicitor-client privilege
is not absolute. It is accordingly subject to exceptions which relate to the wider public interest,
such as the public safety exception. A vivid illustration of this, is in the Supreme Court of Canada
decision in Smith v Jones.39 The case involved a claim for privilege in respect of a doctor’s report.
The appellant, Jones, had been charged with aggravated sexual assault of a prostitute. His lawyer
referred him to a psychiatrist, Smith, for a forensic psychiatric assessment. It was hoped that the
report on the assessment, would assist in preparing the defence or with submissions on sentencing
in the event of a guilty plea. Dr Smith’s findings provided the basis for his belief that Mr Jones
posed a continuing danger to the public. He subsequently learned that his concerns would not be
addressed at Mr Jones’s sentencing hearing. Dr Smith accordingly took proceedings so that his
report and opinion would be considered in the sentencing of Mr Jones. The Supreme Court of
Canada held that solicitor-client privilege should be set aside in situations where the facts raise real
concerns that an identifiable individual or group was in imminent danger of death or serious bodily
harm. It was held that on the facts, solicitor-client privilege had to be set aside in the wider interest
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of protection of the general public. The view was also expressed that the category of exceptions
to privilege were not foreclosed and could be extended in the future to protect national security.40

B. The Rationale for LPP
Since privilege is absolute and permanent, unless waived by the client as is the legal position
in Australia, the United Kingdom and New Zealand, the rationale for the privilege needs to be
explored.
The justification for privilege has been articulated as a necessary requirement in the public
interest, of ensuring that the rule of law is upheld. In order for this to occur, the ordinary citizen
must be able to participate as fully as possible in the administration of the law through the justice
system. To facilitate such participation, the citizen must be able to exercise the right of full and
free access to both legal advice as well as to the services and skills of an advocate if a citizen’s
interaction with the law involves litigation before the courts. So a prime rationale for privilege has
been the need to ensure that the ordinary citizen has access to the law both in terms of lawyers’
expertise in the law as well as their skills in regard to the operation of the justice system. The
justice system involves the courts, judges who preside over them and advocacy in an adversarial
system which creates the incentive for the presentation of the best possible case on behalf of a
client in order to allow the courts to accurately apply the law. The courts have recognised that
access by the citizenry who are unskilled in matters relating to the law, to lawyers who are skilled,
is an essential requirement which must be facilitated, especially when the law is quite a demanding
and difficult discipline. Jessel MR in Anderson v Bank of British Columbia, recognised that due
to the complexity and difficulty of the law, an ordinary citizen as a party to litigation in the courts,
would find it absolutely necessary to have access to the assistance of professional lawyers, if the
client’s interests were to be properly represented.41
In the Australian context, the High Court of Australia in the significant decision of Grant v
Downs alluded to the rationale of privilege as being for the promotion of the public interest.42
This was because privilege assisted and enhanced the administration of justice by facilitating the
representation of clients by legal advisers as the law was a complex and complicated discipline. In
the Supreme Court of Canada decision in Andrews v Law Society of British Columbia, McIntyre J
articulated the reliance that was placed by the justice system on the existence of the legal profession
and the competent discharge of its duties to its clients, the courts and society:43
It is incontestable that the legal profession plays a very significant – in fact, a fundamentally
important – role in the administration of justice, both in the criminal law and the civil law … I would
observe that in the absence of an independent legal profession, skilled and qualified to play its part
in the administration of justice and the judicial process, the whole legal system would be in a parlous
state.

The pivotal role of lawyers in the operation of the law was re-emphasised more recently by the
Supreme Court of Canada in Lavallee, Rackel & Heintz v Canada (AG) Arbour J on behalf of the
40
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Court commented on the right to the effective assistance of counsel, being considered as one of
the principles of fundamental justice.44 However, such observations have been made in respect of
lawyers in the overall legal system. Lawyers fulfil a unique role when they appear as advocates
for a client in criminal and taxation matters. This most often occurs when the client is in direct
confrontation with the might of the state, represented by either the police or prosecutor and/or
Commissioner. As noted by Arbour J in Lavallee, in the context of a criminal investigation, the
privilege acquires an additional dimension.45 This is because the citizen as privilege holder is
facing the state as a “singular antagonist” and for this reason requires an arsenal of constitutionally
guaranteed rights.46 In the New Zealand Court of Appeal decision in R v Uljee, Richardson J alluded
to privilege in criminal cases as vital in serving the protection of the security of the individual when
pitted against the power of the state.47 An identical dynamic is also very much evident when the
citizen is pitted against the Commissioner, in a tax investigation or dispute or when involved in
litigation proceedings.
The rationale for privilege also takes into account that litigation in respect of both civil and
criminal matters, occurs in the context of an adversarial system. This is predicated on the presence
of an impartial and independent judge who presides over the trial of an action. However, the system
operates on the assumption that also present at the trial will be lawyers for the opposing parties.
The lawyers will be expected to argue quite conflicting perspectives. They will be responsible for
introducing evidence and presenting argument before the judge or judge and jury, which could
involve vigorous confrontation, yet all designed to have the best argument succeed.48 In order
to enable what can at times be quite a confrontational process to take its course, privilege is an
essential element in arming the advocate for participation in the eventual trial of the matter. In
Attorney-General (NT) v Maurice Gibbs CJ opined that without the privilege, no one could safely
consult a legal practitioner and the administration of justice in accordance with the adversarial
system would be greatly impeded or even rendered impossible to operate.49
The rationale for absolute privilege extends to the encouragement it provides to a client to be
full and frank in the disclosure made to counsel to enable the best judgment to be exercised on the
most effective manner in which to present the case at trial or in order to provide the best possible
legal advice which would be in the best interests of the client. As highlighted by Rehnquist J in
the United States Supreme Court decision in Upjohn Co v United States, when commenting on the
purpose of privilege, he noted that it was:50
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bulwark against tyranny and oppression. A similar view was expressed by McEachern CJBC in the Canadian decision,
Hodgkinson v Simms (1988) 55 DLR (4th) 577 (CA) at 581.
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… to encourage full and frank communication between attorneys and their clients … The privilege
recognises that sound legal advice or advocacy serves public ends and that such advice or advocacy
depends upon the lawyer being fully informed by the client.

In Smith v Jones, the Supreme Court of Canada also outlined the justification of privilege specifically
in relation to its encouragement of candour in communications:51
Clients seeking advice must be able to speak freely to their lawyers secure in the knowledge that what
they say will not be divulged without their consent.
…
The privilege is essential if sound legal advice is to be given … Family secrets, company secrets,
personal foibles and indiscretions all must on occasion be revealed to the lawyer by the client. Without
this privilege clients could never be candid and furnish all the relevant information that must be
provided to lawyers if they are to properly advise their clients.

C. The Scope of LPP
Authors such as Zuckerman have argued that its scope is rather wide and ought to be narrowed.52 The
courts have also warned of the need to ensure that privilege is jealously guarded to ensure it operates
within recognised boundaries.53 In the Australian High Court decision in Attorney‑General (NT) v
Maurice Gibbs CJ commented on the reason for confining privilege within strict legal limits.54
It was because of the inherent conflict between the public interest of making available as much
evidence in a particular case and the competing public interest in the administration of justice that
there be proper legal representation of a client’s interests. In the English Court of Appeal decision
in Parry-Jones v Law Society, Dip lock LJ appeared to very narrowly define the scope of LPP, as the
right to withhold admissible evidence from a court, or a tribunal exercising judicial functions.55 It
was this narrow view that has been referred to as the “traditional doctrine of privilege”.56 However,
as the Supreme Court of Canada in Solosky v The Queen has highlighted, this traditional doctrine
has been elevated to a new plane.57 Privilege is no longer regarded merely as a rule of evidence
which acts as a shield to prevent privileged materials being tendered in evidence in a courtroom.58
The courts have been unwilling to so restrict the scope of privilege and have extended its reach well
beyond those narrow constraints.
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Lord Edmund-Davies in the House of Lords decision in Waugh v British Railways Board,
outlined the two limbs of privilege but added that courts had failed to maintain the clear distinction
between the two elements, with the respective elements being:59
(a)

communications between client and legal adviser, and

(b)

communications between the client and third parties made for the purpose of obtaining
information to be submitted by the client’s professional advisors for the purpose of obtaining
advice upon pending or contemplated litigation.

However, 25 years after the decision in Waugh, there was still a difference in judicial opinion as to
what the scope of legal advice privilege was. The House of Lords in Three Rivers District Council
v Bank of England, reaffirmed this two-fold categorisation of LPP.60 Lord Scott of Foscote made
direct reference to the modern case law on LPP, which had divided it into two categories, namely
legal advice privilege and litigation privilege.61 The scope of litigation privilege extended to cover
all documents brought into being for the purposes of litigation. Legal advice privilege on the other
hand extended to cover communications between lawyers and their clients, pursuant to which legal
advice was sought and provided. Each of these two categories need further examination and will
be discussed in turn.
1. Legal advice privilege
The High Court of Australia, has on numerous occasions emphasised that privilege is not in
respect of documents but rather in the communications between lawyer and client, although these
communications may be incorporated or contained in documents. In Commissioner of Australian
Federal Police v Propend Finance Pty Ltd, Kirby J noted how it had been repeatedly emphasised,
that the protection afforded by privilege was in respect of such communications.62 It was not the
documents which attracted privilege, still less the information within them. However, Kirby J
accepted that in practical terms, regarding search warrants, orders of discovery and subpoenas,
proof of past communications would in the ordinary course involve documents. Kirby J also
acknowledged that with advances in information technology, there was a wide range of material
forms that were used in effecting communication. These ranged from photocopies of original
documents to audio/video tapes and computer software. The scope of this particular head of
privilege was disputed in Three Rivers District Council with a division of judicial opinion on
the matter. The specific issue in contention related to the scope of meaning to be attributed to
the phrase, “legal advice”. The facts in Three Rivers, concerned an independent inquiry into
the proper discharge of the statutory duties of the Bank of England (Bank), in relation to the
Bank’s supervisory responsibilities in regard to the Bank of Credit and Commerce International
SA (BCCI). The Bank’s supervisory role was under scrutiny by the inquiry as under the United
Kingdom Banking Act 1979 and 1987, it had a supervisory role in relation to banks and financial
institutions carrying on business in the United Kingdom. The Bank had a team of officials which
prepared and communicated information and instructions to the Bank’s solicitors for the purposes
of presenting the Bank’s case to the inquiry. The Bank’s solicitors gave advice on the preparation
and presentation of the Bank’s evidence to the inquiry. After publication of the inquiry’s report,
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the Bank was sued by respective claimants. As part of the civil action that ensued, discovery was
sought by these claimants in respect of documents that had been brought into existence by officials
of the Bank for the purpose of being passed on to the Bank’s legal advisers. The privileged status
of the communications in these documents was challenged by the claimants as the Bank claimed
it had the right to withhold them on the ground that they were subject to the protection from
disclosure pursuant to legal advice privilege. The issue had been determined by the English Court
of Appeal which had ruled that legal advice privilege extended only to those communications
that had occurred for the purpose of seeking or obtaining advice on the Bank’s legal rights and
obligations. Such privilege did not extend to communications relating to the presentation of the
Bank’s evidence to the inquiry in order to ensure that criticism of it in the inquiry report, would
be minimised. The Bank appealed to the House of Lords, which allowed the appeal. The Bank’s
successful appeal, vividly illustrates the difference in opinion by the courts on the scope of this
important aspect of privilege. The House of Lords held that privilege extended to communications
relating to the presentation of evidence before the inquiry. This was because the inquiry report and
its pronouncements on the Bank’s performance, could well become amenable to judicial review.
In other words the advice in relation to the presentation of evidence before the inquiry, was in
respect of the Bank’s rights, liabilities and obligations in relation to public law matters. It therefore
followed that legal advice privilege could be claimed where the communications related to the
Bank’s performance from a public law perspective.
2. Communications by a third party to a client or the client’s legal adviser
This category of privileged communication has been described as follows:63
Information from third parties, whether oral or documentary, is protected by the claim for professional
privilege, if it was called into existence either; (1) by the lawyer for the purpose of litigation, actual
or contemplated, or (2) by the client for the purpose of submission to the lawyer for the purpose of
litigation actual or contemplated.

Communications incorporated in a document between a third party and the solicitor or client for
the sole purpose of providing information for litigation will also attract privilege.64 It does not
matter who brings the document into existence, merely that it is brought into existence for the
requisite purpose. In Buttes Gas and Oil Co v Hammer Lord Denning observed as follows:65
It is not necessary that they should have come into existence at the instance of the lawyer. It is
sufficient if they have come into existence at the instance of the party himself with the dominant
purpose of being used in the anticipated litigation.

A vexed question concerns communications made but not exclusively in relation to litigation.
The problem faced by the courts has been that of determining how close the connection must be
between the preparation of the document and the anticipation of litigation in order to gain the
protection of LPP.
A majority of the Australian High Court in Grant v Downs, held that privilege must be confined
to documents brought into existence for the sole purpose of submission to legal advisers for advice
63
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or use in legal proceedings.66 Barwick CJ in his dissenting opinion stated the relevant principles
as follows:67
… a document which was produced or brought into existence either with the dominant purpose of
its author, or of the person or authority under whose directions, whether particular or general, it was
produced or brought into existence, or using it or its contents in order to obtain legal advice or to
conduct or aid in the conduct of litigation, at the time of its production in reasonable prospect, should
be privileged and excluded from inspection.

This dissenting view expressed by Barwick CJ has now been fully embraced by the unanimous
decision of the Australian High Court in Esso Australia Resources Ltd v Federal Commissioner of
Taxation.68 Esso Australia Resources Ltd, has now unequivocally established for the purposes of
Australian law, that the test for LPP in the case of documents prepared for the purpose of obtaining
legal advice, is that the documents were prepared for the dominant purpose of seeking legal advice.
The matter was also considered by the House of Lords in Waugh v British Railways Board.69
Here, the report in question was prepared for dual purposes, namely for railway operation and
safety purposes as well as for the purpose of obtaining legal advice in anticipation of litigation.
The first of these purposes had been more immediate than the second, but both had been described
as being of equal rank or weight. The House was persuaded by Barwick CJ’s formulation of the
test in his dissenting opinion in Grant v Downs, which had stated it in terms of a “dominant”
purpose. Lord Wilberforce was persuaded by Lord Denning MR’s formulation in the latter Law
Lord’s dissenting opinion in the Court of Appeal decision in Waugh, that the privilege extended
only to material prepared “wholly or mainly” for the purpose of preparing the board’s case.70
Lord Denning MR’s opinion was considered as being closely in line with the formulation of
Barwick CJ. Lord Edmund-Davies noted the test formulated by Lord Denning MR, that, to be
privileged, material which came into existence had to be “wholly or mainly” for the purpose of
litigation and rejected the term “wholly” for the same reason that his Lordship did not prefer
“solely” as postulated by the Australian High Court majority opinion in Grant v Downs.
Lord Edmund‑Davies accepted that the word “mainly” in the Lord Denning test was closer to what
he regarded as the preferable test, which “lacked the element of clear paramountcy which should
as I think, be the touch stone.”71 The House of Lords unanimously adopted the dominant purpose
test as applicable.
In New Zealand, the Court of Appeal examined the issue in Konia v Morely: Cullen v Attorney
General.72 McCarthy P acknowledged that privilege could be claimed though a purpose giving rise
to privilege was not the only reason for the document being brought into existence. The document’s
submission to a solicitor need not be the dominant or substantial purpose for its existence, but must,
however, be “an appreciable purpose”.73 Richmond and Cooke JJ agreed with the view expressed
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by the President, with Cooke J noting that the purpose needed to be a “sufficiently substantial or
appreciable purpose.”74 “Appreciable purpose” seemed less clear than might otherwise be desired
and the lingering question still appeared to be the alternative expression used by Cooke J. Thus it
was difficult to define what “appreciable purpose” meant and it was not clear how “appreciable”
the purpose had to be and whether it could mean “a sufficiently substantial” purpose. The problem
in New Zealand still remained and was that described by Lord Wilberforce in Waugh, namely
“how close must the connection be between the preparation of the document and the anticipation
of litigation?”75
In Guardian Royal Exchange Assurance of New Zealand v Stuart, the New Zealand Court of
Appeal revisited the question, and in this case the documents in question had been prepared for
mixed purposes.76 The Court was unanimous in ruling that, when litigation was in progress or
reasonably apprehended, a report or other document obtained by a party or his legal adviser should
be privileged from inspection or production in evidence if the dominant purpose of its preparation
was to enable the legal adviser to conduct or advise regarding the litigation. Thus New Zealand has
aligned itself with the decision by the House of Lords in Waugh as well as with the Australian High
Court decision in Esso Australia Resources Ltd.
3. Communication with salaried employee solicitor
Disputes have arisen on whether communications with in-house lawyers will qualify for the
protection afforded by LPP. Banks, insurance companies, accountancy firms, large corporates,
such as multinationals, as well as government departments, such as Inland Revenue, have their
own legal departments, which employ salaried personnel as legal advisers.77 The question has been
whether legal advice to their employers qualifies as privileged communications either because
the advice is not given at arm’s length or that the employee legal adviser was also fulfilling other
non‑legal roles within the employer organisation.78
The nature of such communications and whether they were privileged, was addressed in
the English decision, Alfred Crompton Amusement Machines Ltd v Commissioners of Customs
& Excise (No 2).79 Forbes J in the Queen’s Bench Division held that privilege which protected
communications between a client and professional legal adviser did not extend to communications
with an organisation which had its internal legal advice division or department.80 Forbes J’s
decision was considered by the English Court of Appeal in Crompton Ltd v Customs & Excise
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Commissioners (No 2).81 Lord Denning MR on behalf of the Court,82 addressed the availability of
privilege in the case of salaried legal advisers and concluded that communications by salaried legal
advisers were protected by privilege.83 Lord Denning MR’s reasoning and conclusion was followed
by the European Court of Justice in AMS Europe Ltd v Commission of the European Communities.84
The unanimous decision of the Court of Appeal in Alfred Crompton, has subsequently been
questioned by Vinelott J in the Chancery Division decision in Derby & Co Ltd v Weldon.85 Despite
Vinelott J’s approach, it is worth noting that when Alfred Crompton was appealed to House of
Lords, Lord Cross of Chelsea, in delivering the leading speech, accepted without challenge, the
principle of law that the Court of Appeal had established.86
The issue has also been a contentious one in Australia and was addressed by a full bench of the
High Court of Australia in Waterford v The Commonwealth of Australia.87 However, the High Court
in Waterford adopted a different approach with judges divided on the issue, resulting in the Court’s
inability to speak with one voice on the issue. Mason and Wilson JJ in their joint judgment, saw no
reason to treat legal officers in government employment as not subject to the protections of LPP. In
their view, the proper functioning of the legal system was in fact assisted by the freedom of clients to
consult their legal advisers. Provided that there was in existence, a professional relationship which
enabled the advice to have an independent character, despite an employer-employee relationship,
was sufficient to have the employer client claim privilege in respect of relevant communications.
Brennan J drew a distinction between legal advisers who were government employees and salaried
employees of non-government employers. In Brennan J’s view, the government employed lawyer
had his or her independence protected by the respective Attorneys-General. Further protection of
their independence occurred through laws relating to the public service and in certain cases pursuant
to specific legislation. However, in the case of non‑government employees, solicitors could not
claim privilege, as they were significantly insulated from the sanctions of professional disciplinary
bodies for breach of ethical standards when such breaches were committed in the interests of
the employer. Further, the employment environment sheltered such employee lawyers from the
disciplinary influence of the opinion of their professional peers. Accordingly, only government
employee lawyers could claim privilege and not employee lawyers as a class.
However, Deane and Dawson JJ accepted that privilege could only apply to employee
lawyers subject to qualifications. More recently, the Federal Court of Australia in Seven Network
Ltd v News Ltd considered the issue of privilege in the context of an application for an order of
81
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discovery of 22 documents in respect of which privilege had been claimed.88 The documents had
been prepared by in-house counsel. The Federal Court recognised that merely being employed
as a lawyer did not of itself engender a degree of independence. It was very much dependent on
how the employment of the lawyer was structured and practically allowed to occur. The Court
accepted that in certain cases, employee lawyers could be exclusively involved in advising and
dealing with legal problems. There could also be situations where dealing with law-related matters
may be one only of a range of matters, including commercial matters that an employee lawyer
would be dealing with. The important yardstick against which privilege in respect of employee
lawyers needed to be evaluated, was the existence of an appropriate level of independence. Such
independence needed to be demonstrated in order to ensure that the ambit of privilege was being
used within reasonable limits.
In situations where employee lawyers are engaged in legal as well as non-law-related roles,
this does not of itself disqualify a claim for privilege. A claim for privilege in such cases will be
one of fact and degree involving a balancing exercise to determine the importance of the identified
purpose. It will not suffice to merely label a document as privileged in order to make a successful
claim. The important consideration will be whether the document is in substance privileged with
consideration being given to the content, context, evidence and form of the particular document.
The position in New Zealand regarding in-house counsel in the taxation context was directly in
issue in the High Court decision Miller v Commissioner of Inland Revenue.89 The plaintiffs sought
discovery of numerous reports by the tax department’s in-house lawyers. The reports had been
taken into account by the Commissioner’s senior officers in deciding whether particular statutory
provisions, including those in relation to anti avoidance, were applicable.90 The Commissioner
responded by claiming LPP on the grounds that the relevant reports comprised confidential
communications between a client and the client’s legal adviser for the purpose of giving and
receiving legal advice. Before deciding whether privilege could be claimed, Baragwanath J
acknowledged that the position of in-house practitioners posed some real difficulties.91 He
concluded however, that they could claim privilege provided they were enrolled as a New Zealand
practitioner under the LPA 1982 and held a current practising certificate as required by the Act.92
Provided in-house lawyers were genuinely acting as lawyers and not in some other capacity, such
as a company director or manager, there was no justification for drawing distinctions between
in-house counsel and those lawyers in private practice, for the purposes of being able to claim
privilege. More recently, the issue has arisen in Case Y8.93 Pursuant to an application for discovery,
the taxpayer sought to obtain numerous documents, including a number of legal opinions provided
to the Commissioner by in-house lawyers. Judge Barber followed the New Zealand High Court
decision in Miller v Commissioner of Inland Revenue and held that the in-house Inland Revenue

88

Seven Network Ltd v News Ltd [2005] FCA 142.

89

Miller v Commissioner of Inland Revenue (1997) 18 NZTC 13,001 (HC).

90

The provisions were ss 99, 25(2) and 23 of the Income Tax Act 1976.

91

At 13.017, these being that: “While their privileges and obligations are as already stated they are paid by and are
(usually) subordinate members within an entity whose senior personnel are frequently not legally trained”.

92

This statute has been replaced by the Lawyers and Conveyancers Act 2006.

93

Case Y8 (2007) 23 NZTC 13,076, a decision of New Zealand’s first instance tax court, the Taxation Review Authority.

Waikato Law Review

72

Vol 23

solicitors were giving advice to the Commissioner as his agents, staff or delegates and that such
advice was privileged.94
The position adopted in New Zealand on privilege for advice from in-house lawyers, has
generally also prevailed throughout the common law world. Worth noting is the Canadian decision
in Re Director of Investigation and Research and Shell Canada Ltd, a decision of the Canadian
Federal Court of Appeal, Jackett CJ, in delivering the unanimous judgment of the Court, noted that
privilege applied where the communications were between Shell and its salaried lawyers just as
would have been the case had the communications been between Shell and lawyers from a private
law firm.95 The Supreme Court of Ireland in Geraghty v Minister for Local Government, has also
accepted that privilege can be claimed in respect of legal advice by in-house counsel.96 An identical
approach has also been adopted in the United States in National Labor Relations Board v Sears
Roebuck & Co and US Steel Corp v United States.97

IV. Section 20 of the Tax Administration Act 1994
Having traversed the scope of privilege at common law, the statutory enactment of it in s 20 of the
TAA 1994, warrants some analysis as well as its impact on the common law doctrine of privilege.
20

Privilege for confidential communications between legal practitioners and their clients

(1)

[Privileged matters] Subject to subsections (2) and (3), any information or document shall,
for the purposes of sections 16 to 19, 143(1)(b), 143A(1)(1)(b), 143B(1)(b), and 143F, be
privileged from disclosure, if –
(a)

it is a confidential communication passing between –
(i)

a legal practitioner in the practitioner’s professional capacity and another legal
practitioner in such capacity; or

(ii)

a legal practitioner in the practitioner’s professional capacity and the
practitioner’s client, –
whether made directly or indirectly through an agent of either; and

(b)

it is made or brought into existence for the purpose of obtaining or giving legal advice
or assistance; and

(c)

it is not made or brought into existence for the purpose of committing or furthering the
commission of some illegal or wrongful act.
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(2)

[Trust accounts] Where the information or document consists wholly or partly of, or relates
wholly or partly to, the receipts, payments, income, expenditure, or financial transactions of
a specified person (whether a legal practitioner, the practitioner’s client, or any other person),
it shall not be privileged from disclosure if it is contained in, or comprises the whole or part
of, any book, account, statement, or other record prepared or kept by the legal practitioner in
connection with a trust account of the legal practitioner within the meaning of section 6 of the
Lawyers and Conveyancers Act 2006.

(3)

[Investment receipts] Where the information or document consists wholly or partly of, or
relates wholly or partly to investment receipts (being receipts arising or accruing on or after
1 April 1975 from any money lodged at any time with a legal practitioner for investment) of
any person or persons (whether the legal practitioner, the practitioner’s client or clients, or
any other person or persons), it shall not be privileged from disclosure if it is contained in, or
comprises the whole or part of, any book, account, statement, or other record prepared or kept
by the legal practitioner in connection with a trust account of the legal practitioner within the
meaning of section 6 of the Lawyers and Conveyancers Act 2006.

(4)

[Legal communications] Except as provided in subsection (1), no information or document
shall for the purposes of sections 16 to 19, 143(1)(b), 143A(1)(b), 143B(1)(b), and 143F be
privileged from disclosure on the ground that it is a communication passing between one legal
practitioner and another legal practitioner or between a legal practitioner and the practitioner’s
client.

(5)

[Determination of claim of privilege] Where any person refuses to disclose any information
or document on the ground that it is privileged under this section, the Commissioner or that
person may apply to a District Court Judge for an order determining whether or not the claim
of privilege is valid; and, for the purposes of determining any such application, the District
Court Judge may require the information or document to be produced to the District Court
Judge. An application under this subsection may be made in the course of an inquiry under
section 18 to the District Court Judge who is holding the inquiry.

(6)

[Application of section] Subject to subsection (3), this section shall apply to information, books,
and documents made or brought into existence whether before or after the commencement of
this Act.

(7)

[Definition of “legal practitioner”] In this section, legal practitioner means a barrister
or solicitor of the High Court, and references to a legal practitioner include a firm or an
incorporated law firm (within the meaning of the Lawyers and Conveyancers Act 2006) in
which he or she is, or is held out to be, a partner, director, or shareholder.

A. Relationship of s 20 with the common law doctrine
Section 20 introduces a number of new elements to the ambit of privilege as recognised by the
Common Law. Firstly, s 20(1)(a)(i) allows negotiations between solicitors on behalf of their
respective clients to be privileged for tax purposes, when the parties agree that their communications
are confidential. As may have been apparent in the earlier analysis of the common law doctrine,
there was no head of privilege for communications between a legal practitioner in his or her
professional capacity and another such practitioner in a similar capacity.
Secondly, privilege appears to attach if the first limb of the common law doctrine is satisfied,
this being that the communication was brought into existence in order to provide legal advice.
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The analogy is the type of advice the client sought in R v Uljee.98 There does not appear to be any
reference to the second limb of privilege, namely, communications brought into existence by the
client or third parties for purposes of actual or prospective litigation and for the dominant purpose
of use in such litigation.
A significant question is whether s 20 codifies the law on LPP. Certainly, s 20(1) does appear to
codify some aspects of the existing common law in respect of solicitor-client privilege. In Green v
Housden, Henry commented as follows:99
On its true construction the Act must override the common law provisions as to legal professional
privilege, otherwise section 20(1) is otiose and section 20(4) which extensively negates ordinary
professional privilege would not be given its true effect.

However, it would be difficult to argue that the thrust of s 20 is effectively a codification of the
common law doctrine. As its tenor indicates, there is a fair amount of what common law recognises
which the section does not articulate. Firstly, there is the issue of whether privilege attaches in
respect of copies of documents brought into existence solely for the purpose of obtaining legal
advice even though the original would not have been protected by ordinary privilege. In Watson
v Cammell Laird & Co (Shipbuilders and Engineers) Ltd, solicitors acting for a plaintiff in a
claim for personal injuries refused to disclose copies of hospital case notes which they had made
for the purposes of the action.100 The English Court of Appeal held that the copy documents were
privileged. In R v Board of Inland Revenue, ex parte Goldberg, Watkins LJ held that although an
original document was not privileged, copies of it which had been brought into existence for the
purpose of seeking legal advice were.101 However, in Dubai Bank Ltd v Galandari the original
affidavit was not privileged, but the defendants sought to claim privilege for the photocopies of the
original.102 The claim was rejected. This issue on which there is conflicting common law authority
appears to be one on which s 20 appears to be silent.
Secondly, there is the issue of privilege in respect of communications between clients and foreign
legal advisers. In Great Atlantic Insurance Co v Home Insurance Co and Others, Templeman LJ
held that the whole of the memorandum was privileged as it was a communication between the
plaintiffs and their American attorneys relating to a matter on which the American attorneys had
been instructed to act as legal advisers to the plaintiffs.103 Templeman LJ expressed the further view
that:104
… all communications between solicitor and client where the solicitor is acting as solicitor are
privileged subject to exceptions to prevent fraud and … that the privilege should only be waived
with great caution. This principle applies equally to communications between a client and his foreign
lawyers or attorneys.”

While there is privilege in respect of communications with legal advisers abroad at common law,
s 20 appears not to recognise such advisers due to the specific definition of a “legal practitioner”
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as meaning a barrister or solicitor of the High Court (see s 20(7)). It is not clear if s 20, by not
recognising such privilege, means that such is not recognised for the purposes of this provision. It
is arguable that such privilege still exists although not articulated by s 20, as it could be argued that
s 20 does not purport to represent a code on legal privilege.
Finally, research notes and diary notes which are prepared by a legal adviser for the purposes of
giving legal advice or assistance, but which do not constitute a “communication” passing between
two legal practitioners or between a legal practitioner and his or her client while privileged at
common law, do not appear to be within the terms of s 20. In Macedonia Pty Ltd v Federal
Commissioner of Tax, notes that a taxpayer’s solicitor had made as a result of a conference between
himself and directors of the taxpayer were held to have been privileged.105 These examples of
common law privilege seemingly not articulated by the wording in s 20, appear to suggest that s 20,
is not a complete code on privilege in New Zealand’s taxation law context, but that s 20 continues
to operate alongside the common law doctrine of privilege. In Commissioner of Inland Revenue
v West-Walker,106 the New Zealand Court of Appeal was emphatic that the defence of privilege
remained even if there were express statutory provisions which appeared to make inroads into the
doctrine. If this valuable right that a citizen has, is to be done away with, it would require quite
explicit statutory wording to this effect. The case of solicitor-client privilege has been explicitly
dealt with in s 20 but this does not appear to have been the case, regarding the treatment of litigation
privilege. Litigation privilege, it is submitted, still applies even though s 17 seems to have a wide
compass. It is interesting to note that the wording of s 17 is substantially the same as the provisions
of s 163 of the Land and Income Tax Act 1954, which were in issue in the decision in West-Walker.

V. Exclusions from Privilege under Section 20
Specifically excluded from the rubric of privilege are records kept by a legal practitioner in
connection with a trust account of such practitioner. Also excluded are documents recording the
investment of funds through a solicitor’s trust account. A more substantive exclusion from privilege
is communications for furthering the commission of some illegal or wrongful act. Thus, any
communications designed to break the law, are not privileged. Section 20 to this extent recognises
this long-established exception to the common law doctrine of privilege. However, there is also no
privilege in relation to communications for the commission of a “wrongful act”.
The term “wrongful act” does not appear to be defined. Such an act is significant in the taxation
context, particularly in relation to the Report of the Commissioner of Inquiry into the conduct of
the Inland Revenue Department and the Serious Fraud Office in relation to the transactions referred
to in the wine-box documents, and to the adequacy of the New Zealand tax laws in particular
respects.107 It is worth noting that one of the terms of reference of the Inquiry was whether, having
regard to the kinds of transactions referred to in the papers, any changes to the criminal law or
the tax law should be made, in the opinion of the Commission, “for the purpose of protecting
New Zealand’s income tax base from the effects of fraud, evasion and avoidance”.108
105 Macedonia Pty Ltd v Federal Commissioner of Tax 87 ATC 4565.
106 Commissioner of Inland Revenue v West-Walker, above n 3.
107 The terms of reference for the Inquiry as reproduced by the Court of Appeal in its judgment in Fay Richwhite & Co v
Davison (1995) 17 NZTC 12,012.
108

See terms of reference of Inquiry in Ronald Davidson Wine-Box Inquiry – Commission of Inquiry into Certain
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In response to a call for a Royal Commission of Inquiry:109
… the Commissioner of Inland Revenue and the Director of the Serious Fraud Office had each issued
public statements that there was no evidence of tax evasion, although the Commissioner added that
the documents did show blatant tax avoidance.

Hardie Boys J referred to the public interest in the inquiry from allegations “of tax law abuse by
major New Zealand companies.”110
While it is accepted that privilege will not apply in respect of fraud or evasion, which are
illegal, the question remains in respect of tax avoidance. In Inland Revenue Commissioner v Duke
of Westminster, Lord Tomlin observed that:111
… every man is entitled if he can to order his affairs so that the tax attaching under the appropriate
Acts is less than it otherwise would be.

Thus, tax avoidance is not an illegal act but is the arrangement or ordering of one’s affairs in order
to ensure an optimum tax consequence.
In Craven v White, Lord Oliver alluded to this when commenting that:112
It is this reference to the motive of the taxpayer in engaging in a particular transaction which represents
the significant alteration in approach and which raises immediately the question why the taxpayer’s
motive for an action, otherwise lawful and effective, should lead to its being disregarded … I am at
one with those of your Lordships who find the complicated and stylised antics of the tax avoidance
industry both unedifying and unattractive but I entirely dissent from the proposition that, because
there is present in each of the three appeals … the element of a desire to mitigate or postpone the
taxpayer’s tax burdens, this fact alone demands from your Lordships a predisposition to expand from
the scope of the [fiscal nullity] doctrine.

Thus, tax avoidance may appear “unedifying and unattractive” because of the motives of the
perpetrators, but it should have no effect in deciding the lawfulness of a transaction. However,
it appears that the Inland Revenue Department considers the term “wrongful act” to cover tax
avoidance. A former Deputy Commissioner commented that “information or documents are
privileged from disclosure if they are not made or brought into existence for the purpose of any
illegal or wrongful act, for example, to encourage tax evasion or tax avoidance.”113 It is suggested
that Lord Oliver’s comments in Craven v White, provided a practical reference point for interpreting
the phrase, “wrongful act” in s 20(1)(c). It would have to connote something less than “illegal”
otherwise it would appear to be mere surplusage. On this reasoning then, it would appear to include
civil wrongs, such as a breach of contract, and the narrow form of conspiracy discussed in Crescent
Farm (Sidcup) Sports Ltd, which would not have nullified a claim for privilege at common law.114

109 Fay Richwhite & Co v Davison, above n 113, at 12,015–12,016.
110 At 12,020.
111 Inland Revenue Commissioner v Duke of Westminster [1935] All ER 259 at 267.
112 Craven v White [1988] 2 All ER 495 (HL) at 521 and 527.
113 Adair R, Deputy Commissioner of Inland Revenue “The Commissioner’s Powers to Obtain Information and
Documents: The New Zealand Experience” (paper presented to The New Zealand Society of Accountants Residential
Tax Seminar, 1989) at 12–13.
114 Crescent Farm (Sidcup) Sports Ltd v Sterling Offices Ltd [1972] 1 Ch 553.
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VI. Notice under Section 20
Of critical importance is the question of whether the Commissioner is legally obliged to give
reasonable notice of his access powers or provide reasonable time in which a response may be
tendered to an information request so that a client may claim privilege. The issue is certainly not
academic as it became a very real issue on the facts of Endeavour Productions Ltd v Petersen.115
Here the plaintiffs experienced a “spot audit” in that officers of the Inland Revenue Department
went to the premises occupied by the plaintiffs unannounced on 2 June 1988. It was common
ground that a number of files and documents were removed by departmental officers from the
premises on that day. According to the second defendant, it was:116
… a very common practice adopted by the Department over many years, … its main purpose [being]
to make an unannounced visit to taxpayers to check the existence of material records, which, if
warning was given, may not have been available to the inspector.

The fourth plaintiff said he believed some of the files and their contents would have been privileged
from inspection by the Department as being covered by LPP, had there been an opportunity to
object to the matter. The Department accepted that it could not exclude the possibility that some
legally privileged material may have inadvertently been uplifted.
Yet six months prior to the judgment in Endeavour a Deputy Commissioner stated that:117
It should be noted that advance notice of a visit is not required although this is usually given.
Circumstances may, however, warrant an unannounced visit (i.e. a spot audit) even outside business
hours. An example would be where it is considered records may “disappear” such as payroll records.
Unannounced visits are carried out judicially.

There was no elaboration on what “judiciously” meant and whether or not it included taking
account of legal privilege. However, if the experience in Endeavour is any indication it would
appear that “spot audits” though conducted judicially do not take into account issues of privilege.
The Commissioner’s later policy statement, in respect of access to the audit work papers
maintained by an external auditor in relation to an audit assignment, did not appear to resile from
the practice of conducting a “spot audit” as alluded to.118 However, the statement does appear to
recognise that “the Department accepts that on occasions, particular documents on an audit file
may properly be subject to legal professional privilege (as contemplated by s 20)”. Towards the end
of the statement it is noted that “in appropriate cases, legal professional privilege (as contemplated
by s 20 of the TAA 1994) may apply to some documents or information.”
In the Australian Federal Court decision in Citibank Ltd v Federal Commissioner of Taxation,
decisions determining LPP were left to officers who were competent and experienced, but who did
not necessarily have any legal qualifications, in circumstances where the visit was made by some
37 officers who were instructed to complete the task within a maximum of two hours.119 The Court
expressed the view that this:120
115 Endeavour Productions Ltd v Petersen (1990) 12 NZTC 7132 (HC).
116 At 7134.
117 Adair, above n 114, at 5.
118 Text of the Department’s Policy Statement, Inland Revenue Department Accountants’ Journal (September 1991) at 33.
119 Citibank Ltd v Federal Commissioner of Taxation 88 ATC 4714.
120 At 4733, per Lockhart J.
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… was in fact to pay little more than lip service to the recognition of the possibility of the claim being
made.

Where the Inland Revenue Department decides to arrive unannounced as in Endeavour or “to take
Citibank by surprise” as in Citibank, the taxpayer may resist on grounds of privilege or on grounds
that he or she wants to seek legal advice, while the professional legal advisor may resist on grounds
of privilege.121 In the Federal Court decisions in Citibank, Lockhart J opined as follows:122
In addition the search should in fact have been conducted so that any claim for legal professional
privilege that might be asserted by Citibank or by any of its clients whose documents were on Citibank’s
premises and in whom the primary claim would repose, could be invoked … It was incumbent upon
Mr Booth to establish, when he decided to undertake the search on 15 June, a sufficient mechanism to
enable Citibank to assert a claim for legal professional privilege. This was not done.

If the taxpayer knows that privilege exists, he or she should be able to resist the Commissioner’s
attempts to get access to communications. However, if he or she is unsure about the position
regarding the privilege status of documents but wishes to first seek legal advice and thereby
prevents the revenue officer from inspecting the file, would that act be illegal? In Swan v Scanlon,
Helman J of the District Court of Queensland, held that a temporary denial of access on reasonable
grounds fell short of being an obstruction, as in such cases a short delay for the purpose of enabling
the person from whom access is sought to obtain legal advice would appear generally to be
reasonable.123
In Fischer v Douglas: Ex parte Fischer, it was said that the right to obtain legal advice was a
common law right.124 Should a taxpayer in New Zealand be faced with a need to exercise such a
right in the face of imminent access by a revenue official, it would appear that the taxpayer would
have protection under the BOR Act.
Section 28 of the BOR Act provides that an existing right or freedom shall not be held
abrogated or restricted by reason of its non-inclusion in the BOR Act. There does not appear to be
any inclusion of the right to obtain legal advice. Section 21 provides a right to be secure against
unreasonable search or seizure of his person, property, correspondence or otherwise. The taxpayer
could argue that the unannounced arrival by the revenue official to facilitate a “spot audit” is an
unreasonable search as it abrogates his or her right to obtain legal advice.
However, there needs to be caution in being too reliant on s 21 of the BOR Act in respect of
an information request by the Commissioner pursuant to s 17 of the TAA 1994. The New Zealand
Court of Appeal in its decision in Commissioner of Inland Revenue v New Zealand Stock Exchange;
Commissioner of Inland Revenue v National Bank of New Zealand Ltd expressed its view on this
point as follows:125

121 Citibank Ltd v Federal Commissioner of Taxation, above n 120, at 4730, per Lockhart J; and 20 ATR 292 at 302 per
Bowen CJ and Fisher J (Full Federal Court).
122 At 4733.
123 Swan v Scanlon 13 ATR 420 at 424.
124 Fischer v Douglas: Ex parte Fischer [1978] Qd 27 (QSC).
125 Commissioner of Inland Revenue v New Zealand Stock Exchange; Commissioner of Inland Revenue v National Bank
of New Zealand Ltd [1990] 3 NZLR 333 (CA) at 338.
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… we are unable to regard the confidentiality of the relationships between banker and client and
broker and client as supporting a reading down of the plain language of section 17(1). Sections 13
to 15 impose stringent secrecy obligations and section 20 provides expressly in relation to legal
professional privilege. The statute thus reflects legislative balancing of the public interest affecting
privacy on the one hand and in the ascertaining of liability for tax on the other.

The decision was upheld on appeal to the Privy Council and importantly it was also noted that the
exercise of the powers conferred on the Commissioner pursuant to s 17, was not unreasonable for
the purposes of the New Zealand BOR Act.126 It may be helpful to note that s 5 of the BOR Act
provides that the rights and freedoms in the Bill may be subject “only to such reasonable limits
prescribed by law as can be demonstrably justified in a free and democratic society”.
The giving of notice by the Commissioner has suggested another avenue for asserting privilege.
In Perron Investments Pty Ltd v DFC of T, a question that arose for determination by the Full Federal
Court, was whether notices, requiring production to the Deputy Commissioner of documents which
were prima facie privileged were bad.127 Lockhart J decided that the notices were not bad insofar as
they required the production of documents that might be the subject of privilege. Burchett J agreed
that the notices were not invalidated by their failure to make express the fact that the obligations
imposed by them did not extend to documents the subject of a proper claim of privilege.
Hill J answered the question by referring to Commissioner of Inland Revenue v West-Walker.128
The notice served on the solicitor in this case contained no exclusion from the requirement to
produce on the ground of privilege. It was held that the solicitor was entitled to decline to furnish
the information and produce documents which would be protected in ordinary legal proceedings
by privilege unless his client had previously asserted to his so doing. Hill J’s additional and
illuminating comments were as follows:129
It was never suggested by the Court of Appeal that the notice to the solicitor which sought inter alia
all correspondence relating to certain transactions was itself void whether or not, as was pointed out
by Fair J at p.203, all the documents and information which the solicitor possessed were documents
which he was bound to produce as not being entitled to legal professional privilege. Rather, it was
held that the solicitor was entitled to raise privilege as a defence in answer to proceedings for failure
to comply with the notice.

Thus, Hill J appears to be clearly stating that, while a notice which refers to documents covered
by privilege is not invalid, the avenue of seeking privilege is not to attack an otherwise valid
notice, but to assert the defence of privilege. This reasoning is almost identical to the doctrine
of promissory estoppel which, as is well established, is not a cause of action but a defence. The
reasoning in relation to public interest immunity would be similar in that it is a defence not a cause
of action. Privilege is a shield and not a sword. Thus, if production was sought and a taxpayer
was prosecuted, the claim to privilege which had initially been made to the Commissioner would
need to be maintained by an application to a court or as a defence to proceedings for prosecution.
Alternatively Hill J suggested that:130
126 Commissioner of Inland Revenue v New Zealand Stock Exchange; Commissioner of Inland Revenue v National Bank
of New Zealand Ltd [1992] 3 NZLR 1 (PC).
127 Perron Investments Pty Ltd v DFC of T 89 ATC 5038.
128 Commissioner of Inland Revenue v West-Walker, above n 3.
129 Perron Investments Pty Ltd v DFC of T, above n 128, at 5057.
130 At 5060.
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… it would be open to the recipient of a notice to seek a declaration from a court having jurisdiction
that it was entitled not to produce the document or furnish the information upon the ground of legal
professional privilege.

VII. Judicial and Non-Judicial Attempts in New Zealand
to Emasculate LPP in the Taxation Context
There have been at least five documents, including official reports, that have sought to either
limit the scope of LPP or recommend that it not apply in the taxation context. These attempts
need to be highlighted, in order to emphasise the emergence of a clear attempt to remove this
fundamental right that has long existed for taxpayers. Relatively recently, the Organisational
Review Committee Report titled, Organisational Review of the Inland Revenue Department
had expressed the view that, “…it might be appropriate to reconsider professional privilege in
relation to revenue matters”.131 The rationale for the reconsideration appeared to have been the
growing trend of openness in litigation as alluded to by the Report. This Report was followed three
years later by the Report of the Wine-Box Inquiry.132 The Report to the Treasurer and Minister of
Revenue by a Committee of Experts on Tax Compliance, December 1998, expressed the view that
the ambit of LPP was too wide and made recommendations to limit its scope. The New Zealand
Law Commission in October 2000, issued Report 67 on, “Tax and Privilege”, in which the majority
sought to restrict LPP in s 20 of the TAA 1994, to litigation privilege only.133 The latest attempt to
seek to abolish LPP in the taxation context has been the Government Discussion Document, “Tax
and Privilege: a proposed new structure”, issued in May 2002.
The equivalent of s 20 first appeared in New Zealand in statutory form pursuant to s 16A of
the Inland Revenue Department Act 1958. Its enactment was in response to the New Zealand
Court of Appeal decision in Commissioner of Inland Revenuev West-Walker,134 which held that
the Commissioner’s information gathering powers must be construed as subject to common law
privilege having application to communications between a lawyer and a client. The purpose of s 16A
was to encapsulate in statutory language the principle upheld in West-Walker, while preventing its
application to trust accounts and other financial records.135

VIII.

Conclusion

As noted in the introductory portion of this article, the Commissioner’s powers to seek access,
conduct inspections and searches, make extracts or copies of books and documents, require the

131 Organisational Review Committee Report to the Minister of Revenue (April 1994) at [10.10].
132 Ronald Davidson Wine-Box Inquiry – Commission of Inquiry into Certain Matters relating to Taxation (Department
of Internal Affairs, August 1997).
133 Above at n 131 at [10.10].
134 Commissioner of Inland Revenue v West-Walker, above n 3.
135 This history to the enactment of statutory privilege in the taxation context pursuant to s 16A of the Inland Revenue
Department Act 1952, is explicitly referred to in “Tax and Privilege: a proposed new structure”, a Government
discussion Document issued in May 2002 by the Policy Advice Division of the Inland Revenue Department, ch 2 at 5.
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furnishing of written information and the production of books and documents are indeed formidable.
The latitude of these powers was referred to as follows:136
State tax collections have the legal authority to pursue revenue as tenaciously as the Sheriff of
Nottingham. They have unrestricted access to property and all books and documents which the Tax
Commissioner considers necessary or relevant. And they can demand assistance and answers to
questions even though the information obtained may be incriminating. Failure to comply invokes
hefty penalties.

In the event that the force of the modern state is unleashed through the exercise of the Commissioner’s
powers against a single citizen, the only bulwark of any significance appears to be a claim for
privilege. While privilege is a significant doctrine, it is narrowly defined and its boundaries are not
unambiguous. Privilege has not stopped the Commissioner from acting in contravention of it, to
the detriment of the taxpayer. There is a real danger that, were privilege to be abolished, the wide
powers of investigation currently exercised by the Commissioner, would not only have virtually
free reign but run the risk of being grossly abused as well illustrated by the facts in the Australian
Federal and Full Federal Court decisions in Citibank Ltd v Federal Commissioner of Taxation.137
Instead of seeking to abolish the statutory enactment of the doctrine of privilege, the
Commissioner should demonstrate a willingness to challenge the validity of claims using the
provisions of s 20(5) of the TAA 1994. The level playing field has never existed in the taxation
context, where the contest has inevitably been and continues to remain heavily tilted in favour of
the Commissioner. Were the Commissioner to begin testing the validity to some claims, it could
put on notice, those who per chance, may be abusing the doctrine. This may have the intended
effect, of causing privilege to be used in the way it had always been intended, namely, as a bona
fide protection for taxpayers.

136 Editorial “Tax Taker, Welfare Giver” New Zealand Herald (Auckland, 7 January 1991).
137 Citibank Ltd v Federal Commissioner of Taxation, above n 120.

