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I. ,ඇඍඋඈൽඎർඍංඈඇ

The 2019 issue of Taumauri, the Waikato Law Review, emphasises the foundation objectives 
of Te Piringa Faculty of Law at the University of Waikato: biculturalism, law in context, and 
professionalism. This issue also celebrates the establishment of the Waikato Public Law and Policy 
Research Unit hosted by the Faculty of Law, and the symposium held by the Unit in Wellington 
on 28 November 2018 critically analysing “The Antarctic Treaty System: Past achievements and 
future prospects”.

The Waikato Public Law and Policy Research Unit promotes the widest conception of public 
law and policy, encompassing administrative law, charity law and the regulation of civil society, 
FRQVWLWXWLRQDO�ODZ��FULPLQDO�ODZ�DQG�MXVWLFH��DQG�LQWHUQDWLRQDO�ODZ��,W�ZDV�HVWDEOLVKHG�LQ������WR�¿OO�
a clear gap in the interrogation of these issues in an integrated and holistic way. This issue of the 
Waikato Law Review furthers these aims and objectives.

II. 7ඁൾ�$ඇඍൺඋർඍංർ�7උൾൺඍඒ�6ඒඌඍൾආ�� 
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As part of its focus on public international law, the Unit hosted the symposium on the Antarctic 
Treaty System. The New Zealand Law Foundation, who provided the grant funding to cover the 
accommodation and travel costs for bringing the international speakers to New Zealand, generously 
supported the symposium.

The Antarctic Treaty 1959 has now been in place for over 60 years and is regarded by 
informed commentators as one of the most successful multi-party international treaty systems. The 
symposium was held on the cusp of the 60th anniversary of the Treaty, and provided an opportunity 
to look back and take stock of previous success – and more importantly, an opportunity to assess 
the future prospects for the Treaty system.

New Zealand has played a key role in the Antarctic Treaty system and has had a long 
involvement with Antarctica since accepting the transfer sovereignty over the Ross Dependency 
from the United Kingdom in 1923. The symposium was therefore highly relevant for lawyers, 
policy-makers, regulators, scientists, and academics working on both applied and theoretical 
UHVHDUFK�LQ�UHODWLRQ�WR�WKH�FRQWLQHQW�DQG�1HZ�=HDODQG¶V�LQWHUHVWV�LQ�$QWDUFWLFD��,W�DWWUDFWHG�D�GLYHUVH�
range of attendees from across the Department of Conservation, a former Judge of the International 
&RXUW�RI�-XVWLFH��WKH�0LQLVWU\�IRU�)RUHLJQ�$൵DLUV�DQG�7UDGH��WKH�1HZ�=HDODQG�'HIHQFH�)RUFH��WKH�
2൶FH�RI�WKH�$XGLWRU�*HQHUDO��DQG�DFDGHPLFV�IURP�WKH�8QLYHUVLW\�RI�$XFNODQG��WKH�8QLYHUVLW\�RI�
Southern Denmark, the University of Waikato, and Victoria University of Wellington.

A. The Antarctic Treaty System: Challenges and Opportunities

Marcus Haward from the Institute for Marine and Antarctic Studies at the University of Tasmania 
addressed “The Antarctic Treaty System: Challenges and Opportunities”. He emphasized the key 
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importance of the Antarctic Treaty system in maintaining the peaceful use of the continent and 
underlined that its success could be measured by the way in which the Treaty system has managed 
external and internal pressures by avoiding disputes, addressing challenges (e.g. whaling), and 
by providing a guideline for addressing future issues (e.g. protecting biodiversity in areas beyond 
national jurisdiction (BBNJ) based on techniques derived from the Convention for the Conservation 
of Antarctic Marine Living Resources). Haward also noted the Cold War background to the Treaty 
negotiations and, what he termed, the “elegant simplicity” of Article IV in freezing sovereignty 
disputes and enabling the parties to focus on peace and security. He also drew attention to the 
capability for expansion of the Treaty system into areas such as the protection Albatrosses and 
RWKHU�PLJUDWRU\�VHD�ELUGV�� ,Q� WHUPV�RI�HPHUJLQJ� LVVXHV��+DZDUG� LGHQWL¿HG� WKH�SURWHFWLRQ�RI� WKH�
Southern Ocean under the United Nations Convention on the Law of the Sea (UNCLOS) and the 
negotiation of a new implementing agreement regarding BBNJ, the human impact of tourism, 
ELRORJLFDO�SURVSHFWLQJ��FOLPDWH�FKDQJH��DQG�¿VKLQJ�DV�WKH�NH\�HPHUJLQJ�LVVXHV�WKDW�ZLOO� WHVW� WKH�
strength of the Treaty system. He concluded by stressing that maintaining key norms from the 
Treaty system would require careful work.

B. Why does the Antarctic Matter? Re-imagining the Treaty Regime from a 
European Perspective

Catherine Mackenzie from the University of Cambridge addressed the question “Why does the 
Antarctic matter? Re-imagining the treaty regime from a European perspective”. She approached 
WKLV�³ELJ´�TXHVWLRQ�E\�DVNLQJ�ZKDW�PDNHV�D�WUHDW\�ZRUN�±�GRHV�WKLV�DULVH�EHFDXVH�LW�LV�VSHFL¿F�RU�
common, or does uniqueness matter. Mackenzie found that treaty making is something that runs 
deep in the European conscience (citing the Treaty of Medina 622) and that it is a dynamic and 
ongoing process. She also found that, typically, treaties are focused on the community interest 
in maintaining borders. For example, as a result of the Treaty of Westphalia 1648 Mackenzie 
observed that we know what sovereign states look like, based on territorial claims and cultural 
LQÀXHQFH��,Q�FRQWUDVW��WKH�$QWDUFWLF�7UHDW\�V\VWHP�FKDOOHQJHV�WKHVH�QRWLRQV�E\�IUHH]LQJ�WHUULWRULDO�
claims (Article IV). As a result, she noted that, regime building has not therefore followed, and 
while states retain legislative competence - the traditional state trappings have not emerged. These 
observations led Mackenzie to focus on the mechanics of collective regimes (e.g. the Antarctic 
Treaty system, the Convention on Biological Diversity (CBD), the Ramsar Convention, and the 
World Heritage Convention) based on the concept of the common heritage of mankind. She found 
WKDW� WKH� FRPPRQ� KHULWDJH� RI�PDQNLQG� LV� D� FRQFHSWXDO� QRWLRQ� WKDW� LV� QRW� GH¿QHG� RU� OLPLWHG� E\�
borders. Mackenzie therefore questioned whether collective regimes generally are incapable of 
enforcement based on public choice economics that typically (in her view) produce third-best 
options and the impulse of collective decision-making where compromise is prevalent (e.g. the 
European Union). As a result, she found that there is a fundamental clash between the collective 
nature of the Antarctic Treaty system and the traditional (ideological) approach of state parties.

Mackenzie then examined the attributes of successful treaty regimes. Generally, she found that 
WUHDWLHV�ZLWK�D�VPDOOHU�QXPEHU�RI�SDUWLHV�WHQG�EH�PRUH�H൵HFWLYH��EXW�WKDW�VXFFHVV�FDQ�VRPHWLPH�
be diluted (e.g. CBD) because expectations are lowered to the lowest possible level. She also 
IRXQG�WKDW�WKH�REMHFWLYHV�RI�WUHDW\�PDNLQJ�DUH�LPSRUWDQW��QRWLQJ�+DZDUG¶V�HPSKDVLV�RQ�SHDFH�DQG�
VHFXULW\�LQ�UHODWLRQ�WR�WKH�$QWDUFWLF�7UHDW\�V\VWHP���DQG�WKDW�VRPHWLPHV�UHJLPH�H൵HFWLYHQHVV�FDQ�
VLPSO\�EH�EDVHG�RQ�WKH�IDFW�WKDW�³VRPHWKLQJ�SRVLWLYH´�FDQ�EH�LGHQWL¿HG�LQ�UHODWLRQ�WR�WKH�SDUWLFXODU�
regime by most observers.
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In conclusion, Mackenzie noted a number of critical points when reimagining the Antarctic 
7UHDW\�V\VWHP��QDPHO\��WKDW�SUREOHP�GH¿QLWLRQ��ORRNLQJ�DW�ZKHUH�UHJLPH�IUDFWXUHV�FRXOG�RFFXU�±�
e.g. climate change or mineral exploitation), the time required to conclude treaty negotiations 
(e.g. UNCLOS), the political will to implement multi-lateral environmental agreements, the need 
for capacity building to support developing nations, that there is no single formula that works 
in treaty negotiations, that good results are rarely the product of a single factor, and that where 
problems occur the treaty document itself will generally be the ultimate tool that determines how 
issues are resolved. Finally, in relation to the question of whether uniqueness matters, Mackenzie 
observed that Antarctica (notwithstanding its importance) is merely one of a number of wilderness 
areas that deserve protection, that there is real tension between the precautionary approach and 
evidence based standard setting, that the elephants in the room are minerals (including oil) 
exploration and climate change, that territorial claims would be problematic absent Article IV, and 
that the biggest issue facing Antarctica could arise from establishing a permanent population and 
any resulting pressure for self-determination.

C. 6R�:KDW"�8VLQJ�6FLHQWL¿F�.QRZOHGJH�WR�,QIRUP�$QWDUFWLF�'HFLVLRQ�PDNLQJ

Julia Jabour also from the Institute for Marine and Antarctic Studies at the University of 
7DVPDQLD� SRVHG� WKH� SURYRFDWLYH� TXHVWLRQ� ³6R� ZKDW"� 8VLQJ� VFLHQWL¿F� NQRZOHGJH� WR� LQIRUP�
$QWDUFWLF� GHFLVLRQ�PDNLQJ´��6KH�QRWHG� WKDW� VFLHQWL¿F� UHVHDUFK� HQDEOHV� VWDWHV� WR�EHFRPH�SDUWLHV�
to the Antarctic Treaty system and is a hedge against exclusion. In particular, Jabour observed 
that climate change makes science important due to the impact of climate change on ice, light, 
temperature, salinity, and ecology. This led her to argue strongly for cap and trade schemes to 
limit greenhouse gas emissions, but she noted that such action would require political decisions 
E\�VWDWHV��-DERXU�DOVR�QRWHG�WKH�WUHQG�WRZDUGV�WKH�SROLWLFL]DWLRQ�RI�VFLHQWL¿F�UHVHDUFK�LQ�$QWDUFWLFD��
and questioned whether in practice it supports or informs policy. For example, she noted the review 
by the Commission for the Conservation of Antarctic Marine Living Resources that found that 
VFLHQWL¿F�UHVHDUFK�ZDV�QRW�DOZD\V�IXQQHOHG�WRZDUG�RU�FRQQHFWHG�ZLWK�GHFLVLRQ�PDNLQJ��DQG�PRUH�
recent national trends that require academic research to demonstrate that it will be in the national 
LQWHUHVW�RI� WKH� IXQGLQJ�VWDWH�RU�SURYLGH�QDWLRQDO�EHQH¿WV� WR� WKH� IXQGLQJ�VWDWH��*HQHUDOO\�� -DERXU�
REVHUYHG�WKH�FRQÀLFW�EHWZHHQ�FRQVHUYDWLRQ�DQG�XVH�RI�$QWDUFWLF�UHVRXUFHV�DQG�DUJXHG�WKDW�WKHVH�
considerations should in practice be balanced. She concluded by emphasizing the increasing use 
RI�WHFKQRORJ\�LQ�$QWDUFWLF�VFLHQWL¿F�UHVHDUFK�VXFK�DV�ELRWHOHPHWU\�WDJJLQJ��WKH�XVH�RI�GURQHV�DQG�
satellites for surveillance, and the use of 3D printing and imaging of krill to assist with monitoring. 
2YHUDOO��-DERXU�IRXQG�WKDW�VFLHQWL¿F�UHVHDUFK�LV�D�OHJLWLPDWH�SHDFHIXO�DFWLYLW\�WKDW�SURYLGHV�VWDWH�
FUHGLELOLW\�IRU�SDUWLFLSDWLRQ�LQ�WKH�$QWDUFWLF�7UHDW\�V\VWHP��DQG�WKDW�VFLHQWL¿F�UHVHDUFK�LV�YDOXDEOH�
where it can be translated into decision-making.

'�� Biodiversity in the Antarctic: A Race against Time, but Who Owns What?

Christopher Battershill from the University of Waikato addressed the challenging topic of 
“Biodiversity in the Antarctic: a race against time, but who owns what?” He focused on bio 
prospecting and questions around the ownership of Antarctic bio-resources, and the intellectual 
property rights of indigenous people. In particular, Battershill reported on case studies regarding 
metabolites found in sponges (that can be used to block certain cancers) that revealed questions 
about the sample sizes required for pharmaceutical testing and the need for environmental impact 
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assessment. For example, he noted that small sample sizes can sometimes have a disproportionate 
adverse impact and he argued for a case-by-case approach. This led Battershill to look at legal 
responses outside the Antarctic Treaty system (e.g. Rio Declaration, Nagoya Protocol, and the 
¿QGLQJV�IURP�WKH�:DLWDQJL�7ULEXQDO�5HSRUW��:$,������UHJDUGLQJ�0DRUL�LQWHUHVWV�LQ�SODQW�VSHFLHV�
DQG�WKH�QHHG�WR�UHJXODWH�VFLHQWL¿F�UHVHDUFK�DQG�FRPPHUFLDOL]DWLRQ��DQG�WR�VXJJHVW�WKDW�81&/26�
could be used as a model for providing more detailed regulation of bio-prospecting.

E. 'UDZLQJ�WKH�7KHPHV�7RJHWKHU��$�1HZ�=HDODQG�3HUVSHFWLYH�RQ�$QWDUFWLF�/DZ

Finally, Alberto Costi from Victoria University Wellington provided a thought provoking overview 
“Drawing the themes together, a New Zealand perspective on Antarctic law”, while Amy Laurenson 
IURP�WKH�0LQLVWU\�RI�)RUHLJQ�$൵DLUV�DQG�7UDGH�VSRNH�EULHÀ\�DERXW�KHU�UROH�DV�WKH�1HZ�=HDODQG�
Commissioner under the Convention for the Conservation of Antarctic Marine Living Resources. 
Costi noted (like Haward and Mackenzie) that the Antarctic Treaty system is based on good will 
and cooperation. He then considered what the next challenges for the Treaty system are likely 
WR� EH�� 2YHUDOO�� &RVWL� LGHQWL¿HG� WHQ� ZLGH�UDQJLQJ� LVVXHV�� )LUVW�� HPHUJLQJ� SROLWLFDO� WUHQGV� RYHU�
the next 20 years in terms of the role of China within the Antarctic and the action of Russia in 
testing the law. Second, that there will likely be increased competition for resources as a result of 
bio prospecting. Third, (more positively) that the Sustainable Development Goals may become 
more important for resolving issues. Fourth, that there could be a potential shift in the Antarctic 
Treaty system away from the current focus on peace and security, research, and high standards of 
environmental management. Fifth, future challenges could include growing membership that may 
D൵HFW� WKH�EDODQFH�RI�SRZHU�EHWZHHQ� WKH�RULJLQDO�$QWDUFWLF�7UHDW\�VLJQDWRULHV��DQG� WKH�SRWHQWLDO�
for new members to take a more cynical approach to resource exploitation. Sixth, whether the 
Antarctic Treaty system could cope with future challenges giving its low cost institutional structure 
DQG�ZKHWKHU�FRQVHQVXV�GHFLVLRQ�PDNLQJ�ZRXOG�¿QG�LW�GL൶FXOW�WR�DGGUHVV�KDUG�TXHVWLRQV��GHVFULEHG�
by Costi as “thickening governing issues”) – as a consequence, there is a risk that the Antarctic 
7UHDW\�V\VWHP�PD\�EHFRPH�LQH൵HFWLYH�DEVHQW�PRUH�LQYHVWPHQW��6HYHQWK��WKDW�ZKHQ�YLHZHG�IURP�DQ�
external perspective, New Zealand “punches above its weight” and exhibits a sense of duty to the 
wider international community. Eighth, that regime development is important, and that remaining 
RXWVLGH�WKH�8QLWHG�1DWLRQV�IUDPHZRUN�LV�OLNHO\�WR�EH�EHQH¿FLDO��DQG�WKDW�WKH�ORQJ�WHUP�LQWHUHVWV�RI�
the parties would likely best be served by a pragmatic approach to addressing issues. Ninth, that 
climate change and biodiversity remain key issues. Tenth, that Antarctic research must be used to 
inform decision-making both by regulators and commercial and industrial interests.

The keynote papers by Marcus Haward and Julia Jabour are now disseminated by publication 
in this issue of the Waikato Law Review.

III. ,ඇඍൾඋඇൺඍංඈඇൺඅ�/ൺඐ�6ർඁඈඅൺඋඌඁංඉ

7KLV�LVVXH�RI�WKH�:DLNDWR�/DZ�5HYLHZ�DOVR�UHÀHFWV�WKH�)DFXOW\¶V�UHVHDUFK�LQ�WKH�¿HOG�RI�LQWHUQDWLRQDO�
ODZ� WKDW� IRFXVHV� RQ� DUPHG� FRQÀLFW�� FRQÀLFW� RI� ODZV�� IRUHLJQ� LQYHVWPHQW� ODZ�� KXPDQLWDULDQ�
law, human rights, international criminal law, international environmental law, international 
trade, and law of the sea. For example, the article by Sheikh Mohammad Towhidul Karim and 
George F Tomossy from Macquarrie University on the progressive realisation of the right to health 
draws the important connection between human rights and the environment emphasised by the 
Sustainable Development Goals. While the article by Ashley Murphy from the University of 
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Chester argues persuasively that the climate change emergency should be viewed through a security 
initiative lens to underscore the urgent need for climate change mitigation. The article by Sharifah 
Saeedah Syed Mohamed from the University of Technology MARA emphasises the importance of 
LQWHUQDWLRQDO�WUDGH�DQG�WKH�QHHG�IRU�H൵HFWLYH�FRPPHUFLDO�WHUPV�RI�WUDGH�WR�XQGHUSLQ�D�VXVWDLQDEOH�
global economy, and also provides a neat segue to the article by John Farrar noted below. These 
themes also link into the book review of Human Rights and the Environment: Legality, Dignity and 
Geography (Edward Elgar Publishing, Cheltenham, 2019) by James R May and Erin Daly from 
Widener University.

IV. /ൺඐ�ංඇ�&ඈඇඍൾඑඍ�ൺඇൽ�3උඈൿൾඌඌංඈඇൺඅංඌආ

Finally, the article by Emeritus Professor John Farrar (formerly Dean of Law at the University of 
Waikato) focuses on the career of William Larnach and his role in the commercial and corporate 
ZRUOG�RI���WK�FHQWXU\�1HZ�=HDODQG��7KLV�DUWLFOH�UHÀHFWV�WKH�)DFXOW\¶V�FRPPLWPHQWV�WR�WKH�VWXG\�RI�
ODZ�LQ�FRQWH[W�DQG�SURIHVVLRQDOLVP��DQG�LWV�LQQRYDWLRQ�LQ�EHLQJ�WKH�¿UVW�1HZ�=HDODQG�ODZ�VFKRRO�WR�
teach the Law of Corporate Entities as a compulsory subject in the LLB degree programme.
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