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I. ,ඇඍඋඈൽඎർඍංඈඇ

6FLHQWL¿F�UHVHDUFK�LV�ERWK�D�SULRULW\2�DQG�WKH�µFXUUHQF\�RI�FUHGLELOLW\¶�LQ�WKH�$QWDUFWLF��,W�LV�D�OHJLWLPDWH�
peaceful activity that is part of the object and purpose of the Antarctic Treaty – peace and science.3 
6FLHQWL¿F�HQGHDYRXU�HOHYDWHV�RUGLQDU\�FRQWUDFWLQJ�VWDWHV�WR�FRQVXOWDWLYH��GHFLVLRQ�PDNLQJ��VWDWHV�4 
6WDWHV�XVH�WKH�H[LVWHQFH�RI�WKHLU�VFLHQWL¿F�UHVHDUFK�SURJUDPV�DV�WKH�SDWKZD\�LQWR�$QWDUFWLFD�DQG�
for some, also as a hedge against being excluded from future resource development. Nevertheless, 
PDQ\�VFLHQWL¿F�UHVXOWV�DUH�EHFRPLQJ�LQFUHDVLQJO\�LPSRUWDQW�DQG�XVHIXO�LQ�XQGHUVWDQGLQJ�WRGD\¶V�
changing environmental conditions. The value of Antarctic-derived research should not be 
underestimated. 

(DUO\�$QWDUFWLF� VFLHQWL¿F� UHVHDUFK�ZDV� ODUJHO\� FXULRVLW\�GULYHQ��ZLWK� VFLHQWLVWV� H[SORULQJ� DQ�
unknown continent and its surrounding water for new knowledge. They anticipated novelty because 
of the unusual natural regimes such as ice, light, temperature, salinity and prolonged isolation.

The author of one history of Antarctic science, Gordon Fogg,5�FKRVH�WR�XVH�WKH�ZRUG�µVFLHQFH¶�
in the singular rather than the plural as a way of highlighting the holistic nature of research in and 
about the Antarctic. This holism, he speculated, was partly a product of the necessity for scientists 
IURP�PDQ\�GL൵HUHQW�GLVFLSOLQHV�WR�VKDUH�ORJLVWLFV�DQG�UHVRXUFHV�LQ�SXUVXLW�RI�WKHLU�RZQ�VFLHQWL¿F�
knowledge about the remote, inhospitable south. The closeness this requires is not only physical, 
EXW� LQWHOOHFWXDO� DV� ZHOO�� 7KH� FRQWHPSRUDU\� PHOGLQJ� RI� VFLHQWL¿F� GLVFLSOLQHV�� H�J�� ELRORJLFDO�
oceanography, attests to the importance of deeper and broader understanding of the connectedness 
RI�RXU�ZRUOG��LQ�WKLV�FDVH�KRZ�RFHDQRJUDSKLF�SURFHVVHV�LQÀXHQFH�OLYLQJ�WKLQJV�LQ�HFRV\VWHPV��7KH�
KROLVWLF�RXWORRN��)RJJ�VXJJHVWHG��ZDV�RQH�RI�WKH�GH¿QLQJ�IHDWXUHV�RI�$QWDUFWLF�UHVHDUFK�DQG�QRW�
RQO\�LV� WKLV�UDUH�ZLWKLQ� WKH�FRPSHWLWLYH��GLVFLSOLQH�EDVHG�VFLHQWL¿F�FRPPXQLW\��EXW� LW� LV�DOVR�µRI�
JUHDW�YDOXH�WR�SUHVHQW�GD\�VFLHQFH¶�6

Today, greater knowledge about Antarctica has led to the employment of more technologically 
sophisticated equipment and procedures in the search for new information. This has given 
researchers access to high quality, high value data, and resources of high commercial interest, e.g. 
IRU�SKDUPDFHXWLFDO�DQG�QXWUDFHXWLFDO�FRPSDQLHV¶�SRWHQWLDO�GRZQVWUHDP�GHYHORSPHQW�RI�SURGXFWV�
of high commercial value.

1 Institute for Marine and Antarctic Studies, University of Tasmania, Hobart, Tasmania, Australia. Email:  
julia.jabour@utas.edu.au.

2 Protocol on Environmental Protection to the Antarctic Treaty, 30 ILM 1461 (Madrid Protocol) Article 3.3.
3 Antarctic Treaty, 402 UNTS 71, Articles II and I.
4 Ibid, Article IX.2.
5 Gordon Fogg, A history of Antarctic science (CUP, 1992).
6 Ibid, pp 1–2.
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7RGD\¶V�UHVHDUFK�LV�SURYLGLQJ�HYLGHQFH�RI�WKH�GUDPDWLF��VRPHWLPHV�LUUHYHUVLEOH�FKDQJHV�WKDW�DUH�
occurring in the Antarctic, e.g. record high atmospheric temperatures7 and melting ice contributing 
to sea level rise,8 along with historical evidence of CO2 in the atmosphere and what this means for 
ocean pH and living organisms.9�7KLV�NQRZOHGJH�LV�ERWK�LQWULQVLFDOO\�VFLHQWL¿FDOO\�YDOXDEOH�DQG�RI�
great utility in explaining or predicting global events.10

7KHUH�DUH�WZR�SULQFLSDO�RSSRUWXQLWLHV�WR�IHHG�VFLHQWL¿F�UHVHDUFK�UHVXOWV�LQWR�GHFLVLRQ�PDNLQJ�
bodies within the Antarctic legal regime. First, national Antarctic science programs, in part informed 
E\�WKH�QHHGV�DQG�GLUHFWLRQV�RI�WKH�6FLHQWL¿F�&RPPLWWHH�RQ�$QWDUFWLF�5HVHDUFK��6&$5���IHHG�WKHLU�
UHVHDUFK�UHVXOWV�LQWR�WKHLU�FRXQWU\¶V�GHOHJDWLRQV�WR�&RPPLWWHH�IRU�(QYLURQPHQWDO�3URWHFWLRQ��&(3��
meetings. Each year the CEP meets and discusses the implementation of the Madrid Protocol.11 
7KH�PHHWLQJ¶V�GLVFXVVLRQV�DQG�DQ\�UHFRPPHQGDWLRQV�WKH�3DUWLHV�DJUHH�WR�PDNH�DUH�UHÀHFWHG�LQ�D�
report presented to the annual decision-making body, the Antarctic Treaty Consultative Meeting 
(ATCM). The CEP itself cannot make measures of a legally binding nature; it can only advise. 
6RPHWLPHV� WKDW� DGYLFH� LV� QRW� KHHGHG� DV� FRQWHQWLRXV� LVVXHV�� VXFK� DV� SURYLGLQJ� D� GH¿QLWLRQ� RI�
µELRORJLFDO�SURVSHFWLQJ¶��DUH�SXW�RQ�WKH�EDFN�EXUQHU�IRU�FRQWLQXLQJ�GLVFXVVLRQ�12

Secondly, the national programs conduct research of relevance and present its results to the 
6FLHQWL¿F�&RPPLWWHH�RQ�WKH�&RQVHUYDWLRQ�RI�$QWDUFWLF�0DULQH�/LYLQJ�5HVRXUFHV��6&�&$0/5���$V�
with the CEP, SC-CAMLR meets and discusses the operation of its parent instrument – the CAMLR 
Convention13 – and provides advice and recommendations in its report to the decision-making 
body, the Commission for the Conservation of Antarctic Marine Living Resources (CCAMLR). 
CCAMLR can, and does, make legally binding decisions annually on both environmental protection 
and resource harvesting. It also defers decisions on contentious issues, as the slow adoption of 
marine protected areas illustrates.14

The ATCM and CCAMLR are the only two Antarctic forums where recommendations from 
WKHLU�VFLHQWL¿F�DQG�WHFKQLFDO�RUJDQLVDWLRQV�DUH�GLVFXVVHG�DQG�ZKHUH�PHDVXUHV�±�L�H��QHZ�ODZV�±�FDQ�
EH�PDGH��3UHYLRXVO\��YHU\�OLWWOH�DWWHQWLRQ�ZDV�SDLG�WR�WKH�µTXDOLW\¶�RI�VFLHQWL¿F�UHVHDUFK��EXW�WKLV�LV�
changing, with new guidance issued for the attainment of Consultative Party status. There is also 
LQFUHDVLQJ�VSHFXODWLRQ�DERXW�WKH�SROLWLFLVDWLRQ�RI�VFLHQWL¿F�UHVHDUFK��7KLV�LV�KDUGO\�VXUSULVLQJ�VLQFH�
PRVW�$QWDUFWLF�VFLHQWL¿F�UHVHDUFK�LV�JRYHUQPHQW�IXQGHG�DQG�JRYHUQPHQWV�VRPHWLPHV�ZDQW�QHHG�

7 1DWLRQDO� $HURQDXWLFDO� DQG� 6SDFH� $GPLQLVWUDWLRQ� �1$6$�� µ$QWDUFWLFD� PHOWV� XQGHU� LWV� KRWWHVW� GD\V� RQ� UHFRUG¶�
https://earthobservatory.nasa.gov/images/146322/antarctica-melts-under-its-hottest-days-on-record (accessed 
02 March 2020).

8 &KULV�7XUQH\�HW�DO��µ(DUO\�/DVW�,QWHUJODFLDO�RFHDQ�ZDUPLQJ�GURYH�VXEVWDQWLDO�LFH�PDVV�ORVV�IURP�$QWDUFWLFD¶��31$6, 
2020, DOI: 10.1073/pnas.1902469117.

9 Y Yan et al, ‘Two-million-year-old snapshots of atmospheric gases from Antarctic ice, 1DWXUH 574, 663–666 (2019) 
https://doi.org/10.1038/s41586-019-1692-3; J Gardner et al, ‘Southern Ocean pteropods at risk from ocean warming 
DQG�DFLGL¿FDWLRQ¶��Marine Biology 165, 8 2018, https://doi.org/10.1007/s00227-017-3261-3.

10 (�J��(OHDQRU�)UDMND�:LOOLDPV�HW�DO��µ$WODQWLF�0HULGLRQDO�2YHUWXUQLQJ�&LUFXODWLRQ��2EVHUYHG�7UDQVSRUW�DQG�9DULDELOLW\¶��
Frontiers in Marine Science, 07 June 2019 https://doi.org/10.3389/fmars.2019.00260.

11 Madrid Protocol, Articles 11 and 12.
12 -XOLD�-DERXU��µ%LRORJLFDO�3URVSHFWLQJ��7KH�HWKLFV�RI�H[FOXVLYH�UHZDUG�IURP�$QWDUFWLF�DFWLYLWLHV¶�����Ethics in Science 

and Environmental Politics (2010) 19.
13 Convention on the Conservation of Antarctic Marine Living Resources (CAMLR Convention) 19 ILM 837.
14 'DQLHOOH�6PLWK�DQG�-XOLD�-DERXU��µ03$V�LQ�$%1-��/HVVRQV�IURP�WZR�KLJK�VHDV�UHJLPHV¶��,&(6�-RXUQDO�RI�0DULQH�

Science (2017) https://doi.org/10.1093/icesjms/fsx189.
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UHVHDUFK�UHVXOWV�WKDW�VXSSRUW��UDWKHU�WKDQ�LQIRUP��WKHLU�SROLFLHV��7KLV�SDSHU�EULHÀ\�H[DPLQHV�WKHVH�
issues in an attempt to evaluate how science is used to inform decision-making in the Antarctic.

II. 7ඁൾ�2උංංඇ�ൺඇൽ�9ൺඅංൽංඍඒ�ඈൿ�6ർංൾඇർൾ�3උංඈඋංඍඒ

7KHUH� DUH� D� QXPEHU� RI� VSHFL¿F� UHIHUHQFHV� WR� VFLHQFH� LQ� WKH�$QWDUFWLF� 7UHDW\� DQG� LWV� 0DGULG�
3URWRFRO�WKDW�VXSSRUW�VFLHQWL¿F�UHVHDUFK�DV�D�KLJK�VWDWXV�DFWLYLW\��)LUVW��LQ�WKH�7UHDW\¶V�3UHDPEOH��
the following words appear:

$FNQRZOHGJLQJ� WKH� VXEVWDQWLDO� FRQWULEXWLRQV� WR� VFLHQWL¿F� NQRZOHGJH� UHVXOWLQJ� IURP� LQWHUQDWLRQDO�
FRRSHUDWLRQ�LQ�VFLHQWL¿F�LQYHVWLJDWLRQ�LQ�$QWDUFWLFD�

&RQYLQFHG�WKDW�WKH�HVWDEOLVKPHQW�RI�D�¿UP�IRXQGDWLRQ�IRU�WKH�FRQWLQXDWLRQ�DQG�GHYHORSPHQW�RI�VXFK�
FRRSHUDWLRQ�RQ� WKH�EDVLV�RI� IUHHGRP�RI� VFLHQWL¿F� LQYHVWLJDWLRQ� LQ�$QWDUFWLFD�DV� DSSOLHG�GXULQJ� WKH�
,QWHUQDWLRQDO�*HRSK\VLFDO�<HDU�DFFRUGV�ZLWK�WKH�LQWHUHVWV�RI�VFLHQFH�DQG�WKH�SURJUHVV�RI�DOO�PDQNLQG�«

7KHUH�DUH�GL൵HULQJ�RSLQLRQV�DERXW�WKH�OHJDO�VWDWXV�RI�VWDWHPHQWV�LQ�D�WUHDW\¶V�SUHDPEOH�15 Irrespective 
RI�ZKHWKHU�\RX�FRQVLGHU�SUHDPEXODU�SDUDJUDSKV�DV�PHUHO\�µFHUHPRQLDO¶�RU�µVXEVWDQWLYH¶�LQ�ODZ�16 
let us conclude, as Hulme does, that preamble text does matter in a search for context, and in the 
GHWHUPLQDWLRQ�RI�D�WUHDW\¶V�REMHFW�DQG�SXUSRVH��

In this case it is clear that the 1957–58 IGY played an important role in the creation of the 
conditions for, if not the wording itself, of the Antarctic Treaty. The travaux préparatoires17 provide 
XVHIXO�LQVLJKWV�LQWR�WKH�RULJLQ�DQG�LQWHQWLRQ�RI�WKH�VFLHQWL¿F�REOLJDWLRQV�FRQWDLQHG�ERWK�KHUH�DQG�LQ�
WKH�¿UVW�WKUHH�DUWLFOHV�RI�WKH�$QWDUFWLF�7UHDW\��ZKHUH�WKH�PRVW�VXEVWDQWLYH�HYLGHQFH�LV�IRXQG��

ARTICLE I 

��� 7KH�SUHVHQW�7UHDW\�VKDOO�QRW�SUHYHQW�WKH�XVH�RI�PLOLWDU\�SHUVRQQHO�RU�HTXLSPHQW�IRU�VFLHQWL¿F�
research or for any other peaceful purpose. 

ARTICLE II 

� )UHHGRP�RI�VFLHQWL¿F�LQYHVWLJDWLRQ�LQ�$QWDUFWLFD�DQG�FRRSHUDWLRQ�WRZDUG�WKDW�HQG��DV�DSSOLHG�
during the International Geophysical Year, shall continue, subject to the provisions of the 
present Treaty. 

ARTICLE III

��� ,Q� RUGHU� WR� SURPRWH� LQWHUQDWLRQDO� FRRSHUDWLRQ� LQ� VFLHQWL¿F� LQYHVWLJDWLRQ� LQ� $QWDUFWLFD�� DV�
provided for in Article II of the present Treaty, the Contracting Parties agree that, to the greatest 
extent feasible and practicable: 

�D��� LQIRUPDWLRQ�UHJDUGLQJ�SODQV�IRU�VFLHQWL¿F�SURJUDPV�LQ�$QWDUFWLFD�VKDOO�EH�H[FKDQJHG�WR�
SHUPLW�PD[LPXP�HFRQRP\�DQG�H൶FLHQF\�RI�RSHUDWLRQV��

�E��� VFLHQWL¿F�SHUVRQQHO�VKDOO�EH�H[FKDQJHG�LQ�$QWDUFWLFD�EHWZHHQ�H[SHGLWLRQV�DQG�VWDWLRQV��

�F��� VFLHQWL¿F�REVHUYDWLRQV�DQG�UHVXOWV�IURP�$QWDUFWLFD�VKDOO�EH�H[FKDQJHG�DQG�PDGH�IUHHO\�
available. 

15 0�+XOPH��µ3UHDPEOHV�LQ�7UHDW\�,QWHUSUHWDWLRQ¶������University of Pennsylvania Law Review (2016) 5: 1281–1343s.
16 Ibid, p 1289.
17 Many of these documents are available from the new searchable Antarctic Documents Database, hosted by the Library 

of the University of Tasmania, https://www.utas.edu.au/library/atadd (accessed 20 March 2020).



20 Waikato Law Review Vol 27

2.  In implementing this Article, every encouragement shall be given to the establishment of 
cooperative working relations with those Specialized Agencies of the United Nations and other 
LQWHUQDWLRQDO�RUJDQL]DWLRQV�KDYLQJ�D�VFLHQWL¿F�RU�WHFKQLFDO�LQWHUHVW�LQ�$QWDUFWLFD��

6FLHQWL¿F� UHVHDUFK� LV� FOHDUO\� D� VLJQL¿FDQW� FRPSRQHQW� RI� D� 3DUW\¶V� OHJLWLPDWH� SUHVHQFH� LQ� WKH�
Antarctic, and thus also provides a platform for States wishing to have access to current or future 
UHVRXUFHV��7KLV�LV�DPSOL¿HG�E\�WKH�IDFW�WKDW�WKH�ERQD�¿GHV for being elevated from a contracting to 
a consultative party in the Antarctic Treaty Consultative Meeting is thus:

ARTICLE IX

2. Each Contracting Party which has become a party to the present Treaty by accession under 
Article XIII shall be entitled to appoint representatives to participate in the meetings referred to 
in paragraph 1 of the present Article, during such time as that Contracting Party demonstrates 
LWV�LQWHUHVW�LQ�$QWDUFWLFD�E\�FRQGXFWLQJ�VXEVWDQWLDO�VFLHQWL¿F�UHVHDUFK�DFWLYLW\�WKHUH��VXFK�DV�WKH�
HVWDEOLVKPHQW�RI�D�VFLHQWL¿F�VWDWLRQ�RU�WKH�GHVSDWFK�RI�D�VFLHQWL¿F�H[SHGLWLRQ�

The Madrid Protocol, which is the environmental instrument through which the possible impact 
RI�DOO�DXWKRULVHG�KXPDQ�DFWLYLW\�±�LQFOXGLQJ�VFLHQWL¿F�UHVHDUFK�±�LQ�WKH�$QWDUFWLF�LV�DSSUDLVHG��KDV�
IXUWKHU�PDQGDWHG�WKLV�VWURQJ�VFLHQWL¿F�LPSHUDWLYH��¿UVW��LQ�LWV�3UHDPEOH�

$FNQRZOHGJLQJ� IXUWKHU� WKH�XQLTXH�RSSRUWXQLWLHV�$QWDUFWLFD�R൵HUV� IRU� VFLHQWL¿F�PRQLWRULQJ�RI� DQG�
UHVHDUFK�RQ�SURFHVVHV�RI�JOREDO�DV�ZHOO�DV�UHJLRQDO�LPSRUWDQFH�«�

Then in its second Article on objective and designation: 

The Parties commit themselves to the comprehensive protection of the Antarctic environment and 
dependent and associated ecosystems and hereby designate Antarctica as a natural reserve, devoted 
to peace and science.

To emphasise the point, this is carried over to its third Article on environmental principles:

1.1 The protection of the Antarctic environment and dependent and associated ecosystems and the 
intrinsic value of Antarctica, including its wilderness and aesthetic values and its value as an 
DUHD�IRU�WKH�FRQGXFW�RI�VFLHQWL¿F�UHVHDUFK

«

����� «

�E�� «

�YL�� GHJUDGDWLRQ� RI�� RU� VXEVWDQWLDO� ULVN� WR�� DUHDV� RI� ELRORJLFDO�� VFLHQWL¿F�� KLVWRULF��
DHVWKHWLF�RU�ZLOGHUQHVV�VLJQL¿FDQFH�

(c) activities in the Antarctic Treaty area shall be planned and conducted on the basis of 
LQIRUPDWLRQ� VX൶FLHQW� WR�DOORZ�SULRU� DVVHVVPHQWV�RI�� DQG� LQIRUPHG� MXGJPHQWV�DERXW��
their possible impacts on the Antarctic environment and dependent and associated 
HFRV\VWHPV�DQG�RQ�WKH�YDOXH�RI�$QWDUFWLFD�IRU�WKH�FRQGXFW�RI�VFLHQWL¿F�UHVHDUFK

«

3.3. Activities shall be planned and conducted in the Antarctic Treaty area so as to accord priority 
WR�VFLHQWL¿F�UHVHDUFK�DQG�WR�SUHVHUYH�WKH�YDOXH�RI�$QWDUFWLFD�DV�DQ�DUHD�IRU�WKH�FRQGXFW�RI�VXFK�
research, including research essential to understanding the global environment. 

+RZHYHU��WKHUH�LV�D�PDMRU�OLPLWDWLRQ�RQ�WKLV�SULRULW\�JLYHQ�WR�VFLHQWL¿F�UHVHDUFK�
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����� $FWLYLWLHV�XQGHUWDNHQ�LQ�WKH�$QWDUFWLF�7UHDW\�DUHD�SXUVXDQW�WR�VFLHQWL¿F�UHVHDUFK�SURJUDPPHV��
tourism and all other governmental and non-governmental activities in the Antarctic Treaty 
area for which advance notice is required in accordance with Article VII (5) of the Antarctic 
Treaty, including associated logistic support activities, shall: 

(a)  take place in a manner consistent with the principles in this Article; and 

�E��� EH�PRGL¿HG��VXVSHQGHG�RU�FDQFHOOHG� LI� WKH\�UHVXOW� LQ�RU� WKUHDWHQ� WR�UHVXOW� LQ� LPSDFWV�
upon the Antarctic environment or dependent or associated ecosystems inconsistent 
with those principles.

These extensive references quoted in full add substance to the argument that while the law gives 
FRQVLGHUDEOH�ZHLJKW� WR� VFLHQWL¿F� HQGHDYRXU�� VFLHQWL¿F� UHVHDUFK� VKRXOG� QRW� EH� D� SULRULW\� DW� DQ\�
FRVW�±�SDUWLFXODUO\�HQYLURQPHQWDO��7R�FRPSOLFDWH�PDWWHUV�IXUWKHU��WKHUH�LV�QR�GH¿QLWLRQ�RI�µVFLHQWL¿F�
UHVHDUFK¶� LQ� LQWHUQDWLRQDO� ODZ��HVVHQWLDOO\�DQ\�DFWLYLW\� WKDW�¿WV�ZLWKLQ�D�FDWHJRU\�RI�D�SXUVXLW�RI�
NQRZOHGJH� ZRXOG� EH� DFFHSWDEOH��$V� *RJDUW\� SRLQWHG� RXW�� E\� IDLOLQJ� WR� GH¿QH� ZKDW� VFLHQWL¿F�
research was, or was not, in the Australia v. Japan Whaling Case, the International Court of Justice 
DOVR�µIDLOHG�WR�WDNH�WKH�RSSRUWXQLW\�WR�R൵HU�D�FOHDU�GHWHUPLQDWLRQ�WR�VWDWHV�RQ�WKHLU�OHJDO±VFLHQWL¿F�
REOLJDWLRQV�ZLWKLQ�LQWHUQDWLRQDO�ODZ¶�18

,Q� WKH�$QWDUFWLF�FRQWH[W��QRW�RQO\� LV� UHVHDUFK�QRW�GH¿QHG��EXW�DOVR� WKHUH�KDV�EHHQ�YHU\� OLWWOH�
DWWHQWLRQ�SDLG�WR�WKH�TXDOLW\�RI�VFLHQWL¿F�UHVHDUFK��SURYLGLQJ�LW�LV�FDUULHG�RXW�LQ�D�PDQQHU�FRQVLVWHQW�
with the laws of peace, collaboration and environmental evaluation. However, recent discussions 
in the ATCM have begun to address this shortcoming. 

III. �,ൽൾඇඍංൿංർൺඍංඈඇ�ൺඇൽ�2උൺඇංඌൺඍංඈඇ�ඈൿ�6ർංൾඇඍංൿංർ�5ൾඊඎංඋൾආൾඇඍඌ�

7KH�LGHQWL¿FDWLRQ�DQG�RUJDQLVDWLRQ�RI�PDQ\�RI�WKH�$QWDUFWLF�VFLHQWL¿F�UHVHDUFK�UHTXLUHPHQWV�DUH�
FRQGXFWHG�E\�WZR�NH\�$QWDUFWLF�ERGLHV�±�WKH�6FLHQWL¿F�&RPPLWWHH�RQ�$QWDUFWLF�5HVHDUFK��6&$5��
DQG�WKH�&RXQFLO�RI�0DQDJHUV�RI�1DWLRQDO�$QWDUFWLF�3URJUDPPHV��&201$3���:KLOH�YHU\�GL൵HUHQW�
bodies, together they play crucial yet understated roles in protecting Antarctica.

A. SCAR

7KH�6FLHQWL¿F�&RPPLWWHH�RQ�$QWDUFWLF�5HVHDUFK��6&$5���HVWDEOLVKHG�LQ�������LV�DQ�LQWHUQDWLRQDO�
non-governmental organisation (NGO) outside the Antarctic Treaty System, that is a member of 
the International Council for Science. It is the body with carriage of the organisation of Antarctic 
VFLHQWL¿F�UHVHDUFK�19

6&$5¶V� PDQGDWH� LV� µWKH� LQLWLDWLRQ�� SURPRWLRQ� DQG� FR�RUGLQDWLRQ� RI� VFLHQWL¿F� UHVHDUFK� LQ�
$QWDUFWLFD¶�20� 6&$5� DOVR� SURYLGHV� LQWHUQDWLRQDO�� LQGHSHQGHQW� VFLHQWL¿F� DGYLFH� WR� WKH�$QWDUFWLF�
Treaty System and other bodies. SCAR members are usually but not always Antarctic Treaty 
Contracting Parties, e.g. the Islamic Republic of Iran is an Associate Member of SCAR, though 
not a Party to the Antarctic Treaty.

18 Brendan Gogarty, ‘Conceptions and (Mis)conceptions of Science in International Treaties; the ICJ Whaling Case in 
&RQWH[W¶��7KH�<HDUERRN�RI�3RODU�/DZ�9,, (2015) 607–622, 607.

19 6FLHQWL¿F�&RPPLWWHH�RQ�$QWDUFWLF�5HVHDUFK��KWWSV���ZZZ�VFDU�RUJ���DFFHVVHG����0DUFK�������
20 Ibid, What is SCAR?, https://www.scar.org/about-us/scar-overview/ (accessed 18 March 2020).
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$FFRUGLQJ� WR� 6&$5¶V� 6WUDWHJLF� 3ODQ� ����±���� LWV� YLVLRQ� LV� WR� EH� DQ� µHQJDJHG�� DFWLYH��
IRUZDUG�ORRNLQJ� RUJDQL]DWLRQ� WKDW� SURPRWHV�� IDFLOLWDWHV�� DQG� GHOLYHUV� VFLHQWL¿F� H[FHOOHQFH� DQG�
HYLGHQFH�EDVHG�SROLF\�DGYLFH�RQ�JOREDOO\�VLJQL¿FDQW�LVVXHV�WKDW�DUH�UHOHYDQW�WR�$QWDUFWLFD¶�21 The 
WDVN�RI�WKH�GHOLYHU\�RI�µSROLF\�DGYLFH¶�LV�LQWHUHVWLQJ��VLQFH�LW�ZRXOG�VHHP�WKDW�DGYLVLQJ�RQ�SROLF\�
would be outside the remit of scientists. However, the relatively new inclusion of policy research, 
with the convening of an Expert Group on Social Sciences and Humanities in 2014, is likely to 
give this task more standing.

6&$5¶V� REMHFWLYHV�� WKHUHIRUH�� DUH� WR� DPSOLI\� LWV� OHDGHUVKLS� LQ�$QWDUFWLF� UHVHDUFK� E\� IXUWKHU�
strengthening and expanding high-quality collaborative and visionary Antarctic research and to 
R൵HU�LQGHSHQGHQW�VFLHQWL¿F�DGYLFH�WR�$7&0V�DQG�RWKHU�ERGLHV�GHDOLQJ�ZLWK�$QWDUFWLF�DQG�6RXWKHUQ�
Ocean matters. SCAR is able to enhance and grow research capacity in its member countries 
and enhance public awareness and understanding of Antarctic issues through communication of 
research results. An important job is to facilitate unrestricted and free access to Antarctic research 
data. It routinely submits Working, Information and Background Papers to the ATCM and the CEP; 
in 2019, SCAR submitted a total of 23 papers to these Antarctic meetings.

B. &201$3�

The Council of Managers of National Antarctic Programs (COMNAP) is the body charged with 
the practical day-to-day management of the logistics of operating in the Antarctic.22 Established 
in 1988, COMNAP is an intergovernmental organisation within the Antarctic Treaty System. Its 
PHPEHUVKLS�FRPSULVHV�WKH�QDWLRQDO�R൶FLDOV�UHVSRQVLEOH�IRU�SODQQLQJ��FRQGXFWLQJ�DQG�PDQDJLQJ�
support for science on behalf of their respective governments – all Consultative Parties to the 
Antarctic Treaty.

&201$3¶V�UROH�LV�WR�µGHYHORS�DQG�SURPRWH�EHVW�SUDFWLFH�LQ�PDQDJLQJ�WKH�VXSSRUW�RI�VFLHQWL¿F�
UHVHDUFK�LQ�$QWDUFWLFD¶�23 To achieve this it serves as a forum for developing best practices; facilitates 
and promotes international partnerships (e.g., between states with Southern Ocean search and 
rescue responsibility); provides opportunities and systems for information exchange (primarily via 
its website); and provides the Antarctic Treaty System with objective and practical, technical and 
QRQ�SROLWLFDO�DGYLFH�GUDZQ�IURP�WKH�1DWLRQDO�$QWDUFWLF�3URJUDPV¶�SRRO�RI�H[SHUWLVH��8QOLNH�6&$5��
&201$3�GRHV�QRW�VXJJHVW�WKDW�LW�SURYLGHV�µSROLF\�DGYLFH¶�

But like SCAR, COMNAP does have expert groups. Theirs are air operations, environmental 
protection, safety, marine platforms, advancing critical technologies, joint expert group on human 
biology and medicine, science facilitation, and education, outreach and training. Some of its 
strategic programs include the Antarctic Flight Information Manual, and the new Asset Tracking 
System (for recording the positions of vessels). Only some of the information from these expert 
groups is publicly available.

21 Ibid, Strategic Plan 2017–2022, https://www.scar.org/strategic-plans/774-2017-strategic-plan/ (accessed 18 March 
2020).

22 Council of Managers of National Antarctic Programs, About COMNAP, https://www.comnap.aq/ (accessed 19 March 
2020).

23 Ibid.
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COMNAP also maintains a Station Catalogue, which has information critical for response 
to emergencies because it describes the facilities that are available at each station, and the 
characteristics of that place that give good situational awareness in such times.24

&201$3�KDV�EHHQ�DEOH� WR� LQÀXHQFH� WKH�$7&0�LQ�D�QXPEHU�RI�ZD\V�� LQFOXGLQJ� LQGLFDWLQJ�
EHVW�SUDFWLFH��H�J��IXHO�KDQGOLQJ��ÀLJKW�LQIRUPDWLRQ���HVWDEOLVKLQJ�LQWHUQDWLRQDO�SDUWQHUVKLSV��DOO�WKH�
managers of national Antarctic programs routinely meet to discuss common issues and to provide 
advice to ATCMs), exchanging information (COMNAP submitted a total of seven papers to the 
ATCM in 2019), and providing non-political advice (especially regarding practical matters such as 
safety, mapping and the like).

The kinds of information and advice that both SCAR and COMNAP feed into the ATCM 
DQG�&&$0/5�LV�H[SHUW��EXW�ZKHWKHU�RU�QRW�WKLV�LV�KHHGHG�LV�LQÀXHQFHG�E\�WKH�GHFLVLRQ�PDNHUV�
WKHPVHOYHV��ZKR�DUH�DOVR�WKRVH�WKDW�FRQGXFW�WKH�PDMRULW\�RI�VFLHQWL¿F�UHVHDUFK�SURMHFWV�LQ�DQG�DERXW�
the Antarctic.

IV. 4ඎൾඌඍංඈඇඌ�ඈൿ�4ඎൺඅංඍඒ

6FLHQFH�LV�WKH�FXUUHQF\�RI�FUHGLELOLW\�LQ�$QWDUFWLFD��DQG�VRPH�VFLHQWL¿F�UHVHDUFK�LV�FOHDUO\�RI�KLJK�
value, as the earlier examples illustrate. But some is mildly specious, or even of no value at all. 
The latter does not go unnoticed. For example, a 2014–15 Antarctic Peninsula inspection by a 
joint team from the UK and Czech Republic reported to the 38th ATCM that it found some base 
RFFXSDQWV�ZHUH�RQO\�FRQGXFWLQJ�URXWLQH��RU�QR��VFLHQWL¿F�UHVHDUFK��HYLGHQFHG�E\�ODFN�RI�VFLHQWL¿F�
laboratories and equipment.25 In the most diplomatic terms, the inspectors recommended that, inter 
alia: 

National Antarctic Programmes should ensure they use an appropriate system of expert peer review 
to ensure the science undertaken in Antarctica is of the highest quality and importance, and that its 
impact can be established.26

At the 39th ATCM in 2016, Venezuela – a Contracting Party – was unsuccessful in its bid to 
become a Consultative Party.27 This lead to the convening of an Intersessional Contact Group 
(ICG) by the ATCM to review the criteria for Consultative Party status.28 It is unusual for an 
application for Consultative Party status to be rejected. If an application had been received that 
was unlikely to be successful, the in camera Heads of Delegation meeting that occurs just prior to 
WKH�R൶FLDO�RSHQLQJ�RI�WKH�$7&0�ZRXOG�GHFLGH�WR�UHMHFW�WKH�PDWWHU�HYHQ�EHLQJ�SXW�RQ�WKH�DJHQGD��
+RZHYHU��WUDFNLQJ�WKLV�WKURXJK�SXEOLFO\�DYDLODEOH�R൶FLDO�¿QDO�UHSRUWV�LV�LPSRVVLEOH�EHFDXVH�WKHUH�
is no record of the meeting.

24 &201$3��$QWDUFWLF�6WDWLRQ�&DWDORJXH��KWWSV���ZZZ�FRPQDS�DT�ZS�FRQWHQW�XSORDGV���������&201$3B$QWDUFWLFB
6WDWLRQB&DWDORJXH�SGI��DFFHVVHG����0DUFK�������

25 Governments of United Kingdom and Czech Republic, ‘General Recommendations from the Joint Inspections 
undertaken by the United Kingdom and the Czech Republic under Article VII of the Antarctic Treaty and Article 14 of 
WKH�(QYLURQPHQWDO�3URWRFRO¶��:RUNLQJ�3DSHU�:3����UHY���WR�$7&0�;;;9,,,��%XOJDULD�������

26 Ibid, p5.
27 Antarctic Treaty Secretariat, Final Report of ATCM XXXIX, Santiago, Chile, 2016, paras 92–98.
28 Ibid.
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In a similar vein, in the second performance review of CCAMLR in 2017, the following was 
noted:

A working mechanism is needed to better coordinate the research activities among Members in 
terms of both the focus of research and the temporal–spatial scales to maximise the delivery of such 
FROODERUDWLYH�H൵RUWV�WR�VXSSRUW�WKH�ZRUN�RI�WKH�&RPPLVVLRQ�29

These comments and decisions point to suspicion that a low level of unease was brewing within 
WKH� $QWDUFWLF� UHJLPH� UHJDUGLQJ� WKH� FRQGXFW� DQG� FRRUGLQDWLRQ� RI� VFLHQWL¿F� UHVHDUFK� DQG� WKH�
FRUUHVSRQGLQJ�LPSHUDWLYH�WR�KDYH�XQGHUWDNHQ�µVXEVWDQWLDO�VFLHQWL¿F�UHVHDUFK�DFWLYLW\¶�LQ�RUGHU�WR�EH�
granted ATCM decision-making status. 

The 2016 ICG was coordinated by Chile, New Zealand and Uruguay and a report was prepared 
for and presented to ATCM XL in Beijing in 2017.

A. Consultative Party Status Review 

At that 2017 ATCM, the report of the ICG on Criteria for Consultative Status was discussed.30 It is 
important to note that while the ICG drew up a set of recommended guidelines to assist prospective 
states in preparing an application, as well as those Consultative Parties assessing applications, the 
Parties noted that ‘the proposed guidelines did not attempt to generate new requirements for Treaty 
3DUW\�>VLF@�UHTXHVWLQJ�&RQVXOWDWLYH�6WDWXV¶�31 This is interesting because it begs the question: Why 
review the criteria if the recommendations do not generate a new interpretation of Article IX?

Nevertheless, the ATCM did adopt the guidelines recommended by the ICG. They include 
requirements to demonstrate quality and collaboration:

• OLVW�SXEOLFDWLRQV�UHODWHG�WR�$QWDUFWLFD��LQFOXGLQJ�ERWK�DUWLFOHV�LQ�SHHU�UHYLHZHG�VFLHQWL¿F�MRXUQDOV�
as well as papers to international bodies; 

• OLVW�SXEOLFDWLRQV�ZLWK�FR�DXWKRUV�IURP�GL൵HUHQW�FRXQWULHV��

• detail citations of relevant papers that scored well in a science citation index; 

• detail data you contributed with emphasis on data cited in publications that score well in a science 
FLWDWLRQ�LQGH[�DQG�RQ�GDWD�FRQWULEXWHG�WR�$QWDUFWLF�VFLHQWL¿F�SURJUDPPHV�DQG�GDWDEDVHV��

• FUHDWH�GDWD�VHWV�WKDW�DUH�DFFHVVLEOH�WR�WKH�VFLHQWL¿F�FRPPXQLW\��DQG�RU�

• give examples of research prizes or formal recognition of accomplishments.32

%HFDXVH�WKH�DGRSWLRQ�ZDV�H൵HFWHG�WKURXJK�D�'HFLVLRQ��QRQH�RI�WKHVH�UHFRPPHQGHG�JXLGHOLQHV�DUH�
legally binding.

)RU�WKH�¿UVW�WLPH�LQ�WKH����\HDU�KLVWRU\�RI�WKH�$QWDUFWLF�7UHDW\��EHQFKPDUNV�RI�µTXDOLW\¶�KDYH�EHHQ�
DSSOLHG�WR�$QWDUFWLF�VFLHQWL¿F�UHVHDUFK��7KH�DSSOLFDWLRQ�LV�OLPLWHG�WR�&RQWUDFWLQJ�3DUWLHV�ZLVKLQJ�WR�

29 CCAMLR, 2nd Performance Review 2017, https://www.ccamlr.org/en/organisation/second-ccamlr-performance-
review, para 37.v (accessed 27 March 2020).

30 Governments of Uruguay, Chile and New Zealand, ‘Report of the Intersessional Contact Group (ICG) on Criteria for 
&RQVXOWDWLYH�6WDWXV¶��:RUNLQJ�3DSHU�:3���WR�$7&0�;/��%HLMLQJ��&KLQD��VHH�DOVR�)LQDO�5HSRUW�DW�SDUDV���±���

31 Final Report, ATCM XL, para 92.
32 $QWDUFWLF�7UHDW\�6HFUHWDULDW��µ*XLGHOLQHV�RQ�WKH�SURFHGXUH�WR�EH�IROORZHG�ZLWK�UHVSHFW�WR�&RQVXOWDWLYH�3DUW\�VWDWXV¶��

ATCM XL, Decision 2/2017, https://ats.aq/devAS/Meetings/Measure/653 (accessed 29 March 2020).
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HOHYDWH�WKHPVHOYHV�WR�GHFLVLRQ�PDNHUV��EXW�VWLOO��DVNLQJ�µVR�ZKDW�LV�\RXU�VFLHQFH�FRQWULEXWLQJ"¶�LV�D�
major policy deviation for the actors in the Antarctic Treaty system.

V. ,ඌ�$ඇඍൺඋർඍංർ�6ർංൾඇඍංൿංർ�5ൾඌൾൺඋർඁ�3ඈඅංඍංർංඌൾൽ"

3ROLWLFLVDWLRQ�RI�VFLHQWL¿F�UHVHDUFK�LV�PRUH�FRPPRQ�WKDW�ZH�ZRXOG�OLNH�WR�LPDJLQH��7KH�FOHDUHVW�
indication of this is the way in which climate science is pitted against government policies, ironically 
whilst also acknowledging that climate problems ultimately require political solutions. Contentious 
$7&0�LVVXHV�WKDW�PLJKW�EH�SROLWLFLVHG�LQ�WKH�GHFLVLRQ�PDNLQJ�IRUXP��GHVSLWH�WKH�EHVW�VFLHQWL¿F�
evidence available, concern, e.g. human impact. The Madrid Protocol compels ATCPs to heed ‘the 
EHVW� VFLHQWL¿F� DQG� WHFKQLFDO� DGYLFH� DYDLODEOH¶� LQ� LPSOHPHQWLQJ� WKHLU� HQYLURQPHQWDO�SULQFLSOHV�33 
Further, the ATCM is required to ‘review the work of the Committee [CEP] and shall draw fully 
XSRQ�LWV�DGYLFH�DQG�UHFRPPHQGDWLRQV¶�34 But the CEP is only advisory and ATCM can, and does, 
defer discussion on contentious topics raised by the CEP. Some of these topics have included the 
GH¿QLWLRQ�RI�µELRORJLFDO�SURVSHFWLQJ¶��VWULFW�UHJXODWLRQ�RI�WRXULVW�DQG�QRQ�JRYHUQPHQWDO�DFWLYLWLHV��
and the inability of the CEP to recommend the rejection of environmental impact assessments of 
projects that could potentially cause serious environmental harm.

The CAMLR Convention can be interpreted to have dual objectives: those of conservation and 
rational use. But while some Commission Members see these as needing to be equally balanced, 
others do not. The case of the negotiation and adoption of marine protected areas highlights the 
SUREOHPV� WKLV� GLFKRWRP\� UDLVHG� DW� WKH� WLPH�� DQG� ZLOO� FRQWLQXH� WR� EOLJKW� &&$0/5¶V� IXWXUH�35 
7KHUHIRUH�� HYHQ� WKRXJK�&&$0/5�KDV� VSHFL¿FDOO\� DGRSWHG� LQWR� SUDFWLFH� WKH� OHJDO� UHTXLUHPHQW�
WR� DFFHSW� WKH� EHVW� VFLHQWL¿F� HYLGHQFH� DYDLODEOH�36 this has been politicised in instances where 
conservation is unequally opposed to rational use.

VI. (ඇඏංඋඈඇආൾඇඍൺඅ�,ආඉൺർඍ�ඈൿ�6ർංൾඇඍංൿංർ�5ൾඌൾൺඋർඁ�ൺඇൽ�/ඈංඌඍංർඌ

$�VLPLODU�DQDORJ\�WR�&&$0/5¶V�03$V�H[LVWV�ZLWK�WKH�DSSOLFDWLRQ�RI�WKH�0DGULG�3URWRFRO��7KH�
Protocol urges sharing of facilities, cooperation in the planning and conduct of activities, with 
plans to be best environmental practice, and the like.37 Yet there weaknesses, such as a seeming 
lack of commitment by national operators to these ideals, a lack of legal obligation/remedy, and 
perhaps the main shortcoming – no veto over state activity that is more or less compliant, because 
of the ambiguous and subjective nature of the language used in the environmental evaluation 
UHTXLUHPHQWV��DQG�WKH�ODFN�RI�D�OHJDO�PHFKDQLVP�WR�H൵HFW�D�YHWR�

Parties that submit environmental evaluations clearly indicating environmental risk can be 
DVNHG�E\�WKH�$7&0�WR�FRQVLGHU�PRGL¿FDWLRQV��DOWHUQDWLYHV��RU�HYHQ�VXVSHQVLRQ��,W�FDQ�EH�D�OHQJWK\�
process to deal with these kinds of considerations.38 Sometimes, environmental evaluations will 

33 Madrid Protocol, Article 10.1.
34 Ibid, Article 10.2.
35 Smith and Jabour, note 13.
36 CAMLR Convention, Article IX.1 (f).
37 Madrid Protocol, Article 3.
38 For example, the joint Russian/US/French sub-glacial Lake Vostok drilling program and the entire attendant 

environmental reporting that went with it, took more than a decade to complete.
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conclude that while an activity might very well cause a major impact, the value of the activity 
�HLWKHU�VFLHQWL¿F�UHVHDUFK�LWVHOI��DV�LQ�WKH�/DNH�9RVWRN�GULOOLQJ�SURMHFW��RU�RQH�LQ�VXSSRUW�WKHUHRI��
such as the Mario Zucchelli runway) will outweigh the risks to the environment.39 Because no veto 
exists, these activities can proceed.

This was recognised by the CEP in a Working Paper submitted by the United Kingdom, 
Australia, Belgium, New Zealand and Norway in 2017 relating to policy issues that arose in an 
intersessional examination of EIA guidelines.40 Some matters were thought to require considerably 
more thought and discussion, and this veto potential was one of them.

In 2017 the CEP, which cannot make legally binding measures itself, asked the ATCM for 
advice on, inter alia:

WKH�H[WHQW� WR�ZKLFK� WKH�&(3�VKRXOG�EHJLQ�ZRUN�RQ«FUHDWLQJ�DQ�DSSURSULDWH�DQG�H൵HFWLYH�PHWKRG�
within the Antarctic Treaty System of preventing an environmentally-damaging project proceeding.41

When this was raised in the ATCM, responses from the parties included:

some caution may need to be applied to consideration of a mechanism for preventing activities

«

reviews of CEEs by external organisations may not be desirable.42

Unsurprisingly, consensus was not achieved on how (or even if) to allow the CEP to proceed 
EHFDXVH�RI�WKH�GL൶FXOWLHV�DQG�VHQVLWLYLWLHV�RI�FUHDWLQJ�D�OHJDOO\�ELQGLQJ�(,$�YHWR��'LVFXVVLRQ�ZDV�
FRQFOXGHG�ZLWK�WKH�IROORZLQJ�VWDWHPHQW�µ«�look forward to further discussions on the matter.¶43 
However, no further discussions have been recorded at subsequent ATCMs. This can partially be 
explained by the short extraordinary meeting held in Argentina the following year (2018) when 
Ecuador was unable to host, and in the Czech Republic in 2019, when the ATCM/CEP dealt with 
the backlog of work from the previous year. Rather, the matter of CEP policy considerations 
generally, including this particularly sensitive topic of veto, has been placed as an item on the 
ATCM Multi-year Strategic Work Plan.44�7KLV�ZRUN�SODQ�KDV�QR�GH¿QLWH�WLPHIUDPH�DWWDFKHG�WR�WKDW�
task.

39 )RU�H[DPSOH��WKH�FRQFOXVLRQ�RI�WKH�,WDOLDQ�$QWDUFWLF�3URJUDP¶V�&((�ZDV�WKDW�µ7KH�UHVXOW�RI�&((�VXJJHVWV�WKDW�WKH�
EHQH¿WV�WKDW�ZLOO�EH�REWDLQHG�IURP�WKH�SHUPDQHQW�UXQZD\�ZLOO�JURVVO\�RXWZHLJK�WKH�³PRUH�WKDQ�D�PLQRU�RU�WUDQVLWRU\´�
LPSDFWV� RI� WKH� UXQZD\� RQ� WKH� HQYLURQPHQWDO� DQG� RQ� WKH� HFRV\VWHP�¶� *RYHUQPHQW� RI� ,WDO\�� )LQDO� &RPSUHKHQVLYH�
Environmental Evaluation Proposed construction and operation of a gravel runway in the area of Mario Zucchelli 
Station, Terra Nova Bay, Victoria Land, Antarctica, Information Paper IP070 to ATCM XL, Beijing, China, 2017, 
https://ats.aq/devAS/Meetings/DocDatabase?lang=e, (accessed 26 March 2020) p 5.

40 United Kingdom, Australia, Belgium, New Zealand and Norway, ‘Environmental Impact Assessments – Update 
RQ� EURDGHU� SROLF\� GLVFXVVLRQV¶��:RUNLQJ�3DSHU�:3���� WR�$7&0�;/��%HLMLQJ��&KLQD�� ������ KWWSV���DWV�DT�GHY$6�
Meetings/DocDatabase?lang=e, (accessed 26 March 2020).

41 $QWDUFWLF�7UHDW\�6HFUHWDULDW��$7&0�;/�)LQDO�5HSRUW�������KWWSV���GRFXPHQWV�DWV�DT�$7&0���IU�$7&0��BIU���BH�
pdf (accessed 26 March 2020), para 52.

42 Ibid, para 54.
43 Ibid, para 55.
44 $QWDUFWLF�7UHDW\�6HFUHWDULDW��$7&0�;/,�)LQDO�5HSRUW������� µ$7&0�0XOWL�<HDU�6WUDWHJLF�:RUN�3ODQ¶��'HFLVLRQ���

�������$QQH[��,WHP����KWWSV���GRFXPHQWV�DWV�DT�$7&0���IU�$7&0��BIU���BH�SGI��DFFHVVHG����0DUFK�������
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VII. �6ඈ�:ඁൺඍ"

The funding bodies, governments and informed public will increasingly require Antarctic research 
to be useful to the decision-makers in Antarctic fora, as well as to the agencies back home. That 
is primarily because there is great competition for not only science funding, but other kinds of 
support that communities require from a federal budget in a competitive arena. The following short 
case studies illustrate typical examples of how utility can be introduced into hard sciences and 
value added by asking, so what?

A. Marine Telemetry

Marine telemetry is a rapidly developing technology that provides a range of data on species at 
sea: their movements, behavior, habitat use, prey consumption rates and ocean properties. It is 
extremely valuable as a research tool because it is able to collect data that cannot be obtained in 
any other way.45

An Australian conservation biology project initially used a mixture of acoustic and satellite 
(archival) tags to gather biological data on cryptic species such as Southern Elephant seals and 
3DWDJRQLDQ� WRRWK¿VK� LQ� WKH� 6RXWKHUQ� 2FHDQ�� 7KH� UHVHDUFKHUV� VXEVHTXHQWO\� DQG� FRLQFLGHQWDOO\�
found that the baseline data they sought also had other very important uses including imaging 
ZDWHU�WHPSHUDWXUH�SUR¿OHV��OLJKW�OHYHOV��WKDW�FDQ�LQGLFDWH�FKORURSK\OO���WKH�FRQWLQHQWDO�VKHOI�SUR¿OH�
and hotspots of foraging activity.46�7KURXJK�WKHLU�VFLHQWL¿F�QHWZRUNV�WKH�UHVHDUFKHUV�EHFDPH�DZDUH�
of other projects that were using the same technology to conduct tracking research on other marine 
species at risk.

This new insight enabled the establishment of a network of linked projects that culminated in a 
paper published in 1DWXUH in 2020 that was authored by 81 scientists from around the world. In it 
they describe how their joint research/sharing of data has enabled them to identify so-called ‘areas 
RI�HFRORJLFDO�VLJQL¿FDQFH¶�LQ�WKH�6RXWKHUQ�2FHDQ��ZKLFK�ZLOO�EH�XVHIXO�LQ�$QWDUFWLF�ODZ�PDNLQJ��
6SHFL¿FDOO\��GHVLJQDWLQJ�WKHVH�VSHFLDO�DUHDV�ZKHUH�D�UDQJH�RI�ELUGV�DQG�PDPPDOV�IRUDJH�DV�QR�JR�
areas will help to mitigate against the pressures the Southern Ocean ecosystems are experiencing 
IURP�UHVRXUFH�H[SORLWDWLRQ��ZKLFK�LV�GLUHFWO\�ZLWKLQ�&&$0/5¶V�DPELW��DQG�FOLPDWH�FKDQJH��ZKLFK�
is not.47

The 1DWXUH paper is unashamedly conservation-centric, although the authors are from both 
FRQVHUYDWLRQ�RULHQWHG�&&$0/5�3DUWLHV�VXFK�DV�$XVWUDOLD�DQG�WKH�86��DQG�¿VKLQJ�FRXQWULHV�VXFK�
as Norway and New Zealand.

7KLV�SDSHU� LV� D� V\QWKHVLV� RI�SURMHFWV� FRQGXFWHG�EHWZHHQ�����±�����RQ����GL൵HUHQW�PDULQH�
species from across the Southern Ocean. The paper is based on the premise that ‘using the at-sea 
GLVWULEXWLRQV� RI� DQ� HFRORJLFDOO\� GLYHUVH� VXLWH� RI� SUHGDWRUV«FDQ� LGHQWLI\� DUHDV� RI� HFRORJLFDO�
LPSRUWDQFH¶�48 The data from 2,823 tracks of individual foraging trips to 2.3 million locations 

45 Julia Jabour, et al, ‘Marine Telemetry and the Conservation and Management of Risk to Seal Species in 
&DQDGD� DQG� $XVWUDOLD¶�� 2FHDQ� 'HYHORSPHQW� DQG� ,QWHUQDWLRQDO� /DZ� 6SHFLDO� (GLWLRQ 47:3 (2016) 255–271 DOI 
10.1080/00908320.2016.1194094.

46 Ibid.
47 Mark Hindell et al, Tracking of marine predators to protect Southern Ocean ecosystems, 1DWXUH, 18 March 2020, 

https://doi.org/10.1038/s41586-020-2126-y.
48 Hindell et al, note 44, Methods p1.
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revealed the importance of habitat selection in the various life history stages of the species tracked. 
7KLV�XOWLPDWHO\�UHVXOWHG�LQ�WKH�LGHQWL¿FDWLRQ�RI�KLJK�ELRGLYHUVLW\�DQG�ELRPDVV�KRWVSRWV��OHDGLQJ�WR�
WKH�FRQFOXVLRQ�WKDW�WKHVH�ZHUH�DUHDV�RI�HFRORJLFDO�VLJQL¿FDQFH�WKDW�ZHUH�FUXFLDO�LQIRUPDWLRQ�IRU�
CCAMLR as it makes rules about harvesting and MPAs.

+RZHYHU�� WKH� VFLHQWLVWV� LGHQWL¿HG� WKDW� µDXWKRULWLHV� IDFH� WKH� FRQVLGHUDEOH� FKDOOHQJH� RI�
LPSOHPHQWLQJ�FRQVHUYDWLRQ�JRDOV�ZLWKLQ�H[LVWLQJ�PDQDJHPHQW�IUDPHZRUNV¶�±�WKH�GLFKRWRP\�DOOXGHG�
to earlier.49�1HYHUWKHOHVV��WKHLU�SDSHU�R൵HUHG�WKH�FRPPHQW�WKDW�WKHLU�UHVXOWV�µKLJKOLJKW�ZKHUH�IXWXUH�
VFLHQFH�LQIRUPHG�SROLF\�H൵RUWV�PLJKW�EHVW�EH�GLUHFWHG��LQFOXGLQJ�ERWK�DGDSWLYH�VSDWLDO�SURWHFWLRQ�
DQG�LPSURYHG�UREXVW�PDQDJHPHQW�RI�¿VKHULHV¶�50

B. $XWRQRPRXV�8QGHUZDWHU�9HKLFOHV��$89V���'URQHV�DQG�6DWHOOLWHV

New technology is being used by scientists to undertake a number of tasks that were also previously 
WRR�GL൶FXOW� RU� WRR� LQWUXVLYH� WR� FDUU\�RXW� LQ� DQG� DURXQG�$QWDUFWLFD��7KHVH� LQFOXGH�PDSSLQJ� WKH�
extent, thickness and other characteristics of sea ice, population counts, footprint measurements 
and the like using unmanned aircraft (drones) and submarine craft (AUVs), and satellite remote 
sensing.

Polar regions are a strategic priority of the World Meteorological Organization (WMO) and its 
various task groups. They collect and disseminate data relevant for, inter alia��WKH�&(3¶V�&OLPDWH�
Change Response Work Programme and Subsidiary Group on Climate Change Response. The 
WMO also provides weather and climate information (including the state of sea ice and the ocean) 
on time scales from hours to decades to assist in situational awareness during maritime activities. 
7RGD\��GURQHV�DUH�DOVR�EHLQJ�ÀRZQ�IURP�LFH�ERXQG�VKLSV�WR�YLVXDOLVH�IUHH�ZDWHU�OHDGV�DQG�ULGJHV��
which is a navigation aid as required under the International Code for Ships Operating in polar 
Waters (Polar Code) and very much within the interest areas of COMNAP – the people who 
operate those ships.51

7KH�$7&0�VKRZHG� LWV�ÀH[LELOLW\�E\�KDQGLQJ�RYHU�FDUULDJH�RI� WKH�GHYHORSPHQW�RI� WKH�3RODU�
Code to the International Maritime Organization after initially rejecting their expertise in favour of 
NHHSLQJ�FXVWRG\�RI�$QWDUFWLF�D൵DLUV�LQ�KRXVH�52

While there are some concerns about the impact of drone noise on animal colonies, low 
VXUYHLOODQFH�ÀLJKWV�DUH�HPSOR\HG�LQ�SODFH�RI�KXPDQ�SUHVHQFH�WR�UHGXFH�WKH� LQWUXVLYH�DVSHFWV�RI�
conservation biology tasks such as population counts. This works even better with remote sensing 
from satellites.53

The Integrated Marine Observing System collects observational data from a range of facilities 
LQFOXGLQJ�$UJR�ÀRDWV�� VKLSV�RI�RSSRUWXQLW\��RFHDQ�JOLGHUV��$89V�DQG�DFRXVWLF� WDJV�RQ�DQLPDOV��
One project, for example, calibrates satellite altimeters that measure global mean sea level and 

49 Ibid, Article p1.
50 Ibid, p5.
51 *X\�:LOOLDPV��µ'URQHV�LQ�VFLHQFH��5LVLQJ�EH\RQG�SUHWW\�SLFWXUHV¶��$%&�1HZV��6FLHQFH��$XVWUDOLD�����$XJXVW������
52 -XOLD� -DERXU�� µ0DULWLPH� VHFXULW\�� ,QYHVWLQJ� LQ� VDIH� VKLSSLQJ� RSHUDWLRQV� WR� KHOS� SUHYHQW� PDULQH� SROOXWLRQ¶� ,Q�

Hemmings AD, Rothwell DR and Scott KN (eds) Antarctic Security in the 21st Century: Legal and policy perspectives 
(Abingdon: Routledge, 2012) 238–256.

53 0DWKHZ�5�6FKZDOOHU�HW�DO��µ$�FRQWLQHQW�ZLGH�VHDUFK�IRU�$QWDUFWLF�SHWUHO�EUHHGLQJ�VLWHV�ZLWK�VDWHOOLWH�UHPRWH�VHQVLQJ¶��
Remote Sensing of Environment 210, 1 June 2018, 444–451.
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this supplies information that is used by the CEP to help inform decisions about vulnerable coastal 
Antarctic infrastructure.54

The extent of sea ice is relatively easy to measure but measuring thickness is still problematic. 
1RZ�WKHUH�KDV�EHHQ�VRPH�VXFFHVV�XVLQJ�$89V��PHDVXULQJ�GUDIW�DV�WKH�¿UVW�SDUW�RI�FDOFXODWLRQ�RI�
thickness.55 This also provides crucial information for biological scientists studying krill feeding on 
ice algae over winter because there is a strong causal relationship between sea ice and the mortality 
of juvenile krill. When CCAMLR is setting krill harvesting catch limits, this is vital information.56

Finally, drone photographs, combined with high-resolution continent-wide satellite data, have 
been used to map human footprint in Antarctica.57�0DSSLQJ� UHYHDOHG� WKDW� ����RI�$QWDUFWLFD¶V�
ice-free areas show signs of human disturbance, with a building footprint of 390,000 m2 and 
a disturbance footprint of 5.2 million m2��7KLV� LV� WKH�¿UVW� WLPH�VXFK�D�FRPSUHKHQVLYH�PDSSLQJ�
project has been undertaken and researchers judge that their estimates are conservative. This 
project outcome has been described as ‘the most comprehensive inventory of infrastructure across 
$QWDUFWLFD�WR�GDWH��DQG�FRXOG�FRQWULEXWH�WR�D�EDVHOLQH�IRU�WKH�UHJXODU�DQG�H൵HFWLYH�PRQLWRULQJ�RI�
HQYLURQPHQWDO�LPSDFWV�E\�$QWDUFWLF�7UHDW\�3DUWLHV¶�58

The problem with uptake is that the ATCM and CCAMLR both operate on the consensus 
rule (the absence of formal objection) for decision-making. This means that despite the value of 
WKH�VFLHQWL¿F�UHVHDUFK�LQ�SXUHO\�DFDGHPLF�WHUPV��WDNLQJ�XS�WKH�UHVHDUFK�DQG�PDNLQJ�VXEVWDQWLYH�
decisions is not a simple task. Decisions also factor in political sensitivities that are often played 
down because the objective of these forums is to maintain harmony and to make decisions that 
meet the benchmark of the lowest common denominator. Were it otherwise, consensus would not 
be possible. 

VIII. &ඈඇർඅඎඌංඈඇ

$QWDUFWLF� VFLHQWL¿F� UHVHDUFK� LV� D� OHJLWLPDWH� SHDFHIXO� DFWLYLW\� SUHVFULEHG� WKURXJKRXW� YDULRXV�
DUWLFOHV� LQ� WKH�$QWDUFWLF� 7UHDW\�� LWV� 0DGULG� 3URWRFRO�� DQG� WKH� &$0/5� &RQYHQWLRQ�� 6FLHQWL¿F�
UHVHDUFK�SURYLGHV�FUHGLELOLW\�WR�D�VWDWH¶V�LQWHUHVW�DQG�SUHVHQFH�LQ�WKH�UHJLRQ��DQG�IRU�VRPH��DFWV�DV�
D�KHGJH�DJDLQVW�H[FOXVLRQ�IURP�IXWXUH�UHVRXUFH�GHYHORSPHQW��4XDOLW\�RI�VFLHQWL¿F�UHVHDUFK�ZDV�
formerly not questioned – overtly, at least – but increasingly parties are being made aware of 
VRPH�VKRUWFRPLQJV� LQ� UHODWLRQ� WR� WKH�NLQGV�RI�VFLHQWL¿F�UHVHDUFK�XQGHUWDNHQ��7KHVH�SDUWLHV�ZLOO�
be held to account, especially in applications for Consultative Party status to the ATCM. New 
technologies are providing opportunities for cross-disciplinary appreciation and use of data once 
WKRXJKW�LQDFFHVVLEOH��+RZHYHU��WKHUH�DUH�OLPLWHG�RSSRUWXQLWLHV�WR�IHHG�VFLHQWL¿F�LQIRUPDWLRQ�LQWR�
decision-making bodies in the Antarctic Treaty System, even though the rhetoric suggests that 

54 IMOS, What is the Integrated Marine Observing System, http://imos.org.au/about/.
55 Hanumant Singh et al ‘Inexpensive, small AUVs for studying ice-covered polar environments, Science Robotics 2, 

eaan4809 (2017).
56 CS Reiss et al, ‘Overwinter habitat selection by Antarctic krill under varying sea-ice conditions: implications for 

WRS�SUHGDWRUV�DQG�¿VKHU\�PDQDJHPHQW¶��Marine Ecology Progress Series 568:1-16, (2017) https://doi.org/10.3354/
meps12099.

57 6KDXQ�%URRNV�HW�DO��µ2XU�IRRWSULQW�RQ�$QWDUFWLFD�FRPSHWHV�ZLWK�QDWXUH�IRU�UDUH�LFH�IUHH�ODQG¶��1DWXUH�6XVWDLQDELOLW\�
Vol 2, March 2019, 185–190.

58 *RYHUQPHQW�RI�$XVWUDOLD��µ)RRWSULQW�LQ�$QWDUFWLFD¶�,QIRUPDWLRQ�3DSHU�,3���WR�$7&0;/,,��3UDJXH��&]HFK�5HSXEOLF��
2019, https://ats.aq/devAS/Meetings/DocDatabase?lang=e (accessed 03 April 2020).
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decisions will be evidence-based. Politicisation is an ever-present possibility. While some research 
results contribute positively to activities such as those under the ambit of COMNAP (e.g. maritime 
transport and safety), other results are applicable to more sensitive areas such as those under the 
ambit of the CEP, ATCM and CCAMLR, (e.g. environmental impact, marine protected areas). 
Understanding the scale and scope of the human footprint in Antarctica, or identifying areas 
RI� HFRORJLFDO� VLJQL¿FDQFH�� DUH� DOO� YHU\�ZHOO� DFDGHPLFDOO\�� EXW� UHVSRQGLQJ� WR� WKRVH� UHVXOWV� LQ� D�
VXEVWDQWLYH�ZD\�LV�GL൶FXOW�XQGHU�WKH�FRQVHQVXV�UXOH�RI�GHFLVLRQ�PDNLQJ��

Science is given priority but irrespective of their rhetoric, it cannot be assumed that the 
GHFLVLRQ�PDNHUV�DOZD\V�ZDQW� WR�PDNH�GHFLVLRQV�EDVHG�RQ� WKH�EHVW� VFLHQWL¿F�HYLGHQFH�FXUUHQWO\�
DYDLODEOH� WR� WKHP��)RU�H[DPSOH�� WKH�HQYLURQPHQWDO� LPSDFW�RI�VFLHQWL¿F�SURJUDPV�� WKHUH�SURMHFWV�
(e.g. Lake Vostok drilling) and their support infrastructure (e.g. bases, airstrips, shipping operations) 
attract critical attention from some parties, but also from the academic and media commentariat 
and environmental NGOs. Strong conservation arguments often trump rational use arguments 
in CCAMLR. Awareness that some equipment (e.g. drones) can have dual civilian/military 
application, and concern that both are occurring in the Antarctic, also attracts attention. However, 
there is virtually nothing that a party cannot do in the Antarctic in the name of science, providing all 
legal obligations are complied with.59�,W�LV�WKH�SDUW\¶V�RZQ�LQWHUSUHWDWLRQ�RI�WKRVH�REOLJDWLRQV�WKDW�LV�
the prevailing force. For example, there is no veto power over environmental evaluations that 
potentially, inappropriately balance the value of science against the risk to the environment.

It would be fair to conclude that the Antarctic decision-makers are more political than egalitarian 
by nature, especially those with claimed territory and the reserved claimants, and national agendas 
SOD\� D� VLJQL¿FDQW� UROH� LQ� GHWHUPLQLQJ� WKH� XSWDNH� RI� VRPH� LPSRUWDQW� EXW� FRQWHQWLRXV� VFLHQWL¿F�
research results.
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